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COMMENCEMENT OF AN ACT OF PARLIAMENT 
(or its provision) 


Drugs and Cosmetics (Amendment) Act, 
1964 (13 of 1964), Ss 25 and 26 and First 
Schedule — Enforcement of — Ss 25 and 
26 and First Schedule referred to in S 31 
of this Act shall came into force on 1-2- 
1969 Gaz. of India, 25-1-1969, II-S 3(ii), 
P 380. 


Judges (Inquiry) Act, 1968 (51 of 1968), S 1 
(2) — Appointed date under — 1-1-1969 
appointed as the date on which the said 
Act shall come into force. Gaz of India, 
1-1-69. II S. 3(1), Ext.- P 5 


NOTABLE 

CIVIL P. C. 

1. Whether a direction in a money decree 
obtained against a principal debtor and 
his guarantor, that the decree-holder 
should exhaust remedies against 
the principal debtor before proceeding 
against the guarantor is iustified undei 
O. 20. R 11 (1) or S. 151 of Civil P. C ’ 
See Head note. 

AIR 1969 SC 297 
CRIMINAL PROCEDURE CODE 

2 Can an enhancement of the maintenance 

aRowance under S 489, Criminal P. C. 
be made to take effect from the date of 
the application for enhancement instead 
of from the date of the order? See Head 
Note Air 1969 Ker 108 

DEBT LAWS 

3 Has the Debt Relief Court functioning 

under the Rajasthan Relief of Agri- 
cultural Indebtedness Act, 28 of 1957, 


CASE LAW 

DEBT LAWS (contd.) 
jurisdiction to go behind the decree 
passed by a Civil Court? See Head 
Note AIR 1969 Raj 123 (FB) 

DEFENCE OF INDIA 

4 "Whether an Order passed under the 

Defence of India Rules (1962), comes 
into force from the date of its publica- 
tion in the Official Gazette, in absence 
of any relevant indication in the Order 
itself’’’ (No) AIR 1969 AU 184 

INCOME TAX 

5 Is the statutory agent appointed under 

S. 43 for non-resident firms for a parti- 
cular assessment year liable to pay ad- 
vance tax during that year under S 18A 
of the Income-tax Act, 1922? (No) 
AIR 1969 SC 319 

6 Is S 132 of Income-tax Act, 1961, ultra 

vires and unconstitutional as infringing 
Arts 14, 19, 21 and 31 of Constitution’ 
See Head Note Pt (A) AIR 1969 Mys 118 


NOMINAL TABLE 


Abdul Rahiman Khan v. Sadasiva 
Tripathi SC 302 (C N 59) 

Abodha Kumar v. State of Orissa 

Orissa 80 (C N 33) 
Akshoy Kumar v Lai Mohan 
Mazumder Cal 161 (C N 29) 

Anadi Sahu v Narendra Naik 

Orissa 70 (C N 29) 
Anama Rout v. Trilochan Das 

Orissa 75 (C N 31) 
Andhra Perfumery Works v Karu- 
pakula Suryanarayaniah 

Mad 126 (C N 31) 
Ayyagari Samsamkaram v. Inspec- 
tor General of Registration and 
Stamps A P. Andh Pra 134 (C N 40) 

Badrinarayan Ramsukh v. Nichal- 
das Tejbhandas Bom 119 (C N 24) 

Bahadur Singh v. Fuleshwar 
Singh Pat 114 (C N 32) 

Bairagi Charan v. Basanta Priya 
Devi Orissa 67 (C N 28) 

(April) 1969 Indexes/l 


Balia v. Heerji Raj 119 

Bank of Bihar Ltd. v Dr Damo- 
dar Prasad SC 297 


Basappa Tippanna v Bhimappa 
Ramappa Mys 141 

Bella Goudei N. v. Tahsildar of 
of Coonoor Mad 143 


(C N 25) 
(C N 57) 
(C N 27) 
(C N 33) 


Bhaiya Ram Hargo Lai v. Maha- 
vir Parshad Murari Lai 

Punj 110 (C N 21) (FB) 
Bharat Nidhi Ltd v Takhatmal 

SC 313 (C N 61) 
Bidya Deb Barma v. District 
Magistrate, Tripura, Agartala 

SC 323 (C N 64) 
Bimla Devi Smt v Controller of 
Estate Duty Madh Pra 50 (C N 17) 

Birthare B S v State of Madhya 
Pradesh Madh Pra 60 (C N 20) 

Chaki Jakeria Abdulla v. Memon 
■ Ismail Umar Gui 122 (C N 22) 



NOMINAL TABLE. AIR 1969 APRIL 


Chanan Singh v. State of Punjab 

Punj 101 (C N 19) 
City Corporation of Calicut v. 
liiachanibalath Sadasivan 

Ker 99 (C N 23) 
Conunissioner of Income-tax v. 

Calcutta Landing and Shipping 
Co. Ltd Cal 171 (C N 32) 

Commissioner of Income-tax, 

Bangalore v. Union Tile Expor- 
ters, Bangalore SC 299 (C N 58) 

Commissioner of Income-tax, Bom- 
bay City II V M/s Shri Gover- 
dhan Ltd , Bombay SC 292 (C N 56) 
Commissioner of Income Tax, U. P. 

V. Bharat Engineering and Con- 
struction Co. All 188 (C N 37) 

Commissioner, Municipal Council 
Tellicherry y. Ramesh S M Pra- 
bhu Ker 109 (C N 26)(FB) 

Communidade of Velguem of Bicho- 
lim V Vasant Vithal Govekar, 

Goa 37 (C N 5) 

Cricket Club of India, v Bombaj’' 

Labour Union SC 276 (C N 53) 

Debesh Chandra v. Union of India 

Cal 180 (C N 34) 
Devasahayam C. S. v. Govern- 
ment of Madras Mad 118 (C N 28) 

Executive Officer, Nediyiruppu 
Panchayat, In the Matter of: See 
Ker 111 (C N 27) 

Fraser and Ross, Chartered Ac- 
counts V. Sambasiva Iyer 

Mad 134 (C N 32) 
Gangawwa v. State of Mysore 

Mys 114 (C N 25) 
Garuda Satyanarayana v. Grandhi 
Venkatachalapathi Rao 

Andh Pra 131 (C N 39) 
Grand Cinema Mansa v. Entertain- 
ment Tax Officer Punj 98 (C N 18) 

Gujarat Electricity Board v. Gir- 
(fiiarlal Motilal SC 267 (C N 50) 

Gulab Singh v. Bhan Mai Raj 109 (C N 22) 
GuUaram v. Govindram 

Raj 123 (C N 27)(FB) 
Hardit Singh v. Registrar of Com- 
panies, New Delhi Del 112 (C N 17) 
Hari Manu v. Harishchandra 

Shankar Goa 47 (C N 11) 

Harinath v. Ram Pratap Singh 

All 170 (C N 33) 
Hazi Khosal v. Ram Simdar 

Pat 128 (C N 35) 

Income-tax Officer v. Vemulapalli 

& Sons (P) Ltd Andh Pra 140 (C N 43) 
Indian Oxygen Ltd v. Workmen 

SC 306 (C N 60) 
Ishtiyaq Husain Abbas Hus^ v. 

Zafrul Islam Afzal Husain 

All 161 CC N 30) 

Jagannath Bheraji v. Harisingh 

Kishanji Madh Pra 56 (C N 19) 

Janta Cj'cle and Motor Mart, Kan- 
pur V. Asst Commissioner (J), 

III Sales Tax Kanpur 

All 200 (C N 41) (FB) 


Joao da Costa Pereira v. Union 
Territory of Goa, Daman & Diu 

Goa 44 (C N 9 

Kacharji Hariji v. State of Gujarat 

Guj 100 (C N 20 

Kailas Sizing Works v. Municipa- 
lity of Bhivandi and Nizampur 

Bom 127 (C K 25 

Kakoo Shah Uttam Chand v. Kamla 

Wati Del 120 (C N 18 

Kalipada Ghosh v. Sub-Divisional 

Officer Cal 164 (C N 30 

Kalva Suryanarayana v. Income- 
tax Officer, A-3 Ward SC 283 (C N 54; 
Kashi Prasad Saksena v. State of 

U. P. All 195 (C N 40: 

Kasturbhai Ramchand Panchal 

Brothers v. Firm of Mohanlal 
Nathubhai Guj 110 (C N 21 

Kattil Raman v. Vadakke Poduvath 
Devaki Ker 121 (C N 20 

Kedar Prasad Sinha v. State of 

Bihar Pat 140 (C N 37] 

Kishori Lai Bihani v. AddL Collec- 
tor and District Magistrate Kanpur 

AU 159 (C N 29] 
Komu P. In the Matter of: See 
Ker 111 (C N 27) 

Koppadu Dharma Rao v. Ko\'vuru 
Satyavathi Andh Pra 129 {C N 38] 

Kosalram, K. T. v. Santosham 

Mad 116 (C N 27) 
Krishan Gopal v. Haji Mohammed 
Muslim Del 126 (C N 19) 

Krishna Ballabh v. Commission of 
Inquiry SC 258 (C N 48) 

Ladulal v Keshavdas Raj 112 (C N 23) 
Loinrenco Rocha v. Euclidas Joao 

Rodrigues Goa 48 (C N 12] 

Madan Naikani v. Ranjit Mahakur 

Orissa 77 (C N 32) 
Madhavan Nair V. v. JL P. Gopala 
Panicker Ker 97 (C N 22) 

Mahabir Prasad v Prafulla Chan- 
dra Cal 198 (C N 35) 

Mammootty In the Matter of' See 
Ker 111 (C N 27) 

Maharashtra State Road Trans- 
port Corporation v. Balwant 
Regular Motor Service, Amravati 

SC 329 (C N 65) 

Management of Presidency Talkies 

V. N. S Natrajan Mad 121 {C N 29) 

Menon, U. G. v State of Rajasthan 

Raj 115 (C N 24) 
Mithukhan v. State of Rajasthan 

Raj 121 (C N 26) 
Mowa Butchamma v. Mo\wa Ven- 
katesvvararao Andh Pra 136 (C N 41) 
Mudathamoole Sankappa v State 
of Kerala Ker 120 (C N 28) 

Municipal Board, Kanpur v. Addi- 
tional Commissioner, Kanpur 

All 177 (C N 34) 

Narayanan. S v. Kannamma Bhar- 
gavi Ker 126 (C N 31) (FB) 

Nathu Ram v. Smt. Atar Kunwar 

AH 191 (C N 39) 
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NOMINAL TABLE, 

National Carbon Co. v Commis- 
sioner of Sales Tax U P. 

All 205 (C N 42) (FB) 
Navinchandra Babulal Bhavsar v. 

Bachubhai Dhanabhai Guj 124 (C N 23) 
Orient Paper Mills Ltd Amlai v. 
Commissioner of Sales Tax. 

Madhya Pradesh Madh Pra 53 {C N 18) 
Paramasami Pillai v. Somathammal 

Mad 124 (C N 30) 
Parameswara Moothar v. Bala- 
meenakshi Ker 108 (C N 25) 

Phool Chand v, Lalit Kishore 

All 155 (C N 28) 
Popat Namdeo Sodanvor v Jagu 

Pandu Bom 140 (C N 26) 

Ragho Prasad v. Krishna Poddar , 

SC 316 (C N 62) 
Rahmat Ullah v. State AU 165 (C N 32) 
Rajagopola Iyer, v. T. R. 

Ramachandra Iyer Mad 144 (C N 34) 
Ra] Kumar v. Vi]aya Kumar 

All 162 (C N 31) 
Ramakant Rajarama v. Manuel 
Fernandes Goa 45 (C N 10) 

Rambally Bhramarbar Ray v. Utkal 
University Orissa 89 (C N 34) 

Ramdeyal Singh v. State of Bihar 

Pat 131 (C N 36) 

Rameshwar v. Industrial Court, 

Madhya Pradesh Madh Pra 62 (C N 21) 
Ram Kishan v. State of Haryana 

Puni 104 (C N 20) 
Rukminamma v. Ramakrishna Rao 

Andh Pra 128 (C N 37) 

Saligram Acharya v. Raghava- 
charya Pat 118 (C N 33) 

Sankar Behera-v. State, Opposite 
Party- Orissa 73 (C N 30) 

Sarma, V. V. v. State of Andhra 
Pradesh Andh Pra 118 (C N 34) 

Sazro Govind Gadi v. Malba Madeva 
Suria Goa 42 (C N 8) 

Sellappa Gounder v. State of Mad- 
ras Mad 104 (C N 24) 

Shah Hastimal Heera]i v. Assistant 
Collector, Central Excise, Anan- 
tapur Andh Pra 139 (C N 42) 

Shevaram Thadharam Jaisinghani 
V. Indian Oil Corporation Ltd 

Bom 117 (C N 23) 


A I. R. 1969 APRIL 

Shovana Bhowmick Smt v. Biren- 
dra Kumar Cal 167 (C N 31) 

Shvam Lai v. State All 183 (C N 35) 

Sivasankara Mehta v. M/s Bhag- 
wandas Arjunlal Mad 112 (C N 26) 

Special Tahsildar, Land Acquisition 
V. Thatikonda Ramalinga Setty 

Andh Pra 124 (C N 35) 
Standard Motor Union Private Ltd. 

M/s V. State of Kerala 

SC 273 (C N 52) 
State V. Anand Lakshiman Chari 

Goa 40 (C N 7) 
State V. Banshidhar All 184 (C N 36) 
State V Hemappa Chandrasidappa 

Goa 39 (C N 6) 

State of Gujarat v. Jetawat Lal- 
singh Amarsingh SC 270 (C N 51) 

State of Kerala, In re Ker 111 (C N 27) 

State of West Bengal v. Biswa- 
nath Banerjee Cal 175 (C N 33) 

Straw Products Ltd , M/s v. Regis- 
trar of Companies, Orissa 

Orissa 91 (C N 35) 
Sud, H. L V. Tata Engineering and 
Locomotive Co Ltd SC 319 (C N 63) 

ThummalapaUi Ramalingeswara- 
swamy v. Commercial Tax 
Officer, Tadepalligudem 

Andh Pra 127 (C N 36) 
Tirumalaisami Naicker v Villagers 
of Kadambur, Athur Taluk 

Mad 108 (C N 25) 
Trinity Pharmaceuticals (India) Pvt. 

Ltd , Trichur v. Board of Reve- 
nue (Excise) Trivandrum 

Ker 124 (C N 30) 
Tupurani Vodavalli Tayaru v. Offi- 
cial Receiver, West Godavari 

Andh Pra 143 (C N 44) 
Umrao Singh, S v. Barbara Singh 

SC 262 (C N 49) 
Union of India v Messrs Ranjan 
Brothers Pat 124 (C N 34) 

Vareed v. Mary Ker 103 (C N 24) (FB) 
Venkata Reddy, C. v. Income Tax 
Officer (Central) Mys 118 (C N 26) 

Vidya Sagar Joshi v. Surrinder 

Nath Gautam SC 288 (C N 55) 

Vivekanand Nand v. State 

All 189 (C N 38) 


SUBJECT 

AHMEDABAD SMALL CAUSE COURT 
RULES 

^R 39 — Validity — Provision read with 

O 37, R 3 Civil P. C. do not violate Art 19 
(1) (f) of the Constitution — Provisions do 
not constitute an unreasonable restriction on 
right of a defendant to hold and dispose of 
property — Procedure contemplated by the 
provisions does not amount to violation of 
natural justice Guj 124 A (C N 23) 

R 39 — Summary procedure contem- 
plated under the rule — Principles of 


INDEX 

AHMEDABAD SMALL CAUSE COURT 
RULES (contd.) 

natural justice not violated — See Consti- 
tution of India, Art 226 Guj 124 B (C N 23) 

^R 39 — Provision read with O. 37, 

R. 3, Civil P. C. do not violate Art. 14 of 
the Constitution Guj 124 D (C N 23) 

ALL INDIA SERVICES ACT (61 of 1951) 

S. 3 — Home Ministry’s Resolution 

D/- 17-10-1957 has no statutory force — 
Claim to hold post of a secretary to Central 
Govt, under it held could not be enforced 
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ALL INDIA SERVICES ACT (contd.I 
by Court — See Constitution of India. Art. 
226 Cal 180 E (C N 34) 

S. 3 (1) — Rules under — Indian Ad- 
ministrative Service (Cadre) Rules (1954) 

R 6 — Member of I A, S seining in Assam 
State deputed to sem-e Central Government 
— Cadre Officer witliin R 6 — On facts 
held petitioner did not hold a permanent 
post in Central Government nor ivas be 
appointed substantively as such 

Cal 180 A (C N 34) 
ALL INDIA SERVICES (DISCIPLINE 
AND APPEAL) RULES (1955) 

R 3 (4) — Reversion of Goii Sein’ant 

officiating in higher post — Not a reduction 
in rank — See Constitution of India Art. 
311 Cal 180 H (C N 34) 

ANDHRA PRADESH GENERAL SALES 
TAX ACT (6 of 1957) 

See under Sales Tax. 

ARBITRATION ACT (10 of 1940) 

• — — S 2 (a) — Reference for arbitration — 
Vagueness in agreement — See Contract 
Act (1872). S 29 Pat 114 C (C N 32) 

Ss 2 -(e)/^2.^) — Agreement in writing 

for reff^i'ce to arbitration — Require- 
ments — Tenns, agreed upon, must be in 
writing and for that purpose signatures of 
parties are not necessary — A’s will mak- 
ing prolusion in wiiting for reference to 
arbitration in cases of disputes between B 
and C — B making written application for 
probate and acting upon it — C agreeing 
to grant of probate — Held, it was case 
of agreement in writing for reference to 
arbitration Cal 167 B (C N 31) 

S, 13 — Award — Mere omission to 

give reason does not litiate award — See 
Arbitration Act (1940), S 30 

Pat 124 A (C N 34) 
S 13 — Proceeding before arbitrator 

— Notice to parties to file documents — 
Parties and their law^'ers heard at length 

— Substantial compliance with principles of 

natural justice — See Arbitration Act 
(1940). S 30 Pat 124 B (C N 34) 

S 14 (1) — Award — ■ Validity of — 

Object of notice under S 14 (1) — See 
Arbitration Act (1940). S. 30 

Pat 124 D (C N 34) 

S 30 — Date of service of notice — 

Meaning of — See Limitation Act (1908), 
Art 158 Pat 114 A (C N 32) 

S 30 — Registration Act (1908). S 23 

— Award made — Award copied on stamp- 
ed paper next day — Award is not imalid 

Pat 114 B (C N 32) 

Ss 30, 13 — Award — Mere omission to 

give reasons does not vitiate award 

Pat 124 A (C N 34) 
Ss 30, 13 — Proceeding before arbi- 
trator — Notice to parties to file documents 
— Parties and their lawwors heard at length 
— Substantial compliance with principles of 
natural justice Pat 124 B (C N 34) 

S 30 _ — Awaid — Failure of arbitra- 
tor to maintain order sheet — There being 


ARBITRATION ACT (contd.) 
no prorision in the Act requiiang arbitrator 
to maintain order sheet in arbitration pro- 
ceedings, award cannot be said to be %itiat- 
ed Pat 124 C (C N 34) 

Ss 30, 14 (1) — Award — Validity' of 

— Object of notice under S 14 (1) 

Pat 124 D (C N 34) 

Sch I, Para 3 read with S. 3 — Point 

of limitation — Where no effective step 
could be taken by arbitrators in matter of 
arbitration before final or effective notice 
was issued, limitation, for the making of 
award cannot start prior to the date of 
effective notice. Case law Ref.: (1941) 1 KB 
396 & AIR 1951 Cal 78. Dissenfed 

Cal 167 A (C N 31) 
ARMY ACT (46 of 1950) 

S. 122 — Period of limitation under — 

Court-martial lias no jurisdiction to trs* 
case after expiri' of Raj 115 C (C N 24) 

Ss 125 and 126 — Criminal P. C (1898). 

Section 549 — Criminal Courts and Court- 
Martial (Adjustment of Jurisdiction) Rules 
(1952) Rules 5, 6, 8 and 9 — Trial of mili- 
tary personnel — Determination of venue 
for — Final choice rests with Central Gov- 
ernment — Discretion of military authority 
under Rule 6. not final — No legal hind- 
rance for authoritv to differ fiom previous 
Order Raj 115 A (C N 24) 

S 126 — Trial of military'- personnel — 

Determination of venue for — Fmal choice 
rests with Central Government — Discre- 
tion of militars’ authoritv under R. 6, not 
final — No legal hindrance for authority to 
differ from pievious order — See Armv Act 
(1950). S. 125 Raj 115 A (C N 24) 

BENGAL SUBORDIN.ATE SER^HCE (DIS- 
CIPLINE AND APPE.AL) RULES 
See under Ci\il Services 


BIHAR HINDU RELIGIOUS TRUSTS ACT 
1950 (1 of.’ 1951) 

Ss 48 & 72 — Cml P. C (1908), S. 141 

& O. 40. R I — Proceedings under S 48 — 
They are of kind contemplated by S. 141 — 
Receiver can be appointed pending appoint- 
ment of new shebait under O. 40, R 1 

Art 26 of Constitution is no bar 

Pat 118 A (C N 33) 


sneoait loiiowanf 


panicujar 


cult appomted under deed of endowment 
Shebait committing various acts of dis- 
honesty in the management of temple and 
its properties — Order of his removal from 
shebaifship passed by Additional District 
Judge — Order ultimatelv upheld by Sup- 
reme Court — Held, that Shebait could not 
have inteiest left as trustee of the temple 
and its^properties^ Pat 118 B (C N 33) 
~ S 72 — Receiver can be appointed pen- 
ding appointment of Shebait ~ See Bihar 
Hindu Religious Trusts Act (1950) (I of 
I9al), S 48 Pat 118 A (C N 33) 


BRIAR RULES OP EXECUTION BUSI- 
NESS (1965) 

— Sch 3 Item 20 — Proposal for institu- 
tion of withdrawal of a prosecution against 



SUBJECT INDEX 

BIHAR RULES OF EXECUTION BUSI- 
NESS (contd.) 

advice tendered by judicial Department — 
It must be referred to council of Ministers 
for discussion and final orders of Governor 
— See Constitution of India Art 166 (3) 

Pat 140 C (C N 37) 
BIHAR SHOPS AND ESTABLISHMENTS 
ACT (8 of 1954) 

See under Shops and Establishments 
BOMBAY DISTRICT MUNICIPAL ACT (3 
of 1901) 

See under Municipalities 
BOMBAY GENERAL CLAUSES ACT (1 of 
1904) 

S. 3 (20) — Negligence of Municipality 

or its officers — Suit for damages — Plain- 
tiff must establish want of good faith or 
honesty in addition to negligence — See 
Municipalities — Bombay District Munici- 
pal Act (3 of 1901), S 167 

Bom 127 A (C N 25) 

S 3 (20) — Good faith — Implication 

and connotation — See Municipalities — 
]^mbay District Municipal Act (3 of 
1901), S 167 Bom 127 B (C N 25) 

BOIMBAY MERGED TERRITORIES AND 
AREAS (JAGIR ABOLITION) ACT (39 
of 1954) 

See under Tenancy Laws 

BOMBAY DIOTOR VEHICLES RULES 
(1940) 

R 67 — Order of R T A in form of 

resolution at meeting at which parties were 
present — Resolution communicated to 
parties — Reasons for order given in the 
communication — The procedure did not 
contravene any prowsion of law or rule — 
There is no pro^nsion either in the Act or 
the Rules which requires the R T A to 
give a written decision with regard to the 
grant of a stage carriage peimit Nor is 
there anything in the Act or the Rules 
which by necessary implication throws a 
duty upon the R T A to give a written 
judgment in each case and to give reasons 
thereof along with the written decision It 
is true that S 57 (7) of the Act requires the 
R. T A to give in writing the reason if it 
refuses an application for a permit of any 
kind. But in the case of a grant of a per- 
mit the statute does not impose any such 
duty upon the R T A In the absence of 
any statutory provision there is nothing 
wrong in principle if an administrative tri- 
bunal gives a decision orally and subsequ- 
ently reduces to writing the reason thereof 
and communicates it to the parties — 
(English practice of interfering by issuing 
certiorari in respect of orders indicated 
— See Motor Vehicles Act (1939). S 57 

SC 329 F (C N G5) 

R 68 — Older of R T. A in form of 

resolution at meeting at which parties were 
present — Resolution communicated to par- 
ties — Reasons for order given in the com- 
munication — The procedure did not con- 
travene any provision of law or rule — 


.AIR 1969 APRIL 5 

BOMBAY MOTOR VEHICLES RULES 
(contd.) 

There is no provision either in the Act or 
the Rules which requires the R T. A to 
give a written decision with regard to the 
grant of a stage carriage permit Nor is 
there anything in the Act or the Rules 
which by necessary implication throws a 
duty upon the R T A to give a written 
ludgment in each case and to give reasons 
thereof along with the written decision It 
is tiue that S 57 (7) of the Act requires the 
R T A to give in writing the reason if it 
refuses an application for a permit of any 
kind But in the case of a grant of a per- 
mit the statute does not impose any such 
duty upon the R T. A In the absence of 
any statutory provision there is nothing 
wrong in principle if an administrative tri- 
bunal gives a decision orally and subsequ- 
ently reduces to writing the reason thereof 
and communicates it to the parties — 
(English practice of interfering by issuing 
certiorari in respect of orders indicated 
— See Motor Vehicles Act (1939), S 57 

SC 329 F (C N 65) 
R 80 — Substantivig permit not men- 
tioning period for which it war^ •’anted, is 
not invalid — See Motor Vehicles Act 
(1939), S. 46 SC 329 A (C N 65) 

BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (57 of 
1947) 

See under Houses and Rents 
CENTRAL SALES TAX ACT (74 of 1956) 
See under Sales Tax 

CENTRAL SALES TAX (REGISTRATION 
AND TURNOVER) RULES 1957 

Spo iinHpT' Ralpc T’qy 

CENTRAL TRADE UNION REGULATIONS 
(1938) 

Reg 9 — Dispute regarding workmen 

of one factory of Company and Company 
referred to tribunal — Workmen repre- 
sented by their registered Union whose 
membership was confined to workmen of 
that particular factory — Constitution of 
Union alleged to have been amended and 
name changed before reference chang- 
ing name of Union and embracing 
workmen of other factories of the Com- 
pany — Amendment not effected according 
to provisions of Trade Unions Act — Effect 
of award does not extend to workmen of 
other factories — See Industrial Disputes Act 
(1947). S. 10 (2) SC 306 A (C N 60) 

CITIZENSHIP ACT (57 of 1955) 

S 9 (1) — Person entering India be- 
fore commencem.ent of Act (1955) cannot be 
deemed foreigner at time of his entry — 
See Foreigners Act (1946), S 2 (a) 

All 165 E (C N 32) 

S 9 (2) — Nature of and validity of 

Older under the section — See Constitution 
of India, Art 77 (1) All 165 A (C N 32) 

S 9 (2) — Decision as to citizenship by 

Central Government — When final — See 
Citizenship Rules (1956) R 30 

All 165 B (C N 32) 
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CITIZENSHIP ACT (contd.) 


S 9 (2) — Decision as to citizenship by 

Central Government — Framing of charge 
under S. 14 prior to communication of order 
under R 30 to accused — Effect — See 
Foreigners Act (1946), S 14 

All 165 C (C N 32) 
CITIZENSHIP RULES (1956) 

^R 30 — Nature and validity of order 

imder — See Constitution of India, Art 77 
(1) All 165 A (C N 32) 

^R. 30 — Decision under, by Central 

Government — IVhen final 

AH 165 B (C N 

R 30 — Framing of charge under Sec- 
tion 14 prior to communication of order 
under R. 30 to accused — Effect — See 
Foreigners Act (1946), S. 14 

AU 165 C (C N 32) 

CIVIL PROCEDURE CODE (5 of 1908) 

— -Order granting permit not giving date 
of commencement — Later order 
giving such date, is not an order of reidew 

— See Motor Vehicles Act (1939), S 48 

SC 329 C (C N 65) 
Preamble — Interpretation of statutes 

— Expropriation — Statutes — Provisions 
of S. 6 (1) are mandatory — See Electricity 
Act (1910) as amended in 1959, S. 6 (1) (a) 

SC 267 (C N 50) 

^Preamble — Judicial precedents — 

Principles as to — Decision ivithout reason 
can hardly be a precedent — Decision of 
Division Bench of High Court of Allahabad 
(old) prior to 1948 — Entitled to great res- 
pect and value — But to say that a Judge 
of the New High Court established im_der 
U. P. High Coiurts Amalgamation Order 
1948 — Para 14 is bound by it may not be 
quite correct All 162 A (C N 31) 

^Preamble — Interpretation of Statutes 

— Mecining of words — Variation in lan- 
guage and absurdity — See Municipabties — 
U. P. Municipalities Act (2 of 1916), S. 160 

All 177 A (C N 34) 
^Pre. — Statement of Objects and Rea- 
sons — Use of — (Interpretation of Statu- 
tes) Bom 127 D (C N 25) 

^Pre — Interpretation of Statutes — 

Prospective or retrospective operation — See 
Transfer of Property Act (1882), Pre. 

Goa 42 B (C N 8) 
Preamble — Interpretation of Statutes 

— Interpretation of Constitution — See 
Constitution of India, Preamble 

Guj 124 C (C N 23) 

^Pre. — Interpretation of Statutes — 

Mandatory and directory provisions — See 
Land Acquisition Act (1894), S. 18 

Pat 131 (C N 36) 

S 9 — Jurisdiction — Dispute of a cirdl 

nature can be dealt with in Civil Courts un- 
less its jurisdiction is barred — Presump- 
tion is in favour of Chdl Court’s jurisdic- 
tion — Person claiming ousting of jurisdic- 
tion must establish it 

Mad 108 B (C N 25) 


CnUL P. C. (contd.) * 

Ss 11, 47. O. 22, R. 3; O. 1, R 10; O. 21, 

R 35 — Parties and representatives — Ben- 
amidar can represent real ovmer — Pro- 
ceedings between benamindar and thM 
party — Death of benamidar — His heirs 
brought on record — Application by real 
owner for being brought on record dismis- 
sed — Decree against heirs of benamidar 
— Held on fact that benamidar and his heirs 
represented real ovmer and decree was 
binding on the real ovmer — ■_ Expression of 
opinion on question not in issue does not 
operate as res judicata SC 316 A (C N 62) 
— S. 11 — Applicability to writ proceed- 
ings — See Constitution of India, Art.. 226 
Punj 104 C (C N 20) 

S. 24 (4) — Objection to juris^ction 

can be taken even in appeal or rerdsion — 
See Prordncial Small Cause Courts Act 
(1887), S. 16 Madh Ura 56 A (C N 19) 

■ S. 47 — Parties and representatives — 

Benamidar can represent real owner _ — 
Proceedings betiveen benamidar and third 
party — Death of Benamidar — His heirs 
brought on record — Application by real 
owner for being brought on record dismiss- 
ed — Decree against heirs of benamidar’ — 
Held on facts that benamidar and his heirs 
represented real owner and decree was 
bindmg on him — See Civil P. C (1908), 
S. 11 SC 316 A (C N 62) 

S. 47 and O. 21, R 36 — Delivery of 

symbolical possession to decree-holder in 
execution — Suit for recovery of possession 
of property on the basis of execution sale 
maintainable Ker 121 A (C N 29) 

— — S. 60 — Bank holding power of at- 
torney to collect bills due to executant 
towards Bank advances — See Transfer of 
Property Act (4 of 1882), S. 130 

SC 313 (C N 61) 

S 80 — Suit for declaration of title and 

possession decreed — State Government 
impleaded as pro forma defendant, being 
tenant of propertj", not putting in appear- 
ance — Want of notice under S. 80 — Plea 
as to — Caimot be raised by private indi- 
\ddual to assail the decree — State Govern- 
ment by non-appearance must be deemed to 
have waived the pleas All 161 (C N 30) 

Ss 100-101 — Plea of "benami” — It 

is mixed question of law and fact — Cannot 
be raised first time in second appeal 

Orissa 67 A (C N 28) 

Ss. 100-101 — Substantial error or 

defect in procedure — V»Tiat amounts to, 
stated — Finding of fact by trial Court re- 
versed by lower anpellate Court — High 
Court not entitled to interfere merely’ be- 
cause some of reasons given bv trial Court 
are not considered — 1968 BLJR 374 held 
no longer good law in \iew of AIR 1963 SC 
302 Pat '128 (C N 35) 

S 105 and O 41, R 25 — Order of re- 
mand illegal — Bar under S 105(2) does 
not apply Orissa 67 B (C N 28) 

S 107 — Regular Court, when can try 

small cause suit— Objection to jurisdiction— 
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See Provincial Small Cause Courts Act 
(1887), S. 16 Madh Pra 56 A (C N 19) 

S 107 (2), O 41, R 27 (1) (b) — Power 

of appointment of Commissioner in appeal 

— ‘Wlien should be exercised 

Mad 144 (C N 34) 

S. 115 — Powers of Court — Question 

as to age of minor plaintiff — Defendant not 
raising any obiection in Court below to ad- 
missibility of certified copy of application 
filed by minor’s mother under Guardians 
and Wards Act and to certificate of guar- 
dianship — He cannot question admissibi- 
lity of such documents in revision 

All 162 C (C N 31) 

S. 115 — Section is similarly worded as 

S 8 (2) (b) (i) of Goa, Daman and Diu 
(Judicial Commissioner’s Court) Regulation 
(1963) — Suit for possession under S 6 of 
Specific Relief Act (1963) filed before Subor- 
dinate Judge — Judge coming to conclusion 
that sanction of Administrative Tribunal 
under S 9 of Code of Comunidades (1961) 
was necessary before such suit was enter- 
tained — Revision remedy held not barred 

— Expression "Case” includes civil pro- 
ceedings other than suits, and is not res- 
tricted to entirety of proceeding in Civil 
Court — (Words and Phrases — "Case”) 

Goa 37 A (C N 5) 

S 115 — Case • — Meaning of — Revi- 
sion remedy held not barred — See Specific 
Relief Act (1963), S 6 (2) (a) 

Goa 37 B (C N 5) 

S 115 — Revisional Junsdiction of High 

Court in cases under the Rent Act — Nature 
of — See Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act (57 of 1947), S 29 (2) 

Gui no E (C N 21) 

f V 

S. 115 — Houses and Rents — Kerala 

Buildings (Lease and Rent Control) Act (2 
of 1965), Ss 20 (1) and 18 (5) — Revision 
— ^High Court has iurisdiction under S. 115, 
Civil P. C. to revise order passed by Dis- 
trict Court under S 20 U) of Kerala Act 

— 1960 Ker LT 1248. Overruled 

Ker 103 (C N 24) (FB) 

S. 115 — Objection to jurisdiction of 

Court can be taken in appeal or revision — 
See Provincial Small Cause Courts Act 
(1887) S 16 Madh Pra 56 A (C N 19) 

S. 115, O 40, R. 4 and O 43, R 1 (s) 

— Apphcation under O 40, R 4 (c) — No 
prayer for attachment and sale of receiver’s 
property — Application dismissed — Order 
of refusal not appealable as it is not one 
under O. 40, R 4 — Revision lies. 

Raj 109 (C N 22) 

Ss. 122 and 129, O 6, R. 5 (2) and O 5, 

R. 2 (as framed by Bombay under S. 122) 

— Letters Patent (Bom), Cl. 37 — Rules 
framed under S 122 — Anplicability to 
proceedings on original civil side — Power 
of framing rules for regulating procedure' 
on original civil side under Ss 122 and 129 


A I R 1969 APRIL 

CIVIL P. C. (contd.) 

C P. C and Cl 37 of Letters Patent — 
Scope and extent of ' Bom 117 A (C N 23) 

S 129 — Power of framing rules for 

regulating procedure on original civil side 

— Scope and extent of — See Civil P. C. 

(1908), S 122 Bom 117 A (C N 23) 

S 141 — Proceedings under S. 48 of 

Bihar H. R Trusts Act 1950 — They are of 
kind contemplated by S 141. See Bihar 
Hindu Religious Trusts Act (1950) (1 of 

1951), S. 48 Pat 118 A (C N 33) 

S 151 — Liability of surety — Nature 

of — Liability not deferred imtil remedies 
against principal debtor are exhausted — 
Decree obtained by creditor against debtor 
and surety directing creditor to first ex- 
haust remedies against debtor — Direction 
held not justified under O. 20, R 11 (1) or 
S 151, Civil PC — See Contract Act 
(1872), S 128 SC 297 (C N 57) 

' S. 152 and O 45, R 13 — Powers of 

High Court pending appeal to Supreme 
Court — Decree can be amended pending 
application for leave to appeal 

Andh Pra 128 (C N 37) 
O 1, R 1 — Election petition — Pro- 
per or necessary party — See Representa- 
tion of the People Act (1951), S 82 

Mad 116 (C N 27) 
0 1, R 3 — Election petition — Pro- 
per or necessary party — See Representa- 
tion of the People Act (1951), S 82 

Mad 116 (C N 27) 

O 1, R 9 — Plaintiff filing suit against 

'A’ and 'B’ — 'A’ is one of the trustees of 
a temple — B is tenant of property which A 
claims as temple property and which plain- 
tiff claims it in his own right — 'A’ is sued 
in his personal capacity — No necessity to 
join other trustees as parties 

Mad 108 D (C N 25) 
O 1, R 10 — Parties and Representa- 
tives — Benamidar can represent real owner 

— See Civil P C (5 of 1908), S. 11 

SC 316 A (C N 62) 
O 1, R 10 — Election petition — Pro- 
per or necessary party — See Representa- 
tion of the People Act (1951), S 82 

Mad 116 (C N 27) 

O 5, R 2 (as framed by Bombay High 

Court under S 122) Applicability to pro- 
ceedings on the Original Side — See Civil 
P. C (1908), S 122 Bom 117 A (C N 23) 
O 5, R 2 (Bombay) — Chamber sum- 
mons taken out by defendant after return- 
able date of plaintiffs summons is not 
barred under O 6, R 5 (2) (Bombay) — See 
Civil P. C (1908), O 6, R. 5 (2) 

Bom 117 A (C N 23) 

O. 6. R 2 — Plea of want of notice 

under S 80 is not open to private individual 

— State Government, pro forma defendant, 

not putting in appearance — Any objection 
wth regard to notice under S 80 must be 
deemed to have been waived — See Civil 
P. C (1908). S. 80 All 161 (C N 30) 

— — O. 6, R 2 — Pleadings — Construction 

— Law of pleadings should not be so rigidly 
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CIVIL P. C. (contd.) 

construed as to be inappropriate and not 
calculated to serve the cause of justice 

Delhi 120 D (C N 18) 

O. 6, R 5 (2) — Applicability to pro- 
ceedings on the original side of High Court 

— See Cml P C (1908), S 122 

Bom 117 A (C N 23) 
O 6, R 5 (2) and O. 5. R 2 (Bombay) 

— Summons, served on defendant, not ac- 
compamed by copy of plaint — Chamber 
Summons taken out by defendant, after re- 
turnable date of plaintiff’s summons is not 
barred under O 6, R 5 (2) 

Bom 117 B (C N 23) 

O 8, R 5 — Counter affidavits — See 

Constitution of India, Art 226 

Orissa 30 C (C N 33) 

O 9, R 13 — Sufficient cause — That 

a woman defendant gave birth to a child 6 
days before date of hearing was sufficient 
cause for her absence in Court — Assuming 
she gave birth to the child 6 days after the 
date of hearing would make no difference 
in existence of sufficient cause — IVhich- 
ever version was true she would be unable 
to attend Court on date of hearing 

Orissa 77 A (C N 32) 
O 9, R 13. Proidso — Several defen- 
dants — Decree in favour of some — Ex 
parte against others — Setting aside _ of ex 
parte decree — Effect — Proidso will not 
apply Orissa 77 B (C N 32) 

O. 20, R 11 (1) — Liability of surety 

— Nature of — Liability not deferred until 
remedies against principal debtor are ex- 
hausted — Decree obtained by creditor 
against debtor and surety directing creditor 
to first exhausted remedies against debtor 

— Direction held not justified undet O 20, 
R 11 (1) or S 151, iCvil P. C — See Con- 
tract Act (1872). S. 128 SC 297 (C N 57) 

O. 21. R 22 — Applicability to recovery 

proceedings under Income-tax Act 1961 — 
See Income-tax Act (1961), S 179 

Mad 143 (C N 33) 

O 21 R 35 — Parties and Representa- 
tives — Benamidar can represent real owner 

— See Civil PC (5 of 1908). S 11 

SC 316A (C N 62) 

O 21, R 35 — Symbolical possession 

and limitation — See Limitation Act (1908). 
Art 138 Ker 121 B (C N 20) 

O. 21. R 30 — Delivery of s^mibolical 

possession to D H — Suit for recov’ery of 
possession of property on the basis of ex- 
ecutions sale maintainable — See Civil P C 
(1908). S 47 Ker 121 A (C N 29) 

O. 21. R 89 — Suit to set aside sale — 

Bar — See Tenancv' Laws — Orissa Ten- 
ancy Act (2 of 191.3). S 228 

Orissa 07 C (C N 28) 
O 21. R 90 (as amended bv All. H, C) 

— Appeal against assessment to sales tax — 
Deposit of admitted tax within limitation — 
Proof — Manner of furnishing is of secon- 
dary importance — See Sales Tax — U. P. 


CRTL P. C, (contd.) 

Sales Tax Act (15 of 1948), S 9 (1) 

All 200 A (C N 41) (FB) 

O 21. R 90 — Suits to set aside sale — 

Bar — See Tenancy Laws — Orissa Ten- 
ancy Act (2 of 1913), S. 228 

Orissa 67 C (C N 28) 
O 22, R. 3 — Parties and Representa- 
tives — Benamidar can represent real owner 

— See Chil P C. (5 of 1908), S. 11 

SC 316 A (C N 62) 

O. 23, R 1 — Bar to relief under — 

See Constitution of India, Art. 226 

Punj 104 C (C N 20) 

O 23. R. 1 (2) (a) and (b) — Words 

"other sufficient ground” in CL (b) should 
be read independent of words "formal 
defect” in Cl (a) — Court can allow with- 
drawal from suit in the interest of justice 

— AIR 1940 Bom 121 (FB) and AIR 1951 

All 845 (FB). Diss Mys 141 (C N 27) 

O. 33. Rr 5 and 6 and O. 44, R 1 — 

Enquiry into pauperism — Stage for 

Guj 122 (C N 22) 
O. 33. R 6 — Enquiry into pauperism 

— Stage for — See Citdl P. C (19Q8), O. 33. 

R 5 Guj 122 (C N 122) 

O 37. R 3 — Protdsions do not violate 

Art. 19 (1) (f) — See Ahmedabad Small 
Cause Court Rules, R 39 

Guj 124 A (C N 23) 

0 37. R. 3 — Provisions do not violate 

Art 14 of the Constitution — See Ahmeda- 
bad Small Cause Court Rules, R 39 

Guj 124 D (C N 23) 

O 38. R 11 — Reliance on — See Pre- 

sidency-Tovms Insolvency Act (1909). S. 9 
(e) Mad 112 (C N 26) 

O 39, R 9 — Writ petitions by private 

operators against order of B. T. A granting 
permit to State Road Transport Corporation 

— See Motor Vehicles Act (1939). S. 48 

SC 329 D (C N 65) 
O 40, R 1 — Receiver can be appoint- 
ed pending appointment of new shebait — 
See Bihar Hindu Religious Trusts Act 
(1950) (1 of 1951). S 48 

Pat 118 A (C N 33) 

O 40. R. 4 — Order of refusal under — 

Appealability — See Civil P. C (1908). Sec- 
tion 115 Raj 109 (C N 22) 

O. 41. R 10 Appeal to set aside ex 

parte decree — District Judge making con- 
ditional order on payment of costs of op- 
posite party within 30 days in the Court of 
Chdl Judge — Payment made to Court of 
District Judge — Held such payment vas 
not proper compliance though the error was 
condonable for reasons of bona fides 

Rai 112 B (C N 2.3) 
— ; — O. 41, R 22 — Cross objections — Dis- 
missal of — Decree should bear date of 
judiroent of dismissal — Application for 
certified copy of decree not made within 
time for appeal — Decree sheet also not pre- 
pared — Period of limitation will not be ex- 
tended — Section 5. Limitation Act can be 
used to claim extension 

Delhi 126 A (C N 19) 
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CORDMISSIONS OF INQUIRY ACT (contd.) 
Later on. Clause (d) deleted — Deletion 
challenged on ground that it was deleted for 
fear that it might recoil on persons who 
started the inquiry — Held that it was un- 
likely that the Commission would overlook 
evidence which pointed to corruption or 
mal-practice in others. Even if no direct 
finding was given there would be ample 
reference to these matters in the report, in 
spite of the deletion of the clause 

SC 258 E (C N 48) 

1 S 3 — Appointment of Commission to 

inquire mto conduct of ministers of outgo- 
ing nunistry challenged before Supreme 
Court as being mala fide — Held that ques- 
tion of mala fide could only be decided if 
it could be held that charges were false — 
Whether they led to the conclusion that the 
mquiry was justified or it was malicious 
could not be said when there were only al- 
legations and recriminations but no evi- 
dence — If the charges had been made mali- 
ciously or fcdsely, the Commission would 
say so, where necessary — Supreme Court 
could not anticipate the mquiry and hold 
one themselves SC 258 F (C N 48) 

CORIPANIES ACT (1 of 1956) 

S 17 — Alteration of Memorandum of 

Association — Alteration in objects to ena- 
ble Company to carry on new business ■ — 
Extent of power — Confirmation by Court 
— Matters to be considered 

Orissa 91 B (C N 35) 
Ss 17 (1) (a) and 293 (1) (e) — Altera- 
tion in Memorandum ' — Amendment ena- 
bling Company to make contributions to- 
wards national or political objects or poli- 
tical party — Not contrary to law — Court 
not to refuse confirmation merely because it 
may conflict ivith proposed legislation 

Orissa 91 A (C N 35) 

S 293 (1) (e) — Alteration of memoran- 
dum — Amendment of — Legality- — See 
Companies Act (1956). S 17 (1) (a) 

Orissa 91 A (C N 35) 
S 515 — Apphcability — See Compa- 
nies Act (1956), S 524 Delhi 112 (C N 17) 

Ss 524, 515 and 647 (as amended in 

1960) — Applicabilitv — Windmg up sub- 
ject to supervdsion of Court — Removal of 
liquidator — Power of Court — Liquidator 
can be removed 'on cause shown’ 

Delhi 112 (C N 17) 

■ S. 559 (1) — Application under — In- 

come-tax Officer could maintain application 
as creditor Andh Pra 140 A (C N 43) 

S. 559 (1) — Application should be 

made within two years of date of dissolu- 
tion — Court can pass order at any time 
thereafter . Andh Pra 140 B (C N 43) 

S 559 (1) — Setting aside dissolution 

— Fraud can be a ground — But fraud 
must be strictly proved 

Andh Pra 140 C (C N 43) 

S 647 (as amended in 1960) — Liquida- 

^r can be removed "on cause shown” — 
See Companies Act (1956). S 524 

Delhi 112 (C N 17) 


CONSTITUTION OF INDIA 

Preamble, Art 19 — Interpretation of 

Constitution to be based on words in the 
Constitution itself — (CivU P. C (1908), 
Preamble — Interpretation of Statutes — 
Interpretation of Constitution) 

Guj 124 C (C N 23) 
-Art 14 — Rules framed imder R 210 

— Rule is constitutionally valid — See Re- 
gistration Act (1908), S 69 (bb) (Andhra) 

Andh Pra 134 A (C N 40) 

-Art. 14 — Rules framed under R 199 

(4) — Rules take view of these document 
umters w’no are already working in the 
field — See Registration Act (1908), S. 69 
(bb) (Andhra) Andh Pra 134 B (C N 40) 

-Art 14 — Provisions of R 39 of Ahme- 

dabad Small Cause Courts Rules do not 
violate the Article — See Ahmedabad Small 
Cause Courts Rules, R 39 

Guj 124 D (C N 23) 

-Arts 14, 15 and 16 — Employment - 7 - 

Equality of Treatment — Person discrimi- 
nated against has right to challenge discri- 
minatory order — Discrimination when per- 
missible — Two tests laid dowm — Chdl Ser- 
vices in Madras State — Age of superannu- 
ation in some services only, raised to fifty 
eight — Dearth of experienced officers and 
need of technically qualified officers were 
criteria, where retirement age was raised — 
Age not raised for service in Commercial 
Tax Department for the same reasons — 
Held there was no discrimination 

Mad 118 (C N 28) 
^Art 14 — S 132, Income Tax Act 1961 

— Not wolative of the Article — See In- 
come-tax Act (1961), S 132 

Mys 118 A (C N 26) 

• ^Art 14 — Territorial classification — 

Admission to Medical Colleges in State — 
Government directive specifjdng merit-cum- 
regionwise classification as basis of selection 

— Violates Art 14 Orissa 80 B (C N 33) 

■ ^Art 14 — Admission to educational in- 

stitution — Go\'t. directive to Selection 
Board abruptly changing the basis of selec- 
tion to the detriment of students — Lega- 
lity — See Constitution of India, Art 226 

Orissa 80 D (C N 33) 

Art. 14 — Two different modes of trial 

prescribed for same offence — Legality — 
See Punjab Entertainments Duty Act ( 16 
of 1955) (as amended in 1963), S 14A 

Punj 98 (C N 18) 
Art 15 — Equality of treatment — Dis- 
crimination, w’hen permissible — See Con- 
stitution of India, Art 14 

Mad 118 (C N 28) 

Art 15 — Admission to educational in- 

sbtution — Sudden change in basis of selec- 
tion to the detriment of canffidates — Lega- 
lity — See Constitution of India. Art. 226 
Onssa 80 D (C N 33) 
^Art. 15 ( 1 ) — Counter-affidawts — Al- 
legation that impugned Government direc- 
tive involves discrimination solely on 
ground of place of birth — Not controverted 
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CONSTITUTION OF INDIA (contd.). 
in counter-affidavit — Allegation must be 
held to have been admitted and as such vio- 
lative of Art. 15 (1) — See Constitution of 
India, Art 226 Orissa 80 C (C N 33) 

^Art 16 — Rules regarding promotions 

— Effect of — See Hyderabad State and 
Subordinate Services Rules R 37 

Andh Pra 118 B (C N 34) 
^Art 16 — Equality of treatment — Dis- 
crimination, when permissible — See Con- 
stitution of India, Art. 14 

Mad 118 C (C N 28) 
^Art. 19 — Rules framed under R. 210 

— Rule is Constitutionally valid — See Re- 
gistration Act (1908), S 69 (bb) (Andhra) 

Andh Pra 134 A (C N 40) 

^Art. 19 — Rules framed under R 199 

(4) — Rule takes liberal view of those docu- 
ment writers who are already working in 
the field — See Registration Act U908), 
S 69 (bb) (Andhra) 

Andh Pra 134 B (C N 40) 

— ^Art 19 — Interpretation of the Consti- 
tution to be based on words in the Consti- 
tution itself — See Constitution of India, 
Preamble Guj 124 C (C N 23) 

^Art 19 — S 132, Income-tax Act — 

Does not violate fundamental rights under 
the Article — See Income-tax Act (1961), 
S. 132 Mys 118 A (C N 26) 

^Art. 19 (1) (f) — Provision in R. 39 of 

Ahmedabad Small Cause Court Rules read 
with O. 37, R 3, C P. C. does not violate 
Art. 19 (1) (f) — See Ahmedabad Small 
Cause Court Rules, R. 39 

Gui 124 A (C N 23) 
^Art. 21 — S. 132, Income-tax Act 1961 

— Does not violate rights under the Article 

— See Income-tax Act (1961), S. 132 

Mys 118 A (C N 26) 

^Arts. 21, 31 (f) — Articles contemplate 

a valid law i.e. a law which does not in- 
fringe any of fundamental rights such as 
those established in Arts 14 and 19 

Mys 118 B (C N 26) 

■ ^Art 26 ■ — Appointment of receiver 

pending appointment of new Shebait of a 
Hindu Religious Trust — Art. 26 no bar • — 
See Bihar Hindu Religious Trusts Act (1950) 
(1 of 1951), S 48 Pat 118 A (C N 33) 
^Art. 31 — S. 132, Income-tax Act 1961 

— Not violative of rights under the Article 

— See Income-tax Act (1961), S. 132 

Mys 118 A (C N 26) 

■ — ;-Art. 31 (f) — Article contemplates a 
valid law i e. a law which does not infringe 
any fundamental rights — See Constitution 
of India, Art. 21 Mys 118 B (C N 26) 

^Arts 53, 77, 226 — Scope — Arts 53 

and 77 should be read together — Executive 
power of Union vested m President — 
Power exercised, through other officers must 
comply with provisions of Art. 77 (2) & (3) 

— Government of India (Allocation of Busi- 
ness) Rules (1961) framed under Art 77 (3) 

— Scheme under, for staffing senior posts 
for Centre — Implementation of decisions 
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CONSTITUTION OF INDIA (contd.) 
of appointments committee must be express- 
ed in name of President, otherwise they have 
no statutory force and cannot be enforced 

Cal 180 D (C N 34) 

^Art. 77 — Arts 53 and 77 should be 

read together — See Constitution of India, 
Art. 53 Cal 180 D (C N 34) 

^Art 77 — Home Ministry’s Resolution 

D/- 17-10-1957 has no statutory force — See 
Constitution of India, Art 226 

- Cal 180 E (C N 34) 

^Art. 77 (1) — Citizenship Act (1955), 

S. 9 (2) — Citizenship Rules (1956), R. 30 

— Order under Sec 9 (2) and Rule 30 — 

— Nature and validity of - Executive order 

within meaning of Art. 77 (1) is valid though 
passed in name of Central Government and 
not President All 165 A (C N 32) 

^Art 133 (a), (b) and (c) — Sub-clause 

(c) is wider in scope than sub-clauses (a) 
and (b) — Cases not satisfying requirements 
of sub-clauses (a) and (b), may fall under 
sub-clause (c) — Sub-clause (c) does not 
confer an unlimited jurisdiction on High 
Court Goa 44 A (C N 9) 

^Art 133 (c) — Substantial question of 

law — Whether particular person is mem- 
ber of the “Hospicio” and other related 
questions regarding elections to General 
Body and Governing Council are neither 
substantial questions of law nor of general 
public importance — Question of law, in 
order to be substantial, may be of private 
importance but it should have importance 
from point of view of both parties to the 
litigation Goa 44 B (C N 9) 

^Art 136 — Appomtment of commission 

of inquiry to enquire into conduct of ex- 
ministers — Request to Supreme Court, in 
special appeal against decision of High 
Court holding appointment of Inquiry Com- 
mission legal, to summon relevant files so 
that falsity of the charges might be esta- 
blished — Request not acceded to on groimd 
that once it was held by the S C that in- 
quiry was legal, the truth or otherwise of 
the allegations was for the commission’s 
consideration — Commissions of Inquiry Act 
(1952). S. 3 SC 258 C (C N 48) 

Art 136 — New point — Point not 

taken in High Court — Point not allowed to 
be raised by Supreme Court as on facts, it 
would have caused grave miscarriage of 
justice SC 316 B (C N 62) 

Art 141 — Observations of> Supreme 

Court in AIR 1968 SC 488 as to manner of 
furnishing proof .of payment of deposit — 
Not obiter and are binding on the Court — ■ 
See Sales Tax — U. P. Sales Tax Act (15 of 
1948), S. 9 (1) . All 200 A (C N 41) (FB) 

^Art. 153 — Governor can continue to 

hold office beyond period of five years till 
successor enters office — See Constitution 
of India, Art. 156 (3) SC 258 A (C N 48) 

^Arts 156 (3), 153, 160 — Governor can 

continue to hold office beyond period of five 
years till successor enters office. 

S C 258 A ( C N 48) 
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Art 160 — Governor can continue to 

hold office beyond period of five vears till 
successor enters office — See Constitution of 
India, Art. 156 (3) SC 258 A (C N 48) 

^Art 163 (1) — Power of Governor to 

appoint Chief ^Iinister — Exercise of his 
discretion not questionable in writ — See 
Constitution of India, Art 164 (1) 

Cal 198 A (C N 35) 

• ^Art 163 (2) — Governor's power to 

withdraw pleasure during which Ministers 
hold office — Not questionable in writ pro- 
ceedings — See Constitution of India Art 
164 (1) and (2) Cal 198 B (C N 35) 

Arts 164 (1) and 163 (1) and 226 — 

Power of Governor to appoint Chief Minis- 
ter — Governor acts in his sole discretion — 
Exercise of discretion not questionable in 
writ Cal 198 A (C N 35) 

Arts 164 (1) and (2) and 163 (2) and 

226 — Gonimor's power to withdiaw plea- 
sure during \shich Ministers hold office — 
Power is unfettered by any restriction — 
Exercise of power not questionable in writ 

Cal 198 B (C N 35) 

^Art 166 — Publication amounting to 

technical contempt of High Court — Offend- 
ing matter diiected to be published bv the 
then law Islinister and not by council of 
Ministers — Entire council of ministers can- 
not be held liable for releasing offending 
matter for publication — See Contempt of 
Courts Act (1952), S 3 

Pat 140 D (C N 37) 
Art 166 (3) — Rules of Execution Busi- 
ness (1965) Sch 3. Item No 20 — Proposal 
for institution of withdrawal of a prosecu- 
tion against advice tendered by Judicial 
Department — It must be referred to Coun- 
cil of Ministers for discussion and final 
orders of Governor Pat 140 C (C N 37) 
Art 191 — Representation of the Peo- 
ple Act (1951), Ss 9A and 7 (d) — Disqua- 
lification for membership to State Legisla- 
ture — Contract by acceptance of tender by 
State Government not complying with 
S 299 (1) of Constitution — Contract treat- 
ed as binding subsisting contract bv parties 
— Person entering into contract incurs dis- 
qualification — See Representation of the 
People Act (1951), S 9A SC 302 B (C N 59) 
Art. 191 (1) (a) — Office of profit — Al- 
lowances paid under Rr. 3 to 7 of Punjab 
Panchayat Samities and Zilla Parishads 
Non-official Members (Payment of Allow- 
ances) Rules. 1965, does not convert the office 
of Chairman Panchavat Samities into an 
office of profit — Such a person is not dis- 
qualified from being elected to the Legisla- 
ti\e Assembly SC 262 (C N 49) 

— ^Art 22G — Writ petition against R T, 
A.'s order — R T. A directed to maintain 
status quo during pendency of writ — Com- 
promise between parties — Ordeis of R T 
A in terms of compromi'^e — Acquiescence 
in the Order of R T A — V.'rit will not 
be granted against orders of R T A. — 
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Writ of certiorari will not be granted in a 
case where there is such negligence or omis- 
sion on the pert of the applicant to assert 
his right as taken in conjunction with the 
lapse of time and other circumstances, 
causes prejudice to the adverse party. Prin- 
ciple is to a great extent, similar to though 
not indentical with, the exercise of discre- 
tion in the Court of Chancery — Evidence 
Act (1872). S. 115 SC 329 E (C N 65) 

^Art 226 — Natural Justice — Enquiry 

under R. 13 of Notaries Rules 1956 — Op- 
portunitv of being heard — See Notaries 
Act (1952). S. 10 All 195 A (C N 40) 

^Art 226 — Apparent error of law — 

See Notaries Act (1952). S 10 

All 195 C (C N 40) 

^Art. 226 — Mala fide — Notaries Act 

(1952). Ss 10. 5 — Earlier notification quash- 
ed by judgment of High Court in special 
appeal — Delay in issue of certificate to 
practice as a Notarv signed much earlier — 
No inference that Government acted mala 
fide deliberatelv with \dew to deprive a 
Notary Public of his right to practise as a 
Notars' All 195 D (C N 40) 

^Art. 226 — Threat of reversion in ser- 
vice — Interference under — Permissibility 

— See Constitution of India Art 311 

Andh Pra 118 A (C N 34) 

^Art 226 — Other remedv — Breach of 

sendee agieement with Go\’t. remediable 
under general law — No writ will lie 

Cal 164 A (C N 30) 
— -Arts 226. 311 — Cuil Sendees — Ben- 
gal Subordinate Serrdee (Discipline and 
Appeal) Rules. R. 10 — Ser\dce under con- 
tract — One clause nro\dding for removal 
from sendee, for negligence, inefficiency or 
unsatisfactonc work, wdthout notice — Re- 
moval from sendee on charges of mis-ap- 
propriation and tampering of record — 
Contractual clause does not cover the case 
and Art. 311 (2) comes into operation 

Cal 164 B (C N 30) 

Arts 226 and 311 (2) — Delav — Dis- 
missal of Ci\dl sen-ant — Charges serious, 
legal position difficult, legal ad\dce nece.s- 
san' — Delav in filing writ petition was 
excusable — Civil Sendees 

Cal 164 C (C N 30) 

-.Arts 226. 311 — Scope — No legal 

right in existence when writ is applied for 

— .Writ of mandamus cannot be issued — 
Expin- of period for licence before obtain- 
ing rule or before pronouncement of judg- 
ment — Writ of mandamus must be refus- 
ed — Te-nooran- sendee based on contract 

— Sendee terminated against principles of 
natural justice — Anplication for w-rlx of 
certiorari — Contract expiring aftenvards 

— Writ can still be issued — Ci\dl Sendee' 

Cal 164 D (C N 30) 

-‘*^rt 225 — ^ecutive power of Union 

vc'tcd in President — Power exercised 
thiough o'her officers must complv with 
proxdsions of Aits 77 (2) and (3) — See 
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— Constitution of India, Art. 58 

Cal 180 D (C N 34) 

^Arts. 226. 77 and 309, Proviso — Home 

Ministry’s Resolution dated 17th October, 
1957, has no statutory force — It is not a 
rule either under S. 3 of All India Ser\*ices 
Act or under Art 77 or Proviso to Art. 309 
• — Claim to hold the post of a secretary to 
Central Government imder the above reso- 
lution held could not be enforced by Court 
— (All India Services Act (1951), S, 3) 

Cal 180 E (C N 34) 

^Art. 226 — Discretion of Governor to 

appoint Chief Minister — Cannot be ques- 
tioned in writ proceedings — See Constitu- 
tion of India, Art 164 (1) 

Cal 198 A (C N 35) 
^Art. 226 — Governor's power to with- 
draw pleas'ore during which Ministers hold 
office — Exercise of power not question- 
able in writ — See Constitution of India. 
Art. 164 (1) and (2) Cal 198 B (C N 35) 

^Art. 226 — Rule nisi — Issuance of — 

Test Cal 198 C (C N 35) 

^Art. 226 — Quo warranto — It is not 

enough for a person holding a public office, 
whose appointment is challenged in a quo 
warranto proceeding, merely to produce the 
warrant or the notification of the appoint- 
ment — He must go further and satisfy the 
Court that the appointment is legal and 
valid Cal 198 D (C N 35) 

Art. 226 — Natural justice — See 

Ahmedabad Small Cause Court Rules, R. 39 

Guj 124 A (C N 23) 

Art. 226 — Natural justice — Principles 

— Principles are not violated under the 
summary' procedure contemplated under 

R. 39 of Ahmedabad Small Cause Court 

Rules Guj 124 B (C N 23) 

^Art 226 — Judicial re\dew of adminis- 
trative order — See Land Acquisition Act 
(1894), S. 17 Mad 104 B (C N 24) 

Art 226 — Writ to quash order undei 

S. 33 (2) (b) Industrial Disputes Act by 
Labour Court refused — Appeal against re- 
fusal — Scope of appeal — Subsequent 
events not relevant to scope of appeal 

Mad 12i A (C N 29) 
— ^Art 226 — Extent of Judicial review of 
action of Commissioner of Income-tax — 
See Income-tax Act (1961), S. 132 

Mys 118 H (C N 26) 

^Art. 226 — Parties — Non-joinder — 

Writ petition challenging selection of can- 
didates for admission to Government Medi- 
cal ^lieges in State — List of Candidates 
published expressly stating that candidates 
were 'provisionally admitted’ and in case of 
their failure to report for medical examina- 
tion and admission by a certain date their 
names would be struck off — Writ petition 
by non-selected candidates is not unmain- 
tainable for non-joinder of selected candi- 
dates as opposite parties especially when 
Court has made it clear that their selection 
will not be disturbed Orissa 80 A (C N 33) 
Arts 226 and 15 (1) — Counter-affida- 


vits — Allegation in writ petition that im- 
pugned Government directiye involves dis- 
crimination solely on grouhd of place of 
birth not controverted iit^ counter-affidavit 
by Government opposite party — Allega- 
tion must be held to have been admitted and 
as such violative of Art. 15 (1) — (Civil P. 
C. (1908), O. 8. R. 5) Orissa 80 C (C N 33) 
^Arts. 226, 14, 15 — Admission to educa- 
tional institution — Inviting of applications 
for admission to Medical Colleges in State 
on certain representation with regard to 
selection of candidates — Candidates apply- 
ing for admission acting on that representa- 
tion — Government directive to selection 
Board changing abruptly basis of selection 
to detriment of candidates — Legality — 
Principle of equitable estoppel — Applica- 
bility — Power of High Court to grant ap- 
propriate relief in such cases — (Evidence 
Act (1872). S 115) Orissa 80 D (C N 33) 

Art 226 — Ceriorari — Principles of 

natural justice — Applicability to Univer- 
sity disciplinary action — Candidate asking 
for materials proposed to be used against 
him in support of charges — Materials not 
supplied but used — Penalty imposed — 
Principles violated — Hence penalty unsus- 
tainable Orissa 89 (C N 34) 

• ^Art 226 — Joint petition — Three peti- 

tioners similarly situated on the date of 
petition — Petitioners also apprehending 
common danger and wishing to raise identi- 
cal points — Joint petition is maintainable 
Punj 104 B (C N 20) 

^Arts. 226 and 227 — Res judicata — 

Suit filed for permanent injunction — Tem- 
porary injunction prayed for but not grant- 
ed — Plaintiff’s suit dismissed on the state- 
ment made by the plaintiff for withdrawal 
of the suit — Held, that the dismissal of 
the suit disentitled the plaintiff td claim the 
same relief on the same grounds in a writ 
petition, on general principles of res judi- 
cata and on the principles of O. 23, R. 1, 
Civil P. C — Civil P. C (1908). S. 11 and 

O. 23, R 1 Punj 104 C (C N 20) 

^Art 227 — Finding of fact not based 

on material on record — Interference m 
revision is proper Bom 119 D (C N 24) 
Art 227 — Res judicata — See Consti- 
tution of India, Art 226 

Punj 104 C (C N 20) 

Art 254 (2) — Repugnancy to existing 

Central law — Kerala Panchayats (Trial of 
Offences by Magistrates) Rules (1964), R. 3 
as it stood prior to 14-12-67 — Not void on 
ground of repugnancy to S. 190, Criminal 

P. C. — Criminal P. C (1898), Ss 5 (2), 29 

(2) and 190 Ker 111 A (C N 27) 

Art. 265 — Licence fee for soaking of 

coconut husks in pits in one’s property — 
Not valid — See Municipalities — Kerala 
Municipal Corporation Act (13 of 1964), 
S 299 Ker 99 (C N 23) 

^Art 265 — Licence fee for medicinal 

shop — Demand by Municipality — Man- 
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CONSTITUTION OF INDIA (contd;) ' ■ CONSTITUTION OF INDIA (contd.) 

orders Cal 180 I (C N 34) 


datory procedure laid down in Ss. 91 to 151 
of Kerala Municipal Act 1950, not followed 

— Levy in nature of tax not justified — 
See Municipalities — Kerala Municipalities 
Act, 1960 (14 of 1961), S 284 

Ker 109 (C N 26) (FB) 

^Art 286 (1) (b) — Exemption under — 

Sale in course of export — Sale must occa- 
sion export — (Sales Tax — U. P.Sales Tax 
Act (15 of 1948), S3 — Sales Tax — Central 
Sales Tax Act (1956), S 5) 

AU 205 (C N 42) (FB) 

^Art 299 — Representation of the People 

Act (1951), Ss 9A and 7 (d) — Disqualifi- 
cation for membership to State Legislature 

— Contract by acceptance of tender by 
State Government not complying \vith Sec- 
tion 299 (1) of Constitution — Contract 
treated as bindmg subsisting contract by 
parties — Person entering into contract in- 
curs disqualification — See Representation 
of People Act (1951), S 9A 

SC 302 B (C N 59) 
^Art 309 — Rules regardmg promotions 

— Effect of — See Hyderabad State and 
Subordmate Services Rules, R 37 

Andh Pra 118 B (C N 34) 
^Art 309 — Scope 

Andh Pra 118 D (C N 34) 

^Art 309, Proviso — Home Ivlinistry’s 

Resolution, D/- 17th October, 1967, has no 
statutory force — See Constitution of India, 
Art 226 Cal 180 F (C N 34) 

^Arts 311, 226 — Threat of reversion in 

service — Interference imder Art 226 
when permissible Andh Pra 118 A (C N 34) 

^Art 311 — Service under Contract — 

Clause in contract providing for removal 
wthout notice for inefficiency, negligence 
etc. — Removal for misappropriation and 
tampering of record — Art 311 (2) comes 
into operation as clause does not cover the 
case — See Constitution of India, Art 226 
Cal 164 B (C N 30) 

^Art 311 — Temporary service based on 

contract — Service terminated against prin- 
ciples of natural justice — Writ of certio- 
rari applied for — Contract expiring after- 
wards — Wnt can still be issued — See Con- 
stitution of India Art 226 

Cal 164 D (C N 30) 

^Art 311 — Reduction in rank — All 

India Services (Disciphne and Appeal) 
Rules (1955), R 3 (4) — Government ser- 
vant officiating in higher post — Reversion 
to lower post for administrative reasons or 
unsmtability — Not a reduction in rank 

Cal 180 H (C N 34) 

y^t 311 — 'Reduction in rank’ — 

Principles to determine — Government ser- 
v'ant officiating in a post — Reversion to 
substantive post if and w'hen amount to 
reduction in rank — Probationer or tempo- 
rary servant — Termination of service — 
When amounts to punishment attracting 
Art 311 (2) — Principles equally apply to 
a post held on deputation until further 


^Art. 311 — lien on permanent post — 

See Fimdamental Rules, R 9 (13) 

Madh Pra 60 B (C N 20) 

^Art 311 (2) — Demotion — I^Tien 

amounts to penalty 

Andh Pra 118 C (C N 134) 
^Art 311 (2) — Dismissal of Civil Ser- 
vant on serious charges — Delay in filing 
\vrit — Condonation of delay — See Con- 
stitution of India, Art 226 

Cal 164 C (C N 30) 

^Art 311 (2) — Procedure contemplated 

by CL (2) — Compliance of — Waiver 

Cal 180 G (C N 34) 
■ — -Art. 311 (2) — Temporary or officiating 
appointment — Such appointment is liable 
to be terminated \vithout notice — Order of 
termination or reversion is not punishment 
■ — Order is not assailable as offending Art 
311 (2) Madh Pra 60 A (C N 20) 

^Art 313 — Lien on permanent post — 

See Fundamental Rules, R. 9 (13) 

Madh Pra 60 B (C N 20) 

^Art. 314 — Member of Indian Civil 

Service allotted to Assam on deputation to 
Central Government — Rights and condi- 
tions of service as respects remimeration, 
leave and pension are governed by Art. 314. 

Cal 180 B (C N 34) 

■ Bch. 7, List III, Entry No. 6 — State 

legislature is competent to amend the sec- 
tion in view of Entry No 6 of concurrent 
list — See Registration Act (1908), S. 69 
(as inserted by Andhra Pradesh Amen- 
ment Act 5 of 1960) 

Andh Pra 134 D (C N 40) 

CONTEMPT OF COURTS ACT (32 of 1952) 
S 1 — Writ petitions by private ope- 
rators against order of R. T A. granting 
permit to State Road Transport Corpora- 
tion — See Motor Vehicles Act (1939), S. 48 

SC 329 D (C N 65) 

Ss 1, 3 — Interference with due course 

of justice in pendmg cases — Revision peti- 
tions before High Court against order of 
committal Court declining permission to 
withdraw prosecution — Offending publica- 
tion creating atmosphere of prejudice 
against petitioner — Publication, held did 
amount to technical contempt of High Court 

Pat 140 A (C N 37) 
— ;S. 3 — Interference with due course of 
justice in pendmg case — Revision petitions 
before High Court against order of com- 
mittal court declining permission to with- 
draw prosecution — Offending publication 
creating atmosphere of prejudice against 
petitioner — Pubhcation held did amount 
to technical contempt of High Court. See 
Contempt of Courts Act (1952) S 1 

Pat 140 A (C N 37) 

S. 3 — Publication amounting to techni- 
cal contempt of High Court — Offending 
matter directed to be published by the then 
Law Minster and not by Council of Minis- 
ters — Entire Council of Ministers cannot 
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CONTEMPT OF COURTS ACT (contd.) 
be held liable for releasing offending matter 
for publication — Constitution of India Art. 
166 Pat 140 D (C N 37) 

■ S. 3 — Publication amounting to techm- 

cal contempt of High Court — Offending 
publication should not have been made by 
editor and printer of d^y newspaper as a 
matter of routine — Fact that it was pub- 
lished in official Gazette is no justification 
for publication made by them — Both held 
responsible for contempt of High Court 

Pat 140 E (C N 37) 

S. 4 — Punishment — Publication 

amounting to technical contempt of High 
Court — Contempt committed is of techni- 
cal character — Neither sentence of impri- 
sonment nor that of fine imposed — Only 
warning given Pat 140 F (C N 37) 

CONTRACT ACT (9 of 1872) 

S. 2 — Applicabilitj’ of definition of good 

faith in Geneim Clauses Act, 1897 — See 
General Clauses Act (1897), S. 3 (22) 

Bom 127 C (C N 25) 

S. 29 — Reference for arbitration — 

Vagueness m agreement — (Arbitrafaon Act 
(1940), S. 2(a)) Pat 114 C (C N 32) 

Ss. 128 and 140 — Liabibty of suretj' — 

Nature of — Liabibty not deferred until reme- 
dies against principal debtor are exhausted — 
Decree obtained by creditor against debtor 
and surety direcbng creditor to fiirst exhaust 
\ remedies against principal debtor — Duechon 
held not justified under Order 20, Rule 11 (1) 
or Section 151, Ci\il P. C. — (Civil P. C. 
(1908), S. 151 and Order 20, Rule 11 (D): 
Judgment and decree in A. F O. D. No. 300 
of 1959, D/-3-12-1962 (Pat), Reversed. 

SC 297 (C N 57) 

S. 226 — Negligence of contractors and 

engineers — Liabihty of the Mumcipahty as 
principal — See Municipabhes — Bombay Dis- 
trict Municipal Act (3 of 1901), S. 167 

Bom 127 H (C N 25) 

S. 140 — Liability of surety — Nature of 

— Liabihty not deferred until remedies against 
principal debtor are e.xhausted — Decree 
obtained by creditor against debtor and surety 
directing creditor to first exhaust remedies 
against debtor — Direction held not justified 
under O. 20, R. 11 (1) or S. 151, Civil P. C. 

— See Contract Act (1872), S. 128 

SC 297 (C N 57) 
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CRIMINAL COURTS AND COURT-MAR- 
TIAL (ADJUSTMENT OF JURISDIC- 
TION) RULES (1952) 

R. 5 — Trial of mihtary personnel — 

Determination of venue for — Final choice 
rests with Central Government — Discretion 
of militarj' authority under R. 6, not final — 
No legal hindrance for authority to differ from 
prewous order — See Army Act (1950), S. 125 

Raj 115 A (C N 24) 

R. 6 — Trial of mihtary personnel — 

Determinabon of venue for — Final choice 
rests with Central Government — Discrebon 
of mditary authonty under R. 6, not final — 
No legal hindrance for authonty to differ from 
previous order — See Army Act (1950), S. 125 

Raj 115 A (C N 24) 

R. 8 — Tnal of mihtary personnel — 

Determination of venue for — Final choice 
rests with Central Government — l^cretion 
of mihtary authonty under R. 6, not final — 
No legal hmdrance for authority to differ from 
previous order — See Army Act (1950), S. 125 

Raj 115 A (C N 24) 

R. 8 — Trial of military personnel by 

Criminal Court — Central Government accord- 
ing sanction for — Interference by mihtary 
authority — Illegal — See Criminal P. C. 
(1898), S. 549 

Raj 115 B (C N 24) 

R. 9 — Tnal of military personnel — 

Determination of venue for — Fmal choice 
rests with Central Government — ^scretion 
of mihtary authority under R. 6, not final — 
No legal hindrance for authority to differ from 
previous order — • See Army Act (1950), S. 125 

Raj 115 A (C N 24) 
— ^R 9 — Trial of mihtary personnel by 
Criminal Court — Central Government accord- 
ing sanction for — Interference by mihtary 
authority — Illegal — See Criminal P. C. 
(1898), S. 549 

Raj 115 B (C N 24) 

CRIMINAL PROCEDURE CODE (5 of 1898) 
S. 4 (1) (h) — Complaint to Magistrate 

— See Criminal P. C. (1898), S. 190 

Ker 97 (C N 22) 

Ss. 4 (1) (h), 190 (1) (a) and (c), 191 — 

Taldng cognizance on invalid complaint — Can 
be treated as taking cognizance on information 

— Sub-Divisional Magistrate taking cognizance 
of panchayat offence on complaint of Execu- 
tive Officer and trying case himself under bona 
fide behef that he had such power — Cogni- 
zance cannot be said to bave been taken under 


CO-OPERATIVE SOCIETIES 

—PUNJAB CO-OPER-ATROE SOCIETIES 
ACT (25 of 1961) 

S. 27 — Panipat Co-operative Sugar Mills 

Ltd., Bylaws — ^Bylaw 9 (b) (vii) — Interpreta- 
tion of bylaw — One-third of Directors have 
to retire every vear — Period of supersession 
cannot be excluded 

Punj 104 A (C N 20) 


S. 190 (1) (c) 

Ker 111 D (C N 27) 

S 4 (1) (m) — Proceeding under S. 512 

is a judicial proceeding — See Criminal P. C. 
(1898), S. 479-A 

Mys 114 C (C N 25) 
S 5 (2) — Applicability of Code to of- 
fences under the Panchayat Act — See Con- 
stitution of India, Art. 2-54 (2) 

Ker 111 A (C N 27) 

S. 28 — Powers of Magistrates — See 

Panchavats — Kerala Panchayats Act (32 of 
1960), S. 119 Ker 111 B (C N 27) 
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CRIMINAL P. C. (contd.) 

S 29 (2) — Law creating special Courts 

for trial of offences — Not repugnant to the 
pro\asions of the Criminal P C — It is in 
accordance with provisions of S. 29 (2) — See 
Constitution of India, Art 254 (2) 

Ker 111 A (C N 27) 

S 36 — Powers of Magistrates — See 

Panchavats — Kerala Pancliavats Act (32 of 
1960), S. 119 Ker ill B (C X 27) 

S. 37 — Powers of Magistrates — See 

Panchasats — Kerala Panchavats Act (32 of 
1960), S. 119 Ker 'ill B (C X 27) 

S 96 — Order of seizin c of paddy — 

Lcgahtv — See Criminal P. C (1S9S), Sec- 
tion 516-A Goa 4S B (C X 12) 

S. 9S (1) — Property which is subiect 

matter of complaint and is stated to he stolen, 
found lying in house of accused — S 9S (l) 
IS not applicable in terms apart from the fact 
that there is no allegation either in the com- 
plaint or in examination of complainant that 
the house of accused is used for deposit or 
sale of stolen property 

Goa 48 A (C N 12) 

Ss. 145, 439 — Findings of fact armed 

at on enquiry under S. 145 — WHien can be 
interfered with in revision 

Pull] 101 A (C N 19) 
S 143 — Addition of parties after com- 
mencement of enquiry but belore its conclusion 
- — Not barred — Issue of fresh order under 
sub-section (1) is not neccssari’ 

Punj 101 B (C N 19) 


S 156 (3) — Complaint sent to Police, by 

Magistrate, for in\ estigation under the section 

— Obiection to the case being conducted by 
the Piiohc Prosecutor on submission of charge- 
sheet bv police cannot be taken — See Crimi- 
nal P C. (1898), S. 190 

Ker 97 (C N 22) 

165 — Prosision inandalon’ — Non- 

compliance fat.al — See Penal Code (1860). 
S 99 Raj 121 (C N 26) 

^Ss. 190, 136 (3). 4 (1) (h) — Complaint 

to Magistrate — Magistrate sending it for 
investigation under S 156 (31 — No objection 
can be taken to the case being conducted by 
Public Prosecutor on submission of charge- 
sheet bv police. AIR 1967 -Ml 468 and 1968 
Ker LT’ 57, held no longer good law in \iew 
of AIR 1964 SC 1541 

Ker 97 (C N 22) 

S. 190 — B. 3 of Kerala P.anchasats 

(Trial of Offences by Magistrates) Rules 1964 
before amendment — Not %oid on ground of 
repugnancy to this section — See Constitution 
of India, Art 251 (2) 

Ker 111 A (C N 27) 
S. 190 — T.aking cogniz.incc of offence 

— Me.inmg of — Magistrate hasiiig no power 

to tiy accused or to commit him for trial is 
not competent to lake cogni/nnee — .MR 1952 
All SVSjind AIR 1967 Pat 416 and AIR 1959 
Uoni from 
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zance on iinalid complaint — Can be Ireatetl 
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as taking cognizance on information — See 

Criminal P. C (1898), S 4 (1) (h) 

o /n / s ' n fC N 27) 

iyu (1; (c; — Power to take cognisance 
ot an offence — Not one of the ordinam 
powers of a Magistrate — See Pancliavats — 
Kerala Panchavats .Act (32 of 1960) S 119 

Ker 111 B ’(C X 27) 
-S 190 (1) (c) — S D. M. cannot take 
cognisance of a pancliayat offence, under this 
section — See Panchaiats — Kemla Pancha- 
yats Act (32 of 1960). S. 199 

Ker 111 F (C N 27) 

S 191 — Taking cognisance on imalid 

complaint — Effect — See Criminal P. C. 
(1S98). S 4 (1) (h) 

Ker 111 D (C N 27) 

^S. 192 — Transfer of case — To whom 

can be made — Transfer does not confer 
power to tr\‘ when it is wanting 

Ker 111 C (C N 27) 
S. 195 (1) (c) — Bar under — Operating 
even if forgery is committed subsequent to 
mihafion of proceedings all that S. 195 (1) (c) 
lays down is that if a forged document is pro- 
duced or given in en'dence byta part}' to any 
proceeding ia ani' Court, the bar laid down 
in that sechon is attracted and for that purpose 
it IS immaterial whether the forger}' was com- 
mitted prior or subsequent to the imhation of 
the s.ud proceeding 

„ , -All 189 A (G N SS) 

7 ~“S. 195 (1) (c) — Scope — Penal Code 
(fS60), Ss 471, 406, 467 and 420 — Main 
offence under S. 471 — Other offences flowing 
from_ it — Mere tagging of other offences to 
S 471 will not take case out of ambit of Sec- 
tion 195 (1) (c) Criminal P. C 

All 189 B (C N 3S) 

S. 193 (2) — ‘Competent .Vuthority’ under 

RehabihtaKoii of Displaced Persons and Evic- 
tion of Persons m Unauthorised Occup.ition of 
Land .Act, 1951, is not ‘Court’ within meaning 
of S. 195 (2) 

Cal 161 .A (C X 29) 

S 209 (1) — Order of discharge under 
set .a-side and Magistate directed to make 
commitment — Magistrate not required to 
follow proceibire laid down in Ss. 211 212 and 
213 — See Crimin.al P. C. (1898), S ’ 437 

Cal 161 B (G N 29) 

— S. 2j 6, Rliistralion (b) — Contradicton' 
statements -— Charge need not sav which one 
IS false — (Penal Code (1860). S. 193 — Con- 
tradictors'^ statements — Prosecution need not 
prose sshich one is false) 

- A (C N 25) 

-S. 2(1 — Rash and negligent .act — State- 
ment of apiscd that_ accident sv.xs due to 
i^iurc of brakes — a pica of — 

See Penal Code (1860), S. 304-A ^ ‘ 

c -'(a ‘9 S (C N 6) . 

os. o4_, 064 and oyy — Esaminalion of 
accused m’ Court — Xon-compliance of provi- 
sion Fatal only if accnseil is prejudiced 

c or-, T- M)-: 111 B (C X 25) 

- — Examination of accused bv 

C-ourt — Aon-comph.ance ssilh S 312 Fat.al 



17 


SUBJECT INDEX, A. I R. 1969 APRIL 


CRIMINAL P. C. (contd.) 

only if accused is prejudiced — See Criminal 

P. C. (1898), S 342 

Mys 114 B (C N 25) 

S. 367 — Appreciation of evidence — 

(Evidence Act (1872), S. 3) 

Goa 40 A (C N 7) 

S 367 — Circumstantial evidence — 

Conviction on — See Evidence Act (1872), 
S. 3 Guj 100 A (C N 20) 

S. 367 — Appreciation of evidence — 

Duty of Court — Comtmssion of offence after 
pre-planning — Currents and cross-currents of 
motiv^es and emotions — Atmosphere of party 
feud — Test of truth would be mute circum- 
stances — (Evidence Act (1872), S 3) 

Orissa 73 (C N 30) 

S. 367 — Appreciation of evidence — 

Duty of Court of appeal — See Cnmmal P. C 
(1898), S. 423 

Orissa 75 A (C N 31) 

S 367 — Conviction or sentence — 

Operative portion of judgment — Duty of 
Courts Onssa 75 B (C 2^ 31) 

Ss 417, 423 — Presumption of innocence 

— Benefit of doubt — Acquittal in appeal — 
High Court will not disturb finding of fact — 
(Penal Code (1860), Ss. 405, 496) — (Evidence 
Act (1872), S. 3) — (Motor Vehicles Act 
(1939), S. 31) Goa 40 B (C N 7) 

■ S 423 — Benefit of doubt — Acquittal in 

appeal — • Interference by High Court — See 
Criminal P. C (1898), S. 417 

Goa 40 B (C N 7) 

Ss 423, 367 — Innocence of accused — 

Presumption as to appreciation of evidence — 
Dut>’ or Court of appeal 

Orissa 75 A (C N 31) 

■ Ss. 435, 439 — Offences under Ss. 504 

and 323, Penal Code tried as summarj’’ case — 
On some altercations between Mamstrate and 
Counsel for accused, latter withdrawing his 
V’akalatnama after cross-examining some of 
prosecution witnesses — ■ Upon Counsel’s vv’ith- 
dravval, accused participating in tnal and him- 
self examining defence witnesses without 
moving Court that he would like to engage 
anotjier advocate — On conviction, accused 
making grievance that prejudice was caused to 
him because his counsel could not cross-exa- 
mine one of prosecution witnesses — On revi- 
sion, conclusions of Magistrate in support of 
conv'iction found to have been based on evi- 
dence and order of conviction found neither 
illegal nor improper — Nor w'as there any 
defect of jurisdiction — Case held not fit for 
interference in exercise of jurisdiction under 
Ss 435 and 439 — (Penal Code (1860), Sec- 
tions 323, 504) Goa 47 (C N 11) 

■ Ss. 435, 438 and 439 — Revision — No 

legal bar to a party coming direct to High 
Court without first moving Sessions Judge or 
District Magistrate — AIR 1967 Her 280, Over- 
ruled; AIR 1956 .\ndh 97, Dissented from — 
Limitation Act (1963), Art. 131 

Ker 126 (G N 31) (FB) 
Ss. 436, 437 — Scope — Order of dis- 
charge — Power of Sessions Judge to direct 
(April) 1969 Indexes/2 


CRIMINAL P. C. (contd.) 

further enquir)' and order commitment — AIR 

1941 Oudn 409, Dissent from 

Cal 161 C (C N 29) 

Ss. 437, 209 (1) — Order of discharge 

under S. 209 (1) set aside by Sessions Judge 
and Magistrate directed to make commitment 

— Magistrate is not required to follow pro- 
cedure laid dowm m Ss. 211, 212 and 213 

Cal 161 B (C N 29) 

S. 437 — Scope — Discharge order — 

Power of Sessions Judge to direct Rirther 
inquir}' and order commitment — See Criminal 
P. C (1898), S 436 

Cal 161 C (C N 29) 
S. 438 — Revision — Bar — See Crimi- 
nal P. C (1898), S 435 

Ker 126 (C N 31) (FB) 

S. 439 — Case held not fit for mterference 

in exercise of jurisdiction under the Section — 
See Criminal P. C (1898), S 435 

Goa 47 (C N 11) 
S. 439 — Revision — Bar — See Crimi- 
nal P. C. (1898), S. 435 

Ker 126 (C N 31) (FB) 

S. 439 — Penal Code (1860), S. 379 — 

Conviction for cutting and carrying away crops 
raised by complainant — Lower Courts on 
consideration of evidence finding tliat the com- 
plainant was in possession of land as a bhag 
chasi and had raised ciops — No mterference 
in revision Onssa 70 B (C N 29) 

S. 439 — Scope of S 494 — Refusing 

consent to withdrawal, manifestly improper — 
High Court has power to interfere — See 
Criminal P C. (1898), S. 494 

Pat 140 B (C N 37) 

S. 439 — Findings of fact arnved at on 

enquiry under S. 145 — Interference in revi- 
sion — Permissibility — See Criminal P. C. 
(1898), S. 145 Punj 101 A (C N 19) 

Ss. 479-A, 512 and 4 (m) — Proceeding 

under S. 512 is a ‘judicial proceeding’ under 
S. 4 (m) — Statement on oath therein can be 
subject-matter of complaint under S 479-A — 
(Penal Code (1860), S. 193) — Proceeding 
under S. 512, Cnminal P. C. — Offence can 
1 elate to statement made therein) 

Mys 114 C (C N 25) 

S 479-A — Prohibition against user of 

evidence of a witness examined in a proceed- 
ing under S. 512 — Has reference only to 
absconding accused — See Criminal P. C. 
(1898), S 512 Mys 114 D (C N 25) 

S. 479-A — Committal Court too can 

make the complaint Mys 114 E (C N 25) 

S 488 — Claim for maintenance under — 

Decree for judicial separation under S 10 of 
Hindu Marnage Act does not operate as bar 

— Parties living separately by mutual consent 

— Wife held not entitled to maintenance ^ — 

Children, not deprived of tlieir right to claim 
maintenance — (Hindu Marriage Act (1955), 
S. 10) All 191 (C N 39) 

S. 488 — Enhancement of maintenance 

allowance — Can take effect from date of 
application — See Criminal P. C. (1898), 

S 489 Ker 108 (C N 25) 
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— — Ss 489. 488 — Enhancement of mainte- 
nance allowance — Can take effect from dale 
of application — AIR 1949 Cal 584, Dissent- 
ed from Ker lOS (C N 25) 

^Ss 494, 439 — Scope of S. 494 — Re- 

fusmg consent to xs-ithdrawal, manifestly im- 
proper — Hieh Court has power to interfere 

Pat 140 B (C N 37) 

512 — Proceedings under the section 

IS a judicial proceeding under S. 4 (m) — See 
Criminal P. C (1898), S. 479-A 

Mys 114 C (C N 25) 
Ss. 512 and 479-A- — Prohibition has re- 
ference only to the abscondmg accused — 
Statement by witness in S. 512 proceeding — 
Prosecubon of uatness for _ gi\'ing false eia- 
dence — Statement in S. 512 proceeding can 
be used against him — (Penal Code (1860), 
S. 193) Mys 114 D (C N 25) 

Ss. 516-A, 96 — Complaint case against 

accused for paddy theft — Paddy found from 
house of accused not produced before Magis- 
trate — Quesbon of ownership involved — 
Order of Magistrate duecbng seizure of paddj’ 
from house ot accused held to be not legal — 
S 516-A not attracted 

Goa 48 B (C N 12) 
S. 522 (1) — Force or crimmal force con- 
templated — Apphcant not in physical posses- 
sion of house — Dispossession of, by placing 
lock over lock — No force used to his person 
— Section not attracted — (Penal Code (I860), 
Ss 349, 350) Goa 45 (C N 10) 

S. 533 — Non-compliance with S. 342 — 

When fatal — See Cruninal P. C. (1898), 
S. 342 Mys 114 B (C N 25) 

S 549 — Trial of militar\' personnel — 

Determmahon of \enue for — Fmal choice 
rests wath Central Government — Discretion 
of Mihtarj' authonty under R. 6, not final — 
No legal hmdrance for authorit)' to differ 
from previous order — See Army Act (1950), 
S 125 Raj 115 A (C N 24) 

S. 549 — Criminal Courts and Court- 

Martial (Adjustment of Turisdichon) Rules 
(1952), Rr 8, 9 — Tnal of mUitarj' personnel 
by Criminal Court — Central Government at> 
cording sanction for — Interference by Mdi- 
taiy authoritv — Illegal 

Raj 115 B (C N 24) 

Schs 11, m and IV — Powers of Ma^- 

trates — See Panchayats — Kerala Panchayats 
Act (32 of 1960), S 119 

Ker 111 B (C N 27) 

DEBT LAWS 

—RAJASTHAN RELIEF OF AGRICUL- 
TURAL INDEBTEDNESS ACT (28 of 
1937) 

S. 6 (1) — Term 'debt’ — It would as 

much include decretal debts as those debts in 
respect of which no decree has already been 
passed R.ai 12-3 _C (C N 27) (FB) 

S 7 — Term 'creditors’ — It would in- 

dude decree-holders also 

Ra] 123 B (C N 27) (FB) 

S. 10 — Jurisdiction conferred on Debt 

Relief Court — Nature of — It can to cer- 
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DEBT LkWS — RAJASTHAN’ RELIEF OF 
AGRICULTURAL IX-DEBTEDNESS ACf 
(contd.) 

tarn extent disturb decree or order of Civil 
Court Raj 123 A (G N 27) (FB) 


DEFENCE OF INDLA RULES (1962) 

R 125 (2) — Essential' Arbdes (Price 

Control) Order, 1963 — Order silent on time 
of operation — Mere pubheation in Gazette 
does not bring it into immediate effect — Gene- 
ral Clauses Act (1897), S 5, not applicable to 
executive order All 184 (C N 36) 

EASEMENTS ACT (5 of 1882) 

S. 4 — Easement is an interest in propert}’ 

— Dominant owner, however, has no nght or 
title to sem'ent tenement 

Andh Pra 131 C (G N 39) 

Ss. 13, 2S, 30 — Right to light and air — 

Partition — Effect — Transferee entitled to 
easement necessary for enjojment of transfer- 
red propertj- imless partition deed contains 
specific agreement to curtail such right 

Andh Pra 131 A (G N 39) 
^S. 28 — Right to hght and air — Parti- 
tion — Effect — See Easements Act (1882), 
S. 13 Andh Pra 131 A (C N 39) 

S. 30 — Right to light and air — Parti- 
tion — Effect — See Easements Act (18S2), 
S. 13 Andh Pra 151 A (C N 39) 

EAST PUNJ.AB U*EBAN RENT RESTRIC- 
TION ACT (3 of 1949) 

See under Houses and Rents. 


EDUQATION 


— ^IITEST BENGAL BOARD OF SECOND- 
ARY EDUaATION ACT (37 of 1963) 

S. 45 (1) and (2) (f) — 3Vest Bengal 

Board of Secondary' Education (Appointment 
of Secretary) Rules (1963), ‘ R. 8 — Validit>' 
of R. 8 — Rule comes within scope of S. 45 
(1) and is perfectly vahd and intra \ires 

Cal 175 A (C N 33) 

^Ss. 45 (1) and 46 — West Bengal Board 

of Secondaiv' Education (Appointaient of 
Secretaiy) Rules (1963), R. 8 — R appomted 
by Board of Secondary' Education est^lished 
under West Bengal Secondarj Education Act, 
1950 and his post of Secretaiy continued 
under 1963 Act — Order of State Govern- 
ment under R. S dispensing with his services 
on p.iyment of three months’ salaiy — Held, 
R w-as employee of the new Board — Powers 
had been specifically given under 1963 Act 
to Stale Government to make rules for Scare- 
lar>’ and power under R. 8 was validlv exer- 
cised. Decision of Basu, J., D/-22-2-19S7, 

Reversed Cal 175 B (C N 33) 

Z j" • — Dismissal of Secretary of tliO 

Board constituted under tlie old Act giving 
him three months’ salary, Uiough Mst of 
Secrefarv'_ of the Board continued under new 
Act — ^■alidlt 3 ■ and effect — See Ekiucab’on — 
vvest Bengal Board of Sccondin Education 
Act (37 of 1963), S. 45 (1) 

Cal 175 B (C N 53) 
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EDUCATION (comd.) 

—WEST BENGAL BOARD OF SECONDARY 
EDUCATION (APPOINTMENT OF 
SECRETARY) RULES (1903) 

K, 8 — Validity — See Education — 

West Bengal Board ol Secondary Education 
Act (37 ot 1963), S, 45 (1) and (2) (f) 

Cal 175 A (C N 33) 
R. 8 — Exercise of power under — Pro- 
priety — See Education — West Bengal 
Board of Secondary Education Act (37 of 
1963), S. 45 (1) Cal 175 B (C N 33) 


ELECTRICITY ACT (9 of 1910) (as amended 
in 1959) 

S. 6 (1) (a) — Provisions of S. 6 (1) arc 

mandatory — Notice must specifically call 
upon licensee to sell the undertaking — ^Power 
must be exercised in mode presenbed — (Gene- 
ral Clauses Act (1897), S, 14 — Power) — 
(Civil P. C, (1908), Preamble — Interpretation 
of Statutes — Expropriation — Statutes) 

SC 207 (C N 50) 

ESSENTIAL COMMODITIES ACT (10 of 

1955) 

Ss. 6-A and 7 — Forfeiture of goods — 

Mens rea or bona fidcs of dealer — Considera- 
tion of, is relevant — Ss, 6-A and 7 are in 

pari materia All 159 (C N 29) 

S, 7 — Ss, 6-A and 7 are in pan materia 

— Sec Essential Commodities Act (1955), 
S, 6-A All 159 (C N 29) 

ESTATE DUTY ACT (34 of 1953) 

S, 7 — Debt due to deceased — Cannot 

be excluded from estate duty solely because 
it had become barred by time — Though 
right to recover such debt is extinguished by 
law of limitation, debt iLself is not extinguish- 
ed — Limitation Act (1908), S, 3 

Madh Pra 50 C (C N 17) 

S, 13 — National Savings Certificates pur- 
chased by deceased jointly in his and wife’s 
names — Deceased’s will purporting to gift 
away absolutely such certificates but not trans- 
ferred to her name exclusively — S 13 ap- 
plies and such amount cannot be excluded 
from the property passing on death of de- 
ceased Madh Pra 50 A (C N 17) 

S, 14 (1) — Insurance policies on life of 

deceased and assigned to wife — Policies 
kept up by regular payment of premia wholly 
for her benefit — Entire amount of policies 
must be deemed to have passed on deceased’s 
death — Burden of proving that such policies 
did not pass on the death of the assured is 
on the person accountable 

Madh Fra 50 B (C N 17) 

EVIDENCE ACT (1 of 1872) 

S, 3 — Appreciation of evidence — See 

Criminal P. C, (1898), S, 367 

Goa 40 A (C N 7) 
S. 3 — Finding of fact based on appre- 
ciation of evidence — Interference by fligh 
Court — See Criminal P, C, (1898), S, 417 

Goa 40 B (C N 7) 


EVIDENCE ACT (contd.) 

S, 3 — Circumstantial evidence — Con- 
viction on — (Criminal P, C, (1898), S, 367) 

Gu] 100 A (C N 20) 

S, 3 — Appreciation of evidence — Duty 

of Court — See Criminal P, C, (1898), 8,367 

Orissa 73 (C N 30) 
— - — Ss, 8, 27 — Evidence of conduct — ^Admissi- 
bility — Accused giving information to Police 
head constable in presence ol panehas that 
he would .show the stolen goods — lie further 
taking them to cow-dung lull and from there 
taking out stolen articles — ^I’his was done on 
very next day after commission of offence — 
Tins evidence being evidence of conduct of 
the accused, was admissible under S. 8 — It 
was also admissible under 8. 27 

Guj 100 B (C N 20) 
— 8, 8 — Mere pointing out place where 
articles are hidden — Not sufficient lor rais- 
ing presumption under 8, 114, Illustration (a) 

— See Evidence Act (1872), 8, 114, Ulus, (a) 

Guj 100 D (C N 20) 

8, 14 — Delay m issue of certificate to 

practise as a Notary Public signed much ear- 
lier — No inference that Government acted 
mala fide deliberately with a view to deprive 
Notary Public of his right to practise as a 
Notary — 8ce Constitution of India, Art. 226 

All 195 D (C N 40) 

S, 27 — Evidence of conduct — Admissi- 
bility — Sec Evidence Act (1872), 8, 8 

Guj 100 B (C N 20) 

8. 35 — Certificate of guardianship under 

S. 7 of Guardians and Wards Act is admissi- 
ble m evidence — Entries therein as to period 
of minority arc relevant under 8. 35, Evi- 
dence Act • — (Guardians and Wards Act 
(1890), 8, 7) — (1896) ILR 18 All 478, Not 
toll. All 162 B (C N 31) 

Ss. 101-104 — Non-statement of claim 

pursuant to notice under 8. 9, Land Acqui- 
sition Act — Burden is on claimant to prove 
sufficient cause for omission — See Land Ac- 
quisition Act (1894), 8, 9 

Andh Pra 124 (C N 35) 

, Ss, 101 to 104 — Eviction of tenant — 

Burden of proof as to greater hardship — It 
IS on tenant once landlord satisfies requirc- 
mcriLs of 8, 13 (1) (g) of the Rent Act — Sec 
Houses and Rents — Bombay Rents, Hotel and 
Lodging House Rates Control Act (57 of 
1947), 8. 13 (1) (g) ■ ' Guj 110 D (C N 21) 
Ss. 101 to 104 — Innocence of accused 

— Presumption as to — See Criminal P. C. 

(1898), 8. 423 Orissa 75 A (C N 31) 

8. 114 — Innocence of accused — Pre- 
sumption as to — See' Criminal P. C. (1898), 
8. 423 Orissa 75 A (C N 31) 

8. 114, Illustration (a) — ' Proof of posses- 
sion of stolen goods and not of possession of 
place where those goods were hidden and 
found IS necessary Guj 100 C (C N 20) 

8. 114, lllus. (a) and 8. 8 — Presumption 

under 8, 114 (n) when arises — Merc point- 
ing out place where articles arc hidden — Not 
sufficient — (Penal Code (1860), Ss. 379, 411) 

Guj 100 D (C N 20) 
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E\TDENCE ACT (contd.) 

1 14, lUus. (e) — OlBcial acts — Pre- 
sumption as to regularit)’ — Extent of — Ab- 
sence of negbgence in carixing out public 
work not presumed 

Bom 127 F (C X 25) 

S. 115 — Wnt petib'pn against R.T.A.’s 

order — See Conshtution of India, Art 226 

SC 329 E (C N 65) 

S 1 15 — Estoppel — Question as to 

age of minor — See Ci\il P C. (190S), S. 115 

All 162 C (C N 31) 
S. 115 — Objection to admission of addi- 
tional esidence not raised before lower Appel- 
late Court — Estoppel against raising flie 
same in resnsion — See Houses and Rents — 
Bombas Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S 29 (2) 

Guj 110 F (C N 21) 
S. 115 — Admission to educational insti- 
tution — Basis of selection changed abruptly 
to the detriment of candidates — Principle of 
equitable estoppel — Applicabdirt — See 
C.onsiA.u’hnn cd kndva, Nst. 22^ 

Orissa SO D (C X 33) 
FACTORIES ACT (63 of 1948) 

59 — Factoiq' declared an establish- 
ment under Bihar Shops and Establishments 
Act — See Industrial Disputes Act (14 - of 
1947), S. 2 (rr) SC 306 B (C N 60) 

FOREIGNERS ACT (31 of 1946) 

S 2 (a) — Citizenship Act (1955), S 9 (1) 

— Acquisibon of foreign^ citizenship by Indian 
citizen between 26-1-1950 and commence- 
ment of Citizensliip Act — No loss of Indian 
citizenship till commencement of Citizenship 
Act — Person entering India before com- 
mencement of Act (1955) cannot be deemed 
foreismer at bme of his entn’ 

AH' 165 E (C X 32) 
S 14 — Citizenslup Act (1955), S. 9 (2) 

— Citizenship Rules (1956), R 30 — Re- 
ceipt of decision of Central Government \mder 
R 30 b\ the State Government — Framing 
of charge under S 14 prior to commimication 
of order under R. 30 to accused — Effect — 
Proceedings are not satiated 

All 165 C (C X 52) 

S 14 — Person entering India as Indian 

citizen — Becoming foreigner thereafter — 
Cannot be prosecuted for breach of para 7 of 
Foreigners Order, 1948 — See Foreigners 
Order (1948), para 7 All 165 D (C N 32) 

FOREIGN*ERS ORDER (1948) 

Para 7 — Person entering India as Indian 

citizen — Becoming foreismer thereafter _ — 
Cannot be prosecuted for 'breach of para 7 

All 165 D (C X 32) 
FUNDVMENTAL RULES 
See under CKd Sersices 

GENER\L CLAUSES ACT (10 of 1897) 

S 3 (S) — Executive order though jrass- 

ed in mme of Central Goxcmment and not 
President — Vahditx — See Constitution of 
India Art. 77 (1) ' -Ml 165 \ (C X 32) 

3 (22) — Good faith — Implication 

and connotation — See Municipalities — 
Bombav District Municipal Act" (3 of 1901). 
S 167‘ Bom 127 B (C X 25) 


GENERAL CL.VUSES .4.Cr (contd) 

— — S. 3 (22) — Acts prior to 1897 — Appli- 
cabilitx' of definition of good faith — (Contract 
Act (1872), S. 2) — (Transfer of Propertj' Act 
(1S82). S. 3) Bom 127 C (C N 25) 

— — S. 5 — Xot applicable to executixe order 
— See Defence of India Rules (1962). R. 125 
(2) All 1S4 (C X 36) 

— S. 14 — Power — Proxdsions or S 6 (1) 

are mandatory — Xotice must specificall)’ call 
upon licensee to sell the undertaking — See 
Electricih- Act (1910) (as amended in 1959), 
S 6 (1) '(a) SC 267 (C N 50) 

GOA. DANL4X AKD DIU AGRICULTUR.AL 
TEX.ANCY ACT (7 of 1964) 

See under Tenancy Laws 


GOA. D.AMAN .AXD DIU (JUDICIAL COM- 
MISSIONER’S COURT) REGULATION 
(1963) 

^S. 8 (2) (b) — Suit for eviction of tenant 

filed by landlord under Portuguese Civil P. C 
— Relief prajed for, granted — Rexision by 
tenrmt — CtjtAeiAipn ky combmed ppzra- 
tion of Ss. 4. S (1) and 58 (2) read xx-ith S. 2 
(11) (i) of Goa. Daman and Diu .kgricultural 
Tenancy .\ct. Judge xx-as barred from enter- 
taining suit for exaction — Contention raised 
in suij but not pressed — Tenant, held, could 
not re-agitate this point m rex'ision — Relief 
granted not interfered in rex’ision — (Tenancy 
Laxx’s — Goa, Daman and Diu .\gricultural 
Tenanev .\ct (1964), Ss 4. 8 (1). 58 (2), 2 (11) 
(0 ■ Goa 42 A (C X 8) 

S S (2) (b) (i) — Rexision — Maintain- 

abilitx — See Specific Relief Act (1963), S. 6 
(2) (a) Goa 37 B (C N 5) 

GU-4EDI.ANS AN*D WARDS .ACT (S of 1890) 

S. 7 — Certificate of guardianship under 

the section is admissible in ex’idence — En- 
tries therein as to period of minoritx’ are rele- 
vant under S 35, Ex’idence Act — See Ex-i- 
dence -Act (1872), S. 35 

.All 162 B (C X 31) 


-HINDU LAM' 

^Debts — 2Ianager — Suit against — Cre- 
ditor xx-ishing to make joint family liable for 
manager’s debts should make it cl^r in plaint 

— Judgment or decree not indicating that 

debt xx-as incurred in capacitx’ of manager — 
Decree cannot be cl' edited against entire 
faniily propertx. but can be executed onlv 
ag.-iinst )udgment-debtor’s share — .AIB 1935 
Ilah 1 Diss All 155 (C X 28) 

Guardianship — Contract by guardian on 

belinlf of minor — Enforcement — Principles 

— (1912) HE 59 Cal 232 (PC) held no longer 

good laxv Bom 140 -A (C X 26' 

Gnardianship — Do facto and de jure 

guardian — Mother cannot he de jure guar- 
dian XX hen father is lixa'ng — Father lix-ing 
hut reducing the familx’ to extreme pox ertx bx’ 
addiction to drink — 'Mother taking help o'f 
lier father to avoid sale of properti bx rex’e- 
nuC autliorilies — Held, that the mother xxas 
a de facto guardian of the minor .and in that 

she xxas competent to act on her 
sons behalf as if she xx-as the infant’s de jure 
guanlim Bo.-n 140 B (C X 26' 
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HINDU LAW (contd.) 

Marnage — Marriage of man with impo- 
tent woman is invalid — Such marriage is 
not nullity unless a declaration is secured 
from Court — Death of husband — No decla- 
rahon from Court that marriage was nullity — 
Woman gets status of widow of deceased — 
Third person cannot question her status 

Mad 124 (C N 30) 

HINDU MAERIAGE ACT (25 of 1955) 

S. 10 — Claim for maintenance by wife 

— Decree under the section does operate 
as bar — See Criminal P. C (1898), S 488 

All 191 (C N 39) 

HOUSES AND RENTS 

—BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (57 of 
1947) 

S. 13 (1) (g) — Word ‘required’ — Mean- 
ing of — It could not be equated with mere 
demand oi claim — But absolute or compell- 
ing necessih' need not be shown 

Guj 110 A (C N 21) 

Ss 13 (1) (g) and 13 (2) — Requirement 

of landlord — Even when part of premises is 
lequired honestly and reasonably, test of sec- 
tion IS satisfied Guj 110 B (C N 21) 

Ss 13 (1) (g) and 13 (2) — Burden of 

proof as to greater hardship — It is on tenant 
once landlord satisfies requirements of S. 13 
(1) (g) — Evidence Act (1872), Ss 101 to 
*lU04 Guj no D (G N 21) 

S. 13 (1) (hh), (3-A)(a) and (3-B)— Pro- 
posal to build one new building on demolition 
of two adjacent buildings, belonging to same 
landlord — Provision for residential tenements 
under S 13 (3-A) (a) need not necessarily be 
in the place where such tenements are pre- 
sently occupied — Word “premises” occurring 
in S. 13 (l) (hh) includes more than one 
building Bom 119 A (C N 24) 

S 13 (1) (hh), Explanation (as added by 

Maharashtra Amendment Act 13 of 1964) — 
Building having loft on top of first floor is 
not one having more than t^^o floors 

Bom 119 B (C N 24) 

S 13 (1) (hh), (3-A) and (3-B) (b) — 

Institution of suit for possession under S. 13 
(1) (hh) — Enclosure of copy of certificate 
issued under S 13 (3-B) (b) ”with plaint in- 
stead of original certificate — No non- 
compliance witli S. 13 (3-A) 

Bom 119 C (C N 24) 
— ; — S. 13 (2) — Question of greater hard- 
ship — Considerations that weigh in shaking 
just balance between landlord and tenant — 
Procedure in passing a partial decree 

Gu) 110 C (C N 21) 

Y S 13 (2) — Powers in revision of High 

• Court in cases under the section — Nature of 

— See Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Control Act 
(57 of 1947), S 29 (2) 

Guj no E (C N 21) 

Ss 29 (2) and 13 (2) — Nature of 

powers in resasion of High Court with refer- 
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HOUSES AND RENTS — BOMBAY RENTS, 
HOTEL AND LODGING HOUSE RATES 
CONTROL ACT (contd.) 
ence to cases under S 13 (2) — Civil P C 
(1908>, S. 115 Gu] no E (C N 21) 

S 29 (2) — Evidence Act (1872), S. 115 

— Objection to admission of addifaonal evi- 
dence not raised before lower Appellate Court 
bj' defendants — ■ Held, after having taken a 
chance of decision m their favour, it w'ould 
not be open to defendants to raise any such 
point in revision 

Guj no F (C N 21) 
—EAST PUNJAB URBAN RENT RETRIG- 
■nON ACT (3 of 1949) 

S 13 — Eviction undei — Pnor notice 

under S 106 of Transfer of Property Act de- 
termining contractual tenancy essential — Such 
notice, however, not essential wdiere contrac- 
tual tenanev has already been determined — 
AIR 1952 Punj 422, Overruled 

Punj no (C N 21) (FB) 
—KERALA BUILDINGS (LEASE AND 
RENT CONTROL) ACT (PRESIDENTS 
ACT) (2 of 1965) 

S. 18 (5) — Order under — Revision to 

High Court — Maintainabihtv — See Civil 
P C (1908), S 115 

Ker 103 (C N 24) (FB) 

S 20 (1) — Ordei passed by District 

Court under the sechons — Is reusable by 
High Court under S 115, Civil P. C — See 
Civil P C (1908), S 115 

Kei 103 (C N 24) (FB) 


HYDERABAD STATE AND SUBORDINATE 
SERVICES RULES. 

See under Civil Seruces 

IMPORTS (CONTROL) ORDER (No. 17 of 
1955) (D/-7-12-1955) 

^Person found in possession of imported 

watches — Onus to show' that they are smug- 
gled hes on the Department — See Sea Cus- 
toms Act (1878), S. 167 (8) 

Andh Pra 139 (C N 42) 

INCOME-TAX .YCT (11 of 1922) 

S 2 (11) (as it stood before its amendment 

by Finance Act of 1955) — Expression “previous 
year” m S. 23-A (1) — Interpretafaon of — See 
Income-tax Act (1922) (as it stood before its 
amendment by Finance Act of 1955), S. 23-.4 
(1) SC 292 (C N 56) 

Ss 4 (1) (a) and 42 (3) — Part B States 

(Taxation Concessions) Order (1950), Paras 
4 (1) (in), 6, 6-A and 7 — Assesses a firm in 
Bangalore appointed as sole agent for Ceylon 
by a tile-manufacturing company of Feroke in 
taxable temtory — Agreement with purchaser 
at Colombo entered into in Bangalore — 
Lading bills obtained at Beypore (m taxable 
tcrritorj') and handed over to a bank in Banga- 
lore — Payments made to assessce by that 
bank — Held, since profits were received in 
Part B State, it could not be said that entire 
profit accrued arose wntlim meaning of S 4 
(1) (a) m taxable territories other than Part B 
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INCOME-TAX ACT (1922) (contd.) 

State — Business operations were carried -out 
at three different places, i e Bangalore, Feroke 
and Ceylon — Assessee was entitled to con- 
cession under Order (1950) for profits attri- 
buted towards business operations conducted 
in Bangalore and Ceylon — Apportionment of 
profits of busmess was called for in pursuance 
to assessee’s trading profit 

SC 299 (C N 58) 

S 10 (2) (xv) — For the purpose of the 

business — Expenses incurred for conducting 
proceedings before Income-tax Authonties — 
Expenses are incurred for saving, preserving 
or protecting, portion of income arising out 
of assessee’s business enabbng assessee to 
make its legibmate profits and they are, there- 
fore, laid out wholly and exclusively for asses- 
see’s busmess — It is admissible deducbon 
under S 10 (2) (xv) 

Cal 171 (C N 32) 

S 18- A — Non-resident firm — Liability 

of agent appointed under S. 43 — Extent of 
— ‘For all purposes’ — Meaning of — Not 
liable to pay advance tax under S. 18-A — 
See Income-tax Act (1922), S 43 

SC 319 (C N 63) 

S 23 (5) (a) — Dissolution of registered 

partnership firm — Assessment of partners 
under S 23 (5) (a) — There can be no joint 
and several liability of all partners for pay- 
ment of tax under S 44 — See Income-tax 
Act (1922), S 44 SC 285 (C N 54) 

Ss 23-A (1) and 2 (11) (as it stood be- 
fore its amendment by Finance Act of 1955)— 
Ex-pression “previous year” in S 23-A (1) — In- 
terpretation of — Assessee having 5 different 
sources of income, and bvo businesses having 
separate accounting years, may have two pre- 
vious years — (1963) 49 ITR 369 (Bom), 

Partly Reversed SC 292 (C N 56) 

S 37 (1) or (2) — Scope — Field of 

operabon of the bvo sub-secbons is different — 
AIR 1964 Assam 1 (FB), Wssent from 

Mys 118 G (C N 26) 

S 42 (3) — Assessee a firm in Banga- 
lore appointed as sole agent for Ceylon by a 
ble-manufactunng company of Feroke — 
AOTeement with purchaser at Colombo enter- 
ed into in Bangalore — Lading bills obtain- 
ed at Beypore and handed over to a bank in 
Bangalore — Payments made to assessee by 
that bank — Held, since profits were received 
in Part B State, it could not be said that en- 
tire profit accrued or arose within meaning 
of S 4 (1) (a) in taxable territories other than 
Part B State — Business operabons xxere 
earned out at three different places, i e.. Ban- 
galore, Feroke and Ceylon — Assessee was 
cnhlled to concession under Order (1950) for 
profits attnbiitcd towards business operations 
conducted in Bangalore and Ceylon — Appor- 
tionment of profits of business was called for 
pursuant to asscssce’s trading profit — Sec 
Income-tax Act (1922), S 4 (1) (a) 

SC 299 (C N 58) 
— Ss ‘13, IS-A — Non-resident firm — Lia- 
bilit> of agent appointed under S. 43 — E\- 
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INCOME-TAX ACT (1922) (contd.) 

tent of — ‘For all purposes’ — Meaning of — 

Not liable to pay advance tax under S 18-A 

— (Words and Phrases — ‘For all purposes') 

SC 319 (C N 63) 

S 44 (prior to its amendment by Act 11 

of 1958) and S 23 (5) (a) (pnor to its amendment 
by Finance Act (18 of 1956) ) — Dissolution 
of registered partnership firm — Assessment 
of partners under S. 23 (5) (a) — There can 
be no joint and several liability of partners 
under S 44 — (1966) 59 ITR 315 (Andh Pra), 
Reversed SC 285 (C N 54) 

S 66 (2) — Question whether certain 

item IS capital or income does not involve a 
question of law — Decision of Appellate Tri- 
bunal thereon cannot be interpreted in revi- 
sion All 188 (C N 37) 

INCOME-TAX ACT (43 of 1961) 

S 69-A — S 132 does not purport to 

substitute provisions of Ss 147 and 69-A — 
See Income-tax Act (1961), S 132 

Mys 118 E (C N 26) 
S 132 — Scope and x'ahdity — Constitu- 
tion of India, Arts 14, 19, 21. 31 — S 132 
is neitlier incompetent nor invalid as infringing 
any of fundamental nghts guaranteed under 
Arts 14, 19, 21 and 31 

Mys 118 A (C N 26) 

S 132 — Scope 

Mvs 118 D (C N 26) 

Ss 132, 147, 69-A — ' S. 132 does not 

purport to substitute provisions of Ss. 147 and 
69-A Mys 118 E (C N 26' 

S 132 — Orders maae under — .They, 

are in the nature of interlocutory orders in aid 
of ultimate order of assessment or reassess- 
ment Mys 118 G (C N 26) 

S. 132 — ‘On the information in his pos- 
session had reason to believe’ — Meaning of 

— Extent of judicial review' of action of Com- 
missioner — Constitution of India, Art 226 

Mys 118 H (C N 26) 

S. 132 — Usefulness or relevancy of 

documents Mys 118 I (C N 26) 

Ss 132 (5), 156, 220 — Existing liability 

referred to in S 132 (5) — It is a liability in 
lespect of which person concerned is already 
in default or can be deemed to be in default 

— He IS not depnved of benefit of S 220 

Mys 118 F (C N 26) 

S. 147 — S 132 does not purport to 

substitute provisions of Ss 147 and 69-A — 
See Income-tax Act (1961), S. 132 

Mys 118 E (C N 26) 

S 156 — Existing hability referred to in 

S 132 (5) — See Income-tax Act (1961), 

S 132 (5) Mys 118 F (C N 26) 

— — S. 179 and Second Sch , Part I, R. 2 — 
Failure on part of Recovery Officer to issue 
nohcc to defaulter — Defaulter clearly aware 
of recovery proceedings and m fact partici- 
pating in them — Held, principle of cases , 
under O 21, R 22, Civil P C (1908), that 
judgment-aebtor appearing in proceedings can* 
not later raise objection that they are bad for 
want of notice, should apply to recover)' pro- 
ceedings under Part I and in particular to R. 2 

Mad 143 (C X 33) 
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DTCOME-TAX ACT (1961) (conM.) 

— ^ — S. 220 — E.-dstin !5 liabilitj' — Depriva- 
tion o£ beneSt of section — See Income-tax 
Act (1961). S. 132 (5) 

Mys ns F (C N 26) 
^Sch. H, Part 1, E. 2 — Recovery pro- 
ceedings — Applicability of principles under 
O. 21, R. 22. Cn-il P. "C. — See Income-tax 
Act (1961). S. 179 .Mad 14-3 (C N 33) 

INDLAN' .ADMrNISTP.-ATIVE SEPtVICE 
(C.AlDRE) rules (1954) 

E. 6 — ^Member of IA.S. sersnng in Assam 

State deputed to Central Government — Is 
cadre officer within R. 6 — See AH India Ser- 
vices Act (1951), S. 3 (1) 

Cal 180 A (C N 34) 
INDUSTPJLAL DISPUTES ACT (14 of 1947) 
^S. 2 (j) — Industry — Activity of Cri- 
cket Club of India is not an industrj- — It is 
members’ self-service institution — Various 
acthities of the club considered — Order 
dated 39-6-1965 of Industrial Tribunal, Maha- 
rashtra (I.T.) No. 347 of 1964, Res-ersed 

SC 276 (C N 53) 
S. 2 (f) — ‘Tndastry” — Firm of Char- 
tered Accountants — Not within scope of 
S. 2 (j) — AIR 1963 Cal 310, Not folL 

Mad 134 (C N 32) 

S. 2 (rr), Sch. 3, Item 1 — Factory de- 
clared an establishment under Bihar Shops 
and Estabh'shmeats Act — Ov'ertime payment 
to woriunen — Bihar Shops and Ekablish- 
ments Act has no relev'ance in deciding the 
question of payment of os'ertime wages — ^Fac- 
tories Act (1948). Section 59 — yiinimum 
Wages Act (1948), Section 14 — Bihar Shops 
and Establishments Act (8 of 1954), Ss. 9,21 

SC 306 B (C N 60) 

S. 10 (2) — Trade Unions Act (1926), 

Ss. 6 (g), 28 (3), 29 and 30 (3) — Central 
Trade Union Regrjlations (1939), Eegn. 9 — 
Dispute regarding worlunen of one factory of 
company represented by their union, and the 
company referred to Tribunal — Workmen re- 
present^ by their registered union whose 
membership was conuned to svorlunen of that 
particular factory — Constitation of union 
alleged to have been amended and name 
changed, before reference — Amendment maldng 
worlunen of all the establishments in Bihar 
of the company eligible for its member- 
ship — Amendment not effected - according to 
provisions of Trade Unions Act — Effect of 
award does not extend to worlunen of other 
factories — Bef. No. 32 of 1963, D/-20-9-84 
— Ind. Tri. Bihar, Reversed 

SC 306 A (C N 60) 
S. 15 — Dismissal of worker for miscon- 
duct — Powers of Tribunal to decline permis- 
rion under S. 33 (2) (b) — See Industrial 
Disputes Act (1947), S. 33 (2) (b) 

-Mad 121 B (C N 29) 
— ^S, S3 (2) (b) — Writ to quash order 
under, refused — .Appeal against refusal — 
Scope of appeal — See Constitution of India, 
-Art., 226 Mad 121 .A (C N 29) 

^Ss. 33 (2) (b), 15, Sch. n. Item 6 — Tri- 
bunal, powers of — Alleged misconduct by 


INDUSTRIAL DISPUTES ACT (contd.) 
employee — Tribunal does not sit in appeal 
over judgment of management — Yet “base- 
less fcndinp’’ and “basic errors” \riU enable 
Tribunal to decline permission under S. 33 
(2) (b) Mad 121 B (C N 29) 

S. 33 (2) (b), Sch. HI, Item 8 — Mis- 
conduct. what constitutes explained — Charge 
of misconduct is a serious charge and must be 
supported by material evidence — Powers of 
Him Court to interfere 

Mad 121 C (C N 29) 

^S, 33 (2) (b) — Misconduct — Bequest 

for permission of Tribunal to dismiss an em- 
ployee — Grounds for dismissal very flimsy 
as to be open to plausible charge of victimiza- 
tion — Management should take action only 
on very' strong ground — Good relations be- 
tv/een employer and employee are desirable. 
(Dictum) Mad 121 D (C N 29) 

Sch. IT, Item 6 — Dismissal of worker 

for misconduct — Powers of Tribunal — See 
Industrial Disputes Act (1947), S. 33 (2) (b) 

Mad 121 B (C N 29) 

^Sch. 3, Item 1 — Factory declared an 

esfabhsbment under Bihar Shops and Estab- 
lishments Act — See Industrial Disputes Act 
(14 of 1947), S. 2 (rr) 

SC 306 B (C N 60) 

Sch. 3, Item 4 — Trade Unions Act 

(1926) (as amended by Act 45 of 1947), Sec- 
tion 28-K — Special leave with pay to work- 
men who are tmion’s representatives to attend 
meeting of executive body' of Union and Fede- 
ration of I.N.T.U.C. — 'Demand, held, not 
jnstiSed — Ref, No. 32 of 1963, D/-20-9-64, 
Ind. Tri., Bihar, Reversed 

SC 306 C (C N 6I}> 

Sch. nr. Item 8 — Misconduct — What 

constitutes — See Industrial Disputes Act 


(1947), S. 33 (2) (b) 


Mad 121 C (C N 29) 


INTERPRETAHON OF STATUTES 
— —Statement of Objects and Reasons — Use 
of — See Choi P. C. (1903), Preamble 

Bom 127 D (C N 25) 
KER.AL.A BUILDINGS (LE.ASE AND RENT 
CONTROL) ACT (2 of 1965) 

See under Houses and Rents. 


KEPALA LAND REFOR.MS ACT (1 of 1964) 
See under Tenancy Laws. 

KERALA MOTOR' VEHICLES (STATE 
TR.ANSPORT UNDERTAKING) RULES 
(1960) 

R. 3 — ^Notified routes and existing routes 

having common road sectors — Services of 
operators on existing routes to pubh'c not inter- 
fered with — Scheme is one of partial exclu- 
sion — No infirmity in scheme because it is 
in Form II — See Motor Vehicles -Act (1939), 
S. 6843 

SC 273 A (C N 52) 

R. 3 — Scheme in partial exclusion of 

existing road transport serv-ice cannot he in 
Form IV 

SC 273 C (C N 52) 
KER.ALA MUNICIP.AL COPJ’ORATION ACT 
(30 of 1961) 

See under Municipalities, 
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KERALA .MUMCIPALITrES ACT, 1960 (14 
of 1961) 

See under Municipalities. 

KEKALA PAXCH-ATATS ACT (32 of 1960) 
See under Pancliaj*ats. 

KERALA PAN'CHATATS (TRLAL OF 
OFFENCES BY JLAGISTRATES) RULES 
(1954) 

See under Panehaj-ats. 

LAND .ACQUISITION ACT (IS of 1S94) 

-Ss. 4 (1) and 6 — NotincaSon under Sec- 


tion 4 (1) and declaration under S. 6 can be 
sunultaneous — Directions given in Ibe 
Madras Land Acquisition Manual recommend- 
ed for bemg followed 

Mad 104 A (C N 24) 

S. 6 — Notification under S. 4 (1) and 

declaration under S. 6 can be simultaneous — 

See Land Acquisition Act (1S94L S. 4 (1) 

Mad 104 A (C N 24) 

Ss. 9 and 25 (2), (3) — Non-statement of 

claim pursuant to notice under S. 9 — Burden 
is on claimant to prove sufficient cause for 
omission — No eiudence to esplain reason for 
omission — S. 25 (2) is attraclM — Court not 
entitled to enhance award under S 25 (-3) 

.Andli Pra 124 (C N 35) 

S. 17 (4) — Opinion of State Govern- 
ment about emergmcu' is challengeable only 
when the Govemrnent acts mala fide or do« 
not apply its mind to the matter — .AIR 1965 
Mad 32S and W.P. No 1555 of 1964 and 
\V.P. No 795 of 1962 (Mad.) and 5V.P. No. 

505 of 1961 (Mad.) Dissented, and held im- 
pliedly 0^•e^ruled by .AIR 1967 SC lOSl — 
(Constitution of India, .Art. 226 — Judicial re- 
siew of administrative order) 

Mad 121 B (C N 24) 

S, IS — Scope and applicahiliU- — Pno- 

^'isos of S. IS are mandatorj' — .Application 
for reference, not made within prC'Cribed lime 
— ■ Land .Acquisition Judge can refuse to enter- 
tain reference and can reject it on this groimd 

— -AIR 1963 .All 556 (FBI 'and .MR 1929 All 
769 and .AIR 195S Punj 490, Ksscnted from 

— P. C. (190S). Pre. — Interpretation 

of Statutes — Mandalon- and directorj' provi- 
sions) Pat 131 N 36) 

S 25 (2'), (3) — Non-statement of claim 

pursuant to notice under S. 6 — No mndence 
to evplain reason for omiss’on — Section 25 
(2) attracted — Court not entitled to enhance 
award under S. 23 <31 — See Land Acquisition 
Act (1S94\ S. 9 

Andh Pra 124 (C N 531 

LETTERS P.ATENT 

(Bom). Cl. 37 — Power of framing rules 

for regulating procedure on Original Side — 
Scope and extent of — See Cn-il'P. C. (190S\ 

S. 122 Bom 117 A .C N 23) 

\.Cab, Cl. 36 — Picfcrence under, to third 

Judge on a diSercnce of opinion between tiro in 
Judgc5_of High Corrt — 3X110*07 llrrd Judge 
can diucr frem referring hc.nrh on a po'nt ra 
whch be* Judges had acree-d — ,Qt’.aere> 

Cal ISO p N 34i 


UMTr.ATION ACT (9 of 19<)S) 

S. 3 — I^w of limitation eslinguishes 

ri^t to recover debt and not the debt itself — 
See Estate Dutv Act (1953), S. 7 

Madb Pra 59 C (C N 17) 

^S. 4 — Order by District Judge to deposit 

costs of opposite parti" xvithin SO Sax's of order 
— ^Last day being public bolidav deposit made 
on next xvorldng dax" — ShoulS be deemed to 
hax-e been made xvithin time 

Raj 112 A (C N 2-3) 

S. 5 — .Application for certified copy not 

made xxdtbin time for appeal — S. 5 can be 
used to claim exten.sion — See CixH P. C. 
(1905), O. 41, R. 22 

Delhi 126 A (C N I9j 

^.Art. 135 — Limitation .Act (1963), .Art. 65 

— Suit for recox'ery of possession- of property 
bx" decree bolder auction purchaser "cn basis 
or execution sde xvithin 12 x’ears of delfverx"_ of 
sxTtibolical possesion — Not barred by ^lirnila- 
tion — Sx-mbolical possession has the effiect of 
gix-ing a fresh starting Doint of limitation — 
tCix-iT P. C. (1905), O. 21, R. -35 — Sxmbolical 
possession and limitation) 

Ker 121 B (C N 29) 
-.Art. 15S — Date cf seixice of notice — 


It means informal notice and not ohix- intima- 
tion Pat 114 A !C N 32) 

-Art 1S2 — Dismissal of cio.ss-ohjecticns 

— Application for certified cepx* of decree not 
made xxdthin time for appeal — Decree sheet 
also not prepared — Period of limitation vrill 
not be extended — See Cix-il P. C. (1905), 
O. 41, R. 23 Delhi 125 A (C N IS) 

LEMIT.ATION ACT (36 td 1963) 

S. 5 — U. P. Sales Ta.x Act (15 of i94S\, 

S. 9 (1), First Piox-Lso and S. 9 (6) — .App^ 
under S. 9 (1) filed xxilhin time — Delay in 
depositing admitted lax — S. 5 xxh:ch apnhes 
to appeaS bx" xartue of Section 9 (6) oi Sales 
Tax '-Act held net attracted — .Application for 
condonation of delay in deperiting entire 
amount held not maintainable 

AD 200 B ;C N 41} (FB) 

^.Art 65 — Sx-mbolical possession has the 

eSoct of gix-ing a fresh start of limitation — 
Sec Limitation .Act fI90S\ .Art iSS 

'Ker 121 B (C N 29) 
Art 1-31 — Rexision — Lhaitatiors — Start- 
ing point — See Criminal P. C. ilS9S). S. 4>5 
Ker 126 (C N 31) (FB) 
5LADHTA PR.ADESH IN*DUSTRLAL RELA- 
TIONS ACT (27 of I960) 

Ss. 63 (1) (a). S3, S5 and S6 — .Appeal 

under Section ^ (1) fa) — ; Finding tierEcn 
bx- Industrial Court that dismissal cf em- 
plox-« is proper and not in contrax-eaticn of 
Section S3 — Setting aside penaltx" iroppsed 
on emplox-er under S{x;tic!n SS* — It" must also 
set aside order of reinstatement passed under 
Section S5 Madh Pra 62' .A (C N 21) 

"T — S3 — Finding by Industrial Court 
Glsniiss^al of ernployec is ^3 noi 

ia_ _contrax-enti'ra of Section S3' — Setting 
aptJe penaltx- irrpored on errploxmr xmder Seo- 
tron S5 — It must also set aside order cf 
reinstalement pished under Section S5 " — See 
hladhx'a Pradesh Industrial Relations .Act '27 
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MADHYA PRADESH INDUSTRIAL RELA- 
TIONS ACT (contd.) 
of 1960), Secbon 65 (1) (a) 

Madh Fra 62 A (C N 21) 

S 83 (c) — Transfer of employee from 

one post to another — Labour Court order- 
ing reinstatement to onginal post — Mean- 
while, agreement between employer and Union 
increasing work-load of that post accompa- 
nied by increase in wages — Refusal by 
employee on first day of his reinstatement to 
complete increased work-load — His dismissal 
IS not in contravention of Section S3 (c) 

Madh Pra 62 B (C N 21) 

S. 85 — Setting aside order of leinstate- 

ment — See Madhya Pradesh Industnal Rela- 
tions Act (27 of 1960), Section 65 (1) (a) 

Madh Pra 62 A (C N 21) 
S 86 — Setting aside of penaltv im- 
posed on the emplojer — See Madhya Pra- 
desh Industrial Relations Act (27 of 1960), 
S. 65 (1) (a) 

Madh Pra 62 A (C N 21) 

hLADRAS HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (19 of 1951) 

• Ss 57, 62, 87, 93 — Orders under Sec- 
tion 57 (c) not binding on persons who were 
not parties to proceedings — Neither S 93 
nor 87 bars a civil suit for declaration and in- 
junction by third part)' who was not a party 
to proceedings Mad 108 C (G N 25) 

■ — — S. 62 — Bar of civil suit — See Madras 
Hindu Religious and Charitable Endowments 
Act (19 of 1951), Section 57 

Mad 108 C (C N 25) 

S. 87 — • Neitlier Section 93 nor Sec. 87 

bars a civil suit for declaration and injunction 
by third party not party to proceedings — 
See Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), Section 57 

Mad 108 C (C N 25) 

S. 93 — Civil suit for declaration and 

injunction by third party not party to pro- 
ceedings under the Act not barred — See 
Madras Hindu Religious and Charitable En- 
dowments Act (19 of 1951), Section 57 

Mad 108 C (G N 25) 

S. 93 — Bar on maintainability of suits 

in Civil Courts is not absolute — Matters not 
contemplated by the Act can be dealt \%nth 
m Civil Courts Mad 108 A (C N 25) 

MEDICINAL AND TOILET PREPARA- 
TIONS (EXaSE DUTIES) ACT (16 of 
1955) 

S. 3, Sell Item No 2 (substituted by 

Finance Act (5 of 1964)) — Medicinal pre- 
parations containing self-generated alcohol 
which are not capable of being consumed as 
ordinaiy alcoholic beserage and to which 
alcohol has also been added — Levj’ of duty 
. will be under Item 2 (lii), only on quantity of 
- alcohol added Kcr 124 (C N 30) 

^HNIMUM WAGES ACT (11 of 1948) 

S. 14 — Factorj' declared an establish- 
ment under Bihar Shops and Establish- 
ments Act — See Industrial Disputes Act (14 
of 1947), S 2 (rr) SC 306 B (C N 60) 
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MOTOR \TEHICLES ACT (4 of 1939) 

S 31 — Owneiship of car not transfer- 
red to the name of accused in the records 
of R T O — Cannot go aganist the accused 
in this case as the Act came into force long 
after the sale in his favour — See Criminal 
P C. (1898), S 367 Goa 40 B (C N 7) 

Ss 46, 48, 58 (1) (a) — Substantive per- 
mit not mentioning penod for which it was 
gi anted, is not invalid — Bombay Motor Vehi- 
cles Rules (1940), Rule 80 Spl Civil Appln. 
Nos 575 to 596, 634, 540 and 570 to 572 
of 1967, D/- 20-10-1967 (Bom), Reversed 

SC 329 A (C N 65)' 

S 47 — Notified routes and existing 

routes having common road sectors — Send- 
ees of operators on exisbng routes to public 
not interfered with — Scheme is one of par- 
tial exclusion — No infirmity m scheme be- 
cause it IS 111 Form II — See Motor Vehicles 
Act (1939), S 6S-C SC 273 A (C N 52) 

S 48 — Substantne permit not mention- 

mg period for which it was granted, is not 

iiwahd — See Motor Vehilces Act (1939), 
S. 46 SC 329 A (C N 65) 

S 48 — Substantne jicrmit not mention- 
ing date of commencement is not illegal. Spl 
C A Nos 575 to 596, 634, 540, 570 to 572 
of 1967, D/- 20-10-1967 (Bom), Reversed 

SC 329 B (C N 65) 

S. 48 — Oidei granting permit not giving 

date of commencement — Later order giving 
such date is not an order of review’ — Civil 
P C (1908) SC 329 C (C N 65) 

S 48 — Writ Petitions by private opera- 
tors against order of R. T. A. granting pei- 
mit to State Road Transport Corporation ■ — 
Enforcement of order of R T A stayed pend- 
ing Wnt Petition and R T A directed to 
maintain status quo pending writ pebtions • — 
Subsequent compromise bebx'een private ope- 
rators and Road Tiansport Corporation — 
Orders foiTnerly passed by R T A. but kept 
pending till w’rit pebtions weie w’ltJidrawn • — 
Order held condibonal and not m x'iolabon of 
High Court order — Order of R , T. O. held 
not invalid — Contempt of Couits Act (1952), 
Section 1 — Civil P. C (1908), Order 39, 
Rule 9 Sp C A Nos 575 to 596, 634, 540, 
570 to 572 of 1967, D/- 20-10-1967 (Bom), 
Reversed SC 329 D (C N 65) 

S 57 — Bombay Motor Vehicles Rules 

(1940), Rules 67 and 68 — Ordeis of R T A 
in foini of resolution at meeting at w’hich 
parlies wcie piesent — Resolution communi- 
cated to parties — Reasons for order given in 
the communication — The piocedure did not 
contiax’cne any provision of law or rule — 
There is no provision eiUier in the Act or the 
Rules which lequires the R T. A. to give 
a wntten decision witli legard to the grant 
of a stage carriage permit Nor is there any- 
thing in the Act or the Rules w’hich by neces- 
sarx' implication tlirows a duty upon the 
R T. -A to gne a wntten judgment in each 
case and to gn e reasons thereof along xvith 
llic writlcn decision It is line that S 57 (7) 
requires the R T. to gix'e in writing the 
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MOTOR VEfflCLES ACT (contd.) 
reason if it refuses an application for a per- 
mit of any kind But in the case of grant 
of permit, statute does not impose any such 
duty In the absence of any statutory provi- 
sion there is nothing ivrong in principle if an 
administrative tnhunal gives a decision orally 
and subsequently reduces to writing the rea- 
son thereof and communicates it to the par- 
ties — (English practice of interfering by 
issuing cerhorari in respect of orders indicated 
— Spl C A Nos 575 to 596, 634, 540, 570 
to 572 of 1967, D/-20-10-1967 (Bom), Revers- 
ed SC 329 F (C N 65) 

S 58 (1) (a) — Substantive permit not 

menh'omng period for which it was granted, 
is not invalid • — See Motor Vehicles Act 
(1939), S 46 SC 329 A (C N 65) 

Ss 68-C, 68-D, Sec 68-F (2) (lii) and 

47 — Kerala Motor Vehicles (State Transport 
Undertaking) Rules (1960), Rule 3 — Noti- 
fied routes and existing routes having com- 
mon road sectors — Services of operators on 
existing routes to pubhc not interfered with 
— Scheme is one of parhal exclusion — No 
infirmity m scheme because it is in Form II 

SC 273 A (C N 52) 

S 68D — Notified routes and existing 

routes havnig common road sectors — Servi- 
ces of operators on exishng routes to public 
not interfered with — Scheme is one of par- 
hal exclusion — ■ No infirmity in scheme be- 
cause it IS in Form 11 — See Motor Vehicles 
Act (1939), Sechon 68-C 

SC 273 A (C N 52) 

S 68E — Section does not require that 

new scheme should expressly say that it can- 
cels or modifies earlier schemes — New 
scheme modifying earlier schemes by exclud- 
ing private operators from noh'fied routes pro- 
posed and approved after following procedure 
laid down in Secbons 68C and 68D — Con- 
ditions of Section 68E is thereby sahsfied and 
the earlier scheme will stand modified by im- 
plicahon pro tanto on promulgahon of new 
scheme SC 273 B (C N 52) 

S. 68-F (2) (lu) — Notified routes and 

exishng routes having common road sec- 
tors — Services of operators on existing routes 
to public not interfered with — Scheme is 
one of partial exclusion — No infirmity in 
scheme because it is in Form 11 — See Motor 
Vehicles Act (1939), Section 68C 

SC 273 A (C N 52) 

MUNICIPALITIES 

—BOMBAY DISTRICT MUNICIPAL ACT 
(3 of 1901) 

Ss 167, 167A — Bombay General 

Clauses Act (l of 1904), Section 3 (20) — 
Negligence of Municipal!^ or its Officers — 
Suit for damages — Effect of Ss 167 and 
167A — (Tort — Negligence) 

Bom 127 A (C N 25) 

S 167 — Bombay General Clauses Act 

(1 of 1901), Section 3 (20) — Good faith — 
)\5iat amounts to — Penon whether acted 
in good faith — Depends on facts of die case 


MUNICIPALITIES — BOMBAY DISTRICT 
MUNICIPAL ACT (contd.) 

— (Words and Phrases — Good faith) — 
(General Clauses Act (1897), S. 3 (22)) — 
(Penal Code (1860), S. 52) 

Bom 127 B (C N 25) 

S 167 — Doing things audiorised by 

Statute — Liability for neghgence — MTien 
arises — (Tort — Neghgenc^ 

Bom 127 E (C N 25) 
S. 167 — Works carried out by Munici- 
pality — Neghgence of contractors and engi- 
neers — Liabihty of the Municipality as 
principal — (Contract Act (1872), Sec 226) 

— (Tort — Neghgence) 

Bom 127 H (C N 25) 
S. 167-A — Suit for damages for negh- 
gence of Municipality or its officers — Effect 
of Sechons 167A and 167 — See Municipa- 
lities — Bombay District Municipal Act (3 of 
1901), Sechon 167 

Bom 127 A (C N 25) 


—CALICUT CITY MUNICIPAL CORPORA- 
TION ACT (30 of 1961) 

See Mumcipalihes — Kerala Municipal 

CorporaUon Act (30 of 1961) 


—KERALA MUNICIPAL CORPORATION 
ACT (30 of 1961) 

— ^ — Ss 98 to 138 — Levy of licence fee ~ 
Vahdity . — See Municipalih’es — Kerala Muni- 
cipal Corporation Act (30 of 1961), S. 299 

Ker 99 (C N 23) 

Ss. 299, 387 — Calicut City Municipal 

Act (30 of 1961), Sechons 299, 387 and 98 to 
138 — Levy by Corporahon of hcence fee 
for soaking cocoanut husks in soaking pits m 
payer’s property — Levy is not valid — 
Constituhon of India, Article 265 

Ker 99 (C N 23) 

S. 387 — Levy of hcence fee for soak- 
ing cocoanut husks in pits in one’s property 
— Not valid — See Municipahhes — Kerala 
Municipal Corporahon Act (30 of 1961), Sec- 
tion 299 Ker 99 (C N 23) 

—KERALA MUNICIPALITIES ACT, 1960 
(14 of 1961) 


Ss 96 to 151 — Demand by Municipahty 

of licence fee for medical shop — Not valid 

— Mandatorx' prowsions of Sechons 96 to 
151, not followed — Effect — See Munici- 
pahhes — Kerala Mumcipalihes Act, 1960 
(14 of 1961), Section 284 

Ker 109 (C N 26) (FB) 

S. 135 — Demand by Municipality of 

hcence fee for medical shop — Not valid 

— See Municipalities — Kerala Municipahhes 
Act (1960) (14 of 1961), Sechon 284 

Ker 109 (C N 26) (FB) 

Ss. 284, 135, 96 to 151, Sch. Ill, Item 

20 — Demand by municipality of licence fee 
for nmning iriedical shop — Levy is not valid 

— Licence fee cannot be imposed for re- 
imbursing cost of ordinary municipal services 
-- Mandaton’ provisions of Sechons 96 to 151 
Not followed — Levy in nature of lax can- 

be luslified— Constituhon of India, Arti- 
cle 2Go) Ker 109 (C N 26) (FB) 
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MUNICIPALITIES — KERALA MUNICI- 
PALITIES ACT (contd.) 

Sell. 3, Item 20 — Licence fee for run- 
ning medical shop — Demand for by Muni- 
cipality is not valid — See Municipalities — 
Kerala Municipalities Act (1960) (14 of 1961), 
S. 284 Ker 109 (C N 26) (FB) 

— U. P. MUNICIPALTnES ACT (2 of 1916) 

S. 2 (17) (i) — "As may be prescribed” 

— Meaning of — See Municipalities — U. P. 
Municipalities Act (2 of 1916), Section 160 

All 177 A (C N 34) 

S 160 (2) — Appellate authority has 

power to take additional evidence 

. All 177 B (C N 34) 

Ss. 160, 296. 2 (17) (i) — Words “as 

may be prescribed” in Section 160 (2) mean 
“as may be prescribed by State Government” 

— Assessment to tax on annual value of cer- 
tain buildings and lands — State Government 
may prescribe appellate authority' without 
framing rule under Section 296 — (Civil P. C. 
(1908), Preamble — Interpretation of Statu- 
tes — Meaning of words — Variation in 
language and absurdity) 

All 177 A (C N 34) 

S 296 — ^Appellate authority — Government 

may prescribe such autliority without framing 
rule under the Section — See Municipalities 

— U. P Municipalities Act (2 of 1916), S 160 

All 177 A (G N 34) 


NOTARIES ACT (53 of 1952) 

S 5 — Delay in issue of certificate signed 

much earlier — Inference of mala fide whether 
could 'be drawn — See Constitution of India, 
Art. 226 All 195 D (C N 40) 

S. 8 (1) (e) — Certificate or endorsement 

by Notary Public on affidavit — Necessity of 
stamp — Stairip Act (1899), Sch 1, Art , 42 

All 195 B (C N 40) 

S. 10 — Notaries Rules (1956), R. 13 — 

Enquiry under R 13 — Absence of allegation 
of professional misconduct — Report of com- 
petent Authority — Notification of State Gov- 
ernment based on such report, held not valid 
— (Constitution of India, Art 226 — Natural 
justice) All 195 A (C N 40) 

S 10 — Notaries ’ Rules (1956), Rr. 11 (2), 

11 (9), 13 — Under R. 11 (2) no entrj' need 
be made in notarial register in respect of affi- 
davits — ^Requirement in regard to maintenance 
of register under R 11 (9) showing all fees and 
charges does not imply tlie entry of particulars 
of affidavits tliemselves in tliat register — En- 
quiry under R 13 — Charge in regard to 
failure on part of Notary public concerned to 
enter affidavits in register — Fmding of com- 
petent Authority that Notary' Public failed to 
maintain register under R. ll (9) — Finding 
held not in consonance uith the charge and 
suffered from apparent error of law — (Con- 
stitution of India, Article 226) 

All 195 C (G N 40) 

S 10 — Delay in issue of certificate sim- 

ed much earlier — Inference of mala fide 


NOTARIES ACT (contd.) 

whether could be i-awn — See Constitution of 

India, Art 226 

All 195 D (C N 40) 

S. 10 (d) — Removal of name of a Notary 

from register necessarily implies cancellation of 
certificate — Cancellation of certificate does 
not per se amount to perpetual debarment 
from practice 

All 195 E (C N 40) 

NOTARIES RULES (1956) 

R 11 (2) — No entry need be made in 

notarial register m respect of affidavits — See 
Notanes Act (1952), S. 10 

All 195 C (C N 40) 

R 11 (9) — Register shoiving all fees and 

charges — Maintenance of — Does not imply 
the entry' of particulars of affidavits in that 
register — See Notanes Act (1952), S. 10 

All 195 C (C N 40) 
R 13 — Enquiry' under the rule — Ab- 
sence of allegation of professional misconduct 

— Effect — See Notaries Act (1952), S 10 

All 195 A (C N 40) 

R. 13 — Enquiry under — Charge m 

regard to failure on part of the Notary Public 
concerned to enter affidavits in register — 
Fmffing of competent Autlionty — Propriety 

— See Notanes Act (1952), S. 10 

All 195 C (C N 40) 

OPIUM ACT (1 of 1878) 

S. 14 — Searches subject to Crimmal 

P. C provisions — Violation _ of — Search 
illegal — Person searched has right of private 
defence — See Penal Code (1860), S 99 

Raj 121 (C N 26) 

S 15 — Searches subject to Criminal 

P. C provisions — Violation of — Search 
illegal — Person searched has right of pnvate 
defence — See Penal Code (1860), S. 99 

Raj 121 (C N 26) 

S 16 — Searches subject to Criminal 

P. C provisions — Violation of — Search 
illegal — Person searched has nght of pnvate 
defence — See Penal Code (1860), S. 99 

Raj 121 (C N 26) 

ORISSA' TENANCY ACT (2 of 1913) 

See under Tenancy Laws. 

PANCH-\YATS 

—KERALA PANCHAYATS ACT (32 of 1960) 
-Ss 119, 129 (2) (vxxix) — Kerala Pancha- 


yats (Trial of Offences by Magistrates) Rules 
(1964), R. 3 before amendment of 14-12-67 — - 
Rule IS not ultra vires — S. 119 of Act and 
R 3 deal irith different powers and there can 
be no conflict between tliem — (Criminal 
P. G. (1898), Ss. 28, 36, 37, 190 (1) (c) and 
Schs. II, III and DO 

Ker 111 B (C N 27) 
S. 119 — Kerala Panchayats (Trial of Of- 
fences by Magistrates) Rules (1964), R. 3 
prior to amendment of 28-12-1967 — Pancha- 
yat offence — Sub-Divisional Magistrate has 
no power to take cognizance under S 190 (1) 
(c) Criminal PC — Power not saved by Sec- 
tion 119 — Criminal P. C. (1898), S. 190 (1) 
(c) Ker 111 F (C N 27) 
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PANCHAYATS — KERALA PANCHAYATS PART B STATES (TAXATION CONCES- 
SIONS) ORDER (contd.) 


ACT (contd.) 

S. 129 (2) — Rules under — Kerala 

Panchayats (Tnal of Offences by Magistrates) 
Rules ( 1964 ), R 3 — Validity — See Con- 
stitution of India, Art 234 (2) 

Ker 111 A (C N 27) 

S. 129 (2) (\.\\i\) — Scope — See Pancha- 

\ats — Kerala Panchayats Act (32 of 1960), 
S 119 Ker 111 B (C N 27) 

—KERALA PANCHAYATS (TRIAL OF OF- 
FENCES BY MAGISTRATES) RULES 
(1964) 

R 3 — Rule not ultra \'ires on ground of 

repugnancy to S. 119 of the Kerala Pancha 
sats Act, 1960 — See Panchavats — Kerala 
Panchavats Act (32 of 1960), S' 119 

Ker 111 B (C N 27) 

R. 3 — Panchajat offence — S D. M , has 

no power to take cognisance of under S, 190 
(1) (c). Criminal PC. — See Constitution of 
India, Art 254 (2) 

Ker 111 F (C N 27) 

R 3 (as it stood prior to amendment of 

14-12-1967) IS valid— Panchayat offences com- 
mitted within panchajat area in respect ol 
M'hich no seconcf class Magistrate is appointed 
— First Class Magistrate liaving junsdiction 
over that area is not competent to take cogni- 
zance and tn’ those offences 

Ker 111 G (C N 27) 

—PUNJAB PANCHAYAT S.AMITIES AND 
ZILLA PARISHADS ACT (3 of 1961) 

-S 93 — Office of profit — .Allowances 

paid undei Rr. 3 to 7 of Punjab Panchajal 
Samities and Zilla Parishads Non-official Mem- 
bers (Payment of Allowances) Rules, 1965, 
does not comert the office of Chairman Pan- 
chayat Sainitj- into an office of profit — Such 
a person is not disqualified from being elected 
to the Legislative Assembly — See Constitu- 
tion of India, .Art 191 (1) (a) 

SC 262 (C N 4' 

—PUNJAB P.ANCHAYAT SAMITIES AND 
ZILLA PARISHADS NON-OFFICIAL 
MEMBERS (PAYMENT OF ALLOW- 
•VNCES) RULES (1965) 

■ — y-Rr. 3 to 7 — Office of profit — Allowances 
paid under Rr 3 to 7 of Punj’ab Panchayat 
Samities and Zilla Parishads Non-offici.al Mem- 
bers (Payment of .Allowances) Rules, 1965, 
does not convert the office of Chairman Pan- 
cha) at Samih' into an office of profit — Such 
a person is not disqualified from being elected 
to the Legislative .Assembly — Sec Constitu- 
tion of India, .Art. 191 (l) (a) 

SC 262 (C N 49) 


PART B STATES (TAX.ATION CONCES- 
SIONS) ORDER (1930) 

^Paragraph 4 (1) (iii) — Asscssee, a firm in 

Bangalore appointed as sole agent for Ceylon 
In a tile manufacturing Company of Feroko 
■ — Agi Cement with purcliaser .it Colombo 
entered into m Bangalore — Lading hills 


obtained at Beypore and handed over to a 
Bank in Bangalore — Pavments made to as- 
sessee by that Bank — Held, since profits w ere 
leceived in Part B State, it could not be said 
tliat entire profit accrued or arose within mean- 
ing of Sec. 4 (1) (a) in ta-vable territories otbei 
than Part B State — Business operations were 
earned out at three different places i e , 
Bangalore, Feroke and Ceylon — Assesses 
was entitled to concession under Order (195 
for profits attnbuted towards business opera- 
tions conducted in Bangalore and Cevlon — 
.Apportionment of profits of business was called 
for pursuant to assessee’s trading profit — See 
Income-tav Act (1922), 8 4 (1) (a) 

SC 299 (C N 58) 

Paragraph 6 — ■ Assessee, a firm in 

Bangalore appointed as sole agent for Ceylon 
by a tile manufacturing Company of Feroke 
• — .Agieement with purchaser at Colombo 
entered into m Bangalore — Lading bills 
obtained at Bevpore and handed over to a 
Bank m Bangalore — Pavments made to as- 
sessee by that Bank — Held, since profits were 
receiv'ed in Part B State, it could not be said 
that entu-e profit accrued or arose witliin mean- 
ing of Sec 4 (1) (a) in ta.\able territories other 
than Part B State — Business operations vyero 
carried out at three different places I e , 
Bangalore, Feroke and Ce>lon — Assessee 
was entitled to concession under Order (1950) 
for profits attributed towards business opera- 
tions conducted in Bangalore and Ceylon — - 
.Apportionment of profits of business was called 
for pursuant to assessee’s trading profit — See 
Income-ta-v Act (1922), S. 4 (1) (a) 

SC 299 (C N 58) 

^Paragraph G-A — Assessee, a firm in 

Bangalore appointed as sole agent for Ceylon 
by a tile manufacturing Company of Feroke 

— .Agreement with purchaser at Colombo 
entered mto m Bangalore — Lading bills 
obtained at Bev-pore and handed over to a 
Bank in Bangalore — PavTiienls made to as- 
sessee by that Bank — Held, since profits were 
received in Part B State, it could not be said 
that entire profit accnied or arose within mean- 
ing of Sec 4 (1) (a) in tavable temlories other 
than Part B State — Business operations were 
earned out at three different places i. c , 
Bangalore, Feroke and Ceylon — Assessee 
was entitled to concession under Order (1950) 
for profits attributed towards business opera- 
tions conducted in Bangalore and Ceylon — 
Apportionment of profits of business was called 
for pursuant to asscssce’s trading profit — Sec 
Income-tav Act (1922), S 4 (1) (a) 

SC 2.99 (C N 58) 

^P.iragraph 7 — .Assessee, a firm m 

Bangalore appointed as sole agent for Ceylon 
by a tile manufacturing Company of Feroke 

— .Agreement with purchaser at Colombo 
entered into m Bangalore — Lading bills 
obtained at Be\-pore and handed over to a 
B-mk m Bangalore — P.ivments made to as- 
sessee h> that B.uik — Held, since profits were 
received in P.irt B State, it could not be said 
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PART B STATES (TAXATION CONCESSION) 
ORDER (contd.) 

the entire profit accrued or arose swthm mean- 
ing of Sec 4 (1) (a) in taxable territones othei 
than Part B State — Business operations were 
carried out at three different places i e , 
Bangalore, Feroke and Ceylon — Assessee 
was entitled to concession under Order (1950) 
for profits attributed towards business opera- 
tions conducted in Bangalore and Ceylon — 
Apportionment of profits of business was called 
for pursuant to assessee’s trading profit — See 
Income-tax Act (1922), S 4 (1) (a) 

SC 299 (C N 58) 
PENAL CODE (45 of 1860) 

S. 52 — Good faith — Implication and 

connotation — See Municipalities — Bombay 
District Municipal Act (3 of 1901), S 167 

Bom 127 B (C N 25) 

S. 52 — Acts of public ser\'ants wholly 

without junsdicbon — Effect — See Penal 
Code (1860), S. 99 

Raj 121 (C N 26) 

S. 97 — Acts of public servants wholly 

without junsdiction — Did not attract ex'cep- 
tion contained in S 99 — See Penal Code 
{I860), S. 99 

Raj 121 (C N 26) 

Ss. 99, 97, 52 — Acts of public ser\'ants 

wholly wnthout jurisdichon — Attempt af 
search for and seizure of narcobcs from peti- 
tioner’s house — Officers not complying with 
S. 165 Criminal P. C — Held, search illegal 
and pebtioner had right of private defence — 
(Criminal P. C (1898), S 165 — Provision 
? .mandatory — Non-compliance fatal — (Opium 
Act (1878), Ss. 14, 15 and 16 — Searches sub- 
ject to Criminal P C provisions — Violation 
of — Search illegal — Person searched has 
right of private defence) 

Ra] 121 (C N 26) 
S. 193 — Contradictory statements — Pro- 
secution need not prove which one is false — 
See Criminal P. C. (1898), S 236, Ulus (h) 

Mys 114 A (C N 25) 
S. 193 — Proceeding under S 512 Crimi- 
nal PC. — Offence can relate to statement 
made therein — See Criminal P. C (1898), 
S 479-A Mys 114 C (C N 25) 

S. 193 — Statement in S 512 proceed- 
ings can he used against accused — See Cnmi- 
nal P. C. (1898), S. 512 

Mys 114 D (C N 25) 

Ss. 300, 302 — Provocation — Proof — 

Nahire of — Ewdence of any' wtness is not 
essential Ker 120 B (C N 28) 

• S. 302 — Sentence — Capital punish- 

ment awarded by Sessions Court — Reducb'on 
of, bv Appellate Court 

Ker 120 A (C N 28) 

S 302 — Provocation — Proof — Nature 

of — See Penal Code (1860), S. 300 

Ker 120 B (C N 28) 
■4. S 304-.A — ^ Ingredients of 

Goa 39 A (C N 6) 

S 304-A — Rash and negligent act — 

Mixed queshon of fact and law — Statement 
of accused that accident was due to failure of 
brakes — Not a plea of guilty — Conviction 
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PENAL CODE (contd.) 

and sentence on such plea not proper — Crimi- 
nal P. C (1898), S 271 

Goa 39 B (C N 6) 

S 323 — Offence under tried as summary 

case — Conviction for — ^Interference under Sec- 
tions 435 and 439 held not possible — See 
Criminal P C. (1898), S 435 

Goa 47 (C N 11) 
•- — S. 349 — Force or ciiminal force contem- 
plated — See Criminal P C (1898), S 522 (1) 

Goa 45 (C N 10) 
S. 3 d 0 . — - Foice or Criminal force con- 
templated — See Cnminal P C (1898), Sec- 
tion 522 (1) 

c 0-0 r, - (C N 10) 

-S SrO — Pointing out place where articles 
are hidden — Person cannot be presumed to be a 
thief or receiver of stolen property — See 
Evidence Act (1872), S 114, Iflustration (a) 

^ „ Guj 100 D (C N 20) 

— — S 3(9 — Conviction under, for cutting 
and carrying away crops laised lu’’ complainant 

— Defence of bona fide claim of right to land 

— Mere putting up sueh a claim not sufficient 

— Several attempts made either by accused or 
their predecessor in ritle to deny that com- 

lainant is a bhag tenant of disputed land to 
islodge him therefrom, had failed — Crops 
found to be raised by complainant — No 
circumstance shown that accused might have 
enteitained honest belief of still having a riglit 
to be in khas possession of disputed land — 
Held that the act in quesbon was another 
attempt by accused to forcibly dislodge com- 
plainant from his possession of disputed land 
and cutting of crops was not in bona fide 
exercise of right to land — Case law discusseil 

Orissa 70 A (C N 29) 

S 379 — Cutting and carrynng away’ of 

crops forcibly’ — Bona fide exercise of nght to 
land — See Cnminal P. C (1898), S 439 

Onssa 70 B (C N 29) 
S. 405 — Acquittal in appeal — Interfer- 
ence by High Court — See Criminal P C 
(1898), S. 417 Goa 40 B (C N 7) 

S. 406 — Main offence under S 471 — 

Mere fact that Ss 406, 467 and 420 are tack- 
ed to it does not take away the case out of 
ambit of S. 195 (1) (c) Criminal PC — See 
Criminal P. C (1898), S 195 (1) (c) 

All 189 B (C N 38) 
S. 406 — Acquittal in appeal — Inter- 
ference %vith by High Court — See Criminal 
P C (1898), S 417 

Goa 40 B (C N 7) 

S 411 — Mere pointing out place where 

articles are hidden — Person cannot be pre- 
sumed to be a thief or a receiver of stolen pro- 
perty — See Evidence Act (1872), Sec. 114, 
Illustration (a) Guj 100 D (C N 20) 

S. 420 — Tacking of offence under the 

section to offence under S. 471 — Effect — 
See Criminal P. C (1898), S, 195 (1) (c) 

All 189 B (C N 38) 

S 467 — Tacking of offence under to 

offence under S. 471 — Effect — See Crimi- 
nal P. C. (1898), S. 195 (1) (c) 

All 189 B (C N 38) 
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S. 47.1 — Mere tacking of other offence 

to S. 471 not take the case out of S. 195 
(1) (c) Criminal P. C. — See Criminal P. C. 
(1S9S), S. 195 (1) (c) All 1S9 B (C N 3S) 
Ss. 499, Exception 9 and 500 — Dis- 
closure to Panchajat that son-in-law was im- 
potent — Disclosure m the interests of daugh- 
ter — Panchayat a recognised forum by cus- 
tom — Disclosure, held, not punishable 

Raj 119 (C N 25) 

S. 500 — Disclosure to Panchayat that 

son-in-law was impotent — Disclosure held 
not punishable as Panchayat was a recognised 
forum by custom — See Penal Code .(1S60), 
S. 499 Exception 

Raj 119 (C N 25) 

^S. 504 — Offence under, tried as summary' 

case — Consaction — Case held not fit for 
interference under Ss. 435 and 439 Criminal 
P. C. — See Criminal P. C {1S9S), S. 435 

Goa 47 (C N 11) 

PRESIDENCY TOM'NS INSOL\'ENCY ACT 
(3 of 1909) 

Ss 9 (c) and 12 (b), (c) — Chal P. C 

(190S), O. 38, R. 11 — Attachment before 
judgment of movable properri- — Suit decreed 
and attachment made absolute on 20-11-1964 
— Petition on 19-3-1965 to execute decree by 
sale of attached property' — Petition ordered 
on 3 1-3-1965 — Insolvency petition on 7-7- 
1965 — Held, petition was within time — 
Period of three months had to be counted 
from date of completion of 21 days after filing 
e.\ecuhon petition (i. e , 19-3-1965) — O. 38, 
R. 11 could be relied upon for purpose of 
realising amount by sale of properU’ without 
fresh attachment — That order could not be 
\iesved as a deeming prosision basing the 
effect of dating e.xecution pelitioa retrospec- 
tis’ely to date of decree itself when attachment 
is made absolute — Case lasv discussed 

Mad 112 (C N 26) 

S 12 ^b), (c) — Act of insolvency — 

Attachment before judgment of- movable pro- 
pertj’ — Suit decreed and attachment made 
permanent — .Attachment remained subsisting 
for a period of 21 days — Period of three 
montlis has to be coimted from date of com- 
pletion of 21 days after filing e.\ecution peti- 
tion — See Presidencx — Towns Insohency Act 
(1909), S. 9 (e) ' Mad 112 (C N 26) 

PREATiNTIt'E DETENTION ACT (4 oi 
1950) 

See under Public Safetj-. 

PROMNCLAL SM.ALL CAUSE COURTS ACT 
(9 of 1887) 

Ss 15 and 16 — S. 15 has no be-aring on 

question of jurisdiction of regular Courts to try 
suit cognizame by Court of sm.ill causes as 
ordmarx- suit xxiien there is alreadx a Court oi 
small causes liaxing jurisdiction to trx' suit 

Madh Pra 56 B '{C N 19) 
Ss 16 and 23 — Civil P. C. (1908), Sec- 
tions 24 (41, 107 and 115 — Regular Court, 
xxlien can tix small cause suit — 7 Decision of 
Court in suit, winch it is not competent to trv, 
is nullity — Objection to jurisdiction can he 
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PROATNCLAL S.ALALL CAUSE COURTS 
ACT (contd ) 

taken even in apneal or revision — C. R. 
No. 377 of 1966 D/-29-3-67 (.MP) and C. R. 
No. 208 of 1966, D/-10-4-67 (MP), Overruled 
liladh Pra 56 A (C N 19) 

S. 16 — Small cause suit — Jurisdicb'on 

of regular Courts to trj- such suits — See Pro- 
xmcial Small Cause Courts Act (1887), S.-15 
Madh Pra 56 B (C N 19) 

S. 23 — Regular Court xvhen can try 

Small Cause Suit — See Proxiniciai ffmall 
Causes Courts Act (1887), S. 16 

Madh Pra 56 A (C N 19) 

PUBLIC G.AMBLING ACT (3 of 1867) 

S. 13 — Gambling — Offence of, xx’hen 

complete — Doing something by either of 
parties to bet, which decides who won bet, is 
necessarj’ — Offer and acceptance of bet — 
Amounts to making preparation for gambling 
— Not punishable under S. 13 

-All 183 (G N 35) 

PUBLIC S.AEETY 

— PREATl-NTTA-E DEIE.NnOX ACT (4 of 
1950) 

S. 3 (3) — Torthxvith’, meaning of — 

Statute requiring particular thing to be done 
Torthxx-ith’ — It should be understood as alloxx-- 
mg reasonable time for doing it — Report to 
State Gox-emment made four days after passing 
of detention order and txvo Cluj'S after arrest 
and commenoement of detention — Held t^t 
ex'ea if the strict meaning gix'en to expression 
■forthxxith’ in .AIR 1957 SC 28 is appli^ delaj' 
of four daxs was expired sufficiently by the 
District ^^agist^ate and there was suincient 
compliance with S. 3 (3) 

SC 323 -A (C N 64) 

^S. 3 (3) — .Approxal of State Coxemment 

to detention not cximmunicated to detenu — 
Deteabon not rendered illegal on that ground 

“SC 323 (C N 64) 

S. 8 (4) — Report to Central Government 

‘As soon as max’ be — Time under Sec. 3 (4) 
can onlx' be calculated from moment matter 
reached State Coxemment — State Gox'em- 
ment after receipt of report of deteatioa taldng 
a xveek for gix'ing its approxal and communi- 
cating matter to Central Gox-emment three 
dax's thereafter — State Gox'emment cannot be 
held guiltx' of unreasonable delay in reporting 
to Central Gox'emment so as to render deten- 
tion illegal SC 323 C (C N 64) 

S. 7 — Order of detention and grounds 

of detention supplied to detenu in Englkh 
though he knew onlx* Bengah and Tripuri — 
No request hx’ detenu at earlier stage and no 
objection as to language of grounds raised by 
detenu in his origmal petition under -Art. 32 
in English — Objection raised at stage of 
rejoinder held could not be entertained espe- 
cialK XX hen detenu xx-as not handicapped there- 
by SC 323 D (C N 64) 


PUNJ.AB CO-OPER.ATIA’E societies ACT 
(25 of 1961) 

See under Co-operatixe Societies. 



SUBJECT INDEX, A.I.R. 1969 APRIL 


31 


PUNJAB ENTERTAINMENTS DUTY ACT 
(16 of 1955) 

Ss. 14-A and 15 (as amended in 1963), 

— S. 14-A is ultra vires Art. 14 of Constitution 
— (Constitution of India, Art. 14) 

Pun] 98 (C N 18) 
S. 15 (as amended m 1963) — Two dif- 
ferent modes of trial for same offence prescnb- 
ed — Claim for benefit of a more beneficial 
provision — Propriety — See Punjab Enter 
tainments Duty Act (16 of 1955) (as amended 
in 1963), S. 14-A 

Punj 98 (C N 18) 
PUNJAB PANCHAYAT SAMITIES AND 
ZILLA PARISHADS ACT (3 of 1961) 

See under Panchayats . 

PUNJAB PANCHAYAT SAMITIES AND 
ZILLA PARISHADS NON-OFFICIAL 
MEMBERS (PAYMENT OF ALLOW- 
ANCES) RULES, 1965 
See under Panchayats 

RAJASTHAN GENERAL CLAUSES ACT (8 
of 1955) 

S 11 — Last day for paying deposit 

ordered by Court being holiday, deposit made 
on' next workmg day — Should be deemed to 
have been .made within time prescnbed — See 
Limitation Act (1908), S. 12 

Raj 112 A (C N 23) 

RAJASTHAN RELIEF OF AGRICULTURAL 
. INDEBTEDNESS ACT (28 of 1957) 

See under debt laws 
REGISTRATION ACT (16 of 1908) 

S. 17 — Scope — Section ought to be 

strictly construed — Benefit of doubt goes to 
party wanbng document to go in evidence 

Andh Pra 131 D (C N 39) 
S. 17. (1) (b) — T. P. Act (1882), Sec- 
tions 58 (B and 59 — Registrabon of Memo 
accompanying deposit of btle-deeds 

Delhi 120 C (C N 18) 

S. 69 (as inserted by Andhra Pradesh 

Amendment) Act (5 of 1960) ) — State legisla- 
ture is competent to amend the section in view 
of entry No. 6 of concurrent list — (Consbtu- 
tion of India, Sch. 7, List III, Entry No. 6) 
Andh Pra 134 D (C N 40) 

S 69 (bb) (Andhra) — Rules framed 

under, R. 210 — Rule is consbtubonally valid 
■ — (Consbbibon of India, Arts. 14, 19) 

Andh Pra 134 A (C N 40) 

S 69 (bb) (^dhra) — Rules framed 

under, R 199 (4) — Rule takes hberal view 
of tliose document writers who are already 
working in the field — Rule does not urmose 
unreasonable restnction on profession of docu- 
ment writers — (Constitution of India, Arb- 
cles 14, 19) 

Andh Pra 134 B (C N 40) 

S. 69 (bb) (Andhra) — Rules framed 

under, R 203 — Fee prescribed for grant of 
licence to document wnters and for renewal is 
not hea\y and does not suffer from any vice 
Andh Pra 134 C (C N 40) 
REPRESENTATION OF THE PEOPLE ACT 
(43 of 1951) 

S. 7 (d) — Disqualification for member- 
ship to State Legislature — Contract by ac- 


BEPRESENTAHON OF THE PEOPLE ACT 
(contd.) 

ceptance of tender by State Government not 
complying witlr Art. 299 (1) of Consbbibon — 
Contract treated as binding subsisting contract 
by parties — Person entering into contract 
incurs disqualification — See Representation 
of People Act (1951), S. 9-A 

SC 302 B (C N 59) 

S 9-A, E-rolanation — Apphcability — 

Contract not fully performed by Contractor — 
No evidence to show termmation of contract 
by mutual consent — Explanation does not 
apply SC 302 A (C N 59) 

■ Ss. 9-A and 7 (d) — Disqualification for 

membership to State Legislature — Contract 
by acceptance of tender by State Government 
not complying with Art 299 (1) of Constitu- 
tion — Contract treated as bindmg subsisting 
contract by parties — Person entenng into con- 
tract incurs disqualification — (Constitution of 
India (1950), Arts. 191 and 299) 

SC 302 B (C N 59) 
S. 77 — Expression, ‘expenditure’, ‘in con- 
nection with election’ and ‘incurred or auth- 
onsed’ in S. 77 (1), meaning of — Payment to 
secure a seat is an expenmture in connection 
wuth election — Deposit made by returned 
candidate for secunng congress ticket forfeiting 
between the two dates prescribed under S. 77 
(1) — Amount of deposit if included in return 
of election expenses declared by him exceedmg 
the prescnbed limit — • Held, there was con- 
travention of S 77 (3) and the candidate was 
guilty of corrupt practice under S. 123 (6) read 
x\ath S 77 (3) — See Representation of the 
People Act (1951), S 123 (6) 

SC 288 (C N 55) 

Ss. 82, 90 — Returning Officer — Whe- 

tlier proper or necessary party to election peti- 
tion — Civil P. C (1908), O. 1, Rr 1, 3 and 
10 Mad 116 (C N 27) 


S. 90 — Returning Officer — Whether 

proper or necessary party to election petition 
— See Representation of the People Act 
(1951), S 82 Mad 116 (C N 27) 

Ss 123 (6) and 77 — Expression, ‘e.xpen- 

diture in connection with election incurred oi 
authonsed’ in Section 77 (1), meaning of — 
Payment to party to secure a ticket for stand- 
ing as party candidate is an expenditure in 
connection witli election — Deposit made by 
returned candidate for securing congress ticket 
forfeited in accordance witli party rules be- 
tween the two dates prescribed under S 77 
(1) — Amount of deposit if included in return 
of election expenses declared by him exceed- 
ing tlie prescribed limit — Held, there was 
contravention of Section 77 (3) and the candi- 
date xvas guilty of corrupt practice under Sec- 
tion 123 (6) read with S. 77 (3) 

SC 288 (C N 55) 


SALES TAX 

—ANDHRA PRADESH GENERAL SALES 
TAX ACT (6 of 1957) 

S. 5 — Assessment of dissolved firm in- 
valid Andh Pra 127 (C N 36) 
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SALES TAX (contd.) 

—CENTRAL SALES TAX ACT (74 of 1955) 


S 5 — Sale in course of export — Sale 

must occasion export — See Constitution of 
India Art 286 (l)(b) All 205 (C N 42) (FB) 

Ss 7(3), (4) (b), 8(1) and (3) — Number 

of goods that a dealer can purchase for pur- 
poses of S 8(1) — Cannot be restricted by 
authority issuing registration certificate — 
No provision either under Act or Rules au- 
thorising hun to do so — Restriction on 
ground of possible misuse of certificate, can- 
not be justified Madh Pra 53 A (C N 18) 

Ss. 7 (4) (a), 8 (4) Central Sales Tax 

(Registration and Turnover) Rules (1957), 
Rule 5 (1) — Application for amendment of 
legistration certificate — Date of effective- 
ness of amendment — Date of apphcation 
and not when amendment is allowed, should 
be taken — Responsibility for delay m al- 
lowing amendment is on Sales Tax autnon- 
ty Madh Pra 53 B (C N 18) 

S 8 (1)(3) — Restriction as to number of 

goods that a dealer can purchase — Vah- 
dity — See Sales Tax — Central Sales Tax Act 
(1956) S 7 (3) Madh Pra 53 A (C N 18) 

3 8(4) — Amendment of registration 

certificate — Is effechve from the date of 
application for amendment — See Sales Tax 

— Central Sales Tax Act, (1956), S. 7(4)(al 

Madh Pra 53 B (C N 18) 

—CENTRAL SALES TAX (REGISTRATION 
AND TURNO^^R) RULES (1937) 

R 5(1) — Amendment of legistration 

certificate — Date of effectiveness of amend- 
ment — See Sales Tax — Central Sales 
Tax Act, (1956), S 7 (4) (a) 

Madh Pra 53 B (C N 18) 

— U. P. SALES T.4X ACT (15 of 1948) • 
S. 3 — Sale in course of export — Mean- 
ing — See Constitution of India Art 286 
(1) (b) All 205 (C N 42) (FB) 

S 9(1), First Proviso — UP. Sales Tax 

Rules (1948), R 66(2) — Word "entertained” 
in First Prowso to S 9(1), meaning of — 
Appeal against assessment order — Entire 
admitted tax must be deposited within period 
of limitation — Manner of furnishing proof 
of payment is of secondary importance — 

— Obsenntions of the Supreme Court to 
this effect in AIR 1968 SC 488 are not obi- 
ter and are binding — (1963) 14 STC 513 
(All), Overruled — Cml P C (1908), O 21, 
R 90 (as amended by Allahabad High Court) 

— Constitution of India Art 141 

All 200 A (C N 41) (FB) 

S 9(1), First Proviso — Appeal against 

assessment filed within time — Delav in de- 
positing admitted tax — Condonation of de- 
lay — Maintainability of application for — 
See Limitation Act (1963). S 5 

All 200 B (C N 41) (FB) 
S 9(6) — Deposit of admitted tax in ap- 
peal against assessment — S 5. Limitation 
Act 1963, which applies to appeals under 
S 9(1) by virtue of S 9(6) hold not attract- 
ed — See Limitation Act (1963). S. 5 

All 200 B (C N 41) (IB) 


SALES TAX (contd.) 

— U. P. SALES TAX RULES (1948) 

S 66(2) — Appeal against assessment 

order — ^Entire admitted tax must be deposit- 
ed within period of limitation — Proof of 
pavment — See Sales Tax — U. P Sales 
Tax Act (15 of 1948), S. 9 (1) 

AU 200 A (C K 41) (FB) 


SEA CUSTOMS ACT (8 of 1878) 

— — Ss. 167(8) and 178-A — Imports (Con- 
trol) Order No 17/55, (dated 7-12-55) — 
Person found in possession of imported 
watches — Onus to show' that they are 
smuggled lies on the Department — S. 178A 
does not apply Andh Pra 139 (C N 42) 

-S. 178-A — Person found in possession 

of imported w'atches — Onus to show that 
they are smuggled lies on the Department — 
See Sea Customs Act (1878), S 167(8) 

Andh Pra 139 (C N 42) 
SHOPS AND ESTABLISHMENTS 
—BIHAR SHOPS AND ESTABLISHIVIENTS 
(8 of 1954) 

— S 9 — Factory declared an establish- 
ment under Bihar Shops and Establishment 
Act — See Industrial Disputes Act (14 of 
1947). S. 2 (rr) SC 306 B (C N 60) 

S. 21 — Factor>’ declared an establLh- 

ment under Bihar Shops and Establish- 
ment Act — See Industrial Disputes Act (14 
of 1947) S. 2 (rr) SC 206 B (C N 60) 


SPECIFIC RELIEF ACT (1 of 1877) 

— — S. 55 — Suit for removal of obstruction 
to pubhc street and for restraining defendant 
from interfering w'ith plaintiff’s 'right to use 
street for passage of cattle, carts etc. — 
Permanent injunction restraining defendant 
from interfering with plaintiff’s right to use 
street granted but mandatorj' injunction re- 
fused on ground that notiwthstanding obst- 
ruction placed by plaintiff street w'as wide 
enough to afford passage to cattle and carts 
and that plaintiff had not proved special 
damage — Held, right of public to pass and 
jepass extended over every inch of street 
and plaintiff was entitled to mandator^' in- 
junction for removal of obstructions with- 
out proof of special damage- S. A. No 239 
of 1960 D/- 21-8-1963 (AP). Reversed 

Andh Pra 136 (C N 41) 

SPECIFIC RELIEF ACT (47 of 1963) 

S. 6 (2) (a) — Suit for possession under 

— Code of Comunidades (1961), Ss 9. 4, 400, 
371, 349 — Sanction of Administrative Tri- 
bunal under S 9 not obtained — ^Permission 

crly of Administrator obtained Suit 

neither conservative nor executive — Ss 4 
and 400 not attracted — S. 371 piescribing 
procedural formalities, not applicable — For- 
malities mentioned in S. 349 should be fol- 
lowed — BT'ether case is covered bv 
second exception of S 9 — Question is neces- 
sar3' for deciding maintainability of suit — 
Case remanded in revision w'ith direction to 
decide Uiis question — (Goa. Daman and Diu 
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SPECIFIC RELIEF ACT (1963) (contd.) 
(Judicial Commissioner’s Court) Regulation. 
(1963), S. 8(2)(b)(i) — (Cml P. C. (1908), 
S. 115) Goa 37 B (C N 5) 

STAMP ACT (2 of 1899) 

See under Stamp Duty 

STAMP DUTY 

—STAMP ACT (2 of 1899) 

■ S. 24 — Stamp duty — Property sold 

free of encumbrance — Stamp duty payable 
only on sale price Andh Pra 143 (C N 44) 

Sch. 1, Art. 42 — Notaries Act (1952), 

S. 8(l)(e) — Certificate or endorsement by 
Notary Public on affidavits falls within Art 
42 so as to require notarial stamp 

All 195 B (C N 40) 


TENANCY LAWS 

—BOMBAY MERGED TERRITORIES AND 
AREAS (JAGIR ABOLITION) ACT (39 of 
1954) 

S. 14(1) — Compensation under — When 

can be claimed SC 270 A (C N 51) 

S. 14(1) — Right of Bhayyat to enjoy 

Gharkhed lands free from payment of assess- 
ment — Amounts to interest in property 

SC 270 B (C N 51) 

S. 14(1) — Right of Bhayyat of Jagir to 

receive annual cash allowance from jagir — 
Amounts to interest in property 

SC 270 C (C N 51) 

—GOA, DAMAN AND DIU AGRICULTU- 
RAL TENANCY ACT (7 of 1964) i 

^S. 2 (11) (i) — Point raised in suit but 

not press^ by tenant — Cannot be reagitated 
it in revision — See Goa, Daman and Diu 
.(Judicial Commissioner’s Court) Regulation 
(1963), S. 8(2)(b) Goa 42 A (C N 3) 

S. 4 — Suit for eviction against tenant 

' — Contention as regards entertaining of the 
suit raised but not pressed — Tenant held 
could not reagitate the point in revision — 
See Goa, Daman and Diu (Judicial Com- 
missioner’s Court) Regulation (1963), S 8 
(2)(b) Goa 42 A (C N 8) 

S. 8(1) — Revision by tenant — Point as 

to entertainment of suit raised but not press- 
ed in lower court — Cannot be reagitated 
in revision — See Goa, Daman and Diu 
(Judicial Commissioner’s Court) Regulation 
<1963), S. 8(2)(b) Got 42 A (C N 8) 

■ ^S 58 (2) — Revision — Point raised m 

suit given up — Point cannot be reagitated 
in revision — See Goa, Daman and Dm 
(Judicial Commissioner’s Court) Regulation 
(1963), S. 8(2)(b) Goa 42 A (C N 8) 

—KERALA LAND REFORMS ACT (1963) 
(1 of 1964) 

^Ss. 7 and 13 — Rule of lis pendens not 

abrogated — The rule of lis pendens is based 
_ on public policy — The provisions contained 
^ an a statute will not have the effect of abro- 
gating the rule of lis pendens — This rule, 
therefore, cannot be said to be entirely abro- 
gated by the provisions of Sections 7 and 13 
-of Kerala Land Reforms Act which deal with 
-fixity of tenure Ker 121 C (C N 29) 

(April) 1969 Indexes 3. 
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TENANCY LAWS — KERALA LAND RE- 
FORMS ACT (contd.) 

S. 13 — Rule of lis pendens not abro- 
gated by the provisions of the section — See 
Tenancy Laws — Kerala Land Reforms Act 
(1 of 1964) S 7 Ker 121 C (C N 29) 

—ORISSA TENANCY ACT (2 of 1913) 

Ss. 228 and 228-A — Civil P. C (1908), 

O 21, Rr. 89 and 90 — Suit to set aside sale 

— Bar under Rules Orissa 67 C (C N 28) 

S 228-A — Smt to set aside sale — ■ Bar 

under Rules — See Tenancy Laws — Orissa 
Tenancy Act (2 of 1913), S 228 

Orissa 67 C (C N 28) 

— U. P. ZAMINDARI ABOLITION AND 
LAND REFORMS ACT (1950) (1 of 1951) 
Ss 20(b), Explanation I thereto and 232 

— Person recorded as occupant within mean- 

ing of S 20(b) — His eviction from land 
in execution of compromise decree passed 
under S 180 of U. P Act 17 of 1939, there- 
after — He is entitled to regain possession 
under S 232 All 170 A (C N 33) (FB) 

S 20(b) Explanations I, II, III — Com- 
promise decree for eviction of occupant 
under S 180 of U. P. Act 17 of 1939 passed 
on 8-12-1948 — No mention in compromise 
or decree for correction of records — En- 
tries in favour of occupant cannot be deem- 
ed to have been corrected — Explanation I 
excludes operation of Explanations II and III 

All 170 C (C N 33) (FB) 
S. 20 (b)( 1 ) — Entries relating to occu- 
pant inkhasra and khatauni of 1356 F at 
variance — Khatauni entry showing certain 
person as occupant while khasra entry 
.':ho%ving him as sub-tenant — Entry in 
Khatauni is in sufficient compliance with 
S 20 (b)( 1 ) All 170 B (C N 33) (FB) 

S 232 — Eviction of person recorded 

as occupant \vithin meaning of S. 20(b) in 
execution of compromise decree under S 180 
U. P. Tenancy Act — Entitled to regain pos- 
session under the section — See Tenancy 
Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951) S 20(b) Ex- 
planation I thereto All 170 A (C N 33) (FB) 


TORT 

Negligence — Suit for damages — Proof 

— Reqmrements — See Municipalities — 
Bombay District Municipal Act (3 of 1901), 
S 167 Bom 127 A (C N 25) 

Neghgence — Liability for — When 

arises — See Municipalities — Bombay Dis- 
trict Municipal Act (3 of 1901), S 167 

Bom 127 E (C N 25) 
^Negligence — Claim for damages — Miti- 
gation of loss — It is duty of plaintiff to 
mitigate the loss Bom 127 G (C N 25) 

Negligence — Liability for as princi- 
pal for wrongs of his agents — See Muni- 
cipalities — Bombay District Municipal Act 
(3 of 1901), S. 167 Bom 127 H (C N 25) 
TRADE AND MERCHANDISE MARKS 
ACT (43 of 1958) 

Ss 11, 14 — Device of Ganesh as Trade 

Mark — Deity respected by all Hindus m 
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TRADE AND 3IERCHAXDISE :\LARKS 
ACT (contd.) 

There is nothing to shov.- that it is unregis- 
trable (Obiter) Alad 126 B (C N 31) 

S 14 — De\ace of "Ganesh’ as Trade 

Mark — Deitv respected b^* all Hindus — 
There is nothing to show that it is unregis- 
trable (Obiter) — See Trade and Merchan- 
dise Marks Act (1958), S. 11 

ISIad 126 B (C N 31) 

Ss 56 107 — Trade Mark of detdce of 

Lord "Ganesh' and legend "Ganesh Durbar 
Bathi ■ acquiring distinctiveness of appli- 
cant s goods — No abandonment — Unsuc- 
cessful attempts bv others, of piracy — Dis- 
tinctiveness IS not lost — Mark when be- 
comes public! 3 uns — Concealed piracv — 
Effect — Rectification sought — Onus is on 
apphcant to show that disnnctiveness is lost 
Mad 126 A (C N 31) 

S 107 — Trade mark of detice of Lord 

"Ganesh" and legend "Ganesh Durbar 
Bathi’ acquiring distinctiveness of appli- 
cant's goods — No abandonment — ^Unsucces- 
sful attempts b 3 - others of piracy- — Distin- 
ctiveness is not lost — Mark when becomes 
pubhci ]uns — Concealed piratrs* — Effect 
— Rectification sought — Onus is on appli- 
cant to show that distmctiveness is lost — 
That trade mark of Ganesh was publici juris 
and others also had been using it — 7\Tien 
a mark is pubhci juris and how distincti- 
veness can be lost explained — See Trade 
and Merchandise Alarks Act (1958). S 55 

Mad 126 A (C N 31) 

TRADE UNIONS ACT (16 of 1926) 

S 6(g) — Industrial Disputes Act (1947) 

S. 10(2) — Trade Unions Act (1926) Sec- 
tions 6(g), 28(3), 29 and 30(3) — Central 
Trade Union Regulations (1938) Reg 9 — 
Dispute regarding workmen of one factors' 
of Company and Compani* referred to tri- 
bunal — Workmen represented by their re- 
gistered Union whose membership was 
confined to workmen of that particular fac- 
tory — Constitution of Union alleged to have 
been amended and name changed before re- 
ference, changing name of Union and embrac- 
ing workmen of other factories of the Com- 
pany — Amendment not effected accord- 
ing_^ to Dro\'isions of Trade Unions Act — 
Effect of award does not extend to work- 
men of other factories — See Industrial Dis- 
putes Act (1947) S. 10(2) SC30GA(CN60) 

S 28(3) — Industrial Disputes Act 

(1947) S. 10(2) — Trade Unions Act (1926) 
Ss 6(g). 28(3) 29 and 30(3) — Central 
Trade Union Regulations (1938) Reg. 9 — 
Disnute regarding workmen of one factory 
of Compan--.' and Company- referred to tri- 
bunal — Workmen represented bj- their re- 
gistered Union whose membership was con- 
fined to workmen of that particular fac- 
ton.' — Constitution of Union alleged to 
have been amended and n=me changed be- 
fore reference, changing name of Union and 
embracing workmen of other factories of 
the Companv — Amendment not effectc-d 
according to provisions of Trade Unions Act 
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TRADE UTNIONS ACT (canid.) 

— Effect of award does not extend to 
workmen of other factories — See Indus- 
trial Disputes Act (1947) S. 10(2) 

SC 306 A (C N 60) 

S 28-K (as amended bj- Act 45 of 

1947) — Special leave with pai* to work- 
men who are Union's representative to at- 
tend meeting of executive body of Lhiion 
and federation of 1. N. T. U. C — Demand 
held not justmed — See Ind'ustrial Dis- 
putes Act (14 of 1947), Sch. 3. Item 4 

SC 306 C (C N 60> 

S 29 — Industrial Disputes Act (1947), 

S 10(2) — Trade Unions Act (1926) 
Ss. 6(g), 28(3). 29 and 30(3) — Central Trade 
Union Regulations (1938) Reg 9 — Dispute 
regarding workmen of one factory^ of Com- 
pan\- and Compant- referred to tribunal — 
Workmen represented by their register- 
ed Union whose membership was confined 
to workmen of that particular factory — 
Constitution of Union alleged to have been 
amended and name changed, before refer- 
ence. (hanging name of Union and embrac- 
ing workmen of other factories of the Coin- 
pam- — Amendment not effected accord- 
ing to provisions of trade Unions Act — 
Effect of award does not extend to work- 
men of other factories — See Industrial 
Disputes Act (1947) S 10(2) 

SC 306 A (C N 60) 

S. 30(3) — Industrial Disputes Act (1947) 

S. 10(2) — Trade Unions Act (1926) Ss. 6Cg), 
28(3), 29 and 30(3) — Central Trade Union 
Regulations (1938) Reg. 9 — Dispute re- ' 
garding workmen of one factory of Com- 
pany* and Company referred to tribunal — 
Workmen represented by their register- 
ed Union whose membership was confined 
to workmen of that particular factory — 
Constitution of Union alleged to have been 
amended and name changed, before refer- 
ence, changing name of Union and embrac- 
ing workmen of other factories of the 
Comuan>' — Amendment not effected ac- 
cording to provisions of Trade Unions Act 

— Effect of award does not extend to work- 
men of other factories — See Industrial 
Disputes Act (1947), S 10(2) 

SC 306 A (C N 60)- 

TK.ANSFER OF PROPERTY ACT (4 of 
1882) 

Pre _ Ss 1 and 114A — Act operates 

prospectively — Contract of lease execut- 
ed imder relevant pror-isions of Portuguese 
law in 1961 — Act coming into force in 
Goa in No^'ember 1965 — Parties acquir- 
ing certain vested rights and incurring cer- 
tain liabilities under contracts of lease 
executed before T, p. Ac: came into force 

— In absence of any pror-ision gix'ing re- 
trosnective effect, such contracts held 
would not be affected — S'uit filed 'ey" 
landlord for eyiction of tenant under 
above lease without compl\mg with Sec- 
tion 114A — Suit held not liable to be dis- 
missed — S, 114A applies only to leases ex- 
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[T. P. ACT (contd.) 

ecuted under tJie Act — (Civil P. C. (1908), 
Pre Interpretation of Statutes — Pros- 

pective and retrospective operation) 

Goa 42 B (C N 2) 

S. 1 — Act operates prospectively — 

See Transfer of Property Act (1882), Pre 

Goa 42 B (C N 8) 

S. 3 — Definition of good faith in 

General Clauses Act 1897 — Applicability to 
— See General Clauses Act (1897), S 3(22) 

Bom 127 C (C N 25) 
S 6(e) — Bank holding power of attor- 
ney to collect bills due to executant to- 
wards Bank advances — See Transfer of 
Property Act (4 of 1882), S 130 

SC 313 (C N 61) 
S 8 — Deed — Construction of docu- 
ment purporting to extmguish right, title 
or interest in property — Should be read 
as a whole — Intention of parties to be 
taken into account 

Andh Pra 131 B (C N 39) 
S. 52 — Buie of lis pendens — Provi- 
sions contained in any statute will not have 
the effect of abrogating the rule — See 
Tenancj' Laws — Kerala Land Reforms 
•Act (1 of 1964), S 7 Ker 121 C (C N 29) 

S 53-A — - Scope — Transferee obtain- 
ing possession of propertv^ in pursuance of 
agreement executed by two vendors — Sale 
deed executed by one vendor alone in res- 
pect of his share only — Transferee con- 
veying his absolute interest to assignee — 

»; Assignee obtaining possession of entire pro- 
^'perty — Plea of part performance not 
open to assignee against another vendor 
Andh Pra 129 (C N 38) 

S. 58(f) — Memo accompanying deposit 

of titie deeds — Registration of — See Re- 
gistration Act (1908), S. 17(l)(b) 

Delhi 120 C (C N 18) 

S 58(f) — ■ Mortgage by deposit of title 

deeds Delhi 120 A (C N 18) 

S 58(f) — Mortgage by deposit of title 

deeds — Deposit can be both actual and 
constructive Delhi 120 B (C N 18) 

S 59 — Memo accompanying deposit of 

title-deeds — ^Registration of — See Registra- 
tion Act (1908), S. 17(l)(b) 

Delhi 120 C (C N 18) 

S. 106 — Eviction of tenant under Rent 

Act — Prior notice determining contractual 
tenancv essential — See Houses and Rents 
— East Punjab Urban Rent Restrictions 
Act (3 of 1949), S 13 

Puni no (C N 21) (FB) 
S 109 — E^dction of tenant under pro- 
visions of Rent Act — Prior notice under 
S 106 terminating contractual tenancy — 
Necessity — See Houses and Rents — East 
Punjab Urban Rent Restriction Act (3 of 
1949), S 13 Punj 110 (C N 21) (FB) 

S 111 — Defence of want of semce of 

notice under — Has not been impliedly 
repealed or abrogated by the Rent Restric- 
tion Act — See Houses and Rents — East 
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T. P. ACT (contd.) 

Punjab Urban Rent Restriction Act (3 of 
1949), S. 13 Puni 110 (C N 21) (FB) 

S 114A — Act operates prospectively 

— Section applies only to leases under the 
Act — See Transfer of Property Act (1882\ 
Pre Goa 42 B (C N 3) 

Ss 130, 6 (e) — Bank holdmg power of 

attorney to collect bills due to executant 
towards Bank advances — Order for pay- 
ment to bank endorsed on bill sent for 
collection — Held, it was an equitable as- 
signment of specific fund and not a pay 
order and could not be attached under S 60 
CPC— Civil P C (1908), S. 60. AIR 
1963 Madh Pra 132, Reversed 

SC 313 (C N 61) 

U. P. MUNICrPALITIES ACT (2 of 1916) 
See under Mumcipabties 

U. P. SALES TAX ACT (15 of 1948) 

See under Sales Tax. 

U. P. SALES TAX RULES (1948) 

See under Sales Tax 

U. P. ZAMINDARI .ABOLITION AND LAND 
REFORMS ACT (I of 1951) 

See under Tenancy Laws 
MTiST BENGAL BOARD OF SECONDARY 
EDUCATION ACT (37 of 1963) 

See under Educabon. 

WEST BENGAL BOARD OF SECOND.ARY 
EDUCATION (APPOINTMENT OF SECRE- 
TARY) RULES (1963) 

See under Educabon. 

MTEST BENGAL REHABrEirATION OF 
DISPLACED PERSONS AND E\TCTION 
OF PERSONS IN UNAUTHORISED 
OCCUPATION OF LAND ACT (16 of 
1951) 

S. 2 (2) — Competent authoritj'' under 

the Act — Not a Court witlim S 195 (2), 
Cnminal PC. — See Cnniinal P. C (1898), 
S 195 (2) Cal 161 A (C N 29) 

WORDS AND PHRASES 

^“Case” — See Civil P. C. (1908), S. 115 

Goa 37 A (C N 5) 

“Entertauied” — See Sales Tax — U. P. 

Sales Tax Act (15 of 1948), S. 9 (1) 

All 200 A (C N 41) (FB) 

“Evicb'on” — See Tenancy Laws — U. P. 

Zamindari Abolibon and Land Reforms Act (1 
of 1951), S. 20 (b), Explanation I thereto 

Ml 170 A (C N 33) (FB) 
“Expenditure”, “in connecHon uuth elec- 
tion” and “incurred or authonsed” - — See Re- 
presentation of the People Act (1951), S. 123 
(6) „ SC 288 (C N 55) 

-“For all purposes” — Non-resident firm — 

Liabihty of agent appointed under S. 43 — 
Extent of — “For all purposes” — Meaning 
of — Not h'able to pay advance tax under 
S IS-A — See Income-tax Act (1922), S 43 

SC 319 (C N 63) 

. ^"Good faith” — See Municipalities 

Bombay Distnct Municipal Act (3 of 1901), 
S. 167 Bom 127 B (C N 2o) 

^“Misconduct” — Meaning of -y* 

dustrid Disputes Act (1947), S 

Mad 121 C (G N 29) 



SUBJECTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC. IN A. I. R. 1969 APRIL 


DISS.=:Dissented from in ; Not F.=Not Followed in ; OVER.=Overruled in ; REVERS.=Reversed in. 


CI\TL PROCEDURE CODE (5 of 1908) 

■ S 11 — AIR 1914 AU 173 — DISAP- 

PR0\T:D. AIR 1969 SC 316 A (C N 62). 

S 47 — AIR 1914 AU 173 — DISAP- 

PR0\T:D AIR 1969 SC 316 A (C N 62). 

Ss 100-101 — 1968 BLJR 374 — HELD 

NO LONGER GOOD LAW in view of 
AIR 1963 SC 302 as interpreted AIR 
1969 Pat 128 (C N 35) 

S 115 — 1960 Ker LT 1248 — O^T:R. 

AIR 1969 Ker 103 (C N 24) 

O 1, R 10 — AIR 1914 All 173 — DIS- 

APPRONTID. AIR 1969 SC 316 A (C N 
62). 

O 21, R 35 — AIR 1964 All 173 — 

DISAPPR0\T:D. air I969 sc 316 A 
(G N 62). 

O 22, R 3 — AIR 1914 All 173 — DIS- 
APPROVED. AIR 1969 SC 316 A (C N 
62). 

O 23, R 1 (2) (a), (b) — AIR 1951 All 

845 (FB) — DISS. AIR 1969 Mys 141 
(C N 27) 

O 23, R 1 (2) (a), (b) — AIR 1940 Bom 

121 (FB) — DISS. AIR 1969 Mys 141 
(C N 27) 

CONTRACT ACT (9 of 1872) 

S 128 — (’62) A F O D. No 300 of 1959, 

D/-3-12-1962 (Pat) — REISERS. AIR 
1969 SC 297 (C N 57). 

S. 140 — (’62) A F.O D. No 300 of 1959, 

D/-3-12-1962 (Pat )— REITIRS. AIR 1969 
SC 297 (C N 57). 


CRIMINAL PROCEDURE CODE (5 of 1898) 

S. 4 (1), (4) — AIR 1967 All 468 — 

HELD NO LONGER GOOD LAW 

in view of AIR 1964 SC 1541 as inter- 
preted AIR 1969 Ker 97 (C N 22). 

S 4 (1) (h) — 1968 Ker LT 57 — 

HELD NO LONGER GOOD LAW 

in view of AIR 1964 SC 1541 as inter- 
preted AIR 1969 Ker 97 (C N 22). 

S 156 (3) — AIR 1967 All 468 — 

HELD NO LONGER GOOD LAW 

in view of AIR 1964 SC 1541 as inter- 
preted AIR 1969 Ker 97 (C N 22) 


-S. 156 (3) — 1968 Ker LT 57 — 

HELD NO LONGER GOOD LAW 
in view of AIR 1964 SC 1541 as inter- 
preted AIR 1969 Ker 97 (C N 22). 

-S 190 — AIR 1952 Ml 873 — ’ 

AIR 1969 Ker 111 E (C N 27). 


DISS. 


-S 190 — AIR 1967 All 46S — 
HELD NO LONGER GOOD LAW 
in xiew of AIR 1964 SC 1541 as inter- 
preted AIR 1969 Ker 97 (C N 22) 

-S 190 — AIR 1959 Bom 437 — DISS. 
AIR 1969 Ker 111 E (C N 27). 

-S. 190 — 1968 Ker LT 57 — 

HELD NO LONGER GOOD LAW 
in -view of AIR 1964 SC 1541 as inter- 
preted AIR 1969 Ker 97 (C N 22). 

-S 190 — MR 1967 Pat 416 — DISS. 
AIR 1969 Ker 111 E (C N 27) 

-S 435— .MR 1956 Andli Pra 97— DISS. 
AIR 1969 Ker 126 (C N 31) (FB). 


CREVHNAL P. C. (contd.) 

S 435 — AIR 1967 Ker 280 — 0\TR- 

AIR 1969 Ker 126 (C N 31). 

S 436 — AIR 1941 Oudh 409 — DISS. 

AIR 1969 Cal 161 C (C N 29). 

S 437 — AIR 1941 Oudh 409 — DISS. 

AIR 1969 Cal 161 C (C N 29) 

S 438 — AIR 1956 Andh Pra 97— DISS. 

AIR 1969 Ker 126 (C N 31) (FB). 

S. 438 — AIR 1967 Ker 280 — OVER. 

AIR 1969 Ker 126 (C N 31) (FB). 

S 439 — AIR 1956 Andh Pra 97— DISS. 

AIR 1969 Ker 126 (C N 31) (FB). 

S 439 — AIR 1967 Ker 280 — OVER. 

AIR 1969 Ker 126 (C N 31) (FB). 

S 488 — AIR 1949 Cal 584 — DISS. 

AIR 1969 Ker 108 (C N 25). 

S 489 — AIR 1949 Cal 584 — DISS. 

AIR 1969 Ker 108 (C N 25). 

EDUCATION 

— UTEST BENGAL BOARD OF SECONDARY 
EDUCA'nON ACT (37 of 1963) 

S 45 (1) — (1967) 71 Cal WTs' 415— 

REWERS. AIR 1969 Cal 176 B (C N 
33). 

S. 46 — 71 Cal WN 415 — REITERS. 

AIR 1969 Cal 176 B (C N S3). 


EVIDENCE ACT (1 of 1872) I 

S. 35 — (1896) ILR IS All 478 — NC 0 

FOLL. AIR 1969 AU 162 B (C N 31). V* 


HINDU LAW 

^Debts — AIR 1935 Lab 1 — DISS. AIR 

1969 AU 155 (C N 28). 

Guardianship — ILR 39 Cal 232 — 

HELD NO LONGER GOOD L.AW. 
AIR 1969 Bom 140 A (C N 26). 


HOUSES AND RENTS 
_ea.st punj.ab urban rent RESTRIC- 
HON ACT (3 of 1949) 

-S. 13 — AIR 1952 Punj 422 — OIER. 

AIR 1960 Punj 110 (C N 21) (FB). 


INCOME-TAX ACT (11 of 1922) 

S. 2 (11) (as it stood before its amendment 

by Fmance Act of 1955) — (1963) 49 
ITR 369 (Bom) — PARTLY REITERS. 
AIR 1969 SC 292 (C N 56). 

-S. 23 (5) (a) (prior to its amendment by 

Finance Act IS of 1956) — (1966) 59 
ITR 315 (.Indh Pra) — REIERS. AIR 
1969 SC 2S5 (C N 54). 

^S 23-A (1) (as it stood before its amend- 
ment by Finance Act of 1955) — U963) 
49 ITR 369 (Bom)— PARTLY REVERS. 
AIR 1969 SC 293 (C N 56). 

S 37 (1), (2) — AIR 1964 /Vssam 1 (FB) , 

— DISS. AIR 1969 Mvs US C (C hiy 
26). ' - 

^S. 44 (prior to its amendment by Act 11 

of 1958)— (1966) 59 ITR 315 (.Indh Pra) 
— REI-ERS. AIR 1969 SC 285 (C N 
34). 
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SuBJEcrwiSE List of Oases Oveeedled Etc. in A. I. E. 1969 Apeil 


INDUSTRIAL DISPUTES ACT (14 of 1947) 

S. 2(i) — (’65) I.T. No. 347 of 1964, 

dated 30-6-1965 (Mah ) — REVERS. AIR 
1969 SC 276 (C N 53). 

S. 2 (j) — AIR 1963 Cal 310 — NOT F. 

AIR 1969 Mad 134 (C N 32). 

S. 10 (2) — (’64) Ref. No. 32 of 1963, 

dated 28-9-1964 (I.T, Bihar) -- REVERS. 
AIR 1969 SC 306 C (C N 60). 

Sch. 3, Item 4— (’64) Ref. No. 32 of 1963, 

dated 28-9-1964 (I.T., Bihar)— RE\T;RS. 
AIR 1969 SC 306 C (C N 60). 

LAND ACQUISITION ACT (1 of 1894) 

S. 17 (4) — (’61) W.P. Nos. 505, etc, of 

1961 (Mad.) — DISS — HELD IMPLI- 
EDLY OVERRULED by AIR 1967 SC 
1081 as interpreted. AIR 1969 Mad 

104 B (C N 24). 

S 17 (4) — (’62) W.P. No. 795 of 

1961 (Mad) — DISS — HELD IMPLI- 
EDLY OVERRULED by AIR 1967 SC 
1081 as interpreted. AIR 1969 Mad 

104 B (C N 24). 

S. 17 (4) — (’64) W.P. No 1555 of 

1964 (Mad.) — DISS — HELD IMPLI- 
EDLY OVERRULED by AIR 1967 SC 
1081 as interpreted. AIR 1969 Mad 

104 B (C N 24). 

S. 17 (4) — AIR 1965 Mad 324— DISS. 

—HELD IMPLIEDLY OVERRULED by 
AIR 1967 SC 1081 as interpreted AIR 
1969 Mad 104 B (C N 24). 

S. 18 — AIR 1929 All 769 — DISS. 

AIR 1969 Pat 131 (C N 36) 

S 18— AIR 1963 All 556 (FB)— DISS. 

AIR 1969 Pat 131 (C N 36). 

S. 18 — AIR 1958 Punj 490 — DISS. 

AIR 1969 Pat 131 (C N 36). 


MOTOR VEHICLES ACT (4 of 1939) 

S. 46 — (’67) Spl. Civil Appln. Nos. 575 

to 596, 634, 540 and 570 to 572 of 1967, 
D/-20-10-1967 (Bom.) — REVERS. AIR 
1969 SC 329 A (C N 65). 

S. 48 — (’67) Spl. Civil Appln. Nos. 575 to 

596, 634, 540 and 570 to 572 of 1967, 
D/-20-10-1967 (Bom) — REVERS. AIR 
1969 SC 329 A D (C N 65). 

S. 57 — (’67) Spl. Appln Nos. 575 to 

596, 634, 540 and 570 to 572 of 1967, 
D/-20-10-1967 (Bom.) — REVERS. AIR 
1969 SC 329 F (C N 65). 

S. 58 (1) (a) — (’67) Spl Appln. No. 575 

to 596, 634, 540 and 570 to 572 of 1967, 
D/-20-10-1967 (Bom) — REVERS. AIR 
1969 SC 329 A (C N 65). 

PRO\TNCIAL SMALL CAUSE COURTS 
ACT (9 of 1887) 

• Ss. 16, 23 — (’67) C. R. No 208 of 

1966, D/-10-4-1967 (M P ) — OVER. 

AIR 1969 Madh Pra 56 A (C N 19) 

Ss. 16, 23 — (’67) C. R No 377 of 1966, 

D/-29-3-1967 (M P.) — OVER. AIR 
1967 Madh Pra 56 A (C N 19). 

SALES TAX 

— U.P. SALES TAX ACT (15 of 1948) 

S 9 (1), First Proviso — (1963) 14 STC 

518 (All) — OVER. AIR 1969 All 200 
A (C N 41) (FB). 


SPECIFIC RELIEF ACT (1 of 1877) 

S 55 — (’63) S.A No 239 of 1960, D/- 

21-8-1963 (Andb Pra) — REVERS. AIR 
1969 Andb Pra 136 (C N 41). 
TRANSFER OF PROPERTY ACT (4 of 1882) 

S. 6 (e) — AIR 1963 Madh Pra 132 — 

REVERS. AIR 1969 SC 313 (C N 61). 

S. 130 — AIR 1963 Madh Pra 132 — 

REVERS. AIR 1969 SC 313 (C N 61). 


COURTWISE LIST OF CASES OVERRULED, REVERSED AND DISSENTED 

FROM, ETC. IN A. I. R. 1969 APRIL 

DISS. = Dissented from in; NOT F.= Not followed In; OVEIl.=Overruled In; REVERS.™ Reversed in. 


ALLAHAB.AD 

(1896) ILR 18 All 478 = 1898 All ^VN 158, 
Cunjra Kner v. Ablakh Pande — NOTF. 
AIR 1969 All 162 B (C N 31). 

ri4) AIR 1914 All 173 = ILR 36 All 446, 
Mata Prasad v. Ramcharan Sahu — DIS- 
APPROVED. AIR 1969 SC 316 A (C N 
62). 

C29) -MR 1929 All 769 = ILR 52 All 96, 
Secy, of State v. Bhagwan Prasad — ^DISS. 
AIR 1969 Pat 131 (C N 36). 

(’41) AIR 1941 Oudh 409 = 42 Cri LJ 536, 
Nasimullah v. Emperor — DISS. AIR 
1969 Cal 161 C (C N 29). 

^ Col) AIR 1951 -Ml 345 = 1951 All LJ 607 
(FB), Abdul Ghapoor v. Abdul Rahman — 
DISS. -MR 1969 Mys 141 (C N 27). 

C52) -MR 1952 -Ml 873 = 1952 Cri LJ 1556, 
Jaddu V. State — DISS. AIR 1969 Ker 
HIE (C N 27). 


ALL.AHABAD (contd.) 

(’63) AIR 1963 All 556 = ILR (1963) 1 All 
983 (FB), State of U. P. through the Col- 
lector of Nainital v. Abdul Karim — DISS. 
AIR 1969 Pat 131 (C N 36). 

(’63) 14 STC 518 (-Ml), Swastika Tannery' of 
Jajmau v. Commr. of Sales Tax, U. P — 
OATER. AIR 1969 All 200 A (C N 41) 
(FB). 

(’67) AIR 1967 All 468 = 1967 Cri LJ 12oo, 
Badn Prasad v. Kripa Shanker — 
HELD NO LONGER GOOD L.AW 
in view of AIR 1964 SC 1541 as inter- 
preted. AIR 19ra Ker 97 (C N 22). 

ANDHRA PR.ADESH 

(’56) AIR 1956 Andb Pra 97 = 1956 Cri LJ 
571 (2), Veera Ramaywa v. Udayagiri Ven- 
kita Seshavatharam — DISS. -MR 1969 
Ker 126 (C N 31) (FB). 
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CouETWiSE List of Cases OveebtjLed Etc. ik A. 1. B. 1969 Apeil 


ANDHBA PRADESH (contd) 

('63) S ^ No 239 of 1960, D/-21-S-1963 

(Andh Pra) — RE\^RS. AIR 1969 Andh 
Fra 136 {C N 41; 

(66) 59 ITR 315 (Andh Pra), Kalva Sur\-a- 
naravana v Income-tax Officer — RE^'ERS. 
AIR' 1969 SC 2S5 (C N 54). 

ASSAM 

(64) AIR 1964 Assam 1 = (1964) 32 ITR 

637 (FB), S Dongarmal Agency (P.) Ltd. 
V K. E Johnson — DISS. .AIR 1969 
Mys 118 C (C N 26). 

BOMB.AY 

(’40) AIR 1940 Bom 121 = 42 Bom LR 143 
(FB), Ramrao Bhagwantrao v. Babu -Ap- 
panna — DISS. .AIR 1969 M\s 141 
(C N 27) 

(’59) .AIR 1959 Bom 437 = 1959 Cn LJ 
1153, State v Shanker — DISS. -AIR 
1969 Ker 111 E (C N 27). 

(’63) 49 ITR 369 (Bom), Shree Goverdhan 
Ltd V Commr of Income-tax — P.ARTLY 
REl-ERS. -AIR 1969 SC 292 (C N 36). 

(’65) IT No 347 of 1964, D/-30-6-1965 

(Mah) — RE'STIRS. AIR 1969 SC 276 
(C N 53). 

(’67) Spl Civil .Appln Nos 373 to 596, 634, 
540 and 370 to 572 of 1967 D/-20-10- 
1967 (Bom)— RE^'ERS. AIR 1969 SC 
329 A, B, D, F (C N 65). 

C-ALCUTTA 

(12) ILR 39 Cal 232 = 39 Ind App 16 (PC), 
Mir Sanvar]an v. Fakhruddin Mohomed — 
HELD NO LONGER GOOD L.A\V. 
AIR 1969 Bom 140 A (C N 26) 

C49) AIR 1949 Cal 584 = 50 Cn LJ 1006, 
J. H. Amroon v. Miss R Sassoon — DISS. 
AIR 1969 Ker 108 (C N 25). 

(’63)_AIR 1963 Cal 310 = (1963) 1 Lab LJ 
567, Rabindranath Sen v First Industnal 
Tribunal, West Bengal — NOT F. AIR 
1969 Mad 134 (C N 32) 

(1967) 71 Cal MIC 415, B. N Banerjee v. 
State of West Bengal — REMiRS. AIR 
1969 Cal 175 B (C N 33). 

KERALA 

(’60) 1960 Ker LT 1248 = 1960 Ker LJ 1254, 
Kurien v Chacko — OlTiR. .AIR 1969 
Ker 103 (C N 24) (FB). 

(’67) AIR 1967 Ker 280 = 1967 Ker LT 31 = 
1967 Cn LJ 1640, Deraki \. Kitta — 
OVER .AIR 1969 Ker 126 (C N 31) 
(FB). 

(’6S) 1968 Ker LT 57 = 1968 Mad LJ (Cn) 70, 
State of Kerala v. Wilfred — HELD NO 
LONGER GOOD L.AW in \-ien of .AIR 
1961 SC 1541 as interpreted. -AIR 1969 
Ker 97 (C N 22). 


^LADHYA PR-ADESH 

(’63) -AIR 1963 .Madli Pra 132 = 1962 .MPC 
2S7 = 1962 -MPLJ 685 = 1962 Jab LJ 
957, Takhatmal v. Bharat Nidhi Ltd. — 
RE^■ERS. AIR 1969 SC 313 (C N 61). 

(’67) C.R. No 208 of 1966, D/-10-4-1967 
(M.P.), Govardhan v. Nathu — OITER. 
-AIR 1969 -Madh Pra 36 -A (C N 19) 

(’67) Cr. No 377' of 1966, D/-29-3-1967 
(M.P.). Manakchand v. Rajmal — OIHR. 
AIR 1969 -Madh Pra 56 A (C N 19). 

ALADRAS 

(’61) W.P. Nos. 505, etc, of 1961 (Mad) :r- 
DISS — HELD LMPLIEDLY OIHR- 
RULED b\ AIR 1967 SC 1081 as inter- 
preted -AIR 1969 Mad 104 B (C N 24). 

(’62) WP No. 795 of 1962 (Mad) — DISS. 
— Held IMPLIEDLY 0\'ERRULED BY 
bv AIR 1967 SC lOSl as interpreted- 
-AIR 1969 Mad 104 B (C N 24). 

(’64) WP. No. 1553 of 1964 (Mad) — DISS. 
—HELD IMPLIEDLY Ol'ERRIRED BY 
AIR 1967 SC lOSl as interpreted. -AIR 
1969 Mad 104 B (C N 24). 

C65) AIR 1965 Mad 328 = ILR (1965) 2 Mad 
416, Periathambi Mudaliar v Spl Tahsil- 
dar, (L .A ) Planning Scheme. Coimbatore 
—DISS. — HELD LMPLIEDLY OATiR- 
RULED bv -AIR 1967 SC 1081 as inter- 
preted. AIR 1969 Mad 104 B (C N 24). 

P.A’TNA 

(’62) A F O.D No. 300 of 1959, D/-2-12-1962 
(Pat ) — REAHRS. -AIR 1969 SC 297 
(C N 57). 

(’64) Bef No 32 of 196-3, D/-2S-9-1964 (I.T., 
Bihar) — READERS. -AIR 1969 SC 306 
A C (C N 60). 

(67) AIR 1967 Pat 416 = 1967 Cri LJ 1677, 
Pancham Sinch v. State — DISS. .AIR 
1969 Ker 111 E (C N 27) 

(’68) 1968 BLJR 374 = 1968 BLJR 359, 
Sheikh Basliiruddin v. Dhani Mohammad 
— HELD NO LONGER GOOD L.AAV 
in \ie\v of AIR 1963 SC 302 as inter- 
preted in -AIR 1969 Pat 128 (C N 35). 

PUNJ.AB 

C35) air 1935 Lah 1 = 157 Ind Cas 739, 
Jai Kisen v. Ram Chand — DISS. iAIR 
1969 .All 155 (C N 28). 

(53) .AIR 1952 Pnnj 422 = 55 Punj LR 358, 
Bawa Smell v. Kiindan Lai — OATsR. 
.AIR 1969 Punj 110 (C -N 21) (FB). 

(’58) AIR 1958 Punj 490 = ILR (1958) Punj 
854, 'Han Krishna Khosla v. State or 
Pepsu — DISS. AIR 1969 Pat 131 (C 
N 56). 



COMPAKATIVE TABLE 
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AIR 1959 Supreme Court 


AIB 

Other Journals 

■258 

(1968) 2 SC WE 109 
1968 Pat L J E 

(B 0) 102A 

262 

• •• 

-267 


270 

(1968) 2 SCWB552 

273 

■ M 

276 

(1968) 2 8 0 WB 621 
18 Fao L B 10 

285 

71 I T B 422 

288 

•«« 

292 

€9 I T B 675 
(1968) 2 I T J 401 
(1968) 2 S 0 J 469 
(1968) 2 8 C E 731 
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(1968) 2 S C WB381 
1968 Pat L J E 

(8 C) 92A 

39 Com Cas 133 

299 


302 


306 

1968'PatL JE 

(8 0) 109A 

313 

(1968) 2 SC WB 357 
39 Com Cas 114 

316 


319 

««• 

323 


329 

... 

A 

I R 1969 AUahabad 

AIB 

Other Journals 

155 


159 

1968 All L J 175 

161 

•«« 

162 


165 


170FB 1968 All W E 

(EC) 65 

1968 All L J 308 

177 

1969 All L J 72 

183 

1968 All W E 

(H 0) 269 
1968 All Cri B 164 
1E68 All L J 779 

164 

1968 AllWB 

(H 0) 204 
1968 All Cri E 134 
1968 AILL J476 

188 


189 

• •• 

191 

195 

1968 All W E 

(H 0) 461 
1968 All Cri E 299 
1968 All L J 697 


-2O0FB22 BT C 94 

19G8 All L J 547 
■205FB 1968 All'L J 497 

AIR 1969 Andhra Pradesh 
AIB Other Journals 
118 <1969)1 AndhWB 85 

3124 


A. I. R. 1969 April = Other Journals 


AIR 1969 Andhra Pradesh 


AIR 

Other Journals 

127 


128 

... 

129 


131 


134 


136 


139 


140 

37 Oom Cas 686 

- 

66 I T B 331 
(1967) 2 Com LJ 249 

143 

*•« 

A 

I R 1969 Bombay 

AIB 

Other Journals 

117 

70 Bom L B 546 

1968 Mah L J 748 

119 

70 Bom L E 481 

127 

TO Bom L B 554 

1968 Mah L J 916 

140 

70 Bom L E 456 

1968 Mah L J 665 

A 

I R 1969 Calcutta 

AIB 

Other Journals 

161 

• .« 

164 


167 

• «« 

171 


ITS 

73 Cal W N 162 

180 


198 

72 Cal W N 328 

AIR 1969 Delhi 

AIR 

Other Journals 

112 , 

... 

120 

... 

126 

AIR 1959 Goa 

AIB 

Other Journals 

37 


39 


40 


42 


44 


45 


47 

• •• 

48 


A 

I R 1969 Gujarat 

AIB 

Other Journals 

ICO 

•«« 

no 

9 Gnj L E 729 

122 


124 

9 Gnj L B 409 


AIR 1969 Kerala 
AIB Other Journals 
97 1968 Ker L T 647 

1968 Ker L J B72 
1968 Ker L B 454 
1968 Mad L J 

(Cri) 599 


AIR 1959 Kerala 
AIB Other Journals 
99FB1968 Ker L T 589 
1968 Ker L J 652 
1963 Ker Ii B 384 
ILB(196S)2 Ker 272 


103FBILB (1968) 2 Ker 125 


108 

1968 Ker L T 583 
1968 Ker L J 579 
1968 Ker L E 363 
1968 Ker L T 761 

1968 Ker L J 819 
1968 Ker L R 560 
ILB (1968) 2 Ker 681 
109FB 1968 Ker L T 628 

111 

1963 Ker LB 393 
ILB (1968) 2 Ker 285 
1968 Ker LJ 335 

120 

1969 Mad L J 

(Cri) 90 

1968 Ker L T 511 

121 

1968 Mad L J 

(Ori) 485 
1963 Ker L J 643 

124 

... 


126FB1968 Ker L T 495 
1968 Mad L J 

(Cri) 425 

ILB (1963) 2 Ker 138 
1968 Ker L B 299 
1968 Ker L J 601 


AIR 1969 Madhya Pradesh 


air 

Other Joninals 

50 

1969 

MPLJ 48 

53 

1968 

M P W R 857 


1968 

M P L J 895 


1969 

Jab L J 20 

56 

1863 

Jab L J 566 


1968 

M P L J 693 

60 

1968 

M P L J 757 


1968 

Jab L J 1054 

62 

1968 

M P WB 808 


1968 

Jab L J 1064 


1959 

M P L J 38 


18 Fac L R 30 

A 

I R 1569 Madras 


AIB Other Journals 
104 (1963) 2 Mad L J 174 

108 81 Mad h Vr 342 

IIiB (1968) 3 Mad 
638 

112 81 Mad L W 334 

116 (1967) 2 Mad Ii J 433 

80 Mad Ii W 507 

118 (1968) 2 Mad LJ 140 

(1969) 1 Lab LJ 93 
121 34PJE180 

(1968)2 Mad LJ 221 
17 Fac L B 251 

81 Mad L W 402 
(1968)2 Lab L J 801 

124 81 Mad L W 460 

128 


AIR 1969 Madras 
AIB Other Journals 
134 38 Com Cas 256 

(1968) 1 Com L J 152 
33 F J B 301 
68 I T E 279 
(1968) 1 Mad L J 361 
(19 68) 1 Lab LJ 682 
ILB (1968) 3 Mad 
655 

143 71 I T E 26 

145 81 Mad L W 374 


AIR 1969 Mysore 


AIB 

Other Journals 

114 

1967 Mad L J 

(Cri) 421 

12 Law Eep 298 
(1967) 2 Mys L J 470 

118 

66 I T E 212 

9 Law Bep 262 

141 

(1968) 2 Mys L J 355 
16 Law Bep 516 

AIR 1969 Orissa 

AIR 

Other Journals 

67 

35 Cut L T 98 

70 


73 

34 Cut L T 766 

75 

34 Cut L T 1250 

77 

35 Cut L T 46 

80 

... 

89 

34 Cut L T 1201 

91 

AIR 1969 Patna 

AIB 

Other Journals 

114 

• •• 

118 

... 

124 

1969 B L J E 8 

128 


131 


140 

1968 Pat L J B 589 

AIR 1969 Punjab 

AIR 

Other Journals 

96 

1968 Cnr L J 376 

70 Pnnj L B 462 

ILB (1968) 2 Punj 

351 

101 


104 


110FB1968 CnrL J 947 

70 Pnnj L E 1011 

ILB (1969) 1 Pnnj 

132 

AIR 19d 9 Rajasthan 

AIB 

Other Journals 


109 

112 

115 

119 

121 

123FB 
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ALL IKDU BEPOETEB, 1969 APBIL 


Company Actions in the Modern Set-Up 

By S. C. SEN, Barrister-at~Law. 

The Law relating to company actions was based on two leading cases [Foss v. Harbottle (184^ 
and Burland v. Earle (1902)]. The learned author in a thorough, clear and daring analysis lays bare the 
inadequacy of the ancient approach to the modern set-up. Also contains an article on the metamorphosis^ 
of the Cioiporation from private capitalism to collective socialism (non-Marxist variety). 

A must for legal practitioners and the big business executives. 

Edition 1969 Bs. 10.0(1 


B. B. MITRA’S 

Indian Succession Act 

Btvised by Mr. S. E. PALIT, Advccute, Calcutta High Court- 

The fullness, accuracy and precision in its statement of the law, which distinguished the booh 
as the standard work for about half a century, has been maintained and improved while incorporating 
all the important Indian and English decisions and legislative amendments on the subject since its last 
edition in 1982, ss hich went out of print soon after its publication. Larger types have been used. The 
Hindu Succession Act, Model Forms, etc. retained. A most popular work thoroughly revised and 
brought upto-date. 

Blh Edition 1968 Rs. 26.00 


General Principles of Insurance Law 

By A. K. BHATTACHARJEE 

This introductotv volume covers the theoretical aspects of the subject and is meant to unfold 
the General Pnnciples of Insurance Law applicable in India. .Ml aspects of the Law, Marine, Life and 
General Insurance including Shipping Laws regarding Gharterparly and Bill of Lading have been 
touched \nthin a comprehensive netw ork. The book will be more useful for the students of Calcutta 
University, Bombay University', Insurance Examinees etc. and to the general lawyers, 

1969 Edition Rs. 10 00 


Fundamental Rights 

By D. N. GUHA, M.A., B.L. 

The commentary is searching and unique. Are the rights to be treated in groups— pre.conslitu- 
tion and post-constitution ? Do tbe rights lapse by time ? Is there a time htnit for enforcement of 
the nghts ? Hai e the rights suSered in their application ? Are the Zemiodari Abolition .Acts void ? 
Power to make rules for enforcement of the nghts. This book is the only guide for those questions. 
Secure your copy early. Copies limited. 

1969 Edition Rs. 8.00 


Taxation of Companies 

CA HAND BOOK) 

By A. V. KASBEEAR, Tax Advnert National d Grindlays Bank Ltd., Calcutta. 

This Handbook is a practical guide containing special chapters on .Amalgamations of Companies, 
Collaboration agreements, Pnority Industries, Tax Hobday, assessment of Non-resident Cbmpanies, Etc,i 
a Histoncal survey of rate structure in relation to Companies and practical rate tables. The changes in 
Law on important aspects of Company Assessments haie been clearly traced from .Assessment year 
1962-63 and law applicable in respect of a giien -Assessment year has been clearlv inicated. An ideal 
reference book for Company eiecutiies. Tax practitioners, Chartered Accountants as well as for OfficiaL 
of Income Tax Department. 

2nd Edn. 1969 15.00 

EASTERN LAW HOUSE PRIVATE LIMTED 

LAW BOOKSELLERS & LAW PUBLISHERS 

64, G&nesh Chander iyrenne CALCUTTl-lS, 
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RECENT OUTSTANDING PUBLICATIONS 

THE LAW & PRACTICE OF INCOME TAX By Kanga & Palkhivala 
Long awaited classic treatise on the law and practice of Income Tax. A handy and most useful boob 
to students and practitioners on the subject. 

1969 6th Edn. 2 Vols. Rs. 110.00 


THE FRAMING OF INDIA’S CONSTITUTION ediled by B. Shiva Rao (in 5 Vols.) 

In these 5 volumes is unfolded the fascinating story of the framing of India’s Constitution by the 
Ckinstituent Assembly through all the rapid changes that the country experienced at the end of World War II. 

T) »•. t t; fOrd. Paper Edn. Es. 300 

Price for set of 5 Vols. 35 q 

19GS Royal Svo 5 Vols. 


ADVANCED ACCOUNTING By Yorston-Smyth-Brown 
Advanced Accounting is the most complete and modem text of its kind. The boob contains the latesb 
Information on accounting procedures and incorporates modeixi methods of teaching practice. 

Volume I deals with financial accounting in relation to partnership and fiduciary accounting. 
Volume II includes accounting recordsi job costing and an exhaustive treatment of mechanised accounting. 
^ other points on the subject are effectively dealt with. Profusely illustrated with worked eiampleSi makes 
it of practical value to students and practising accountants. 

1968 6th Edn. (Indian) R/P 2 Vols. in One Bs. 50.00 


MUSLIM LAW By F. B. Tyabji. 4th Edn. By Muhsin Tayyibji 
Since the last edition, about 30 years ago, great changes have taken place— political, legal and social. 
British India became Independent and the sub-continent was partitioned into two countries — India and 
Pakistan. This new edition which contains the changes during these 30 years should supply a long-felt 
need not only by courts and legal practitioners but also by researchers in Musbm Law. 

1968 Royal 8vo 1122 pp. Rs. 50.00 


INDIA’S MANPOWER STRATEGY REVISITED, 1947-67 By Tobias & Queener 
The book presents a comprehensive and critical review of the manpower policies and programmes as 
they evolved during the two decades of freedom in India It assumes particular significance to all those in 
India and abroad^ interested in problems of economic and social development, with a wealth of data and 
statistical appendix. 

1968 'Demy Svo 296 pp. Rs. 25.00 


LECTURES ON COMPANY LAW By S. M. Shah 

_ The book in its 15th edition, has undergone vast structural changes. Even the number of lectures has 
been increased from 16 to l9 and the case law has been brought down to September 1968. A handy book to 
Etudents and practitioners in the legal field. 

1968 Royal 8vo 768 pp, Rs. 20 00 

SUPREME COURT ON CRIMINAL LAW By J. K. Soonavals. 2nd Edn. by V. D. Nayak 
This is a complete reference book containing oil the decisions of the Supreme Court on the entire range 
of criminal law, since its inception in the year 1930. It is this need which the book is intended to serve. 

1968 Royal Syo 2 Voir. Rs. 80.00 

CONSTITUTIONAL LAW OF INDIA By H. M. Seervai Beprinted with Supplement 
“Mr. Seervai’s Critical Commentary on the Constitutional^ Law of India is one of_ the great books- 
of the present decade. On the Constitutional Law of India it is, from several considerations, perhaps thfr 
best hook ever written.” — Journal of Constitutional dt Parliamentary Studies 

1968 B/P with Supl. Royal Svo 1536 pp. Rs. 65 00 

THE LAW OF INDUSTRIAL DISPUTES By O. P. Malhotra 
A voluminous and exhaustive work containing a critical commentary on Industrial Law, the Industrial 
Disputes Act, 1947, the Bonus Act, 1965, and deals with general disputes towards Wages, D. A., Gratuity, 
Bonus, etc., and other service conditions. 

1988 Royal 8vo 1210 pp. Bs. 60.00 


CONSTITUTIONS OF ASIAN COUNTRIES 
Prepared by the Secretariat of Asian- Af rican Legal Consultative Committee 
Prepared by the staff members of the Committee on the basis of the material obtained, as far as 
possible, through authoritative sources. The texts of the Constitutions — ofldcial version not available in 
English, have been translated. The main idea in compiling this volume is to create greater interest and 
understanding of Asian and African affairs. 

1968 Royal Svo 1180 pp. Bs. 55.00 


H. M. TRIPATHI PRIYATE LIMITED 
Law Publishers : 164, Samaldas Gandhi Marg, Bombay-2. : Booksellers 
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■RATANLAL & DHIRAJLAL’S 

LEGAL COMMENTARIES 

TL. Th© Law of Crimes : 21st Ed. Pages 1638. Price Ps. 35. 
A standard commentary on tlie Indian Penal Code. Recognised, 
as an authority on the subject by the Supreme Court of India 
and the various High Courts. 

'2. Thte Indian Penal Code s 24th Ed. Pages 600. Price Es. 12. 
Abridged edition of the authors’ Law of Crimes. 

13. Tiie Criminal Procedure Code : ( In Press ). 
Companion volume to the authors’ Indian Penal Code. 

“4. The Law of Evidence : loth Ed. Pages 454. Price Es. 12. 
Explains the provisions of the Indian Evidence Act, with 
important case law. 

The Law of Torts (English &. Indian); 19t1i Edn. 
Pages 602. Price Es. 12. A book of reference constantly in 
use by the Bench and the Bar. English and Indian case law 
and statutory law are brought up-to-date. 


THE BOMBAY LAW REPORTER : A fortnightly law 
^urnal started in 1S99 containing Reports mf cases decided by the 
lELigh Court at Bombay and the Judgments of the Supreme Court of 
India in appeals from the Hi gh Court at Bombay, Rotes on decisions 
of the'-Supreme Court in appeals from other High Courts and original 
Articles on legal topics, Reviews of recent English and Indian law 
hooks and Gleanings from foreign legal periodicals. 


Animal siihscription (with postal charges) 

Foreign : Es. 55.00 

TTHE BOMBAY LAW REPORTER (Private) LTD., 

•“KRISHAN MAHAL”, 63 MARINE DRIVE, BOMBAY-J. 
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Consult 


DISPUTED DOCUMENTS? 


£ 


Phone: 261143, 


Examiner^ Questioned Dociments, 


4091, Nai Sarak, (Near Bar Shahbulla), DELHI-6. 

An expert of estabhshed reputation — 35 years’ experience. 

Author of : IDENTIFIOATION OP THUMB IMPRESSIONS & CROSS EXAMINATION 
OF FINGERPRINT EXPERTS. (2nd Edition.) On the approved list ol 
the High Courts of Allahabad & Jodhpur. Rs. 15/.. 

"Identification News, Albany N. Y. (U. S. A.)” writes, ‘‘Although a great many 
test books have been written over the years on the general snbieot ol 
fingerprints, this new text by M. K. Mehta is an excellent contribution to 

the field Members of the legal profession are among those who should 

be particularly anxious to obtain a copy of this new contribution to the 
field of identification. . . . ”. 

IDENTIFICATION OP HANDWEITING & CROSS EXAMINATION OP 
EXPERTS. (8rd Edition). On the approved list of the High Courts of 
Allahabad, Calcutta, Cuttack & Patna. Rs. 21/.. 

Donald Doud. Examiner of questioned documente, Milwaukee, (U.S.A.) writeSi 
"I congratulate you on the significant contribution to the literature.” 

Ordway Hilton, Examiner of questioned documents, New York says : " I think 
that yon have prepared a very fine publication and it certainly should be of 
a great deal of help to attorneys in India who are called upon to handle 
document cases”. 

Va^’ious Courts throughout India send original papers 
to M. K. MEHTA for opinion. 


In cases of disputed documents please consult 

Ugrasen Kashyap 

B.A., LL.B., Examiner of Questioned Documents, 
of 100, Swaminagar, Dayalbagh, Agra 5. 

Courts, lawyers and clients, please note 

1. Ugrasen Kashyap or Father Kashyap is the first member of the Kashyap family 
who studied and started practice as an Examiner of Questioned Documents. He has about 
forty years’ experience including the period of his study and practice all over India. 

2. He has now settled in Dayalbagh, Agra and has dedicated the rest of his life to 
the service of the religious institution called the Dayalbagh Radhaswami Satsang, and has 
taken up his duties as the Honorary Agricultural Adviser and Horticulturist in charge of grape 
culture in Dayalbagh. He continues to pracMco now from 100, Swaminagar, Dayalbagh. Agra. 

8. All correspondence regarding old cases sent to him for opinion at his Delhi address 
Cf papers in new cases should be sent to Him at the Dayalbagh address. Remittances of fei 
should be made by crossed bank drafts payable at the State Bank of India Ltd. Agra. 

4. Clients desirous of meeting him should fix time and meet him at the Agra address. 
Telephone has been applied for for the Agra office. Writs of commission for commission 
statements should be sent to the District Judge of Agra for recording his statements. 

Agra address s 

100, Swaminagar, Dayalbagh, AGRA, 
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AGAIN AT YOUR SERVICE 

ifter HnoDBssfnI tour of 16 countries of Europe, Africa and Asia, xisiting New 
Scotland Yard of London and several Crime Detection Laboratories of Cardiff 
(England), Copenhagen (Denmark), Oslo (Norway), Stockholm (Sweden), Helsinki 
(Finland), The Hague (Holland), Brnssels (Belgium), Paris (Franca). Wiesbaden 
(West Germany), Zurich & Basel (Switzerland), Borne (Italy), Athens (Greece), 
Cairo (D. A. B.), Kathmandn (Nepal), Tehran (Iran), and Kabul (Afghanistan), 
Prof. BriJ Bhnshan Kashyap has come back to Jaipur. He had gone abroad to 
attend two International Conferences of Criminologists and Document Examiners, 
advanced study and lecture tonr. 


Grams: “EXPERT JAIPUR” Telephone: 72135 

Please refer your handwriting & fingerprint cases to 

Prof. Brij Bhushan Kashyap 

B. A. (Hons.) IjL.B. (Delhi). M.IAJ. (U. S. A.), F.E.M.S. (London) 

(Trained in England) 

EXAMINER OF QUESTIONED DOCUMENTS 
HONY. PROFESSOR, FRENCH ASSOCIATION OF TECHNICAL 
EXAMINERS OF QUESTIONED DOCUMENTS IN PARIS 

Reports usually submitted within a week. Cross Examination of Document 
Experts undertaken. Specialist in identification of Blurred Fmgerprints 
Various Courts from all over India send documents for opinion. 

CHITRANJAN MARG, C-SCHEME JAIPUR- 1. (Raj.) 


N. D. BASU’S LAW BOOKS — Standard Works 

Announcing the sIxTH EDITION of 

1. ARBITRATION ACT 

6 th Revised Ed. I 1000 Pages Royal 1 ! 

To be out in the first week of April 1969 Price Bs. 28/- 

Pre-publication Price Rs. 26/- upto 30-4-1969 

2. THE INCOME-TAX ACT 

In more than 900 Royal Pages 1 2nd Ed. I 1 Rs. 20/- 

Along tciCh Che booTt a teparaUly paper-bovnd t'jppJement eonic\r,%ng the Inecru Tas Jeh 1951 as 
amended upto 1968 vHth eate~laas is girsn fret to the purchaser of the hoB\. 
QThe eupplement la being told eeparotely at Be. 7/- per ecpy, 

S. LAW OF INJUNCTIONS 

3rd Edition I 1965 June ! ! 1200 Pages Royal ! ! ! Rs. 27/- 

4. LAW OF RECEIVERS 

The most authoritative edition thoroughly revised, recast and portions rewritten. 

In 1070 Pages Royal ! 2nd Edition I ! 1964 Sept. ! I ! Price Rs. 25/- 

5. THE COMPANIES ACT, 1956 

[ With a cumulativi tuppUmer.t containing the Companies Amendment Acts, up to 1967J. 
In 872+32 Pages (Royal) ! 2nd Ed. 1 1 Rs. 15 /. \ \ ] 

6. THE L A W OF SUCCESSI ON 

4th Enlarged Ed. 1 14 00 Pages 1 ! Rs. 25 /- 

OrdCT immediately with : 


EASTERN LAW HOUSE PRIVATE LTD. 

54 , Ganesh Chunder Avenue, Post Box No. 7810, CALCUTTA. 
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PftoRs ; 3441 TeU ; Document House, 

(A. I. FORGED Document Investigation Bureau) SIMLA-3. 
( 1930-1969 ) 

For Detecting FORGERIES in IMPORTANT WILLS, 
PARTNERSHIPS, AGREEMENTS, DEEDS, PRONOTES, etc., etc. 

Eefer to:—SEmOU CONSLT., on EXAMINATION of 
QUESTIONED DOCUMENTS, INKS a PAPER 
ANALYST, SIMLA 3. 

Oifo BAWA R. SINGHj Pli- D.® Cold MedallisGj 

F.BiM.S., M.R.P.S. (Gtest Britain), etc., 

“also accepts IMPORTANT Private Criminal and Civil Cases”. 

89 Years' SUCCESSFUL Experience. 

Questioned Doonment Examinee’s Honse, S I M L A . 3, 
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Qualify 

as a 

DOCUMENT EXAMINER 
for a BETTER Euture, SliTUS & SnCCESSEUIi C&REES OE SECURITY 
YERY YALUIBLE GEHERMi TR5.IHIRG COURSE 

COLLEGE or OQGOMEKTi SPEeiALlifS, 

(Established 1930) 

Rerstaried after 'partition of the Country 
Prospecim for Postage atamps of only eighty-fiye paiss. 

QUESTIONED DOCUMENT EXAMINER’S HOUSE, SUM LA -3. 

T . — . . M - - - ; ■ ^ - - ; : 

TELEPHONE; 23113 TELEQRSKB i “EXPERT, NAGPUR’*- 

C, T. EHANAGAY 

TRAINED IN ENGLAND F.A. F.Ec., RA., LL.E.. F.SJ<.5. (LONDON) 

CONSULTANT TO GOVERNMENT OF RAJASTHAN 

HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 

Raidaspeffi, NiGPDR-i 

Staff Photographer sent on request to photograph documents. 
FOR THE MEMBERS OF BENCH ARD BAR & COURT 
OFFICERS 1969 CALENDAR & DAY DIARY 
& FINGER PRINT IDENTIFICATION CHART 
can be sent complimentary on receipt of Rs. 4/- by M. 0. towards 
postage etc. Please write your address clearly. 


PARMESHWAR^ DAYAL, m.a; 

DOCDMBMT EXAMINES. 

OEHCE ; ileSowB Housb, MedovTB St., Fort, Bomlay-l ; Phone ; 251033. 

Besidekce : Kad Blooh 1, near Bandta Talkies, Q, B, Ed., Bandra, Bombay.SO; Phone : 5337S5. 

HON’BLE MR. JDSTICE TENDOLKAR > BOMBAY HIGH COURT, Suit No. 63 of 1953, dt. 3-11-54. 

"I now csome to a very Important fact, and that Is that on the left edge of the stamp used in the 
disputed receipt and near the perforation very near to the top loop of the letter 'S’ there is a strip of 
blue line which Mr. Parmeshwar Dayal says is an ink line. It has a sheen of gum above it wmch 
suKesfs, according to Parmeshwar Daj-al, that the STAMP HAS BEEN LIFTED FROM SOME 
OTFIER document ..... there is no reasonable explanation suggest^ for this most suspicious 
dark spot on the edge, which also militates against the genuineness of the receipt." 


Consult on all Disputed Documents, Writings, Finger Prints, etc. 
Wciion's Senior Ezptri with over 36 Years' Expirier.ct. 

Fhone No. 71182 Grams ; rOEGEBFOE 

K. S. RAMAPviURTI, 

EANDWBITmQ EXPERT 

5S, Mondakanniammea Kovil Street, Hylapoie, HADRXB — C 



ALL INDIA EEPOETEB, 1969 APElL 


47 





£8 


Ali IKDIA EEPOBTEB, 1969 APETCi 

telephone No. 33432 Tel, Add . ; “ DOCUMENTS, NAQPUB.” 

CONSULT . M. Bo DIXiT, LL-B.. (Trained in England) 

GOVEENMENT EXAMIlsEB OF QUESTIONED DOOUMENTS, MADHYA PRADESH 
FJNGEB-PBINT, SANDWEITINQ AND FIRE-ARMS EXPERT 
Office £ Besidence ; 58, BEZONB&GH, HAGPUE-5. 

PEIVATE PARTIES in CIril and ACCUSED PERSONS In Criminal Cases can consult 
him on all questions. 

Tbe Office Document Pfiotograplier can be sent on request to take photographs 

For disputed writings, signatures, thumb imprints, inks, firearms & eUied subjects 

CONSULT’. P. K. HiAHANT, B,A(Pb.)M.I.A.,E.Q,D, (Delhi), C.S.F.L, (Switzerland). 

GOVERNMENT EXAMINER OF QUESTIONED DOCUMENTS 

( Trained in Switzerland ) V.P. 

The only one in India, who has received practical training at a Government Institute 
in Europe. Especially shilled tn deciphering blurred thumb imprints and age 
of documents. Successfully deciphered thumb imprints, described as blurred 
by Government Finger Print Bureaus and opinion appreciated by courts. 

37 years' experience. Charges reasonable. 

Head Office Bungalow 7, MALKAGANJ, DELHI, (Fiione ai Delhi 227864) 
Branch Offices • Lohari Naka, KHANDWA ; : 21. Bajmahal. Churchgate Street, BOMBAY. 

SUPREME COURT OfJ PUBLIC SERVANTS (2HD ED., REVISED AND ENLARGED) 

Reported & Unreported decisions npto 1-1-1969 about Dismissal, Removal, Equably, 

Equal protection of Rules & Laws, Equal Opportunity, Discrimmation, Probahon, 
Confirmation, Promotion, Seniority, Departmental Enquiry, Suspension, Evidence, 
Reasonable Opportunity, Retirement, rtc. 

Containing 233 Cases, Summarised Opinion, Analytical Survey, Ertract from Rules & Constitution. 

By K. E. GUJRAL, Advocate, Supreme Court. 

Rb, 20/- Post Free Ask Free Sample 16A/15, W. E. A., DELHI. 


CLASSIFIED ADVERTISEMENTS 


For Expert Opinion and Evidence on 

Handwriting, Fingerprints, Footprints, 
Palmprints, Typewriting and Firearms 

Consult : J. C. THAPER 
EXAMINER OF QUESTIONED DOCUMENTS 
(30 years Foreign Expert Experience) 

62, Sector 16-A, CHANDIGARH-17. 

Also Prompt arrangement oi Photostat 
Copying of Documents Exists 




PUNJAB & HARYANA 
REFERENCER 
(All Published and Indexed Rulings of 19G8) 
Price Rs. 15/- only 

By C. J. S. BINDRA, 

Advocate, 

No. 104, Sector 11-A, 

CHANDIGARH-11. 

HAVE YOUR DISPUTED DOCUMENTS 
EXAMINED BY 

The School of Document Investigation 

Handwriting 4 Finger Print Experts 

19. HASTINGS ROAD, 
ALLAHABAD. 

1 Phone 1 2976 


Phone No, 5562 
For Fingerprints, Type, or anything chout 
a Contested Document CONSULT 

H, L. BADHWAR 

EXAMINER OF QUESTIONED DOCUMENTS, 
31 Sir Hukamchand Bhawan. Nasla Road 
( near Janta Hotel ) INDORE (M. P.) 

Govt. Consultant , . Experience over SO years. 

A qualified and Experienced Expert in’, 
identification of disputed 

FtrCMrms; Handwriting; 

Finger and FooUprints 
~Pl. Contact: 

i Sardar Amar Singh Nanda, M.A. 

i 0/30 ; Kutchcry Qrs ; SAIIARANPOE (D.P.) 

' Phone : 5741. 


WHEN ORDERING L LAW BOOK 

FIRST ASK 

HAS A. I. E. A PUBLICATION 

IN THE FIELD I 









The Hon’ble 

Mr. Justice HARI SWARUP 

Judge, Allahabad High Court. 


The Hon’ble Mr. Justice 
C. D. PAREKH 

■Judge, Allahabad High Court. 
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The Hon’ble Mr. Justice AJAY KUMAR BASU 
Judge, Calcutta High Court 



The Hon’ble Mr. Justice K. NARAYANASWAMI MUDALIAR- 
Judge, Zlaaras High Court. 



JOURNAL SECTION 

1969 APRIL 

INCOME-TAX APPELLATE TRIBUNAL 

Address of the Hon’ble the Chief Justice at the inaugural function of Gujarat Bench 
of Income-tax Appellate Tribunal on 9-11-1968 at 9-80 a. m. 


I thank you for the opportunity you 
'have given me this morning to inaugurate 
Gujarat Bench of the Income-tax Appel- 
late Tribimal. The establishment of a 
Bench of the Income-tax Appellate Tri- 
bunal in Gujarat was a long felt neces- 
sity and I am glad that the force of this 
necessity has been recognised by the Gov- 
■ernment of India and a Bench is now 
being estabhshed in this State. I under- 
stand that when the erstwhile State of 
Bombay was bifurcated and the State of 
"Gujarat came into being, an attempt was 
made by the Government of India to ex- 
plore the possibility of establishing a 
Bench in Gujarat, but unfortunately the 
xesponse of the then State Government 
was not encouraging and the Bench 
could not be established. Eight years 
have passed since then and now at last 
largely due to the sympathetic approach 
of the Government of India and the 
co-operation of the State Government, 
"the legitimate expectation of the people 
■of Gujarat is being fulfilled and they are 
having a Bench in this State. It used to 
cause a lot of inconvenience to the peo- 
ple of this State to go to Bombay for the 
purpose of their appeals and though a 
Bench of the Tribunal used to come to 
Ahmedabad on circuit, it was hardly a 
satisfactory arrangement for all appeals 
could not possibly be heard here and 
moreover an occasional circuit Bench 
could not promote the growth of a 
local income-tax bar and in the absence 
•of a strong local income-tax bar, people 
were often constrained to have their ap- 
peals heard in Bombay, even though it 
was highly inconvenient and expensive 
On behalf of the people of the State, 1 
therefore welcome the establishment of 
the Gujarat Bench of the Tribunal. 

2. The Tribimal has now been in ex- 
istence for over 27 years. It was bom 
on the 21st January, 1941 and since then 
it has been functioning with a measure of 
success unknown to any other administra- 
“tive tribunal. It is the one Tribunal in 
"the country which has earned the appro- 
bation of all, who are concerned ivith 
■fiscal laws and their administration. The 
consensus of opinion among tax payers, 
lawyers, accountants and the litigating 
public alike has been that the Tribunal, 
in its exigence of 27 years, has done an 
excellent job The reasons for the great 
popularity of the Tribunal are not far to 
^eek. Prior to my elevation as a Judge, 
I had occasions to appear before the Tfi- 
bunal in Bombay and I found that an 
informal atmosphere prevails before the 
Tribunal and cases are allowed to be 
.argued not only by la'wyers but also by 


accountants, income-tax Practitioners, 
officers of companies and other represen- 
tatives. Secondly, the Tribunal, unlike a 
Ci-yil Court, is not bound by the rules of 
evidence. It is permitted, and in fact, ex- 
pected to do substantial justice. Relevant 
and material facts which would have 
been excluded from consideration in a 
Ci'vil Court are readily taken into ac- 
count by the Tribunal in an attempt to 
secure substantial justice to the assessees. 
The Tribunal has tempered judidal 
power with justice and if I may say so, 
humanised an inhuman law. It has 
evolved a cheap, quick and informal proce- 
dure for doing justice as between the 
State and the citizen, to the great satis- 
faction of the litigating public More- 
over, though an administrative Tribunal, 
it has earned the reputation of being com- 
pletely independent. I have found in the 
course of my judicial career that ques- 
tions invol'ving large amounts are being 
decided by the Tribunal adverse to the 
Revenue without the slightest hesitation. 
The Tribunal has earned unstinted praise 
for the independence of its decisions and 
its fervent desire to do justice and it 
has even the well merited confidence of 
the public. So great is the popularity 
and confidence enjoyed by the Tribunal 
that some time back when suggestions 
were made in certain quarters as also 
from persons occupying high places in 
public life and Judiciary in this country, 
for the abohtion of the Tribunal, there 
was a unanimous protest from the litigat- 
ing public. Tax lawyers, accountants, 
chambers of commerce and other associa- 
tions expressed alarm at the idea of abo- 
lition of the Tribunal and I think the 
alarm was justified. Speaking for my- 
self, I do not think that if the High 
Courts were called upon to hear appeals 
from the Appellate Assistant Commis- 
sioners, it would be possible to secure 
quick and expeditious justice and the 
assessees too would not in many cases 
obtain the relief which they are getting 
at the hands of 'the Tribunal. The 'Tribu- 
nal, not being hampered by the technical 
rules of law, is able to give much greater 
relief to the assessees than what the High 
Courts would ever be able to do. 

3. The composition of the Tribunal 
has also much to commend itself. Hav- 
ing regard to the fact that the Tribunal is 
called upon to deal with cases which re- 
quire not only an adequate knowledge of 
the fiscal laws but also expertise in tech- 
nicalities of accounts and other commer- 
cial practices, every Bench of the Tri- 
bunal is composed of one Judicial klem- 
ber & one Accountant Member. The objec- 
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tive of making this unique combinatiori is 
to ensure that legal talent is properly 
blended \\ith accountancy expertise so that 
the combination of the two can do full jus- 
tice to the complex tax questions. The 
record of the Tribunal for the last 27 
years shows that this task has been per- 
formed by the Tribunal exceedingly 
welL Bearing in mind the fact that it is 
not easy to one’s way amidst the 

twists and turns of the income-tax maze 
and that different minds fmd exits from 
the labyrinth by diff erent paths and that 
the decision of quite a few cases requires 
knowledge not only of fiscal laws but 
also of other bran^es of law, it must be 
adimtted that the Tribimal has done a 
wonderful ]ob with great competence. 
Judicial Members may of course be ex- 
pected to deal wdth legal problems ade- 
quately and satisfactorily and to write 
good judgments but I wish particularly 
to mention that even some of the Accoun- 
tant Members have shown wonderfully 
good grasp of legal principles and their 
judgments comp.are very favourably ydth 
those of the Judicial Members. This, I be- 
lieve, is largely due to the proper & judi- 
cious selection of Members of the Bench. 
The method of recruitment which involves 
selection by a committee presided over 
by a Supreme Coinrt Judge ensures the 
selection of the best men and that is an 
important contributing factor to the 
popularity and success of the TribimaL 

4. But, I see one possible danger to 
this populariti’' and success of the Tri- 
bunal and that proceeds from the insist- 
ence by the Government on an undiily 
large number of disposals by every Bench 
of the Tribunal, I imderstand that the 
norm which the Government has laid 
down for the disposals of the Tribunal is 
150 appeals per month. Now, ordinarilv, 
the Tribunal works for about 22 to 23 
days in a month and if 150 appeals are to 
be disposed of in a month, the Tribimal 
will have to turn out about 7 appeals per 
da 5 ’. Speaking personally for mj'self, I 
do not think any judicial body can, con- 
sistently vdth quality and efficiency, dis- 
pose of 7 appeals in a day by judgment, 
particularly in a difficult branch of the 
law like income-tax. There is no branch 
of the law which evokes greater ingenui- 
ty of argument than tax law and very 
often the Tribunal is called upon to de- 
cide complicated and difficult questions 
of law and insistence on such a large 
number of disposals per day is bound in 
the long rim to impair the qualitj* and 
efficiency of the Tribunal. Today, as I 
said just now, orders of the Tribunal are, 
by and large, marked by dariK and luci- 
dity and the standard is fairly high but if 
the Members of the Tribunal are expect- 
ed to turn out judgments as a factory en- 
Caged_ in manufacture of finished goods, 
that is bound to have an adverse effect 


on the quality of the orders of the Tnbu- 
nal and that in its turn would consider- 
ably affect the confidence which the Tri- 
bunal today enjoys in the public rnind. 
Pressed ivith the idea of turning out at 
least 7 appeals on an average, the Mem- 
bers of the Tribunal would be induced^ — 
almost compelled — to make the hearing 
perfunctory and in the race for reaching 
the requisite disposals they would not be 
able to devote sufficient time and 
thought to the solution of the problems 
before them and they would be likely to 
sacrifice quality and efficiency at the 
altar of disposals. I would, therefore, 
strongly urge the Government not to test 
the efficiency of the members of the Tri- 
bunal by the disposals thej; produce but 
rather by the quality of their work. After 
all, the justification for fixing a norm ofi 
disposals can only be to secure that the 
members of the Tribunal work to them 
full capacity and do not neglect _ th^ 
duties and that can be done by fitxing the- 
norm on a realistic basis. I would sug- 
gest the average of the last 3 pr 5 yearn 
Otherwise, I am afraid the Tribunal will 
not be able to m ain tain the high degree 
of efficiency which today characterises- 
its judgments and its image in the publie 
mind might suffer. 

5. Taxation is today one of the most 
important weapons in the hands of the 
State for mitigating two objectionable as- 
pects of unrestricted prii'ate property; 
first, the inequalities of wealth, and se- 
condly. the power to use property for pri- 
vate profit, without regard to community 
purposes In popular consciousness the 
first aim still predominates. Bv graded 
taxation and super tax on high incomes, 
gross inequalities of wealth are evened 
out more easily than by the equalisation- 
of incomes or the abolition of private pro- 
perty. But the_ second aspect of taxation 
policy is becoming increasingl 3 - more im- 
portant. Taxation polic 5 ' is one of the 
most important means by which the 
State finances the public sector projects 
and social sendee schemes and it also- 
fonns an essential part of national econo- 
mic planning Taxation, in the present 
dav, is a very powerful instrument in the 
hands of the society for achieidng its 
political, social and economic objectives. 
Tax laws in a modem society are direct- 
I 5 ' rdated to economic factors and are 
ccnditioned by social and political for- 
ces and guided bj* industrial and commer- 
cial considerations We often hear a 
complaint that in our coimtrv taxation 
laws are continuously and incessantly 
bang xn^gled, marred and amended bv 
the legislators. This complaint is largely 
true and agree with those who believe 
®^srimentation in taxation laws 
should not be so frequent, so short-sight- 
M and so shortlived as to rob the law of 
that modicum of stability which is essen- 
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tial to its healthy growth, but by their 
very nature the taxation laws cannot 
stand stiU. They cannot remain static. 
Experience, changing needs and changing 
phhosophies are boimd inevitably to pro- 
duce constant change in the tax laws. 
Prof. Goodheart in the Hamyln Lectures 
given in 1953 proclaimed his belief in the 
recognition of an obligation to obey law 
as an essential element of the law. So 
far as the law depends upon a recognition 
of an obligation to obey, it must not be 
out of line with what one may intelligibly 
call the social philosophy of the day Law 
should not become an impediment in the 
way of the social philosophy of the coun- 
try. It is an instrument of social will 
and it must continuously jdeld to the dic- 
tates of the current political, social and 
economic considerations. 'LaV as observ- 
ed by Morris Cohen 

"is a science of social instrument, its 
main object being to establish socio- 
economic justice and remove the existing 
imbalance in the socio-economic structure ” 
Law cannot, therefore, afford to stand 
still and watch the onward march of 
society as a disinterested spectator. It 
would be tragic if the law were so petri- 
fied as to be unable to respond to the un- 
ending challenge of evolutionary and/or 
revolutionary changes in society and I 
do not think we should complain about 
changes in the law. The only thing that 
we can expect of the legislators is that 
the changes must be informed with a 
sense of a practical realism and must 
not be guided purely by dogmatic or doc- 
trinaire considerations The legislators 
would do well to realise that taxation 
law can have a great impact on the social 
and economic structure of the country 
and. therefore, enactment of taxation 
laws should be inspired not only by a de- 
sire to collect maxunum revenue but also 
by a broad vision taking within its sweep 
relevmt economic and sociological consi- 
derations. The desire to save tax is so 
strong that tax laws ill-conceived and guid- 
ed merely by a desire to collect more reve- 
nue would be likely to affect the social 
structure and in course of time, result in 
mal-adjustment of personal, social and 
family relations affecting all that is fine 
and noble in human nature. Law "can 
have neither stable strength, nor utility 
nor beauty, imless it is built squarely up- 
on the groimd of actual social relations in 
the time and place, of materials apt for 
the heat and stress of the actual social 
chmates; and of a design which has re- 
gard to the accommodation which men ac- 
tually need, and to their tests and capaci- 
ties ” 

6; There is also one other defect from 
which our fiscal laws suffer. Often it is 
found that tax laws are ba^y framed and 
drafting of amendments does not take in- 
to account the impact and interaction of 


the amendments on the existing provi- 
sions The draftsmen in many cases also 
blindly copy from tax laws of other coun- 
tries without caring to consider whether 
those provisions fit into our social or 
economic structure. Some of the provi- 
sions of the Gift Tax Act and Estate Duty 
Act are instances in point. The result is 
that the tax laws often present a picture 
of utter obscurity and verbal darkness It 
is of course idle to expect having regard 
to the complexity of our economic hfe 
and the large scale tax evasion which is 
resorted to by some of our taxpayers that 
revenue laws can be drawn with such 
simplicity and particularly as to avoid 
much litigation, but they can certainly be 
drafted carefully and m clear and simple 
language Once the tax policy is for- 
mulated by the legislators, that policy 
has to be expressed in words of legal 
command and the legal command should 
be precise, its boundaries definite, its ex- 
ceptions clear and the possibilities of its 
abuse anticipated and blocked in language 
which no one can possibly misunderstand. 
This is a matter which our legislators 
might well bear in mind in draftmg fis- 
cal statutes 

7. May I close with a tribute which 
the Tribunal so rightly deserves’ Today 
the Tribunal stands as a glorious example 
of what administrative justice at its best 
can achieve. The only comparable exam- 
ple which comes to my mind is conseil 
—d’etat of France which has earned the re- 
putation of being a more independent and 
effective Tribunal than even the Courts 
of law in that country. What Prof Wade 
said at the end of his Book "Towards Ad- 
ministrative Justice”, is fully reflected 
and epitomised in the work of the Tri- 
bunal . He said 

"No class of people stands to benefit 
more in the long run from just admimstra- 
tion than the administrators themselves, 
because the State is permeated from top 
to bottom with the truth that Govern- 
ment depends upon the approval of the 
governed. Fairplay in administration 
will enlist the citizen’s sympathies and 
will enormously reduce the friction ivith 
which the machinery of government 
works. All good administrators should 
take care that the machinery is properly 
tended and that the lubricant of justice 
is supplied in the right quantity at the 
right points.” 

This the Tribunal has done in ample 
measure. I have no doubt that with the 
great traditions which the Tribunal has 
established and ivith the glorious past 
which it has behind it, the Tribunal will 
continue to discharge its functions vdth 
the same high degree of responsibility 
and efficiency which have always charac- 
terised its work in the past With these 
words, I inaugurate the Gujarat Bench of 
the TribunaL 
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Subject. Bemoval of natus from the Boll of Advocates of the Bar Council of Maharashtra. 


It is hereby notified for general infor- 
mation that the names of Shri Balaram 
Pandurang Gunde and Shri Shankarlal 
Narsulal Agarwal have been removed 
from the Roll of Advocates by the order 

Bombay, 10th January, 1969. 


of the Bar Coimcil of Maharashtra on the 
ground stated hereunder. 

Ground: Removed under Section 26-A 
of the Advocates Act, 1961 at the request 
of the Advocates concerned. 

By Order 

(Sd.) (G. G. Kuieaeni.) 

Secretary, 
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THE CRITICAL PROBLEMS OF INDIAN 
CONSTITUTION. By Hon’ble Mr. Jus- 
tice P. B. Rlukharji of the Calcutta 
High Court, Published by University of 
Bombay, Price Rs. 15. 

These are the Chimanlal Setalvad Law 
Lectures dehvered by the Hon’ble Mr. 
Justice P B Mukharii of the Calcutta High 
Court, in November 1966 
The Indian genius has a flare for the 
absolute and the ideal but a contemptuous 
disregard for the practical. NaturaUy, 
therefore, the Indian Constitution is 
eclectic. It has all the idealisms and the 
aspirations of an eclectic Constitution and 
the practical deficiency of eclecticism. 
The forms are there Fundamental Rights, 
diidsion of the legislative, executive and 
the ludicial powers, the Parliament, the 
Legislatures, the Courts and the adminis- 
trations The Directive Principles lay 
down the political aspirations in no un- 
certain terms. IVhat has not been learnt 
so far, and which is the most difficult 
aspect, is how to work it The fitness of 
Democracy is tested when it comes to 
"applying, upholding and actually admi- 
nistering these constitutional arrange- 
ments ’’ The Indian Constitution Is pass- 
ing through a crisis Some of the grave 
symptoms that have appeared in the 
recent times cause great anxiety m the 
mind of every citizen. Golaknath’s case 
is remarkably fresh. 

The lectures are not a running com- 
mentary on the Indian Constitution, nor 
are they a dissertation on the principles 
of Constitutional Law. Learned author 
has picked out, in Hs lectures, "areas and 
problems under the Indian Constitution 
which are showing the stress and strain 
of both constitutional and unconstitu- 
tional challenge”. 

The topics dealt with are the Executive 
power and the Executive Institutions of 
the Indian Constitution. The Legislative 
Power and the Legislative Institutions of 
the Indian Constitution: the Judidal 
Power and the Judicial Institutions of the 


Indian Constitution; Federalism under the 
Indian Constitution: the Scope _ of 
Conventions in the Indian Constitution 
and the Rule of Law under the Indian 
Constitution. 

The outstanding feature of these lectu- 
res is the original and a bold approach 
which IS typical of the learned author 
and which marks his decisions, the latest 
being the case of Adelaide Mande Tobias 
V. William Albert Tobias, reported in 
AIR 1968 Cal 133. G G.M. 


NEGLIGENCE AND OTHER TORTS IN 
ENGINEERING — By B. D. Virmani, 
Published by Engineering Law Publica- 
tions of India, 308 Rajendra Nagar, 
Lucknow-4, Price Ks. 18. 

With the ambitious all-round develop- 
ment this country has undertaken, there 
is bound to be a sporadic building activi- 
ty. Engineers and Contractors, who under- 
t^e to design and supervise such works, 
are bound to come into troubles knowing- 
ly or unknowingly. 

The book under review is just meant to 
acquaint them wdth the necessary ele- 
ments of the Law of Tort which they 
ought to know' to avoid liability. Engin- 
eers including architects and contractors 
and men of that profession are not ex- 
pected, naturally though, to have a first 
hand knowledge of the law so as to 
avoid any action that may render them 
liable The book will be a handy f^uide. 
There is a useful index at the end 

G.GM, 


AN INTRODUCTORY GUIDE TO CEN- 
TRAL L.ABOUR LEGISLATION — By 
W. A. Dawson,_ S. J. of Xavier Labour 
Relations Institute, Jamshedpur, Asia 
Publishing House, Price Rs. 25. 


Singularly non-technical and free from 
legal cliches, this book by a professor at 
one of the leading industrial relations in- 
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stitutes in India is intended primarily for 
the instruction of potential labour leaders 
and for students of labour welfare. It 
deals with the origin and functioning of 
Central Labour Legislation through an 
intensive, thorough and analytical method. 
Presentation is lucid and exhibits an out- 
standing knowledge on the part of the 
learned author. G.G.M. 


JOUENAL OF THE PATENT OFFICE, 
TECHNICAL SOCIETy, 1967, Vol. I, 
Niunber 1, pages 1 to 110, Published by 
the hlembexs of the Patent Office, Tech- 
nical Society. 24, Lower Circular 
Road, Calcutta-17. 

This journal is the first publication 
of its tiTPe in India. The patent system, 
though more than himdred years old in 
India, has yet to play full part. 'Hiis 
journal will serve as a useful medium 
for gi'ving information relating to patents 
and design applications, reports on patent 
cases and also serve as a forum for 
presentation, discussion and dissemina- 
tion of technical advances in matters re- 
lating to patents. G.G.M. 


HOUSES OF PAELIAIVIENT CAN 
IVIODIFY FUNDAhlENTAL EIGHTS. 
By Justice V.B. Raju, High Court, Guja- 
rat, published by Surya Prakash 4 
Duff Nala, Ahmedabad-3. 

This small booklet, while adopting a 
'novel’ approach to some problems of Con- 
stitution, in no way provides or even attem- 
pts to provide a solution to the impasse 
created by Golaknath’s case, (AIR 1967 
SC 1643). One of the arguments 
propounded by the learned author is 
that an Act to amend the Constitu- 
tion cannot be regarded as law and 
if it is held to be a law there is nothing 
to prevent the President from temporari- 
ly amending the Constitution by promul- 
gating an ordinance under Art. 123 dur- 
ing the recess of the Parliament. The 
argument loses all its charm and novelty 
when pitted against the majority decision 
in Golaknath’s case holding that amend- 
ment of the Constitution can be nothing 
but law. Let us hope, as the learned 
author does, that an occasion may arise 
when the Supreme Court (whole of it) 
may be persuaded to reconsider its view. 

Another equally 'novel’ argiunent is 
that ^ril^g down an Act to amend the 
Constitution achieves nothing and can- 
not prevent the amendment from taking 
effect because imder Art 368 the moment 
a BUI to amend the Constitution is assent- 
ed to, the Constitution itself automatically 
stands amended in terms of the Bill. 
Once an Act to amend the Constitution is 
held to be a law. an adjudication by 


the Supreme Court as regards its validity 
equally becomes a law imder Art 141 
which prevails. G.G.M. 


AN INTRODUCTION TO THE LAW 
RELATING TO SHIPPING IN INDIA. 
By B, C. Mitra, Published by Indian 
Law Institute, West Bengal State Unit 
1 & 2 Hastings Street, C^cutta-1 Price 
Bs. 15. 

With the advancement of our foreign 
trade, law relating to shipping is bound 
to assume importance. 

The book under review presents a ge- 
neral survey of the entire subject of the 
law of shipping. 'The subject has been di- 
vided into various sections, ilerchant 
Shipping Act, 1958 with latest amend- 
ments has been discussed. Other topics 
that are discussed are "Carriage by Sea’’. 
"Marine Insurance” wnth particular re- 
ference to Indian Statute; "General Ave- 
rage”, "Admiralty Practice” "Colhsions”, 
"Wreck and Salvage”, "International 
Conventions of Merchant Shippmg”. 

There is a complete and up to date case- 
law including English case-law. Besi- 
des English and Indian enactments, rele- 
vant Rules and Regulations are given in 
the Appendix. G.G.M. 


PERSONNEL MANAGEMENT AND IN- 
DUSTRIAL RELATIONS IN INDIA. 
Edited by Dr. T. N. Kapoor, Professor 
and Head, Department of Commerce 
and Business Management, Punjab Uni- 
versity, Chandigarh, Published by 
N. IVI, Tripathi (P) Ltd., Bombay, Price 
Rs. 25. 

An industry^ is_ a social world in min- 
iature. Associations of various persons, 
workmen, supervisory staff, management 
and employer in industry create industrial 
relationships Apart from the economic 
functions of production and employment, 
this association affects the economic, 
social and political life of the whole 
community also. Thus industrial life 
creates a series of social relationships 
which regulate the relations and work- 
ing together of not only workmen, work- 
men and management but also of com- 
munity and industry. Industrial rela- 
tions are therefore i^erent in industrial 
life. 

An important facet of rapid industrial 
development which we have imdertaken, 
therefore, is scientific management of the 
people working in industries and the 
maintenance of fair and satisfactors' rela- 
tions between the employer, management 
and the employees. Unless this is done, 
industrial peace cannot be established and 
production is boimd to be adversely af- 
fected. 


K. I. E. 
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The book under re%de\v presents the 
proceedings and papers of the first All 
India Seminar on Personnel Manage- 
ment and Industrial Relations held at 
Chandigarh during February 1965 under 
the Department of Commerce and Busi- 
ness Management, Punjab Universits*. 
The seminar was sponsored b^’ the Uni- 
versity^ Grants Commission 

The book brings to the forefront the 
problems that one has to face in effec- 
tive mamtenance of Industrial Relations 
and Personnel Management. There is a 
useful mdex at the end. G.G.M. 


CINEMATOGRAPH CODE — By P. 
Ramareddi, Advocate, Cinematograph 
Laws Research Institute, Hyderahad-2. 
Price Rs. 31. 

Perhaps this is the only book which has 
covered the entire held relating to 
Cinematograph The phenomenal growth of 
Cinema Industry during last twenty 
years was bound to compel the Govern- 
ment to regulate its functioning by legis- 
lation. The result is the Central Cinema- 
tograph Act and the Cinemas (RegMation) 
Acts and Rules enacted by different 
States, not to mention various statutory 
rules. 

The book under reriew besides giving 
the Central Cinematograph Act with 
commentary and case-law and various 
State Acts and Rules, also gives Cmema- 
tograph Censorship Rules, Film Rules, 
general information and instructions on 
censorship of film?; issued by the Go\'t. 
of India, principles for guidance in certi- 
fying films, complete set of standard 
agreement forms of film industry, mini- 
mum rates of wages, food, conveyance 
and shootmg aUowances, v'orldng hours 
and holidays and list of standard occupa- 
tions m film industry. Thus the book is 
indispensable to all those who have their 
occupations in the Cinema Industry. 

An index at the end should have prov- 
ed an asset to facilitate easy reference to 
topic. Nonetheless the work of the author 
is commendable. G G M 


LEASEHOLD ENFRANCHISEMENT. 
By N. T. Hague, Published by Sweet & 
Maxwell, Indian Agents N. M. Tripathi 
(P.) Ltd. 

The Leasehold Reform Act, 1987, confers 
on the long leasehold owners substantial bene- 
fits in that snob leaseholders will be enabled to 
become frea-holders, by the compulsory irar- 
ebasc of fee simple of their holdings, together 
with any intervening leasehold interests. 

The book under review explains the opera, 
tion and effect of the Leasehold Reform Act, 
1967 showing pardculatlyhow the reg,nirement3 
of the Act follow or depart from the normal 
conveyancing prachce and procedure. 

G.G.M. 


NIGERIAN PRACTICE NOTES NO. 1. 

A GUIDE TO BUYING AND SELLING 
LAND. By Brian Harvy. Published by 
Sw'eet and Maxwell, Agents in India 
N. M. Tripathi (P.) Ltd. Bombay. 
Tbisisthe firstof the Series of Nigerian Prao- 
tice Notes. The book pertains to practice and 
procedure and is intended to help the Nigerian 
legal practitioner in the practice of conveyanc- 
ing. Nigerian conveyancing practice is based 
on English practice. The booklet is founded 
on the author’s own experience as a Solicitor 
handling a considerable volume of conveyanc- 
ing in England and will be of great help to 
practitioners in Nigeria. G.G.M. 

NIGERIAN PRACTICE NOTES NO. 3. 

A GUIDE TO STAMP DUTIES. By 
P. G. Willoughby, Published by Sweet & 
Maxwell, Agents in India N. IvT. Tri- 
pathi (P.) Ltd. 

This is the third number of the Series of 
’Nigerian Practice Notes’. The book under re- 
view presents the subject of Stamp duties in 
Nigeria in a brief but comprehensive manner. 
There is a bibliography with a reference to 
Erglish works giving a fuller explanation of 
the law. G.G.M. 
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documents. We accordin^^ exclude 
from consideration tiiose documents. 

6- But diat is of no assistance to tie 
appellants. As mentioned earlier, the 
High Court has refused to rely on fie 
oral testimony adduced in support of tie 
appellants’ claim as regards the value of 
the orchard. It is true that the witnesses 
examined on behalf of die appellants 
have not been effectively cross-examin- 
ed. It is also true that the Collector 
had not adduced any evidence in re- 
buttal; but that does not mean fiat fie 
court is bound to accept their evidence- 
Tie Judges are not computers. In asses- 
sing the value to be attached to oral evi- 
dence, they are bound to call into aid 
Sieir experience of life. As Judge of fact 
it was open to the appellate Judges to 
test fie evidence placed before them on 
the basis of probabilities. 

7. We have been taken through tie 
evidence of fie witnesses. We are in 
agreement with fie learned Judges of 
tie High. Court that the evidence in 
question is unaccepti)le. It may be that 
die garden in onestion was in a very 
good condition But it must be remem- 
bered fiat fie garden was just 2 acres 
and 49 cents in extent It is not possible 
for us to persuade ourselves to believe 
fiat fie value of about Rs. 59,000 allow- 
ed by tie ffigh Court for fiat garden is 
by any measure inadequate. It is true 
fiat the conclusion of die High Court as 
regards tie valuation of the garden rests 
on inadmissible evidence but fie appel- 
lants cannot complain about that If 
the evidence adduced by the appellants 
is rejected as has been done by die High 
Court then the valuation made by the 
Special Land Acquisition OfBcer should 
have remained but diat valuation has 
been substantially enhanced by the High 
Court by relying on inadmissible evi- 
dence. Tie ^vemment had not appeal- 
ed against that decision. Therefore the 
decision of the Hi^ Court in diat regard 
stands. 

S. The Hi^ Court in our opiniou was 
wrong in disallowing fie statutoiy allow- 
ance permitted by Section 23 (2) over 
tie viue of tie trees. Tie Him Court 
erred in thinking that fie value of fie 
trees falls imder the second clause of 
Section 23 (1). The first dause of Sec- 
tion 23 prowdes for determinrug fie 
market value of the land acquired- Sec- 
tion 3 (a) prescribes that “"the expression 
Tand’ indudes benefits to arise out of 
land, and tiiiugs attached to the earfi 
1969 S. G.A7 IV G— 1 


or permanently fastened to anything at- 
tached to fie earth.” Therefore the trees 
tiiat were standing on the land were a 
component part of tie land acquired. 
Tie High Court failed to notice tiat 
wiat was acquired are not tie trees but 
file land as such- The value of the trees 
was ascertained only for fiie purpose of 
fixing the market vmue of the land. On 
tie -^ue of fiie land as determined, tie 
court was bound to allow the 15 per 
cent allowance provided by Sec. 23 (2) 
of the Act 

9. In Sub Collector of Godavari v. 
Seragam Snbbaroyadu, (1907) ILR SO 
Mad 151, the High Court of Madras held 
fiiat the trees standing on the land ac- 
quired are ‘things attached to the earth’ 
and hence they are included in the defi- 
nition of land in Section 3 (a) and that 
definition must apply in construing Sec- 
tion 23 of the Act. It further held that 
the value of the trees as axe on the land 
when the declaration is made under Sec- 
tion 6 must be included in the market 
value of the land on which the allowance 
of 15 per cent should be given tmder 
Section 23 (2) of the Act The same 
view was tmen by the Allahabad High 
Court in Krishna Bai v. Secretary of State 

42 AU 553 = (AIR 1920 All 101). 
We are satisfied that fiiese decisions 
lay down the law correctly. No decision 
taking a contrary view was bion^t to 
our notice. 

10. The only other contention taken 
on behalf of the appellants is as regards 
file costs. Both the trial court as well 
as the Hi^ Court directed the parties 
to bear their own costs. Mr. Desai con- 
tended that the compensatiou awarded 
by the Laud Acquisition Officer having 
been substantially enhanced by those 
courts, they were bound to award his 
clients costs to the extent of their success. 
Costs are essentially in the discretion of 
the courts. Both the trial court as well 
as the High Comt have given good reasons 
in support of their order as to costs. The 
claim made by the appellants was a 
hi^y exaggerated one. The bulk of the 
evidence adduced by them was found to 
be unacceptable. Under those circum- 
stances, file courts thou^t that the ap- 
pellants should not be granted any costs. 
We see no reason to interfere with that 
order. 

IL In the result this appeal is partly 
allowed. In addition to the compensa- 
tion awarded by the Hi^ Court, the ap- 
pellants win get the statutoiy allowance 



258 S, C. rPr. 11] K. BaBabh v. Comin. of Inquiry (Hidayatullali C. J.) A-L*. 


of 15 per cent on the value of the trees 
standing on the acquired land L they 
wiU get 15 per cent allowance on a sum 
of Rs. 58,752. In other respects tibis 
appeal fails. There will be no order as 
to costs. 

GGM/D.V.C. Appeal partlv 

allowed. 


AIR 1969 SUPREME COURT 258 
(V 56 C 48) 

(From Patna: 1968 BLJR 207) 

M. HID AYATULLAH, G. J., J. C. SHAH, 
V. RAAtASWAMI, V. BHARGAVA AND 
C A VAIDIALINGAM, JJ- 
Krishna Ballabh Sahay and others. Ap- 
pellants V. Commission of Inquiry and 
others. Respondents. 

Civil Appeal No. 150 of 1968, D/- 
18-7-1968. 

(A) Constitution of India, Arts. 156 (3), 
153, 160 — Governor can continue to 
hold oEBce beyond period of five years 
till successor enters ofiBce. 

There is no provision such as Art 62 
(1) or 68 (1) in the scheme of the Gov- 
ernors appointment. On the other hand, 
the proviso to Art 156 (3) contemplates 
that the Governor is to continue to hold 
oflEice nohwthstanding the expiration of 
his term*. The effect of these words is 
to exclude all questions of the legahty of 
the holding of office by a Governor after 
the expiry of his term. There must 
always be a Governor xmder Art 153 and 
the interregnum is avoided by the pro- 
viso to Art 156 (3). It is, of course, to 
be expected that a new Governor will 
be nominated betimes but circumstances 
may come into being which may take the 
holder beyond liis five years’ term with- 
out a successor being named. It may 
not always be possible to appoint a Gov- 
ernor vnthin the term of the incumbent 
No doubt the provisions of Art 160 may 
be resorted to but even that may not be 
sufficient to prevent an interregnum. 
Therefore, it is legitimate to hold that a 
person once appointed a Governor con- 
tinues to hold that office till his succes- 
sor enters upon his office. This succes- 
sor may be appointed imder Art 155 or 
an order may be made under Art 160. 
Wliatever the position the former Gov- 
ernor continues to hold office till the 
new Governor enters his office. 

(Para 7) 

BM/BM/D29S/6S 


There may, however, be cases in which 
neglect to appoint a Governor soon may 
lead to an inference of failure to aci 
under the Constitution and it may re- 
quire further examination as to the 
remedy in such cases. 1968 BLJR 207, 
Affirmed. (Para 7 ) 

(B) Commissions of Inquiry Act (1932), 
S. 3 — Commission can be -apiminted tO 
look into conduct of former ministers. 

When a Ministry goes out of office, itS 
successor may consider any glaring 
charges against the outgoing ministers 
and may, if justified, order an inquiry. 
Otherwise, earn Ministry will become a 
law unto itself and the corrupt conduct 
of its Mmisters vvill remain beyond 
scrutiny. AIR 1969 SC 215, Foil.; 19^ 
BLJR 207, Affirmed. (Para 8) 

(C) Constitution of India, Art. 136 — 

Appointment of cximmission of inquiry tO 
enquire into conduct of ex-ministers — 
Request to Supreme Court, in special a]^ 
peal against decision of High Court hold- 
ing appointment of Inquiiy Commission 
legal, to summon relevant files so that 
falsify of the charges might be establish- 
ed — Request not acceded to on ground 
that once it was held by the S. C. that 
inquiry was legal, the truth or otherwise 
of the allegations was for the commis- 
sion’s consideration — Commissions of 
Inquiry Act (1952), S. 3. (Para 10) 

(D) Commissions of Inquiry Act (1932), 
S. 3 — Charges against ex-ministers spe- 
cific and records rather than oral testi- 
mony to be used to establish them — m 
A ffidavit making out suffiaent case for 
inquiry — Each charge referring in de- 
tail to events wiQi dates and names of 
persons concerned — Chaiges held such 
that inquiry could be ordered. 

(Para 12J 

(E) Commissionsof Ihquiiy Act (1952), 
S. 3 — Commission directed to inquire 
into conduct of certain named persons 
who^ were ministers in the outgoing 
ministry — Commission also directs 
by CL (d) of notification to inquire who- 
focr any otiier person, besides the named 
individual^ whether as member of Coun- 
cil of mmisters or otherwise, made illegal 
gains during the period — Later on. 
Clause (d) deleted — Deletion challeng- 
ed on ground tiiat it was deleted for fear 
that it might recoil on persons who start- 
ed tlie inquiry — Held that it was un- 
likely that the Commission would over- 
look evidence which pointed to corrup- 
tion or malpractice in others. Even if no 
direct finding was given there would b« 
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<ainple reference to these matters in the 
report, in spite of the deletion of the 
.jdause. (Para 13) 

(F) Commissions of Inquiry Act (1952), 
B. 8 — Appointment or Commission to 
Inquire into conduct of ministers of out- 
going ministry challenged before Supreme 
Court as being mala fide — Held that 
question of mala fide could only be de- 
cided if it could be held that charges 
Srere false — Whether they led to the 
conclusion that the inquiry -was justified 
or it was malicious could not be said 
5(7hen there were only allegations and re- 
criminations but no evidence. If the 
charges had been made maliciously or 
falsely, the Commission would say so, 
jwhere necessary. Supreme Court could 
bot anticipate the inquiry and hold one 
themselves. (Para 14) 

Cases Referred; Chronological Paras 
(1969) AIR 1969 SC 215 (V 56) = 

Ci^^ Appeals Nos. 1148-1150 of 
1968. D/- 30-4-1988, P. V. Jagan- 
nath Rao v. State of Orissa 8 

Mr. A- K. Sen, Senior Advocate (M/s. 
K. El Jain, Bishambar Lai, H. K. Puri, 
C. B. Belwariar, Basudev Prasad and 
Bat Bhadra Pr^ad Singh, Advocates, 
vvilh him), for Appellants; Mr. M. K. 
Nambiyar, Senior Advocate, (M/s. R. K. 
Garg S. C. Agarwal, Bandnath Pra- 
sad and Anil Kumar, Advocates, with 
him), for Respondent No. 2; M/s. J. P. 
Goy^ and Sobhag Mai Jain, Advocates, 
for Respondents Nos. 3 to 6; Mr- D. N. 
Mukherjee, Ad\mcate, for Respondents 
Nos. 7 and 8; M/s. R.'E1 Garg, S. C. 
Agarwal, Anil Kumar Gupta and B. S. 
Khoji, Advocates, for Respondent No. 9. 

ORDER ; The Appeal shall stand dis- 
missed, but there snm be no order as to 
costs. Reasons for our judgment will 
foUow. Stay order is vacated. 

2. The following Judgment of the 
Court was delivered by 


HBDAYATUIJLAH, C. J. : This appeal 
Is brought against an order of the High 
Court at Patna, November 4, 1967, d^ 
missing a petition imder Arts. 226 and 
227 or the Constitution. By that peti- 
tion the appellants sought a declaration 
that a notification of the Governor of 
Bihar appointing a Comnussion of In- 
quiry under the Commissions of Inquiry 
Act, 1952, was ‘ultra vires’ illegal and 
inoperative’ and for restraining me Com- 
mission from proceeding wi£ the In- 
quity. The liigh Comt dismissed the 
]^tition without issuing a rule but gave 
detailed reasons in its orders- The ap- 


pellants now appeal by ^edal leave 
granted by this Court. After the hear- 
ing of the appeal concluded we ordered 
the dismissal of the appeal but reserved 
the reasons which we now proceed to 
give. 

3. As is common knowledge there was 
for a time no stable Government in 
Bihar. The Congress Ministry continu- 
ed in oflBce for some time first under 
Mr. Binodanand Jha and then under the 
first appellant, Mr. K- B. Sahay. When 
the Congress Ministry was voted out of 
oflBce, a Ministry was formed by the 
United Front Party headed by Mr. 
Mahamaya Prasad Sinha. The United 
Front Ministry also resigned on 25th 
Januaiy, 1968 and another Ministry was 
formed by the Shoshit Dal headed by 
Mr. B. P. MandaL This Ministry also 
went out of office on March 22, 1968 to 
be succeeded by another headed by Mr. 
Bhola Paswan Shastri. During the con- 
tinuance of the Congress Mim'stry Mr. 
Mahamaya Prasad Sinha helped by Mr. 
Kamakhya Narain Singh and his brother 
Mr. Basant Narain Singh and others were 
in opposition. When the United Front 
MinMry emerged these opponents be- 
came Ministers. The Minikry began to 
function from March 5, 1967. On 
March 17, 1967, the Governor announced 
in his speech that an inquiry would be 
made against the conduct of some of the 
Ministers who had gone out of office in- 
cluding the present appellants. It appears 
that the Coimcil of Ministers then consti- 
tuted a Cabinet Sub-Committee on 
July ^ 1967 to make a preliminary exa- 
mination of the allegations and the mate- 
rials relating to them. The upshot was a 
notification issued by the Gfovemor of 
Bihar under S. 3 of the Commissions of 
Inqu^ Act on October 1, 1967 by which 
inquiry was ordered against the appel- 
lants and two others (Mr. Raghavendra 
Narain Singh and Mr. Ambika Sharan 
Singh). The Commission was directed to 
inquire into and report on the following 
matters, namely: 

“(a) What was the extent of the assets 
and pecuniary resources owned and pos- 
sessed by each of the persons above-nam- 
ed, his family, relatives and other persons 
in whom he was interested, (i) at the be- 
ginning and (iR at the end of tiie temue 
of office or each of the offices held by him 
as aforesaid; 

(b) Whether each of the persons above- 
named, during the tenure of office or 
offices held by him, obtained any assets, 
pecuniary resources or advantages or 
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ofier benefits by abusing and exploiting 
his ofiBdal position or positions and whe- 
ther during 4e said period or periods his 
family, relatives and other persons in 
whom he was interested obtained, with 
his knowledge, consent or connivance, 
any assets, pecuniary resources, advan- 
tages or other benefits; 

(c) Whether, and if so to what extent 
each of the persons above-named other- 
^vise indulged in corruption, favouritism, 
abuse of power and other malpractices; 
and 

(d) Whether, besides the persons above- 
named, any other person or persons hold- 
ing official position either as a member of 
the Council of Ministers or otherwise, 
during the aforesaid period, made illegal 
gains or indulged in corruption, favour- 
itism, abuse of power or other malprac- 
tices in like manner as aforesaid.” 

Later the Government of Bihar decided 
on October 31, 1967 that clause (d) should 
be deleted and it was so deleted. The 
notification went on to state furthen 
“Without prejudice to the scope of the 
inquiry, the Commission shall, in parti- 
cular, inquire into and report on the 
mala fide and corrupt conduct of the 
persons above-named in relation to the 
foIlo\ving matters, viz. — 

Contracts for works; 

Grant of mineral concessions and 
issue and renewal of leases, licenses, and 
permits, particularly with respect to 
mines, minerals, forests, forest-products, 
non-ferrous metals, mills, generation and 
distribution of electricity, ferries, trans- 
port, etc. 

(c) Purchase and supplies of stores and 
materials. 

(d) Ap^intments, transfers, promotions 
etc. of officers. 

(e) Inslitutioiis and withdrawals of 
cases. 

(f) Protection to crimmals and corrupt 
officers. 

(g) Remissions of Gov'emment dues, 
loans and taxes. 

(li) Misuse of Government money and 
property'. 

(i) At^uisition, deacquisition, settlement 
and lease of lands. 

(;) Collection of money tluough check- 
posts- 

(Ic) Any other matter wiiich may be 
brought to the notice of the Commission 
in course of tlie inquiry.” 

The inquir>’ was entrusted to Mr. T. L. 
Venkatarama Aiyar, a retired Judge of 
this Court The Commission was to enter 


upon its duties from November 6, 1967. 
Chi October 31, 1967 a petition was filed 
in the High Court at Patna. The Hi^ 
Court summarily dismissed the petition on 
November 4, 1967. This appeal arises 
from the order. 

4. Since no rule was issued by the 
High Court tire allegations in the peti- 
tion were not controverted or admitted 
by the opposite parties. When the pre- 
sent appe^ was filed reliance was placed 
upon die affidavits filed with the petition 
and fresh affidavits were also filed. Op- 
portunity was afforded to the respon- 
dents to file affidavits in reply. An affida- 
vit in reply was filed by Abraham, Vigil- 
ance Commissioner, on behalf of (^vem- 
ment and respondent No. 5 on behalf of 
respondents 3 — 6. Separate affidawts 
were also filed by appellant 1 on April 4, 
and May 2, 1968. We have considered all 
the affidavits which find place on the re- 
cord of the appeaL 

5. The arguments of ffie appellants in 
this Court were substantially the same as 
were urged in the High Court They are 
really tw’o in number. Shortly stated, they 
are: fi^y, that the appointment of the 
Commission is a campaign of vilification 
for political gain by a part}' in opposition 
and is based on personal animus against 
those who kept the members of that party 
out of office- The argument thus attri- 
butes malice and mala fides to the Gov- 
ernor’s notification and abuse of die 
powers under the Commissions of Inquiry 
Act for an illegitimate purpose. Side by 
side there is the argument diat a succeed- 
ing Ministry cannot inquire into the con- 
duct of pubh'c and governmental affairs 
of die Ministr}' that goes out The second 
mgument is that tiie Governor’s term 
having come to an end under the Consti- 
tution, he was functus officio and could 
imt order the enquiry' contemplated by 
the Government then in power. 

C. The second argument goes to the 
root of the matter and may, ffierefore, be 
ron^dmed first. It was rejected by the 
&gh Court. Mr. M. A. Ay'yanear, the 
t^ovemor in whose regime the notifica- 
tion was issued, was sworn in as Gov- 
ernor of Bihar on May 6, 1962. Under 
Art. 1=6 (3) he could hold office for a 
term of five years firom the date on which 

•n upon the office, that is to say 

rill May o, 1967. Therefore, the contea- 
bon is dirt his continuance in office was 
illegal. The respondents rely upon the 
pro\'iso to Art. 158 (3), which says: 

“Troiided that Governor shall, notwith- 
standing the expiration of his ferm, cod- 
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tinue to hold office until his successor 
enters upon office,” 

and point out that there cannot be an in- 
terregnum in \’iew of the provision of Art 
153 that there shall be a Governor for 
each State. In reply Mr. A. K. Sen refers 
to the provisions of Art. 160 which malres 
provision for contingencies by laying 
down: 

“160. Discharge of the functions of the 
Governor in certain contingencies. 

The President may make such provision 
as he thinks fit for the discharge of the 
functions of the Governor of a State in 
any contingency not provided for in this 
Chapter.” 

Hfs contention is that under the third 
clause of Art 156 the Governors term is 
a closed term and if the term comes to an 
end without the successor, being named, 
the provisions of Art. 160 must he used. 
The proviso, according to him, covers 
only &e time lag before the successor en- 
ters office and not a case where no suc- 
cessor is appointed before the term of 
the holder is over. To hold otherwise, he 
submits, might enable the appointing 
authority to set at nau^t the provisions 
of the main clause through the proviso. 
By way of analogy he refers to Arts. 56 
and 62 (1) in' respect of the President and 
Arts. 67 and 68 (1) about the Vice-Presi- 
dent which enjoin that the election to fill 
the vacancies has to be completed in 
each case before the term ceases. He con- 
tends that the same result is implicit in 
the scheme of things in relation to the 
Governor because of the distinction be- 
tween ‘appointment’ and ‘entering an 
office.’ 

7. We are unable to accept the con- 
tention. There is no provision such as 
Art. 62 (1) or 68 (1) in the scheme of the 
Governor’s appointment On the other 
hand, the proviso to Art 156 (3) con- 
templates that the Governor is to continue 
to hold office ‘notwithstanding the ex- 
piration of his term.’ The effect of these 
words is to exclude all questions of the 
legality of the holding of office by a Gov- 
ernor after the expiry of his term. There 
must always be a Governor rmder Art. 153 
and the interregnum is avoided by the 
proviso. It is, of course, to be expected 
that a new Governor will be nominated 
betimes but circumstances may come into 
being which may take the holder beyond 
his five years’ term without a successor 
being named. It may not slways be pos- 
sible to appoint a Governor within the 
term of the incmnbent. Suppose, for in- 
stance, a person is designated within ffie 
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five years and he intends joining after a 
few days. Mr. Sen concedes that the 
former Governor may continue to hold 
office tin the new Governor assumes 
charge and this may take the former Gov- 
nor beyond his term of five years. Suppose 
after that term is over the Governor de- 
signate declines the office. There will 
immediately be an interregnmn. No doubt 
the provisions of Art. 160 may be resort- 
ed to but even that may not be sufficient 
to prevent an interregnum. Therefore, it 
is legitimate to hold that a person once 
appointed a Governor continues to hold 
that office tiU his successor enters upon 
his office. This successor may be ap- 

E ointed under Art. 155 or an order may 
e made xmder Art 160. Whatever the 
position die former Governor continues 
to hold office till the new Governor en- 
ters his office. For these reasons we hold 
that Mr. M. A. Ayyangar acted validly 
as Governor on October 1, 1967. We may 
however, say that there may be cases in 
which neglect to appoint a Governor 
soon may lead to an inference of failure 
to act imder the Gonstitution and it may 
require further examination as to the 
remedy.in such cases. As we do not view 
this case as satisfying the need for such 
examination we say nothing about it. No 
facts bearing upon the fmure to desig- 
nate a successor have been pleaded here. 

8. This brings us to the main ques- 
tion. As we pointed out above the first 
argument consists of two hmbs. We shall 
examine them sepiutely. The conten- 
tion that the power cannot be exercised 
by the succeeding ministry has been ans- 
wered already by this Court in two cases. 
The earlier of the two has been referred 
to by the High Court already. The more 
recent case is P. V. Jagannath Rao v. State 
of Orissa, (Civil Appe^ Nos. 1148-1150 of 
1968, D/- 30-4-1968)=(AIR 1969 SC 215). 
It hardly needs any authority to state that 
the inquiry will be ordered not by the 
Minister against himself but by some one 
else. When a Idinistry goes out of office, 
its successor may consider any glaring 
charges and may, if justified, order an 
inquiry. Otherwise, each Ministrj'^ will 
become a law tmto itself and the corrupt 
conduct of its Ministers will remain be- 
yond scrutiny. The High Court has ade- 
quately dealt with this point and we see 
no error. 

9. The next hmb of the argument is 
that the inquiry is the result of malice 
and political vendetta and the grounds 
are false and scurrilous. In the affidavit 
of Abraham reference is made to the 
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charges which have been drawn up against 
the appellants and 2 others (who were 
also heard by us). These charges num- 
ber 74 againrt the ex-Chief Minister (Mr. 
K- B. S^ay) and 86, 19, 42, 10 and 11 
against the others. Some of the charges 
are interconnected, Mr- Sahay in his affi- 
davit of May 2, 1968 has attempted to 
establish that Abraham himself had given 
a different version in his reports and had 
found nothing wrong where he now finds 
fault. A few of the charges are attempt- 
ed to be contrm’erted ruso. Request is 
made that the relevant files be summoned 
so that the falsity of the charges may be 
established. 

10. We find ourselves tmable to accede 
to the request for summoning the rele- 
vant files. The reason is fairly obvious. 
Once we have held that the inquiry is 
legal, it is manifest that the truth or other- 
wise of the allegations is for the Com- 
mission’s consideration. If the disproof 
of the allegations is so simple, there 
should be no difficulty in bringing the 
facts to the notice of tne Commission. We 
have no doubt that our former colleague, 
who heads the Commission, will be ^le 
to decide the issue as we are invited to 
do. 

IL We have read the charges which 
are to be investigated. We do not %vish 
to say anything imout the merits of these 
charges since what we say is hkely to 
have a bearing one way or another upon 
their truth. This riiatter is not in our 
hands, nor are we in possession of all the 
materials on which these charges will 
hereafter be attempted to be proved or 
disproved. We can only say that (as we 
see them) each charge refers in detail to 
events with dates, names of persons con- 
cerned, particulars of the action taken 
and the conduct which is to be consider- 
ed. The charges are such that we think 
an inquiry can be ordered. Whether they 
are true or false is another matter. 

12. It cannot be stated sufficiently 
strongly that the public life of persons in 
autiiority must never admit of such 
charges being even framed against them. 
If they can be made then an inquiry whe- 
ther to establish them or to clear the name 
of the person charged is called for- If 
the chides were vague or speculative 
suggesting a fishing expedifion we would 
have paused to consider whether such an 
inquiry' should be allowed to proceed. A 
perusd of the grounds assures us tliat the 
charges are specific, and that records 
rather than oral testimony will be used to 


establish them. We a^e with the HiA 
Court that the affidavit in opposition make 
out a sufficient case for inquiry. 

13. It is contended that clause (d) was 
excluded from the notification so that the 
inquiry mi^t not recoil upon those who 
had started it. Reference is made to the 
notification of March 12, 1968 to show 
that in the notification ordering inquiry 
against Mr. Mahamaya Prasad Sinha and 
his colleagues that clause is included. That 
should be a matter of satisfaction to the 
present appellants. It is unlikely that the 
Commission will overlook evidence which 
points to corruption or malpractice in 
others. Even if no dirert finding is given 
there will be ample reference to these 
matters in the report. 

14. Finally it is argued tiiat the action 
is mala fide. This can only be decided 
if it can be held that the allegations were 
false. The Commission will first find the 
facts. Whether they lead to the conclu- 
sion that the inquiry was justified or it 
was malicious, cannot be said just now, 
when there are only aRegab'ons and re- 
criminations but no evidence. If the 
charges have been made mah'dously or 
falsely, we are sme the Commission will 
say so, where necessary. We cannot anti- 
cipate the inquiry and hold one ourselves. 

15. These reasons impelled us to order 
the dismissal of the appeal which order 
we formaUy pronounced earher. 

RGD. Appeal dismissed- 


AIR 1969 SUPREME COURT 26S 
(V 56 C 49) 

(From Punjab: AIR 1968 Punjab 450 (FB)) 
J. C. SHAH AND V. BHARGAVA, JJ. 

S. Umrao Singh, Appellant v. Daibara 
Singh and others. Respondents. 

Civil Appeal No. 1707 of 1967, D/- 
25-7-1968. 


Constitution of India, Art. 191 (I) (a) — 
Office of profit — Allowances paid under 
Hr. S to 7 of Punjab Panchayat SamitieS 
and ZiUa Parishads Non-oflScial Members 
(Payment of AUowances) Rules, 1965, 
does not convert the office of Chairman 
Panchayat Samities into an office of pro- 
fit Such a person is not disqualified 
from being eleded to the Legislative As- 
sembly. 


The allowances paid under Rules S to 
7 of the Punjab Panchayat Samities and 
Zilla Parishad Non-official Members (Pay- 

BM/BM/D5S3/6S 
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ment of Allowances) Rules do not con- 
vert the office of Chairman of a Pancha- 
yat Samiti into an office of profit. Con- 
sequently a person holding an office of 
Chairman Panchayat Samiti is not disqua- 
lified from being elected to the Legisla- 
tive Assembly. AIR 1968 Punj 450 (FB), 
Affirm ed; AIR 1954 SC 653, Dist. 

(Para 4) 

The allowance paid imder R. 3 is clear- 
ly an allowance paid for the purpose of 
ensuring that the Chairman of a Panchayat 
Samiti does not have to spend money out 
of his own pocket for the discharge of his 
duties. It envisages that in performing 
the duties, the Chairman must undertake 
journeys within the district and must be 
incurring expenditure when attending 
meetings, supervising plans, projects, 
schemes and other works and also in con- 
nection with the discharge of other law- 
ful obhgations and implementation of 
Government directives. It is a consolidat- 
ed amount in lieu of the travelling allow- 
ance, daily allowance or any other allow- 
ances to which he might have been en- 
titled in order to compensate him for ex- 
penses incurred in connection with the 
discharge of his official duties. So far as 
rules 4 to 7 are concerned, they only pro- 
vide for payment of travelling allowance 
and daily allowance when a Chairman 
performs a journey in corihection with his 
official duties ouMde the district- Clear- 
ly, these allowances are also meant to 
ensure that he does not have to incur ex- 
penditure from his own pocket for the 
piupose of discharging his offidal duties. 

(Paras 5 to 7) 

Cases Referred: Chronological Paras 

(1954) AIR 1954 SC 653 (V 41) = 

ILR (1955) Mys 109, Ravanna 

Subanna v- G. S. Kaggeerappa 10 

M/s. Hardev Singh, P. Parmeswara Rao 
and S. S. Khanduja, Advocates, for Ap- 
pellant; M/s. R. K. Garg and S. G. Agar- 
wala. Advocates of hl/s. Ramamiuthi and 
Co.; and M/s. Baldev Singh Khoji and 
Arul Kumar Gupta, Advocates, for Res- 
pondent No. L 

The follo^ving Judgment of the Court 
was delivered by 

BHARGAVA, J. : The appellant, who 
was defeated by respondent No. 1 (here- 
inafter referred to as “the respondent, 
the successful candidate, in the Generd 
Election of 1967 to the Punjab Vidhan 
Sabha from Nakodar Constituency, Dis- 
trict JuUundxu, challenged the election of 
the respondent in an election petition inter 
alia on the ground that he was disqualifi- 
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ed from being chosen as a member of the 
Assembly, because he was holding an 
office of profit imder the State Govern- 
ment at the relevant time- This was the 
only ground which was pressed at the 
trial of the election petition before tibe 
Higli Court of Punjab and Haryana at 
Chandigarh. The High Court dismissed 
the election petition rejecting this conten- 
tion of the appellant and, consequently, 
the appellant has come up to this Court 
in this appeal under Section 116~A of the 
Representation of the People Act, 195L 

2. Admittedly, the respondent was the 
Chairman of a Panchayat Samiti, and the 
groimd that he was disqualified from be- 
ing a candidate was based on Rules 3 to 
7 of the Punjab Panchayat Samities and 
Zila Parishads, Non-official Members 
(Payment of Allowances) Rules, 1965 
(hereinafter referred to as "the Rules”) 
which are as follows: — 

“3 There shall be paid a monthly con- 
solidated allowance, in heu of all other 
allowances, at the following rates, to the 
Chairman of a Panchayat Samiti and that 
of a Zila Parish ad, for performing all offi- 
cial duties and journeys concerning the 
Panchayat Samities or Zilla Parishads as 
the case may be, within the district, in- 
cluding attending of meeting, supervision 
of plans, projects, schemes and other 
works and also for the discharge of all 
lawful obhgations and implementation of 
Government directives: — 

(a) Chairman, Panchayat Samiti Rs. 100 

(b) Chairman, Zila Parishad 150 

4. The Chairman, Vice-Chairman and 
Members shall, for the purpose of rates 
of mileage and daily allowance adim'ssible 
to them under these rules, be divided into 
the follo^ving two categories: — 

(i) Category 1 — This shall include Chair- 
man and Vice-Chairman of the Pancha- 
yat Samitis and Zila Parishads. 

(ii) Category H — This shall include 
all other Members of the Panchayat Sami- 
tis and Zila Parishads. 

5. There shaU be paid to the Chair- 
man, Vice-Chairman and Member, mile- 
age allowance for journeys performed 
for any official work outside the district. 
Such journeys shall not be undertaken 
unless authorised by the Panchayat 
Samiti or the Zila Parishad, as the case 
may be. 

Note. — The power imder this sub-rule 
shall not be delegated to any other auth- 
ority. 

(2) The Vice-Chairman and the Mem- 
ber shall also be paid mileage allowance. 
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in respect of a jouniey performed within 
the district, for — 

(a) attending the meetings; and 

(b) for any official work or for super- 
vision of a cattie fair held by the Pancha- 
yat Samiti; 

Provided that the Vice-Chairman and 
the Members shall not be entitled to 
mileage allowance under Clause (b) un- 
less ihe ioumey for such w'ork or super- 
\'ision has been approved by the Pancha- 
yat Samiti or Zila Parishaa, as the case 
may be, and the number of Members 
deputed for supervision does not exceed 
five on any one day. 

6. The payment of mileage allowance 
to a Chairman, Vice-Chairman and Mem- 
bers for the purposes and joiuneys men- 
tioned in Rule 5 shall be regulated as 
follows: — 

(i) Mileage allowance by rail. — For a 
ioumey between the stations connected 
by rail, the Chairman and Vice-Chairman 
shall be entitled to travel by Ist Class 
and the Members by 2nd Class. The 
Chairman, Vice-Chairman and the Mem- 
bers shall be entitled to draw single 
fare of the Class of accommodation to 
which he is entitled: 


Provided that if ihe journey is per- 
formed in lower class, the Chairman, 
Vice-Chairman and Members shall be 
entitled to the fare actually paid for that 
dass. 

(ii) Mileage allowance by bus. — For 
a journey between the places connected 
by road, where regular bus service plies, 
and also for a journey between tiie sta- 
tions connected oy rail but performed by 
bus by taking a single seat, the Chair- 
man, Vice-Chairman and Members shall 
be paid the fare actually paid. 

(iii) Mileage allowance for journeys 
between the stations partly cormected by 
rail and partly by bus, — For a journey 
between stations partly cormected by 
rail and partly by bus, the Chairman, 
Vice-Chairman and hfembers shall be 
paid actual railway fare limited to the 
dass of accommodation to which he is 
entitled and the bus fare actually paid. 

(iv) Mileage allowance by road. — (a) 
The mileage allowance by road shall be 
admissible, at the rates specified below, 
for ihe journeys performed by the Chair- 
man, Vice-Chairman or Members between 
stations which are neither cormected by 
rail nor by regular bus: — 


Motor Cycle 
or Scooter 

Ordinary cycle 

Other means of 
conveyance 

12 Parse per mile 

9 Parse per mile 

25 Paise per mile 


(b) If a Chairman, Vice-Chairman 
or Member performs a journey by 
Motor Cycle, Scooter, Ordinary Cyde 
or by other means of conveyance 
between the stations cormected by 
rail or regular bus, the mileage allow- 
ance calculated at the rates prescribed 
above for each kind of conveyance shall 
be hmited to rail or bus fare, had the 
joimiey been performed by rail or bus, 
as the case may be. 

Notes. — (1) A Chairman, Vice-Chair- 
man or Member, using means of loco- 
motion provided at the expense of the 
Government, Panchayat Samiti, Zila Pari- 
shad or any other local authority shall 
not be entitled to any mile^e allowance. 

(2) A Chairman, Vice-Chairman, or 
Member travelling in a vehide belong- 
ing to any odier Member, Vice-Cliair- 
man or Chairman shall not be entitled 
to any mileage allowance The mileage 
allowance of the orvner of the vehide 
shall, however, be regulated under 
Clause (iv). 

7. Subject to the provisions of Rule 3. 
— (1) the daily allowance to a ^airman. 


Vice-Chairman and Members shall be 
admissible at the following rates. — 

Category I .. Es. 600 per day 

Category H .. Rs, 4.00 per day. 

(2) A Chairman, Vice-Chairman, or 
Member shall be allowed: — 

(a) full daily allou'ance for the day he 
attends the meeting; 

(b) full daily allowance for the days 
of halt in case the halt is for any of the 
purposes specified in rule 5 above; 

{e) half daily allowance for the day of 
d^arture and half daily allowance for 
day of arrival in connection with a 
journey performed for any of the pur- 
poses specified in Rule 5: 

Prowded that — 

(i) in the case of a Chairman, Vice- 
Chairman or Member who is treated as 
a State guest while attending the meeting 
or while on duty uuthin or outside the 
district, his daily allowance for such 
days shall be Iknited to one-fourth if 
he is provided with &ee board and lod- 
gmg and to one-half, if he is charged 
either for board or for lodging; 
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(ii) not more than one daily allowance 
shall be admissible for a day in any case; 

(iii) a Chairman, Vice-Chairman or 
Member may, at his option draw one 
daily allowance in lien of mileage allow- 
ance plus half daily allowance for the 
day of journey proceeding and following 
the day(s) of h^f.” 

It was alleged that the office of Chair- 
man of a Panchayat Samiti was an office 
under the State Government of Punjab 
and that the allowances paid under these 
Rules made that office an office of pro- 
fit Two questions, therefore, arose for 
decision. The first was whether the pay- 
ment of the allowances under Rules 8 to 
7 made the office of Chairman of Pan- 
chayat Samiti an office of profit, and 
the second was whether the office of 
Chairman of Panchayat Samiti was an 
office imder the State Government 
S. The learned Judge trying the elec- 
tion petition recorded evidence in the 
trial of the petition up to 31st July, 1967, 
and adjourned the case for argu- 
ments to 21st August, 1967. On 

19ih August, 1967, however, the 

Governor of Punjab issued Ordinance 
No, 10 of 1967 to amend the State Legis- 
lature (Prevention of Disqualification) 
Act, 1952, so as to add Section 2 (b) in 
that Act as follows: — 

*Tt is hereby further declared tiiat the 
office of Chairman of a Panchayat Samiti 
or Zila Parishad shall be deemed never 
to have disqualified and shall not dis- 
qualLf>'’ the holder thereof for being cho- 
sen as, or for being, a Member of the 
Punjab State Le^lature.” 

In vievr of die issue of this Ordinance, 
the appellant was allowed to challenge 
the validity of the Ordinance without 
amendment of the election petition, and 
the learned Judge trying the petition, 
being of the wew that the various ques- 
tions involved were of considerable im- 

E rtance and should be settled by a 
ger Bench, referred die petition to a 
Full Bench. The Full Bench held on 
the first two questions against the appel- 
lant, so diat the petition had to be dis- 
missed on that ground. Consequendy, 
the Full Bench refrained from expressing 
any opinion on the third question relat- 
ing to the validity of the Ordinance and 
passed an order dismissing the petition 
with costs 

4. In this appeal also, the same three 
questions has’e been again raised by the 
appellant We consider that this appeal 
ran be disposed of on the basis of the 


answer to the first ^estion alone, be- 
canse, in our opinion, the High Court came 
to a correct conclusion in holding that 
the allowances paid under Rules 3 to 7 
of the Rules did not convert the office 
of Chairman of a Panchayat Samiti into 
an office of profit 

5. The payment to a Chairman, Pan- 
chayat S amit i, imder Rule 3 is described 
in the rule as a monthly consolidated 
allowance iu lieu of all other allowances 
for performing all offidai duties and 
journeys concerning the Panchayat 
Samiti within the district, induding at- 
tending of meetmgs, supervision of 
plans, projects, schemes and other works 
and also for file discharge of aU lawful 
obligations and implementation of Gov- 
ernment directives. This provision in 
very dear language shows that the al- 
lowance paid is not salary, remuneration 
or honorarium. It is dearly an allow- 
ance paid for the purpose of ensuring 
that the Chairman of a Panchayat Samiti 
does not have to spend money out of his 
own pocket for the discharge of his 
duties. It envisages that, in perfor min g 
the duties, the Chairman must under- 
take journeys within the district and must 
be incurring expenditure when attend- 
ing meetings, supervising plans, projects, 
schemes and other worls and also in 
connection with the discharge of other 
lawful obligations and implementation ofl 
Government directives. No evidence has 
been led on behalf of fiie appellant to 
sbow fiiat a Chairman of a Panchayat 
Samiti does not have to perform such 
journeys in the course of his offidal 
duties and to incur expenditure in that 
connection. The State Government, 
which was the competent authority, fix- 
ed the allowance for a Chairman of a 
Panchayat Samiti at Rs. 100 per month, 
obviously because it was of me opinion 
that this sum will be required on an 
average every month to meet the expen- 
ses which the Chairman will have to in- 
cur in this connection. In these circum- 
stances, the burden lay on the appellant 
to give evidence on tiie basis of which 
a definite finding could have been ar- 
rived at that the amount of Rs. 100 per 
month was excessive and was not re- 
quired to compensate the Chairman for 
the expenses to be incurred by him in 
the discharge of his offidal duties as en- 
visaged in the rule. That burden dear- 
ly has not been even attempted to be 
discharged by the appellant. 

6. In this connection, fiie High Court 
li^tly compared Rule S of the Rules 
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the earlier provision on the same subfect 
contained in the Punjab Panchayat Sami- 
tis and Zila Parishads Non-Official Mem- 
bers (Payment of Allowances) Rules, 
196L Under those earlier Rules of 1961 
tiie Ghairman was entitled to draw tra- 
velling allowance and daily allov/ance 
even when travelling ^vithin die district. 
There were, however, certain limitations 
such as that no travelling allowance was 
to be drawn by a Member, if the jour- 
ney was performed for attending a meet- 
ing held within a radius of five miles 
from his place of residence or he per- 
formed die journey in a transport pro- 
vided at the expense of Sie Ma Pari- 
shads/Panchayat Samitis or any other 
local authority or Government There 
were also limitations on the ri^t to draw 
daily allowance, e. g., the amoimt of 
daily allowance was to be limited to 
y4lh of the rate provided, if the Chair- 
man was provided free board and lodg- 
ing officially and at H rate if he was 
charged either for board or for lodging. 
It appears that, in the year 1965, it was 
considered desirable that the Chairman 
of a Panchayat Samiti should not draw 
travelling allowance and daily allowance 
while performing duties wtlini the dis- 
trict and should only be entitled to these 
allowances when required to travel out- 
side the district. Consequently, under 
Rule 3 of the Rules, provision was made 
for this monthly allowance of Rs. 100 as 
a consolidated amount in h'eu of the 
travelling allowance, daily allowance, or 
any other allowances to which he might 
have been entitled in order to compen- 
sate him for expenses incurred in con- 
nection xvith the discharge of his offidal 
duties. In these circumstances, the High 
Court was perfectly correct in arriving 
at the conclusion that this allowance of 
Rs. 100 per month did not amount to re- 
ceipt of any profit or gain by the Chair- 
man and only represented the amoimt 
which he was expected to spend on an 
average every month for the purpose of 
properly disciarging his official duties. 

7. So far as rules 4 to 7 are concern- 
ed they only provide for payment of 
travelling allowance and daily allowance 
when a Chairman performs a journey in 
connection with his official duties out- 
side the district Clearly, these allow- 
ances are also meant to ensure that be 
does not have to incur expenditure from 
his ovvTi pocVet for the purpose of di^ 
chaiging his offidal duties. There is 
again no evidence from which an infer- 
ence may be drawm that the amount re- 


ceived by a Chairman for travelling al- 
lowance or daily allowance is in excess 
of the amount of expenditure which hs 
would have to incur for the mrpose of 
performing the jovmeys in order to dis- 
charge his offidal duties. 

8- Our attention was drawn bv leam* 
ed counsel to the fact that in Rule 7 tii6 
persons entitled to daily allowance are 
divided into twm categories and a Chair- 
man of a Panchayat Samiti belonging to 
Category I is entitled to Rs. 6 per diem 
when a Member of the Samrl! belonging 
to Category II is only entitled to Rs. 4 
per diem. The argument was that fiiere 
was no explanation for payment at a 
hi^er rate to file Chairman and, conse- 
quently, it must be held that the Chair- 
man must be making a gain out of the 
payment to him of daily allowance- We 
are unable to accept this submission. The 
daily allowance is inv'ariably fixed after 
estimating what extra expenditure in a 
day the person concerned would have to 
incur. A Chairman, it appears, was ex- 
pected to incur more expenditure per 
day fiian a Member, and that seems to 
be the reason why a higher rate of daily 
allowance was prescribed for him. to 
any case, such a pa>'ment is clearly 
meant only to cover additional expendi- 
ture and out-of-pocket expenses of the 
Chairman and, while no evidence has 
been advanced to show that out of too 
amount received as daily allowance the 
Chairman wall in fact invariably make a 
saving, it cannot be held that this pay- 
ment would result in gain so as to maVn 
the office an office of profit 

9. In the course of his submissions, 
learned counsel tried to urge that the 
payment of travelling allowance and 
daily allowance imder Rules 3 to 7 was 
in addition to the pa>'ment of the conso- 
lidated monthly allowance under R. S 
and payment of two sets of allowances 
must necessarily result in profit to the 
payee. The argument proceeds on a 
complete misunderstanding of the Rules. 
Rule 3 only covers payment to compen- 
sate a Chairman for journeys performed 
by lum for his offidal duties within the 
distoct in which the Panchayat is situa- 
ted, while rules 4 to 7 govern cases where 
the journey is performed outside the dis- 
trict Rule 3 and Rules 4 to 7 are, there- 
fore, complementary and exclusive of 
each other. In fact. Rule 5 makes it 
dear that the mileage allowance is ad- 
missible only for Journeys undertaken 
outside the district,' wliile, in respect of 
daily allowance, the fact that the right 
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to receive it accrues only when the Jour- 
ney is outside the distrirt is made mani- 
fest by laying down that the receipt of 
this daily allowance is to be subject to 
file provisions of Rule 3. The submis- 
sion that the payment under Rules 4 to 7 
is in addition to the payment imder R. 3 
is, thus, clearly misconceived. 

10. In this connection, learned coun- 
sel drew our attention to a decision of 
this Court in Havana Subanna v. G. S. 
Kaggeerappa, AIR 1954 SC 653 at p. 656 
where, dealing with the provision relat- 
ing to this msgualification, the Court 
held: — 

“The plain meaning of flie expression 
seems to be that an office must be held 
tmder Government to which any pay, 
sa^ry, emoluments or aRowance is at- 
tached. The word “profit” connotes die 
idea of pecuniary gain. If there is real- 
ly a gain, its quantum or amount would 
not be material; but the amount of 
money receivable by a person in con- 
nection with the office he holds may be 
material in deciding whether the office 
really carries any profit." 

This principle, on the finding arrived at 
by the High Court and affirmed by us 
above, is of no assistance to the appel- 
lant It is clear that the appellant has 
failed to estabh’sh that the allowances 
payable under Rules 3 to 7 of the Rules 
result in any pecuniary gain to a Chair- 
man of a Panchayat Samiti and, conse- 
quently, there is no question of any dis- 
qualification arising. 

IL The appeal fails and is dismissed 
with costs. 

GGM/D.V.C. Appeal dismissed. 
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Electricity Ad (1910), (as amended in 
1959), Section 6 (1) (a) — Provisions of 
Section 6 (1) are mandatory — Notice 
must specifically caU upon licensee to 
sdl the imdertaldng — Power must be 

«(Spl. Civil Appln. No. 1098 of 1962, 
D/- 31-10-1963— Guj) 
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exerdsed in mode prescribed — (General 
Clauses Act (1897), Section 14 — Power) 
— . (Civil P. C. (1908), Preamble — Inter- 
pretation of Statutes — Expropriation 
Statutes). 

Provisions of Section 6 (1) are manda- 
tory and they must be strictly comphed 
with. Section 6 (1) confers power on the 
State Electricity Board to take away the 
property of the licensee. Such a power 
must be exercised strictly in accordance 
with law. The legislature has prescrib- 
ed the manner of its exercise. It must 
exercise it in that manner and in no 
other way. Section 6 (1) (a) empowers 
the Electricity Board to interfere with pro- 
perty rights of the h'censee. Therefore 
such a power has to be strictly construed. 
It must also be seen that the Parh'ament 
deliberately changed flie form of the 
notice to be given from what it was be- 
fore the Act was amended by Act 32 of 
1959 was enacted. It prescribed that 
the notice must specifically call upon the 
licensee to seR the undertaking. The 
mandate of the law is clear and it must 
be obeyed. AIR 1936 PC 253 (2) and 
Am 1960 SC 576, ReL on. (Para 6) 

Therefore, where the notice issued by 
die Board merely notifies the licensee 
that the Board has decided to exercise 
and shaU exerdse the option of purchas- 
ing the undertaking, the notice is invafid. 

(Paras 5, 8) 

Cases Referred: Chronological Paras 
(1960) AIR 1960 SC 576 (V 47) = 

1960-2 SCR 739 = 1960 Cri LJ 
752, BaUabhdas Agarwala v. 

J. C. Chakravarty 5 

(1936) Am 1936 PC 253 (2) (V 23) = 

63 Ind App 372 = 87 Cri LJ 
897, Nazir Ahmad v. King Em- 
peror 5 

Mr. C. K. Daphtary, Attorney-General 
for India, (Mr. L N. Shroff, Advocate, 
with him), for Appellant^ Mr. M. C- 
Chagla, Senior Advocate, (M/s. R. M. 
Vin and R. Gopalakrishnan, Advocates, 
with him), for Respondent No. 1, M/s. 
R. H. Dhebar and S. K. Dholakia, Advo- 
cates, for Respondent No. 2. 

The following Judgment of the Court 
was deh’vered by 

HEGDE, J.: The only question for 
decision in this appeal is whether die 
oob'ce issued by the appellant on June 
23, 1961 imder Section 6 of the Indian 
Electricity Act 1910 as amended 'by Act 
32 of 1959 (to be hereinafter referred to 
as the Act) is valid. The High Court 
has come to the conclusion that it is not 
a valid nofice- 
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2. On 4tli January, 1928, the father 
of respondent No. 1 was granted s. 
licence to supply electric energy within 
the area consisting of municipal limits of 
Dabhoi and the territories comprised 
within half mile radius from the muni- 
cipal boundary lines by the Government 
of Baroda under the Baroda Electricity 
Act Samvat 1964 (Act 1 of 1964). The- 
said Co. was known as Dabhoi Electri- 
city Co. Kespondent No. 1 was at all 
material times the holder of this licence. 

3. The said licence conferred an op- 
tion on the Government to purchase the 
undertaking in accordance with the terms 
of the licence. Clause 26 (a) of that 
licence is material for omr present pur- 
pose. That clause reads; 

“The option of purchase given by Sec- 
tion 8 of the Act shall be exercisable on 
the expiration of 40 years computed from 
the commencement of this licence and 
thereafter on the expiration of every 
subsequent period of 8 years during the 
subsistence of this licence ” 

4. On the merger of Baroda State 
with the then Pro\Tnce of Bombay, the 
Indian Electricity Act, 1910 and the In- 
dian Electricity (Supply) Act, 1948 were 
made applicable to the territories of the 
former State of Baroda and the corres- 
ponding Baroda Act was repealed vidth 
the saving clause that the licences issued 
under the repealed Act shall continue to 
remain in force until the expiration of 
the period of licence as if they were 
issued under the Act of 1910. 

5. In exercise of the powers confer- 
red by Section 5 of the Indian Electri- 
city (Supply) Act, 1948, the State Gov- 
ernment constituted the appellant Cor- 
poration The appellant served upon 
respondent No. 1 a notice on June 23, 
1961. That notice is important for our 
present purpose. Hence we shall quote 
the same in full. It is as follows: 

“THE GUJARAT ELECTRICm 
BOARD 

Kothi Bldg., Raopura 
Reg. A- D. Road, Baroda. 

Ref. No. PIE. BRD. 

7 (A) 19648. Dated 23 June, 19SL 
To 

Tlic D.abhoi Electric 
Power Supply Co. 
c/o Shri Girdharlal Motilal 
Contractor (Shcth). 

Ajit Bungalow, Pratapnagar 
Society, Baroda. 

Sub- (1) Notice under SecHon 6 of the 
Indian Electricity Act 1910 


V. Girdharlal (Hegde J.) A. LB. 

and exerdse of option vest- 
ed in the Gujarat Electricity 
Board to purchase your 
undertaking. 

(ii) The Dabhoi Electric License 
1928 granted by the Gov- 
enunent of Baroda under 
the State Electricity Act, 
Samvat 1964. 

Dear Sir, 

In exercise of the powers conferred on 
the Gujarat Electricity Board by xirtue 
of Section 71 of the Electricity (Supply) 
Act, 1948, read together with Section 6 
of the Indian Electricity Act, 1910, as 
amended by the Indian Electricity 
(Amendment) Act, 1959 (32 of 1959) this 
is to give you notice that the Gujarat 
Electricity Board has decided to exercise 
and shall exercise the option of purchas- 
ing your undertaking on 8rd January, 
1963, the date on which the license 
granted to you by the Government of 
Baroda expires. The receipt of this 
notice may please be acknowledged. 

Yours faithfully, 
Sd/- Secretary, The 
Gujarat Electricity Board.” 
As this notice was issued after the Indian 
Electricity Actv 1910 was amended by 
Act 82 of 1959, we have to see whether 
that notice complies with the require- 
ments of Section 6 (1) (a) of the Act 
which says: 

"Where a h’cense has been granted to 
any person not being a local authority. 
State Electricity Board shall. — 

(a) in the case of a license granted 
before the commencement of the Indian 
Electricity (Amendment) Act, 1959 on 
the expiration of each such period as is 

specified in the license 

have the option of purchasing the und'er- 
tekmg and such option shall 1)6 exercised 
by the State Electricity Board sersung 
upon the licensee a notice in writing of 
not less than one year requiring the 
licensee to seU the imdertaking to it at 
the expiry of the relevant period refer- 
red to in this sub-section.” 

These prosisions confer a power on the 
State Electricity Board to purchase the 
property of the h'censee but diat right 
cm be exercised only in the manner pro- 
rided in the Act and not in any other 
way._ It must be remembered tfiat the 
prosisions in question empower tlie State 
Electricity Board to interfere with the 
property rights of the licensee. There- 
mre such a power will have to be strict- 
ly construed. The legislature has pre- 
scribed a mode for the exercising of that 
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power and hence tiiat power can be exer- 
cised only in that manner and in no 
other manner. See Nazir Ahmad v* King 
Emperor, 63 Ind App 372 = (AIR 1936 
PC 253 (2)) and Ballabhdas Agarwala v. 
J. C. Ghalcravarty, 1960-2 SCR 739=(AIR 
1960 SC 576). Before the option to pur- 
chase the undertaldng can be exercised, 
the State Electricity Board must call 
upon the licensee by means of a notice 
in writing within the period mentioned 
in Section 6 (1) to sell the undertaking 
to it on the eviration of the period for 
which licence was given. The impugn- 
ed notice does not require the licensee 
to sell the undertaldng. It merely noti- 
fies the respondent that the appellant 
Board has decided to exercise and shall 
exercise the option of purchasing the 
respondent’s undertaking on Srd January, 
1963, ^e date on which the licence 
granted to him by the Government of 
Baroda expired. 

6. It was contended by the learned 
Attorney-General on behalf of the appel- 
lant that in matters like these rigid com- 
pliance with the provisions of law should 
not be insisted upon. According to him 
if fte legal requirements are substantially 
satisfied the validity of the notice given, 
should be upheld. Proceeding further 
he urged that so long as the notice given 
by Electricity Board is sufficient to inti- 
mate the licensee the intention of the 
Board, the mandate of the law is com- 
plied with; in a notice under Sec. 6 (1) 
what is of the essence is the substance 
of the matter mentioned therein and not 
the marmer in which the notice is word- 
ed. He urged that the licensee must 
have imported some cormnonsense into 
the notice received by him and he could 
not be allowed to rig^e out of his obli- 
gation by having recourse to technica- 
lities. In advancing these arguments, the 
learned Attorney-General overlooked the 
fact that notice required by Section 6 (1) 
is not a notice of an action to be taken 
or merely a procediual step. It is a 
mode of exerdsing the power conferred 
on the State Electridty Board by the 
exercise of which the property rights of 
the licensee can be affected. Section 6 
(1) confers power on the State Electri- 
aty Board to take away the property of 
the licensee. Such a power must be 
exercised strictly in accordance with 
law. The legislature has prescnbed the 
maimer of its exercise. It must exercise 
in that manner and in no other 
way. It must also be seen that 
the Parliament deliberately changed the 
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form of the notice to be given from what 
it was before Act 32 of 1959 was enact- 
ed. It prescribed that the notice must 
specifically call upon the licensee to sell 
the undertaking. The mandate of the 
law is clear and it must be obeyed. We 
agree with Mr. M. C. Chagla learned 
counsel for the licensee that the issuing 
of a notice strictly in accordance with 
the provisions of Section 6 (1) is a condi- 
tion precedent to the exercise of the 
power conferred on the State Electridty 
Board to purchase the undertaking. That 
being so, we must hold that Section 6 (1) 
is mandatory and it must be strictly com- 
plied with. 

7. La this case we are not satisfied 
that the requirements of law have at 
least been substantially complied with. 
Obviously the person who issued the 
notice was not familiar with the legal 
position. He appears to be under the 
misapprehension that - Section 71 of the 
Electridty (Supply) Act 1948 was stfll in 
operation when he gave the notice. He 
appears to have been in two minds. He 
was not sure whether he should issue the 
notice imder the provisions of the Act 
as they stood on ihe date of the notice 
or in accordance vrith die provisions as 
they were prior to the coming into force 
of Act 32 of 1959. At the top of the 
notice it is mentioned that it is given 
rmder Section 6 of the Act but in the 
body of the notice it is purported to bo 
given in exercise of the power available 
imder Section 71 of the Indian Electri- 
dty (Supply) Act. Again the contents of 
notice indicate that it is a notice under 
Section 7 (1) read with Section 7 (4) of 
the Indian Electridty Act, 1910 as they 
stood prior to 1959. Quite dearly the 
notice speaks in two voices. It is the 
product of a confused mind. We fail to 
see how any commonsense c.aa be read 
into it. On reading the notice the licen- 
see could not have been definite whether 
the State Electridty Board purported 
to exercise the po-rcr under the law as 
it was on the dat: of the notice or as it 
was under the unamended Act. Rights 
and liabilities of the Electricity Board 
and the h'censee before Act 32 of 1959 
came into force are substantially differ- 
ent from their rights and liabdities imder 
tlie Act. On reading the impugned notice 
it could not have been dear to tlie licen- 
see that he had been called upon to sell 
the undertaking in accordance with the 
law as it then stood. We are unable to 
accede to the request of the Attorney- 
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General to read into notice words which 
are not there. 

8. For the reasons mentioned here- 
inbefore we agree with the High Court 
that the impugned notice is invalid and 
by virtue of Qiat notice the appellant 
cannot compel tiie respondents to sell 
the \mdertaiang in question. 

9. Accordingly this appeal fails and 

file same is dismissed with costs. 
MVJ/D.V.C. Appeal dismissed. 


AIR 1969 SUPREME COURT 270 
(V 56 C 51) 

(From: Gujarat)® 

S. M. SIERR R. S. BACHAWAT AND 
K S. HEGDE, JJ. 

State of Gujarat, Appellant v. Jetawat 
Lalsingh Amarsingh and others. Respon- 
dents. 

Civil Appeal No. 1(57 of 1965, D/- 
7-S-1968. 

(A) Bombay Merged Territories and 
Areas (Jagir Abolition) Act (39 of 1954), 
S. 14 (1) — Compensation under — When 
can be claimed. 

Before a person can claim compensa- 
tion under S. 14 (1), he has to establish 
(1) that he is not me Jagirdar of the con- 
cerned Jagir, (2) he is aggrieved by the 
provisions of the Act as abolishing, ex- 
tin^shing or modifying any of the 
rimts to, or interest in propert)' as a re- 
sult of the abolition of the Jagir and (3) 
compensation for such abolistog, extin- 
guishment, modification has not been 
prorided in the provisions of this Act- 

(Para 6) 

(B) Bombay Merged Territories and 
Areas (Jagir Abolition) Act (39 of 1954), 
S. 14 (1) — Right of Bhayyat to enjoy 
Gharkhed lands free from payment of 
assessment — Amounts to interest in 
property — Land subject to assessment 
•— Interest is modified. 

It cannot be denied that right to en- 
joy a property without the bability to 
pay assessment is a more valuable right 
than file ri^t to enjoy the same pro- 
perty vidfii the babibty to pay assessment. 
Where, therefore, a Bhayyat of the Jagir 
was enjoying, before the Bombay Act 39 
of 1954 came into force, certain Ghar- 
Mied land without the babih'ty to pay 
assessment but after the Act came into 
force he is enjo>Tng those very lani 

*(SpL Civil Appin. No. 560 of 198L D/- 

21-11-1963 — Gu}.). ^ 
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with the liability to pay assessment, there 
is hardly any doubt that his interest in 
that property stands modified. (Para 7) 

(C) Bombay Merged Territories and 
Areas (Jagir Abobtion) Act (39 of 1954), 
S. 14 (1) — Right of Bhayyat of Ja ^ to 
receive annual cash allowance from 
Jagir — Amounts to interest in property. 

The right of the Bhayyat of file Jagir 
to receive certain cash allowance an- 
nually from the Ja^ is one of those 
rights that have got to be compensated 
imder S. 14 (1). That babibty is not the 
personal bability of the Ja^rdar. The 
Bhayyat was entitled to get that amount 
from the Jam. In other words it was a 
charge on the Jagir. Therefore it is an 
interest in property. (Para 8) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1481 (V 55)= 

Gi\m Appeals No. 517-534 of 
1965, State of Gujarat v. Vakhat- 
singhji Vajesinghji 9 

(1885) ILR 9 Bom 483, Shapuiji 
Jivanji v. (HoUector of Bombay 9 
Mr. N. S. Bindra, Sem'or AdTOcate, 
(M/s. S. K. Dholalda and S. P. Nayar, 
Advocates, with him), for Appellant; Mr. 
Somnath R. Upadj’ya and Miss Bhuvanesh 
Kumari, Advocates and M/s. J. B. Dada- 
cbanji and Co., Advocates, for Respon- 
dent No. L 

The fobowing Judgment of the (Dourt 
was debvered by 

HEGDE, J- : This is an appeal by 
speaal leave. Herein we have to deter- 
mine the true scope of Section 14 (1) of 
the Bombay Merged Territories and 
Areas (Jam Abobtion) (Bombay Act 
No. 89 of 1954). That question arises 
thus: 

2. Respondent No. 1 was the Bhayyat 
of the fogir of Ghantoil. That Jagir was 
situated in the Idar State, a former 
Indian State. The area comprised in 
that State is a part of the State of Guja- 
rat at present. The said Jagir was a 
proprietary ^ Jagir and for the purpose 
of succession and inheritance, it was 
goTOrned by the rule of primogenitor. The 
eldest son succeeded to the Gad^- the 
other fum'or members of the family were 
granted maintenance known as Jiwai^ 
out of the Jagir estate. The former Tha- 
kore of Ghantoil, Shri Dalpatainhji Ku- 
mansingh granted as Jihvarak to the father 
of the present respondent, a half share 
in a %TUage by means of a deed dated 
February 18, 1916. In 1928 dispute arose 
between the Thakore and the Bha>'yats 
in the matter of aforesaid Jiwarak. Hence 
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the first respcmdent and his brother filed 
a suit in the Sadar Coiut of the then Idar 
State daitning Jiwarak. The Court of 
first instance decreed the suit in favoiur 
of the first respondent and his brothers. 
The Thakore went in appeal against the 
said judgment When the appeal was 
pending, the dispute was compromised 
and a consent decree was passed on Sep- 
tember 23, 1940. Under the consent de- 
cree the following rights were given to 
the first respondent and his brothers as 
Jiwarak. 

(1) Rights to recover assessment 
(Vi^oti) of Survey Nos. 382-387, 396, 398, 
399, 542, 543, 544, 545 and 546 assessed 
at Es. 175/-. 

(2) Right to own and possess Gharkhed 
Lands consisting of Survey Nos. 219, 220, 
225, 227, 228 and 229 assessed at Rupees 
74/8/- free from payment of assessment; 
and 

(3) Right to receive a cash allowance of 
Rs. 234/12/- annually from the Jagir. 

3. The Act came into force on 
August 1, 1954 as a result of which all 
Tagus in the merged territories of Bom- 
bay induding the Jagir of Ghantoil were 
abolished. Thereafter reroondent No. 1 
daimed compensation under S. 14 (1) of 
die Act He apphed to the Jagir Aboli- 
tion Officer for fixing the compensation 
due to him in respect of his moremen- 
tioned rights. That officer rejected his 
claim but when the matter was taken up 
in appeal to the Gujarat Revenue Tribu- 
nal, ube Tribunal granted him compen- 
sation in respect or his rights to recover 
assessment of Rs. 175/- annually, but it 
rejected his daim for compensation under 
ihe remaining two heads. The first res- 
pondent then took up the matter to the 
Gujarat High Court rmder Art 227 of the 
Constitution in Spedal Civil Application 
No. 560 of 196L The High Court allow- 
ed that application. It hdd that 4e first 
respondent is entitled to compensation in 
accordance with the provisions of the Act 
both in respect of Gharkhed lands as well 
as in respect of his right to receive cash 
allowance of Rs. 234/12/- annually. The 
Tam’r Abolition Officer was directed to 
hold further enquiry for determining a 
compensation payable to the first respon- 
dent in respect of those rights. This ap- 
peal is directed against the said order of 
the High Court 

4. The long title of the Act shows that 
it is an Act to abolish Jagirs in the merg- 
ed territories and mergSi areas in the 
Stale of Bombay. Its preamble reads; 


“Whereas it is expedient in the public 
interest to abolish Jagirs of various kinds 
in the merged territories and merged 
areas in the State of Bombay and to pro- 
vide for matters consequential and inci- 
dental thereto: it is hereby enacted as 
follows ” 

Section 2 defines the various expressions 
including Gharkhed land, Jagir, Jiwai 
Jagir, used in the Act. Jagirs are abolish- 
ed under S. 3. That Section reads: 

“Notwithstanding anything contained 
in any usage, grant, sanad, order, agree- 
ment or any law for the time being fa 
force, on and from the appointed date, . . . 

(i) all jagirs shall be deemed to have 
been abofished; 

(ii) save as expressly provided by or 
under the provisions or this Act, the right 
of a jamrdar to recover rent or assessment 
of land or to levy or recover any kind of 
tax, cess, fee, charge or any hak and the 
right of reversion or lapse, if any, vested 
in a jagirdar, and all other rights of a 
jagirdar or of any person legally subsist- 
ing on the said date, in respect of a jagir 
village as incidents of jagir shall be deem- 
ed to have been extinguished.” 

Section 4 provides that all Jagir villages 
shall be h'able to pay land revenue in ac- 
cordance with the provisions of the Code 
and the rules relating to imalienated lands 
shall apply to these villages. 

5. In this case we are not concerned 
with the compensation payable to the 
Jagirdar. We are dealing with the case 
of a person coming under S. 14 (1) of 
the Act That Section prescribes the 
method of awarding compensation to 
persons other than Jagirdars who are ag- 
grieved by the provisions of the Act as 
abolishing, extinguishing or modifying 
any of their rights to, or interest in pro- 
perty. The Section reads thus: 

“Section 14 (1). 

If any person other than a jagirdar is 
aggrieved by the provisions of this Act 
as aboh'sliing, extinguishing or modifying 
any of his rights to, or interest in pro- 
perty and if compensation for such aboli- 
tion, extinguishment or modification has 
not been provided for in the provisions 
of this Act, such person may apply to the 
Collector for compensation,^ 

6. The real question for decision is 
whether the ri^t to o%vn and possess 
Gharkhed land and the right to receive 
cash allowance annually from the Jagir 
are rights to property or at any rate 
interest in property. Before a person can 
claim compensation under S. 14 (1), he 
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has to establish (1) that he is not the Jagir- 
dar of the concerned Jagir, (2) he is ag- 
grieved by the provisions of the Act as 
abolishing, extinguishing or modifying any 
of the rights to, or interest in property as 
a result of the abolition of the Jagir and 
(3) compensation for such abolishing, ex- 
tinguishment, modification has not been 
provided in the provisions of this Act. It 
is admitted that the petitioner was not a 
Jagirdar. It is also admitted that he is 
aggrieved by the provisions of this Act. 
It was not said that for abolition of any 
of lie privileges enjoyed by him any com- 
pensation had been provided under the 
provisions of the Act The only point in 
controversy is whether the claim put for- 
ward by him can be considered as right 
to, or interest in property. 

7. We shall first take up the Gharkhed 
lands. Admittedly the first respondent 
was enjoying those lands without any 
liability to pay assessment That was a 
ri^t conferred on him under the com- 

E romise decree. No material was placed 
efore us to show that tie Jagirdar was 
competent in spite of the compromise de- 
cree to collect assessment from him in 
respect of those lands. This was not a 
case of suspension of land revenue. The 
first respondent’s ri^t was to enjoy the 
land free of the Utility to pay the land 
revenue. That was the position on the 
date the Act came into force. So far as 
the Thakore was concerned the ri^t to 
collect tie assessment of those lands had 
been given as Jagir to the Jagirdar. We 
see no merit in tie contention of Mr. 
N. S. Bindra, the learned Counsel for tie 
appellant diat the Sovereign had an in- 
herent ri^t 1:0 levy assessment and any 
agreement not to collect assessment has 
necessarily to be considered as a conces- 
sion and not a ri^t. That question is 
wholly irrelevant for our present purpose. 
Tn thi*; case we are not called upon to 
consider the nature of tie power of the 
Sovereign to levy assessment The only 
question for our decision is that whether 
By abolishing the Jagir and by levying 
assessment on tie Gharkhed lands any of 
die respondent’s rights to or interest in 
property -were abolished, extinguished or 
modified. We are considering the plain- 
tiff-respondent’s right to or mterest in pro- 
perty as it stood Before the Act and not 
after S. 5 of the Act came into force. 
There is no denying the fact that right to 
enjoy a property wthout the L'abihty to 
pay assessment is a more valuable right 
than the right to enjoy the same proper^ 
ivith the habiity to pay assessment Be- 


fore the Act, the first respondent was en-i 
joying Gharkhed lands without the liability 
to pay assessment but after the Act came 
into force he is enjoying those very lands 
with the liability to pay assessment] 
Therefore there is hardly any doubt that 
his interest in that property stands modi- 
fied. In this case it is not necessary to 
consider whether that interest can be con- 
sidered as a right in the property. 

8. We are also in ameement with ihe 
High Court that die ri^t to receive cash 
allowance of Rs. 234/12/- annually from 
the Jagir is one of those ri^ts that have 
got to be compensated under S. 14 fl). 
That liability was not the personal liabi- 
lity of the Jagirdar. The fimt respondent 
was entitled to get that amount from the 
Jagir. In other words it was a charge on 
the Jagir. Therefore it is an interest in 
property. 


9. We are imable to agree with Mr. 
Bindra that the decision of this Court in 
Qvil Appeals Nos. 517—534 of 1965 = 
(AIR 1968 SC 1481) State of Gujarat etc. 
v. yakhatsinghji Vajesinghji Varela to 
which two of me members of this Bench 


were parties is of any assistance to the 
appellant Therein this Court was call- 
ed upon to consider the scope of S. 14 (1) 
of the Bombay Taluqdari Abolition Act, 
1949. The language of that provision is 
substantially different from me language 
of S. 14 (1) of the Act Further tiierein 
this Court held that the concerned Taluq- 
dm was not entitled to enjoy the lands 
with the liability of paying only 60 per 
cent of the assessed assessment though for 
some years only 60 per cent of the asses- 
sed assessrnent was collected as a matter 
of concession. That was only a conces- 
sion and not a right Mr. Bindra tried to 
extract one or two sentences from the 
^cision of the Bombay High Court in 
CoUector of Bombay, 
{183o) ILR 9 Bom 483 and foxmd an argu- 
ment on the basis of those sentences to 
the effect that the right to collect assess- 
ment CM never be given up. Far from 
suppo^g that contention the decision 
ac^aJly proceeded on the basis that tlie 
^ nght can be given up either by con- 
tract or on the basis of legislation. 

10. For the reasons mentioned above 
we see no merits in this appeal. It is ac- 
cordmgly dismissed with costs. 


D.R.R. 


Appeal dismissed- 
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AIR 1969 SUPREME COURT 273 
(V 56 C 52) 

(From Kerala: ILR (1968) 2 Kerala 96) 
R. S. BACHAWAT AND 
K. S. HEGDE, JJ. 

M/s. Standard Motor Union Private 
Ltd., Appellant v. The State of Kerala and 
others, Respondents. 

Civil Appeal No. 921 of 1968, D/- 
30-7-1968. 

(A) Motor Vehicles Act (1939), Sec- 
tions 68-C, 68-D, 68-F (2) (iii) and 47 — 
Kerala Motor Vehicles (State Transport 
Undertaking) Rtiles ^960), R. 3 — Noti- 
fied routes and existing routes having 
common road sectors — Services of opera- 
tors on existing routes to public not inter- 
fered with — Scheme is one of partial 
exclusion — No infirmity in scheme be- 
cause it is in Form 11. 

A scheme of nationalisation does not 
sufEer any infirmity because it is in Form H 
where the routes notified are overlapped 
by the existing routes and both have com- 
mon road sectors and the scheme in no 
way interferes with the services on the 
existing routes and in ^ite of the scheme 
the public can get service on the common 
road sectors from the operators running 
on the existing routes. In such a case it 
is impossible to say that the scheme is one 
of complete exclusion which under R. 3 
of ^e Kerala Motor Vehicles (State 
Transport Undertaking) Rides (1960) has 
to be in Form I- From the language of 
Section 68-C and Ride 3 of the Kerala 
Motor Vehicles (State Transport Under- 
taking) Rides it appears that a complete 
exclusion scheme in relation to any area 
or route would be a scheme which com- 
pletely excludes the existing road services 
of private operators on the area or route 
in question. The route includes the high- 
way over which it runs. If other existing 
services are allowed to continue over a 
part of the highway relating to the noti- 
fied route, the scheme is not one of com- 
plete exclusion. A stage carriage permit 
is granted under Sections 46 to 48 for a 
specified area. The words “roads includ- 
ed in the proposed route or area” in Sec- 
tion 47 (1) (f) imply that a route includes 
the road or the physical track. Sec- 
tion 68-F (2) (iii) implies that a portion of 
the route of an existing permit may re- 
late to a notified route. This happens 
when the two routes have a common road 
sector. Section 68-F (2) (iii) authorises 
the exclusion of the common portion of 
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the road from the existing permit for 

f iving effect to the scheme for the nett- 
ed route. For the purposes of Chap- 
ters rV and IVA there is no practical dis- 
tinction between the route or the notional 
line from one terminus to another for 
which the permit is granted and the road 
over which the transport services are run 
and operated. When the impugned 
scheme does not exclude the road trans- 
port services of the existing routes over 
many sections of the hi^ways relating 
to the notified routes, it follows that the 
scheme is not in complete exclusion of 
existing road transport services in respect 
of the notified routes and is not required 
to be in form I. There is no infir mity in 
the scheme because it was in form 31; 
AIR 1962 SC 1135 and AIR 1981 SG 82 
and AIR 1966 SC 1661, Rel. on. ILR 
(1968) 2 Ker 96, Affiimed. 

(Paras 3, 4, 5) 

(B) Motor Vehicles Act (1939), S. 68E 
— Section does not require ^at new 
scheme should expressly say that it can- 
cels or modifies earlier schemes ■— New 
scheme modifying earlier schemes by ex- 
cluding private operators from notified 
routes proposed and approved, after 
following procedure laid down in Ss. 68C 
and 68D — Conditions of S. 68E is there- 
by satisfied and tlie earh'er scheme will 
stand modified by implication pro tanto 
on promulgation of new scheme. 

(Para 6) 

(C) Kerala Motor Vehicles (State Trans- 
port Undertaking) Rules (1960), R. 3 — 
Scheme in partial exclusion of existing 
road transport service cannot be in Form 
IV. (Para 7) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SG 1661 (V 53)= 

1962 Supp (1) SCR 717 G. P. G. 

Motor Service v. State of Mysore 

5 

(1962) AIR 1962 SO 1135 (V 49)= 

1962 Supp (1) SCR 728, Nilkanth 
Prasad v. State of Bihar 5 

(1961) AIR 1961 SC 82 (V 48)= 

(1961) 1 SCR 642, Kondala Rao 
V. Andhra Pradesh State Road 
Transport Coiporation 5 

Mr. S. V. Gupte, Senior Advocate (Mr. 
A. S. Nambiar, Advocate, %vith him) for 
Appellant; Mr. Saijoo Prasad, Senior 
Advocate (Mr. M. R. K. PiUai, Advocate 
with him) for Respondent No. 1; M/s. C. 
M. Kuruvilla, Sardar Bahadur, Vishnu 
Bahadur Saharya and Miss Yougindra 
Khushalani, Advocates for Respondent 
No. 2. 
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The following Judgment of the Court 
was delivered by 

BACHAWAT, J.; The _ appellml 
challenges the scheme of nationalisation 
of road transport services in respect of 9 
routes in the districts of Emakmam and 
Kottayam. Chapter IVA of the Motor 
Vehicles Act, 1939 deals with nationalisa- 
tion of road transport services. S. 68-C pro- 
vides for the preparation and publication 
of a draft scheme of nationalization of 
road transport services in general or any 
particular class of such service in relation 
to any area or route or portion thereof 
whether to the exclusion, complete or 
partial, of other persons or otherwise. Sec- 
tion 6^D provides for the filing of ob- 
jections of persons affected by the scheme, 
for the consideration of the objections by 
the Government, for modification or ap- 
proval of the scheme by the Government 
and for publication of the approved or 
modified scheme. Section 68-E provides 
that a scheme finally settled under S. 68- 
D may at any time be c^ancelled or modi- 
fied by the State transport undertaldng. 
The procedure laid down in Sections 68-G 
and 68-D shall, so far as it can be made 
applicable, be followed in every case 
where the scheme is proposed to be modi- 
fied as if the modification proposed were 
a separate scheme. For the purpose of 
^ving effect to the approved scheme in 
respect of a notified area or a notified 
route Section 68-F (2) (iii) authorises the 
Regional Transport Aumority to modify 
the terms of an existing permit so as to 
curtail the area or route covered by the 
permit in so far as such permit relates to 
the notified area or notified route. Sec- 
tion 68-1 authorises the State Government 
to make rules for the purpose of carrying 
into effect the provisions of Chapter IVA 
and in particular to provide the form in 
which any scheme or approved scheme 
may be published under Sections 6S-C 
and 68-D. hi exercise of its powers under 
Section 68-1 the State Government fram- 
ed the Kerala Motor Vehicles (State Trans- 
port Undertalcing) Rules, 1960. Rule 8 
rovides that every proposed scheme shall 
e in form I when it is in complete ex- 
clusion of existing road transport service, 
in form 11 when the scheme is in partial 
exclusion of existing road tranqHJrt ser- 
vice, in form HI when the scheme is in 
supplementation of existing road trans- 
port service and in form IV when the 
scheme is to modify an existing scheme. 

2. ^ December 15, 1965 toe Kerala 
State Transport Corporation published a 
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draft scheme in form II for nationaliza- 
tion of 9 specified routes in the districts 
of Em ai m! am and Kottayam in partial 
exclusion of toe existing passenger trans- 
port services cxmcmned, ^ving toe parti- 
culars of toe stage carriage permits to be 
excluded. On October 17, 1966 after 
hearing toe objeciions toe State Govern- 
ment approved toe scheme. On Octo- 
ber 24, 1966 toe Government published 
toe approved scheme. On December 7, 
1966 toe appellant filed a writ petition in 
toe Kerala Hi^ Court to quasb the 
scheme. V. P. Gopalan Nambiyar J. dis- 
missed toe petition. A Divisional 
Bench of toe Hi^ Court affirmed his 
order. The present appeal has been filed 
after obtaining special leave, 

8. The appellant’s contention is that 
toe impugned scheme is a complete ex- 
clusion scheme and should have been in 
form I and as it is in form If it is in 
contravention of Rule 8 read with Sec- 
tion 68-C and is therefore invalid. Let 
us examine this contention. The scheme 
is in respect of 9 specified routes. The 
scheme excludes all private operators 
holding stage carriage permits for those 
routes. Take toe route Kottayam-Ema- 
kulam. All toe private operators hold- 
ing stap carriage permits for that route 
are excluded. It is therefore argued that 
the scheme is one of complete exclusion. 
But it appears that toere are 33 existing 
routes partially overlapping toe notified 
routes. The S3 existing routes and the 
notified routes have many common road 
sectors. The scheme does not interfere 
with toe services on toe 33 routes. In 
spite of toe scheme toe public can get 
services on the common road sectors from 
toe operators ranning on the 83 routes. 
Take the notified Kottayam-Ernakulam 
route. There is an existing Kottayam- 
Muttupetty route. A portion of toe Kot- 
tayam-Muttupetty route overlaps toe Kot- 
tayam-Emakulam route. The impugned 
stoeme does not exclude toe service of 
toe operators of toe Kottayam-Muttupetty 
route on toe road secrtor common to toe 
Kottayam-Ernakulam and Kottayam-Mut- 
tupel^ routes. On these facts, it is im- 
possible to say that toe impugned scheme 
is one of complete exclusion. 

4, Section 68-C envisages schemes of 
road transport services in relation to any 
area or route^ or portion toereof whetoer 
toe exclusion, complete, or partial of 
other persons or otherwise. Rule 8 of toe 
Kerala Motor Vehicles (State Transport 
Undertaking) Rules, I960 i^aks of 



3968 Standard Motor v. Kerala State (Bachawat J.) [Prs. 4-9] S. C. 275 


schemes of road transport service in com- 
plete or partial exclusion of existing road 
transport services. From the language of 
Section 68-G and Rule 8 it appears t^t 
a complete exclusion scheme in relation 
to any area or route would be a scheme 
which completely exdudes the existing 
road services of private operators on the 
area or route in question. The route in- 
dudes the hi^way over which it runs. 
If other existing services are allowed to 
continue over a part of the highway re- 
lating to the notified route, the scheme is 
not one of complete exdusion. 

5. A stage carriage permit is granted 
tmder Sections 46 to 48 for a specified 
area- The words “roads induded in the 
proposed route or area” in Section 47 (1) 
{£) imply that a route indudes the 
road or the physical track. Section 68F 
(2) (iii) implies that a portion of the 
route of an existing permit may rdate 
to a notified route. This happens when 
the two routes have a common road sec- 
tor. Section 68F (2) (iii) authorises the 
exdusion of the common portion of the 
road from the existing permit for giving 
effect to the scheme for the notified 
route. For the purposes of Chapters IV 
and IVA there is no practical dikinction 
between the route or the notional line 
from one terminus to another for which 
die permit is granted and the road over 
which the transport services are run and 
operated. As pointed out in NiUcanth 
Prasad v. State of Bihar, 1962 Supp (1) 
'SCR 728 at p. 737 = (AIR 1962 SC 1135 
at p. 1139) “the distinction between 
“route” as tne notional line and “road” 
as die physical track disappears in the 
working of Chapter IVA” The route is 
also an area- (see Kondala Rao v. 
Andhra Pradesh State Road Transport 
Corporation, AIR 1961 SC 82 at p. 93 
and C. P. C. Motor Service v. State of 
Mysore, AIR 1968 SC 1661). The im- 
pugned scheme does not exdude the 
road transport services of the 33 exist- 
ing routes over many sections of the 
hi^ways relating to die notified routes. 
It follows that the scheme is not in 
complete exdusion of existing road trans- 
port services in respect of the notified 
routes and is not required to be in 
form I. There is no infir mity in the 
scheme because it was in form IL 

6. The impumed scheme is in par- 
tial exdusion of operators from Kotta- 
yam-Emakulam and Kottayam-Erattu- 
pettah routes and 7 other routes. It is 
common case that there were eariier 


schemes relating to the Kottayam-Ema- 
kulam and Kottayam-Errattupettah routes. 
In so far as the impugned scheme exdu- 
des private operators from those routes, 
it has the effect of modifying the earlier 
schemes. The appeUanfs contention is 
that the impugned scheme is invalid as 
the modifications of the earlier schemes 
were made without complying with the 
provisions of Sechon 68E. In our opi- 
nion, this contention is baseless. The 
new scheme has been proposed and ap- 
proved after following me procedure laid 
down in Sechons 68C and 68D. In so 
far as the new scheme modifies the ear- 
lier schemes, the modifications could be 
made under Sechon 68E. As the proce- 
dure laid down in Sections 68C and 68D 
were followed the conditions of Sec. 68E 
were satisfied. S. 68E does not require 
that the new scheme should expressly say 
that it cancels or modifies the earlier 
schemes. On the promulgation of the 
new scheme the earlier schemes stand 
modified by implication pro tanto. 

7. A scheme to modify an existing 
scheme simplicater is required by Rule 3 
of the Kerala Motor Vehicles (State 
Transport Undertakmg) Rules, 1960, to 
be in Form IV. The impugned scheme 
was in Form n as it was in partial ex- 
clusion of the existing road transport ser- 
vice. Such a scheme could not be in 
form IV. The partial exclusion scheme 
was rightly proposed in form n and 
when approved it had the effecrt of modi- 
fydng the earlier schemes. 

8. Counsel suggested that the ap- 
proval of the scheme by the State Gov- 
ernment on October 17, 1966 was defec- 
tive as the Government was merely of 
the opinion that the proposed scheme was 
necessary to provide efficient, adequate 
and co-ordinated road transport services 
and it did not form the opinion tiiat the 
scheme was necessary to provide econo- 
mical road transport service. The point 
was not taken in the courts below and 
we therefore indicated in the course of 
the arguments that the appellant wiU 
not be permitted to raise tins point at 
this late stage. Several other objections 
were taken in the comts below but they 
are not pressed in tins Court 

9. The appeal is dismissed with costs. 

MKS/D.V.C. Appeal dismissed. 
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(V 56 C 53) 

(From: Industrial Tribunal, Mabarasbtra)* 
J. M. SHELAT, V. BHARGAVA, A2TO 
C A. VAIDIAUNGAM, JJ- 
Cricket Club of India, Appellant v. 
Bombay Labour Union and another. Res- 
pondents. 

Cndl Appeal No. 833 of 1966, D/- 7-8- 
1968. 


Industrial Disputes Act (194’p, S. 2 (j) 
— industry — Activity of Cricket Club 
of India is not an industp^ — It 
members’ self-service institution — Vari- 
ous activities of tbe dub considered — 
Order dated 80-6-1965 of Industrial Tri- 
bimal Maharashtra (L-T.) No. 347 of 
1964, Reversed. 

The question was whether the Cricket 
Club of India, Bombay was an "industry” 
wi thin the meaning of Section 2 (j) of 
ie Industrial Disputes Act. The Club 
was a Members’ Club and not a pro- 
prietary Club though it was incorporated 
as a company under the Companies Act. 
At the relevant time, the Club had a 
membership of about 4800 and was em- 
ploying 397 employees. The prindpal 
objects of the Club were to encourage 
and promote various sports, particulany 
the game of cricket in India and else- 
where, to lay out grounds for the game 
of cricket, and also to finance and assist 
in financing cricket matches and tourna- 
ments. In addition, it provided a venue 
for sports and games as well as facilities 
for recreation and entertaimnent for the 
Members. It maintained Teimis Courts. 
The indoor games included Billiards, 
table tennis, badminton and squash. It 
also maintained a swimming pool The 
Club had also provision for residence of 
members, for which purpose it had con- 
structed 48 residential flats and 40 residen- 
tial rooms, some of which were air-condi- 
tioned. Members occupying these resi- 
dential flats and rooms ^sore charged. 
There was also a Catering Department 
which prowded food and refreshments 
for the members coming to the Club as 
well as those residing in the residential 
portion, and it also made arrangements 
for dmners and parries for outside agen- 
cies on special occasions at tlie request 
of Members. But such occasions were 
very' few and were not sudi as to amount 


“(Ref. (I.-T.) No. 347 of 1934, D/- SO-6- 
1963 — I.-T Maharashtra). 
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to a regular feature. The affairs of the 
Club were managed by an Executive 
Committee and various honorary office- 
bearers. Apart from all these, there 
were a certain number of buildings just 
outside the Stadium which were let out 
for use as shops and offices by business 
concerns. The income that the Club 
earned was primarily from these last 
mentioned constructions. There were 
life members, ordinary members, tempo- 
rary members, service members and hono- 
rary members. Guests both local and from 
outstation, were admitted only when 
they were introduced by a member. The 
dub owned immovable properties of the 
value of about Rs. 67 lakhs from which 
an income in the range of about Rs. 4 
laldis a year accrued to the dub. The 
other regular source of income was the 
subscription paid by each member. En- 
trance fees paid by the members were 
treated as contribution to the capital of 
the Club. In the Cricket ground, which 
had a stadium attached to it, matches 
and various tournaments were hdd, in- 
duding Test Matches between the Indian 
teams and foreign teams visiting India. 
On these occasions, public were admitted 
on tickets sold by the Qub. In the 
Catering Department alone, the turnover 
of the Qub is in the region of Rs. 10 
lakhs a y'ear. Out of 397 employees, 
only 14 attended the three immovable 
properties cx)nsisring of the Club Cham- 
bers, North Stand Building, and Stadium 
House. As regards the buildings let out 
as shops and offices there woind be no 
need at afl for the Qub to maintain an 
employee-staff in order to look after 
those buildings so that it was likely that all 
the 14 employe^, who attended the im- 
movable properties, must be doing so 
primmily in order to look after the Qub 
buildings and the residential accom- 
modation. Apart from Members, no one 
was allowed^ to stay in the residential 
rooms^ and in exceptional ceases where 
some important ^’islto^s cxune to the Club 
or competitors taking part in tourna- 
ments \’isited this place, they' were per- 
mtted to stay in these residential rooms 
but in sucdi cases, they rvere all made 
Honorary' Members of the Club 

Held (apply'ing AIR 1968 SC 534) that 
the club was not an "industry”. It was 
a self-service club. 

It was wrong to equate the catering 
faciliries prowded by the club to its 
members or their guests (members pay'- 
mg for &at) with an hotel. The cater- 
ing facility also was in the nature of a 
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self-service by the dub to its members. 

(Paras 9, 10) 

Provision for stall twice a year at the 
time of open badminton and table tennis 
tournaments, for providing snacks and 
soft drinks to competitors and spectators 
at concessional rates was not for the 
purpose of carrying on an activity of 
selling snacks and soft drinks to outsiders 
but was really intended as provision of 
a facility to persons partidpating in or 
coming to watch the tournament in order 
that the tournaments may be run success- 
fully. These stalls were thus brou^t 
into existence as a part of the activity 
of promotion of games and was not a 
systematic activity for the purpose of 
carrying on transactions of sale of 
snacks and soft drinks to outsiders. The 
opening of stalls on two such occasions 
in a year with this limited object could 
not be held to be an undertaking of the 
nature of business or trade. (Para 11) 

The fact that the dub catered for 
functions of outside agendes on certain 
occasions, did not make the dub an in- 
dustry, inasmudb as, these functions were 
arranged at the request of the members 
of the dub from whom the dub realised 
die dues and who were responsible for 
payment to the dub. The dub in thus 
catering for such functions, was in fact 
catering for its Members and was not at 
all intending to carry on an activity of 
providing the fadlity of catering at the 
instance of outsiders. Moreover such 
functions did not form a systematic 
arrangement (Paras 12, IS) 

One of the prindpal objects of the 
dub being promotion of the game of 
cricket in India, selling tickets to specta- 
tors for entry in the stadium at the time of 
test matches and selling a block of seats 
to organisations at concessional rates did 
not make this activity of the dub an 
undertaking m the nature of- trade or 
business. It was, in fact, an activity in 
the course of promotion of the game of 
cncket and it was incidental that the 
club was able to make an income on 
liiese few occasions which income was 
later utilised for the purpose of fulfilling 
its other objects as incorporated in the 
Memorandum of Association. The hold- 
ing of the Test Matches w'as primarily 
organised by the dub for the purpose of 
promoting the game of cricket This 
activity by the club could not by itself, 
lead to the inference that the Club was 
carrying on an industry. 
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The income which accrued to the dub 
from renting out buildings outside sta- 
dium for the use of shops and offices of 
business concerns, could not be consi- 
dered in considering the question whe- 
ther the dub was an industry, as this in- 
come could not be held to be income 
that accrued to it -with the aid and co- 
operation of the employees. 

(Para 8) 

The circumstances of incorporation of 
the Club as a Limited Company was 
not of importance. It was true that for 
purposes of contract law and for pur- 
poses of suing or being sued, the fact 
of incorporation made the dub a sepa- 
rate legd entity, but the decision whether 
the Club was an industry or not could 
not be based on such legd technicalities. 
What had to be seen was the nature of 
the activity in fact and in substance. 
Thou^ the Club was incoporated as a 
Company, it was not Kke an ordinary 
Company constituted for the purpose of 
carrying on business. There were no 
share holders. No dividends were ever 
dedared and no distribution of profits 
took place. Admission to the club was 
by payment of admission fee and not by 
purchase of shares. Even this admission 
was subject to balloting. The member- 
ship was not transferable like the right 
of shareholders. There was the provi- 
sion for expulsion of a Member under 
certain circumstances which feature never 
exists in the case of a shareholder hold- 
ing shares in a Limited Company. The 
membership was fluid, A person retain- 
ed rights as long as he continued as a 
member and got nothing at all when he 
ceased to be a member, even though he 
migh t have paid a large amount as ad- 
mission fee. He even lost his rights on 
expulsion. Id these circumstances, it 
was dear that the Club could not be 
treated as a separate legal entity of the 
nature of a limited company carrying on 
business. The dub in met, continued to 
be a Members’ dub without any share- 
holders and, conse^ently all services 
provided in the dub for Members had 
to be treated as activities of a self serv- 
ing institution. AIR 1968 SC 554, Folk 
Ref. (I.-T.) No. 347 of 1964, D/- 30-6- 
1965 (I. T. Maharashtra), Reversed. 

(Para 14) 

Cases Referred; Chronological Paras 

(1968) AIR 1968 SC 554 (V 55) = 

1968 Lab IC 547, Secy. Madras 

Gymkhana Club Union v. 

Management of Gymkhana 8, 6 
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M/s. S. D. Vimadalal and C. M. Mebta, 
Advocates and Mr. B. R. Agarwala, 
Advocate of M/s. Gagrat and Co., for 
Appellant; M/s. S. B. Naik, EL Rajendra 
C^udhuri, K. R. Cbandburi and G. S. 
Srinivasa Rao, Advocates, for Respondent 
No. L 

The following Judgment of the Court 
was delivered by: 

BHARGAVA, J.; The Deputy Commis* 
sioner of Labour, Bombay, referred for 
ad)udication by foe Industrial Tribunal, 
Maharashtra, Bombay (hereinafter refer- 
red to as “foe Tnbimal^, under S. 10 (2) 
of foe Industrial Disputes Act (herein- 
after referred to as “foe Act”), a dispute 
between foe Cricket dub of India Ltd. 
(hereinafter referred to as “foe dub”) 
and foe workmen employed by it in res- 
pect of various demands made by foe 
workmen relating to classification of 
employees, dearness allowance, leave 
fac^ties, payment for overtime, perma- 
nency, shnt allowance, etc. A prelimi- 
nary objection was taken on behalf of 
foe dub that it is not an industry and, 
consequendy, foe provisions of foe Act 
were inapplicable and no reference could 
be competentiy made imder Sec. 10 (2) 
of foe Act The Tribunal rejected fois 
preliminary objection holding foat foe 
dub came within foe defim’fion of “in- 
dustry” in Section 2 (j) of foe Act and 
made a direction foat foe case be set 
down for hearing on merits. The dub 
has appealed against fois interim award 
of foe Tribuanl of foe preliminary ques- 
tion, by special leave. 

2. The dub is admittedly a Mem- 
bers’ dub and is not a proprietary dub, 
foou^ it is incorporated as a Company 
under foe Indian Companies Act At 
foe relevant time, foe Club had a mem- 
bership of about 4800 and was employ- 
ing 897 employees who claimed to be 
workmen. The principal objects of the 
dub are to encourage and promote vari- 
ous sports, particularly foe game of cri- 
cket in India and elsewhere, to lay out 
grounds for foe game of cricket and 
also to finance and assist in financing 
cricket matches and tonmaments. In 
addition, it provides a venue for sports 
and games as well as facilities for re- 
creation and entertainment for foe Mem- 
bers. It maintains Tennis Courts in 
pursuance of another outdoor activit>\ 
The indoor games for which provision 
is made include Billiards, Table Tennis, 
Badminton and Squash. It abo main- 
tains a sw im ming pool The dub has 


also provision .for residence of members, 
for which purpose it has constructed 48 
residential flats and 40 residential rooms 
some of which are air-conditioned. Per- 
sons occupying these residential flats and 
rooms are charged at different rates ac- 
cording to foe accommodation provided. 
There is also a Catering Department 
which provides food and refr^hments 
for foe members coining to foe dub as 
well as those residing in foe residential 
portion, and it also makes arrangements 
for diimeis and parties on specim occa- 
sions at foe request of Members. The af- 
fairs of foe Club are managed by an 
Executive Commitfee and various hono- 
rary office-bearers. 

3. As is usual in most Qubs, foe 
membersbip is varied. There are life 
members, ordinary members, temporary 
members, service members and honorary 
members- Guests both local and from 
outstation, are admitted, but subject to 
certain restrictions and only when they 
are introduced by a member. The Club 
owns immovable properties of foe value 
of about Rs. 67 lakhs from which an in- 
come in foe range of about Rs. 4 lakhs 
a year accrues to foe Qub. The other 
re^ar source of income is foe sub- 
scription paid by each member. Entrance 
paid by foe members is treated as a 
contribution to foe capital of foe Qub. 
There are regular games for members of 
foe Qub; but, apart from those games, 
in foe cricket ground, which has a Sta- 
dium attached to it, matches and various 
tournaments are held, including Test 
Matches between foe Indian teams and 
foreign teams visiting India. On these 
occasions, public are admitted to watch 
foe matches on tickets sold by foe Qub. 
In addition, it appears foat four sports 
organisations, amongst which mention 
may be made particularly of foe Cafoo- 
hc Cymlfoana Ltd., have been given the 
^Sh^under agreements entered into with 
foe dub,^ to exclusive use of a number 
of seats m foe stadium whenev'er there 
are official and/or unofficial test match- 
es and/or matches of similar status 
^mored by foe Board of Control for 
C^ckrt fo India, or when a fixture is 
played by a foreign team on foe dab 
grounds, foou^ not sponsored by foe 
Board. Under these agreements, these 
^ai^ations make payment to foe Qub 
for foe members’ seats reserved at pres- 
cribed rates and foey are at liberty' to 
chaxM whatev'er foey like from their own 
members who are admitted to those 
seats, with foe further facility that foey 



1969 Cricket Cltib v. Labour Union, Bombay (Bbargava J.) [Prs.3-4] S. C. 279 


ran make their own provision for cater- 
ing and supply of refreshments to their 
members over part of the land made avail- 
able to them by the Club. On the oc- 
casion of annual Badminton and Table 
Tennis open tournaments, a stall is run 
by the Club where both competitors and 
spectators are allowed to buy snacks 
and soft drinks at concessional rates. In 
the Catering Department alone, the turn- 
over of the Club is in the region of 
Es. 10 lakhs a year. The Tiibrmal, after 
considering these facts and the various 
decisions which were available to it 
when it gave its award, has come to the 
conclusion that the Club is an ‘industry', 
so that this reference under the Act is 
competent The Club, which has come 
up in appeal, contends that the decision 
of the Tribunal is not correct and that, 
on the ratio of the decision of this Court 
in The Secretary, Madras Gymkhana 
Club Employees’ Union v. The Manage- 
ment of the Gymkhana Club, AIR 1968 
SC 554 this Court should hold that the 
Club is not an industry. 

4. Our task for the decision of this 
case has been simplified, because this 
Courh in the case of Madras Gymkhana 
Club (supra), has clearly laid down the 
principles or law which have to be a^ 
plied in determining when a Club can be 
held to be an industry. In that case, 
the entire previous case-law relating to 
various institutions was fully discussed. 
After that discussion, the conclusion of 
the Court was mainly expressed in the 
following words: — 

‘The principles so far settled come to 
this. Every hmnan activity in which 
enters the relationship of employers and 
employees, is not necessarily creative of 
an industry. Personal services rendered 
by domestic and other servants, admin- 
istrative services of public officials, ser- 
vice in aid of occupations of professional 
men, such as doctors and lawyers, eta, 
employment of teachers and so on may 
result in relationship in which there are 
employers on the one side and employees 
on the other, but they must be excluded 
because they do not come within the 
denotation of the term "industry”. Pri- 
marily, therefore, industrial disputes oc- 
cur when the operation undert^en rests 
upon co-operation between employers 
and employees with a view to produc- 
tion and distribution of material goods, 
in other words, wealth, but they may 
arise also in cases where the co-opera- 
tion is to produce material services. The 


normal cases are those in which the 
production or distribution is of material 
goods or wealth and they wiU fall with- 
in the expression ‘trade, business and 
manufacture’.” 

Further, it was held that: — 

‘Before the work engaged in can be 
described as an industry, it must bear 
the definite character of ‘trade’ or ‘busi- 
ness’ or ‘manufacture’ or ‘calling’ or must 
be capable of being described as an 
undertaking in material goods or mate- 
rial services. Now, in the appli- 
cation of the Act the under- 
taking may be an enterprise of a private 
individual or individuals. On the other 
band, it may not It is not necessary 
that the employer must always be a pri- 
vate individual who carries on the ope- 
ration with his own capital and with a 
view to his own profit. The Act in terms 
contemplates cases of industrial disputes 
where the Government or a local autho- 
rity or a public utility service may be 
the employer.” 

Dealing with the scope of the word 
“undertaking”, it was held that: — 

“the word ‘undertaking’ must be de- 
fined as any business or any work or 
project which one engages in or attempts 
as an enterprise analogous to business or 
trade.” 

Further essential features were indicated 
by laying down that: — 

"where the activity is to be consider- 
ed as an industry, it must not be casual 
but must be diriinctly systematia The 
work for which labour of workmen is 
required, must be productive and the 
workmen must be following an employ- 
ment, calling or industrial avocation. 
'The salient fact in this context is that 
the workmen are not their own masters 
but render service at the behest of mas- 
ters. This follows fixim the second part 
of the definition of industry. Then again 
when private individuals are the em- 
ployers, the industry is run with capital 
and with a view to profits. These two 
circumstances may not exist when Gov- 
ernment or a lo<^ audiority enter uiron 
business, trade, manufacture or an under- 
taking analogous to trade.” 

It was also decided by the Gourt that 
if a Club is a member’s self-serving in- 
stitution it cannot be held 10 be an industry. 
These are the main principles which have 
to be kept in view in arriving at the 
decision whether the Club is an industry 
or not. 
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5- The principal argument of Mr. 
Vimadalal, learned counsel for the Club, 
was that there is a basic and overall 
similarity between the dub and the 
Madras Gymkhana dub, so that the 
decision of this Court in the case of the 
latter is fuUy applicable. It was pointed 
out that botb Clubs are Members' Clubs 
and not proprietary dubs. The primary 
objects of bo^ the dubs are to provide 
venues for sports and games and faci- 
lities for recreation and entertainment of 
Members and guests introduced by 
Members Both Clubs are sports, social 
and recreational Clubs Grounds are 
maintamed by both Clubs for promotion 
of sports, with the sli^t difference that, 
while in the Madras Gymkhana dub the 
outdoor games promoted are Golf, Rug- 
by, Football and Tennis, in the dub 
the two outdoor games on which the 
Club concentrates are Cricket and Ten- 
nis. Both have indoor games, while the 
Club, in addition, maintains a Suomming 
Pool for the Members. Both dubs run 
tournaments and matches for the benefit 
of members and open tournaments are 
held for exhibition to members as well as 
non-members. Both dubs are maintain- 
ing Catering Departments for the enter- 
tainment of members and their guests. 
In both Clubs guests are allowed only 
when introduced by members. The an- 
nual turnover in both dubs in file Cater- 
ing Department is in the region of about 
Rs. 9 to 10 lakhs. Residential accom- 
modation is maintained in both dubs 
and is open only to Members. Both 
dubs have capital investments from 
which income accrues to them, though 
the scale of investments by the Madr^ 
Gymkhana Club is much smaller inas- 
much as its total investment is of the 
region of Rs lakhs, while the Club 
has investment of immovable property 
to the tune of about Rs. 67 lakhs. In 
both dubs, admission to outsiders is 
restricted in similar manner. The manage- 
ment in both cases is by Committees 
elected by hlembers and annual accoimts 
are made up, audited and laid before 
and adopted at the annual general meet- 
ings. Even in other respects, such as 
in the matter of admission of Members, 
relations between members inter se, con- 
vening of meetings, and expulsion of 
members, fiie rules are similar. In nei- 
ther of the Uvo dubs are profits distri- 
buted between members. It was thus 
urged that there is, in fact, no substan- 
tial difference between the nature of the 
Club and the Madras Gymldiana dub 


Union, Bombay (Bhargava J.) A.I.R. 

and, consequently, it should be held that 
this Club is not an industpr. It was fur- 
ther urged that a few minor differences 
will not alter the legal inference and 
will not make the ratio of the Madras 
Gymkhana Club case (supra) inapplica- 
ble. 

6. Mr. S. B. Naik, counsel appearing 
for the Union, however, urged that the 
differences that exist are not minor and 
they are such as should lead to the 
inference that this dub carries on its 
activities in such a manner that it must 
Be held to be an ‘industry’ as explained 
in the Madras Gymkhana dub case, AIR 
1968 SC 554 (Supra). 

7. The first point urged before us 

was that an examination of the objects 
of the dub would show that it is not 
purely a social or recreational dub con- 
fining its activities to Members like the 
Madras Gymkhana dub. Our attention 
was drawn to objects of the dub as 
rtven in paragraph 3, dauses (a), (e), (d), 
(g), (1) and (na) of the Memorandum of 
Association of the Club. It was argued 
that the activity of encouraging and pro- 
moting the game of cricket in India and 
elsewhere mentioned in dause (a), fcan- 
cing and assisting in financing idsits of 
foreign teams and of xdsits of Indian 
teams to foreign countries in Clause (c), 
organising and promoting or assisting in 
the organisation or promotion of Pro\'in- 
cdal Cricket Associations and Inter-Provin- 
cial Tomnaments in Clause (d), buying, 
repairing, making, suppljong, selling and 
dealing in aU lands of apparatus and ap- 
pliances and all lands of pro\’isions, liquid 
and solid, required by persons frequent- 
ing the dub buildings or the cricket 
grounds or other premises of the dub 
iriv Clause (g) and paying all or any part 
of the e.^enses of any cricket match, 
tour or tournament, or any other sport- 
ing events or match or competition in 
any other- form of game, athletics, or 
spoite and any kind of entertainment. 
e.xhibition or display in dause (1), are 
not actirities which should form part of 
a social and recreational Club. The argu- 
ment imores the fact that the dub is 
not pnly a social and recreational Club, 
but IS a Club of Members organised with 
one of file primary objects encouraging 
and promoting sports and games. The 
acbwty of promotion of sports and games 
ZT ^ people combining together 

to form a dub cannot be said to be an 
rmoertaking in the nature of a trade or 
busings in which material goods or 
material services are provided vrith the 
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aid of the employees. In Clause (na), 
the object mentioned is to construct on 
any premises of the Club buildings of 
any land for residential, commercial, 

S iorting or other uses and to repair, or 
ter or pull dovsm, or demolish the same. 
In this clause, emphasis was laid on the 
word “commercial” and it was urged that 
if buildings are constructed for commer- 
cial purposes, this object will make the 
Club an mdustry’. We do not consider 
it necessary to deal witii this point at 
this stage, because the very next point 
relating to investment of large sums of 
money in immovable properties indicates 
how this object is being carried out in 
practice and, when dealing with this 
point, we shall indicate that this activity 
is not of such a nature as to make the 
Club an ‘industry’. 

8. We have already mentioned ear- 
lier that the Club has acquired immov- 
able properties of the value of about 
Rs. 67 lakhs. Some of these properties 
consist of buildings which are being 
used by the Members of the Club. These 
are the main Club building and the re- 
sidential flats and rooms. In addition, 
there is a Stadium that is used on occa- 
sions when Cricket Matches are held on 
tie groimds maintained by the Club. 
Apart from all tiese, there are a certain 
nimiber of buildings just outside the 
Stadium which are let out for use as 
shops and oflBces by business concerns. 
The income that tie Club earns is pri- 
marily from these last-mentioned cons- 
tructions. It was urged that the Club 
in thus constructing buildings for the 
purpose of earning income from rents 
payable by business concerns, to whom 
those premises are let out, is carrying on 
an activity which is in the nature of 
trade or business and, consequently, it 
should be held that the Club is an indus- 
try. The Tribtmal accepted this submis- 
sion and held" — 

“A company which has as its business 
acquiring of immovable properties on a 
large scale and for making profit out of 
the rents thereof would come mthin the 
definition of ‘industry’. The properties of 
the C. C I. which are let out, viz-, 48 resi- 
dential flats, 40 ordinary and air-condi- 
tioned rooms; and the premises let to 
shops and offices form a very large group 
of properties, the management of them 
as well as the earnings from them, parti- 
cularly in the case of the rooms which are 
let out wth compulsory boarding require 
co-operation between capital and labour.” 


In examining this aspect, the Tribimal ap- 
pears to have fallen into an error in ig- 
noring the circumstance that the income, 
which is earned by the Club from invest- 
ment on these immovable properties, can- 
not be held to be income that accrues to 
it with the aid and co-operation of the 
employees. The material on the record 
shows that, out of 397 employees, only 
14 attend the three immovable properties 
consisting of the Club Chambers, NorA 
Stand Building, and Stadium House. It 
may be presumed that the buildings which 
are let out for use as shops and oflSces 
are part of the Stadimn House; but there 
is nothing to show how many of these em- 
ployees are employed in the work con- 
nected with these buildings. In fact, on 
the face of it^ it would appear that, once 
those buildings have been let out to other 
persons for use as shops and offices, there 
would be no need at aU for the Club to 
maintain an employee-staff in order to 
look after those buildings, so that it is 
hkely that all the 14 employees, who, it is 
admitted, attend the immovable proper- 
ties, must be doing so primarily in order 
to look after the Club buildings and the 
residential accommodation. It has aheady 
been mentioned earlier that the income 
which the Club is earning from these im- 
movable properties is primarily from the 
buildings let out for use as shops and 
offices and that income, in the circum- 
stances, cannot be held to have been earn- 
ed as a result of any co-operation between 
the Club and its employees. In earning 
this income, the Club is not carrying on 
an activity as a result of which material 
goods or material services are produced 
with the co-operation of employees. 

9. So far as the residential buildings 
are concerned, where it appears that some 
employees must be contributing their 
labour, the principal consideration for 
holdmg that it does not amount to an 
activity of the nature of an industry is 
that this residential accommodation is 
provided exclusively for the Members of 
the Club. It has been stated that it is 
meant primarily for outstation Members 
of the Club who occupy this residential 
accommodation when they wsit Bombay. 
In addition, it seems that there are 11 
Members of the Club who are residing 
more or less permanently in 11 of these 
residential rooms. It is also true that 
members occupying the residential accom- 
modation are required to take advantage 
of the catering facilities prowded by the 
Club. They are charged consolidated 
amounts for occupation of the rooms as 
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well as for the food served to them. The 
Tnbunal has held that this activity is in 
the nature of keeping a Hotel. The view 
taken by the Tribund is dearly incorrect^ 
because it ignores the circumstance that 
fhi<; facility is available only to Members 
of the Club and to no outsider. It is in 
the nature of a self-service by the Club 
organised for its Members. The rules 
which have been brou^t to our notice 
make it dear that, apart from Members, 
no one is allowed to stay in these resi- 
dentid rooms and that, in exceptiond 
cases where some important visitors come 
to the Club or competitors taking part in 
tournaments visit this place, they are per- 
mitted to stay in these residentid rooms, 
out, in such cases, they are aU made Hono- 
rary Members of the Club. The facility is 
thus availed of by them in the capadty 
of Members of the Club, even thougn 
that membership is honorary. The prin- 
dple of having honorary members is quite 
common to most Clubs and existed even 
in the Madras Gymkhana Club. Once a per- 
son becomes an honorary member, provi- 
sion of facilities of the Cub for him par- 
takes of the same nature as for other mem- 
bers and, consequently, such an activity 
by the Club continues to remain a part of 
it as a self-serving institution. It is quite 
wrong to equate it with the activity of a 
Hotel. It may also be mentioned that 
there is definite evidence given on behalf 
of the Club that the diarges for the resi- 
dentid accommodation with catering are 
much lower in the Club than the charges 
made for similar facility in any decent 
Hotel in Bombay where comparable ao- 
conunodation may be provided. This fur- 
ther darifies the position that this is a 
facility provided by the Club at conces- 
siond rates exdusively for its Members. 

10. We may at this stage also ded 
with the argument advanceci on behalf of 
the Union in respect of the nature of 
catering activities of the Club. So far as 
the catering in the Kefreshment Room 
maintained oy the Club and for persons 
occupying the residentid accommodation 
is concerned, it is confined to Members 
of the Club only. No outsider is allowed 
to take advantage of this facility. In fact, 
the bye-laws of the Club dearly lay do\vn 
that, even if a guest is introduced by a 
Member, the mest is not entitled to pay 
for any refreshment served to him , The 
transaction continues to be confined to the 
Member of the Club who introduces the 
guest The Club is of course, not open to 
public in generd and, even when non- 


members are admitted in the Club, tiiey 
are only allowed as guest of members 
with the certain restrictions. Such guests 
caimot enter into any transaction with the 
Catering Department of the Club. Con- 
sequenuy, this catering activity is also in 
the nature of a self-service by the Club for 
its members. 

11. In coimection with this activity of 
catering, reliance was, however, placed 
by the respondent Union on two aspects. 
One is that it has been admitted that, on 
occasion when Badminton and Table 
Tennis open tournaments are held, a stall 
is kept oy the Club where, apart from 
Members, competitors and spectators can 
also buy snads and soft drinks; and 3 
was urged that this sde of snacks and soft 
drinks to non-members is dearly an acfi* 
vity in the nature of business or trade. It 
appears, however, riiat these stalls are 
opened as a rare feature only on occasions 
when armud Badminton and Table Tennis 
open tournaments are held. We have 
been informed that there is only one Bad- 
minton and one Table Tennis open tourna- 
ment every year, so that tiiese stalls are 
nm only twice a year. Further, there is 
a dear statement that the snacks and soft 
drinks are provided to competitors and 
^ectators at concessiond rates. This in- 
dicates that the provision of these stalls is 
not for the pm^pose of carrying on an 
activity of selling snacks and soft drinks 
to outsiders, but is really intended as pro- 
vision of a facility to persons participat- 
ing in or coming to watch the tournament 
in order that the tournaments may be run 
successfully. These stalls are ftius brought 
into exMence as a part of the activity of 
promotion of games and is not a syste- 
matic activity for the purpose of canyung 
on transactions of sde of snacks and son 
drinks to outsiders. The opening of stalls 
occasions in a year with this 
iinuted object cannot be hdd to be an 
undertaking of ftie nature of business or 
trade. 

12- It was then pointed out that there 
have been occasions when very big par- 
ties have been hdd in this Club where 
catering has been provided by the Club 
these parties, non-members have 
attended in large numbers. On behalf of 
the respondent Union, an example was 
dtM of an occasion when a function was 
hdd to celebrate tiie Golden Jubilee of 

•J India and cateiins was pro* 

® large number or guests at 
ftie j ^ answer to interrogatorie* 
served by ftie workmen, it was admitted 
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by ibe Secretary o£ flie Glub ibat there 
was also another function of celebration 
of the Silver Jubilee of the Bombay Mer- 
ptiariHTfi Ckxiperative Bank Ltd. when 
also catering was provided by the Club. 
It was stated on behalf of the workmen 
that, on these occasions, the invitations 
were issued not in the name of any 
Member of the Club, but in the name of 
the organisations which held the func- 
tions. The affidavit filed by the Secr^ 
taxy of the Club, however, shows that in 
these two cases or in other cases where 
parties or functions are held in the Club, 
the Club never enters into any ^ntract 
with any outsider. The Club, in fact, 
provides the catermg at the instance of 
a Member of the Club. It appears that 
some Members of die Club are connect- 
ed with organisations like the Bank of 
India or the Bombay Merchantile Co- 

g ierative Bank Ltd., and they adopted 
e course of arranging the function with 
die Clnb in their capacity as Members. 
The privity of contract was between 
them and die dub, and the dub itself 
had nothing to do with the two organi- 
sations. May be thah in arranging such 
functions, the Members of die dub, to 
some extent, abused their privilege of 
having functions arranged by the dub, 
but it cannot be held that the dub, in 
agreeing to cater at such functions, was 
really intending to sell its goods to 
persons other than Members. The dub, 
in fact, realised the dues for such func- 
tions h^m the Members only. The 
Members were responsible for payment 
to the dub and did, in fact^ make the 
payments. The Club, in thus catering 
tor such functions, was in fact catering 
for its Members and was not at all in- 
tending to carp'" on an activity of pro- 
viding the facility of catering at the 
instance of outsiders. On behalf of die 
workmen, it was urged that functions of 
this nature are numerous and a regular 
feature in this dub. In fact, the Tri- 
bunal in its order bas held that — 

“a systematic arrangement by which 
Companies and other institutions book 
die grounds throng members, whereby 
the dub makes profit by charging re- 
freshments per head would bring a dih 
on the other side of the border fine so as 
to make it an industry.” 

In accepting this view, the Tribunal 

S iin f^ into an error for two reasons- 
e first was that the Tribunal did not 
attach due importance to the circum- 
stance that the functions were arranged 


by the dub only because of the request 
of a Member and the dub confined its 
contract with the Member without in 
any way dealing with outside organisa- 
tions. The second point is that there 
was no material to show that such func- 
tions form a systematic arrangement. In 
fact, only two instances were put forward 
on behalf of the workmen where func- 
tions were arranged for purposes of 
celebrating the Jubilee functions of two 
Banks. Further, the affidavit of K. K. 
Tarapor filed on behalf of the dub shows 
that, during the four years 1961-62, 1962- 
63, 1963-64 and 1964^, the total num- 
ber of functions at whidi the attendance 
was 800 and more, including Members 
of the dub was 28. We were told that 
the Tribunal had asked for the figures 
of functions held during these four years 
at which the attendance was 800 or more, 
and, thereupon, -diis information was 
supplied in the affidavit of Tarapor. There 
is no material to show how many of 
these 28 functions were of the nature of 
the two functions held for celebration 
of Jubilees of the two Banlcs. It is quite 
likely that a large number of these par- 
ties at which the attendance was 800 or 
more may have been given personally 
by Members of the dub on their own 
account in order to entertain people for 
their own personal celebrations on oc- 
casions such as marriages of sons or 
daughters. In fact, the evidence given 
before the Tribunal was limited to only 
two specific instances where functions 
were held for celebration by organisa- 
tions and not by Members of the dub 
tiiemselves. In the absence of any mate- 
rial showing that a large number of par- 
ties were of that nature, no inference 
could foUow that this was a systematic 
arrangement by which the dub was 
attempting to make profit; and the Tri- 
bunal, in basing its decision on this 
ground, was not correct The few ins- 
tances cited do not, in our opinion, in- 
dicate that the dub is carrying on this 
activity in such a manner tiiat it must 
be held to be an industry. 

13. Very ^at reliance was placed 
in support or the decision of the Tri- 
bunal on die fact diat the dub has 
erected a Stadium at the Cricket field 
where matches are held and makes an 
income of about Rs. 2 lakhs on each 
occasion when a Test Match is held on 
the Cricket grormd by charging for ad- 
mission tickets sold to x>ersons who cxime 
as ^ectators to watch the Test Matches. 
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It was further pointed out fliat, apart 
from charging for admission to 
Stadium from spectators by selling 
tickets to them, the Club has also enter- 
ed into agreements with four organisa- 
tions under which a number of seats in 
the Stadium are given exclusively for 
the use of those organisations. We have 
already had occasion to mention earliCT 
one such organisation, viz., the Catholic 
CiTnkhana Ltd. The nature of these 
agreements is clear from the copy of the 
agreement filed before the Tnbxmal 
whidi was entered into between the 
Club and the Catholic Gymkhana Ltd- 
Under that agreement, the Club allot- 
ted for seating accommodation to the 
Gjinkhana 631 seats in the North Stand 
for a period of 32 years. The allotment 
was for use by the Gjunkhana on all oc- 
casions when official and/or unofficial 
Test Matches and/or matches of similar 
status sponsored by the Board of Con- 
trol for Cricket in India were held, or a 
fixture played by a foreign taming team 
not sponsored by the said Board. Under 
the agreement, the Gymkhana had to 
pay I&. 5/- per seat for the first fixture; 
Rs 5/- per seat for tie second fixture; 
Rs. 4/- per seat for the third fixture and 
Rs. 4/- per seat for the foxirth fixture. 
The question that arises is whether these 
charges made by the Cliib from these 
organisations, like the Catholic Gym- 
liana Ltd., or from spectators to whom 
tickets are sold, bring into existence an 
activity of the nature of business or 
trade so as to convert it into an indus- 
try'. It is to be noted that one of the 
principal objects of the Club is the 
promotion of the game of cricket. In 
fact, the very' first object mentioned in 
the Memorandum of Association is to 
encourage and promote the game of 
cricket in India and elsewhere. The 
second object is of laying down grounds 
for playing the game of cricket, and the 
third object is dearly' for the purpose of 
encoura^g matches between Inffian 
and foreign teams. It is dear that the 
Cricket ^unds are being maintained 
by tire Club in pursuance of these ob- 
iectives The game of cricket can only 
be promoted and encouraged if, when 
matches are held, facilib'es are prodd- 
ed not merely for holding the matches, 
but also for people to yvatch the matches 
and to create interest in the public in 
general in the game of cricket. It was 
obviously with this object that the 
Stadium was constructed. Its use by 
spectators interested in the matches or by 
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members of olber organisations interest- 
ed in fire game of cricket is purely' for 
the purpose of mreouraging and promot- 
ing the game of cricket in pursuance of 
that primary' object of forming the Club. 
It is true that, in carrying on this object 
of the Club, Club has been charging 
the spectators by selling tickets to them 
and chargin g organisatioiis to whom 
seats are spedalfy dotted. So far as 
seats allotted to those organisations are 
concerned, we are indined to accept the 
argument advanced by Mr. Vimadalal 
that- this arrangement, instead of emuing 
to the benefit of the Qnb, in fact is to 
its disadv'antage. We have already in- 
dicated that at least in one case of the 
Catholic Gymkhana Ltd,, the charge 
that is made from the Gymkhana is at 
a very' low rate of Rs. 5/- or Rs. 4/- per 
seat On the face of it, if the Club was 
intending to make profits, it need not 
hav'e given those seats to the Gy'mkhana 
and could hav’e sold the seats to out- 
siders at much higher rates. The very 
fact that such agreements hav'e been 
entered into with organisations connect- 
ed with the game of cricket shows that, 
in entering into these agreements, the 
primary' object of the Club was to en- 
courage persons who are interested in 
the game of cricket, ev'en though at the 
disadvantage of charging them at much 
lower rates. So far as charges from 
spectators are concerned by' selling 
tidkets to them, they are obviously real- 
ised in order to ensure that the Club 
can carry' on its activity' of the promo- 
tion of game of cricket and also make 
up losses for purposes of providing 
other facilities and amenities to the 
Members of the Qub. It is to be notic- 
ed that, in the whole period of 37 years, 
only IS Test Matches have been held on 
the ^unds of the Club. Even these 
Matches are not organised by the Club 
itselfi They are, in fact, organised by 
the Board of Control for Cricket in India. 
The Board then arranges with the Bombay 
Cricket Association, which is the con- 
trolling body, for the venue of the Test 
Match. The Bombay Cricket Associafion 
has no ground or Stadium of its ovm. 
It is the Bombay Cricket Association 
that approaches the Club to promote 
the Test Matches to be plaved at the 
Braboume Stadimn of the Club, and the 
Club accedes to these recpiests. It will 
thus be seen that the Club comes in at 
the last stage of i)roviding the venue 
and making arrangements for the suc- 
cessful holding of the Test Matches and 
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it is for that purpose, on the few occa- 
sions when Test Mattes are allotted to 
the grounds of the Club, that the Club 
is able to sell tickets in the Stadium 
and make some income. In these cir- 
cumstances, we are not inclined to ac- 
cept the submission made on behalf of 
the workmen that this activity by the 
Club is an undertaking in the nature of 
trade or business. It is, in fact, an 
activity in the course of promotion of 
the game of cricket and it is incidental 
that the Club is able to make an mcome 
on these few occasions which income 
is later utilised for the purpose of ful- 
filling its oiher objects as incorporated 
in the Memorandum of Association. The 
holding of the Test Matches is primarily 
organised by the Club for the purpose 
of promoting the game of cricket. This 
activity by the Club caimot, by itself, 
in our opinion, lead to the inference 
that the Club is carrying on an industry. 

14. Lastly, reference was made to 
the circumstance that, unlike the Madras 
Gymkhana Club, the Club has been in- 
corporated as a Limited Company under 
the Indian Companies Act. It was urg- 
ed that the effect of this incorporation 
in law was that the Club became ^ 
entity separate and distinct from its 
Members, so that, in providing catering 
kcihties, the Club, as a separate legal 
entity, was entering into transactions 
with the Members who were distinct 
from the Club itself. In our opinion, 
the Tribimal was ri^t in holding-, that 
the circumstance of incorporation of the 
Club as a Limited Company is not of 
importance. It is true that, for purposes 
of contract law and for purposes of 
suing or being sued, the fact of in- 
corporation makes the Club a separate 
legal entity; but, in deciding whether 
the Club is an industry or not, we can- 
not base our decision on such legal 
technicahties. What we have to see is 
the nature of the activity in fact and in 
substance. Though the Club is in- 
corporated as a Company, it is not like 
an ordinary Company constituted for 
the purpose of carrying on business. 
There are no share-holders. No divid- 
ends are ever declared and no distribu- 
tion of profits takes place. Admission 
to the Club is by payment of admission 
fee and not by purchase of shares. Even 
this admission is subject to balloting. 
The membership is not transferable like 
die right of shareholders. There is ffie 
provision for expulsion of a Member 
under certain circumstances which fea- 


ture never exists in the case of a share- 
holder holding shares in a Limited 
Company, The membership is fluid. A 
person retains ri^ts as long as he con- 
tinues as a Mernoer and gets nothing at 
aU when he ceases to be a Mernoer, 
even though he may have paid a large 
amount as admission fee. He even loses 
his rights on expulsion. In these circum- 
stances, it is clear that the Club cannot 
be treated as a separate legal entity of 
the nature of a Limited Co, carrying on 
business. The Club, in fact, continues 
to be a Members’ Club without any 
shareholders and, consequently, all ser- 
vices provided in the Club for Members 
have to be treated as activities of a self- 
serving institution. 

15. For these reasons, we consider 
that the Order made by the Tribimal, 
holding that the Club is an ‘industry’ 
is incorrect and must be set aside. The 
appeal is allowed, and the order of the 
Tribunal, dismissing the preliminary 
objection of the Club, is set aside. In 
the circumstances of this case, we direct 
parties to bear their own costs of this 
appeal. 

RGD Appeal allowed. 
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J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

Kalva Suryanarayana, Appellant v. In- 
come-tax Officer, A-3 Ward, Hyderabad, 
Respondent. 

Civil Appeal No. 998 of 1966, D/- 23- 
8-1968. 

Income-tax Act (1922), Section 44 
(prior to its amendment by Act 11 of 
1958) and S. 23 (5) (a) (prior to its amend- 
ment by Finance Act (18 of 1956)) — Dis- 
solution of registered partnerslup firm — 
Assessment of partners under S. 23(5)(a) 
— There can be no joint and several 
liability o f pa rtners imder Section 44. 
(1966) 59 TTR 315 (AP), Reversed. 

Where income of the registered part- 
nership firm is computed SEter its dis- 
solution and such income is apportioned 
among the partners of the partnership 
in proportion of their respective shares, 
the partner, who has paid his share of 
tax, as assessed under Section 23 (5) (a), 
cannot be held liable for payment of the 

BM/BM/E184/68 
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tax due from other partners under Sec- 
tion 44. When the partnership is regis- 
tered, tax is collected from the partners 
individually and there is no levy of tax 
against the partnership. (1966) 59 JTR 
815 (AP), Reversed; AIR 1968 SC 46, Rel. 
on. (Para 4) 


Officer, Hyd. (Ramaswami J.) A. LB. 

Mr. P. Ram Reddy, Senior Advotat^ 
^r. R. Thiagarajan, Advocate, with him), 
for Appellant; Mr. G. EL Daphtary, At- 
torney-General for India, (M/s, T. A. 
Ramachandran, R. N- Sachthey and B. D. 
Sharma, Advocates, with him), for Res- 
pondent. 


The object of enacting Section 44 is 
to prevent evasion of tax by disconti- 
nuance of the business of a firm or dis- 
solution of an association of persons. 
There is nothing in the section which 
supports the argument that for pay- 
ment of tax assessed against the partners 
of a registered partnership individually 
imder Section 23 (5) (a) of the Act, one 


partner becomes liable jointly and seve- 
rally with another partner to pay tax. 
The entire scheme or taxing the income 
of a registered partnership in the hands 
of individual partners is inconsistent %vith 
any argument that for payment of tax 
assessed against a partner, other partners 
are liable. It should be noticed that the 
tax assessed against a partner of a regis- 
tered partnership is assessed on his total 
income inclusive of the share in the in- 
come of the partnership and the rate ap- 
plicable is determined by the quantum 
of the total income of the partner. Sec- 
tion 44 on the contrary contemplates 
cases of joint and several assessment of 
income of the biisiness of a partnership 
which is discontinued. "Vi^en such 
assessment is made, each member of the 
partnership may be liable to pay joinifly 
and severffly tax payable by the partner- 
ship. But when under the scheme of 
the Act tax is assessed individually 
against each partner, and no tax is made 
payable by the partnership, the principle 
of joint and several liability under Sec- 
tion 44 cminot be invoked. It is true 
that under the Partnership law the con- 
tractual obligations of a partnership are 
enforceable jointly and severally against 
the partners. But the liability to pay 
income-tax is statutory and does not 
arise out of any contract and its inci- 
dence will be determined by the provi- 
sions of the statute. If the statute which 
imposes liability has not made it enfor- 
cemjle jointly and severally against the 
partners, no such implication can be 
drawn merely because the contractual 
liabilities of a partnership may be joint- 
ly and severaUy enforc^ against the 
partners. (Para 4) 

Cases Referred: Chronological Paras 
(1968) AIR 1963 SC 46 (V 55) = 

1967-68 ITR 590, Income Tax 
Officer, Agra v. Radha Eiishan 4 


The following Judgment of the Court 
was delivered by 

RAMASWAMDE, J.: This appeal is 
brought, by special leave, from the judg- 
ment of the High Court of Andhra Pra- 
desh dated December 21, 1964 in Writ 
Petition No. 1294 of 196L 

2. The appellant had entered into a 
partnership with three others named D. 
Sayappa, H. Siddappa and M. Verraiah 
to carry out a “Gulmoha” cantraci for 
the year 1949-50. The firm was known 
as Messrs BZalva Suryanarayana. After 
completion of the contract the partner- 
ship came to an end. For the assess- 
ment year 1951-52, the partners of the 
dissolved firm made an application for 
registration of the partnersMp to the res- 
pondent who granted the registration on 
February 28, 1953, and on that basis 
proceeded to assess the total income of 
the partnership which he determined at 
Rs. 1,64,546/- (O.S.), anti the totd income 
was apportioned among the four partners 
in proportion of their respective shares. 
Subsequently, the Commissioner of In- 
come Tax in exercise of his revisional 
power under Section 83B of the Ihcame 
Tax Act passed an order on February 26, 
1955 holding that the partnership had 
suppressed income to the extent of 
Rs. 1,72,149 (I.G.) by inflating the ex- 
penses under railway freight and by not 
accounting for the sale of old gmmies. 
The Commissioner of Income Tax ac- 
cordingly directed that the assessment 
already made should be enhanced by a 
sum of Rs. 1,72,149. In pursuance of 
this order the reroondent revised the 
assessment on Manih 11, 1955 and deter- 
mined the total income of the partner- 
sMp at_ Rs. 3,13,189/- (I.G.) an<i appor- 
tioned it among the several partners in 
proportion to their shares and demand 
notices were issued accordingly against 
individual partners of the dissolved firm. 
It appears that the appellant and D. 
Sayappa paid their shares of the tax but 
M. Veeraiah and H. Siddappa failed to 
pay flieir shares which were Rs. 10,654 63 
and Rs. 5,640 82 respectively. After 
about six years the respondent issued a 
notice to the appellant under Section 45 
of the Income Tax Act; 1922, herein- 
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after called the ‘Act’ calling upon him 
to pay up the arrears on the footing that 
tmder the provisions of Section 44 of the 
Act there was joint and several liability 
of each and every partner of the dissolved 
firm in respect of the arrears of tax. The 
appellant thereafter moved the High 
Conrt for grant of a writ to qt^h the 
notice. The writ petition was dismissed 
by the High Conrt by its judgment dated 
December 21, 1964 

8. The provisions of Section 23 (5) 
and Section 44 of the Act as they stood 
at the material time are reproduced be- 
low: 

“23 (5). Notwithstanding anything con- 
tained in the foregoing sub-sections 
when the assesses is a firm and die total 
income of the firm has been assessed 
imder sub-section (1), sub-section (3) or 
sub-section (4) as die case may be; 

(a) in the case of a registered firm, 
the sum payable by the firm itself shall 
not be determined but the total income 
of each partner of the firm, including 
therein hS share of its income, profits 
and gains of the previous year shall be 
assessed and the sum payable by him 
on the basis of such assessment shall be 
determined ” 

“44 liability in case of a discontinued 
firm or association, where any business, 
profession or vocation carried on by a 
firm or association of persons has been 
discontinued, or where an association of 
persons is dissolved every person who 
was at the time of such discontmuance 
or dissolution a partner of such firm or 
a member of such association shall in 
respect of the income, profits and gains 
of the firm or association, be joindy and 
severally liable to assessment imder 
Chapter IV and for the amount of tax 
payable and all the provisions of Chap- 
ter rV shall, so far as may be applied to 
any such assessment” 

4 In support of this appeal, the argu- 
ment was addressed that the appellant 
who was an individual assessee under 
Section 23 (5) could not be held liable 
for payment of the tax due from the ex- 
partners of the partnership and there was 
no joint and several limihty imposed 
tmder the provisions of the Act in such 
a case. In our opinion, the arg um ent 
put forward on behalf of the appellant 
is wdl founded and must be accepted 
as correct Under the scheme of the 
Act a partnership is a unit of assessment 


and the income of the partnership is 
computed as that of die unit irrespective 
of whether the partnership is registered 
or unregistered. After the income of the 
partnership is computed in a case where 
the partnership is registered imder Sec- 
tion 26A the share of each partner in 
the income of the partnership is dete> 
mined and is added to his other income 
and the total income so computed is 
brou^t to tax. If the partnership is un- 
registered, the tax pay^le by the part- 
nership is, except when the Income-tax 
Officer otherwise directs in the interests 
of revenue, determined as in the case of 
any other entity, and the demand for tax 
is made on the partnership itself. The 
result is that, if the partnership is regis- 
tered, tax is collected from the partners 
individually and there is no levy of tax 
against the partnership. If the partner- 
ship is unregistered, the tax may, unless 
otherwise directed, be levied against the 
partnership. In either case, the machi- 
nery set up by Section 23 is for assess- 
ment of tax payable on the income of 
the partnership. The income of the part- 
nership is computed, but tax is 
assessed on tiiat income on the part- 
ners or the partnership, according as the 
income is of a partnership registered or 
unregistered. In Income Tax O fficer, 
Agra V. Radha Erishan, (1967) 66 ITR 
590 = (AIR 1968 SC 46) it was argued 
that in the case of assessment made 
under Section 23 (5) (a) of the Act the 
tax liability was joint and several and 
the Income Tax Officer could recover 
from other partners the share of the tax 
attributable to one partner which cannot 
be recovered fix>m him. The argument 
was rmected by this Court and it was 
pointed out that under the scheme of the 
Act tax is assessed individually against 
each partner and no tax is made payable 
by the partnership and therefore tiie 
principle of joint and several liability 
has no application. It was also held in 
that case that there is nothing in S. 44 
of the Act which supports the conten- 
tion that for payment of tax assessed 
against a partner of a registered 
partnership under Section 23 (5) (a) an- 
otiier partner becomes liable jointly 
and severally with the first partner to 
pay tax. In our opinion, the principle of 
this decision governs tiie present case 
also. It is true mat in the present case we 
are dealing with the assessment of a 
partnership after its dissolution and 
S.44 of the Act is directly applicable but 
tiiis drcumstance makes no difference to 
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the application of the principle laid 
dovm in (1967) 66 i'iJtl 590=(AIR 19&S 
SC 46). Ihe object of enacting S. 44 is 
to prevent e%’’asion of tax by discontinu- 
ance of the business of a firm or dissolu- 
tion of an association of persons. On dis- 
continuance of the business of a firm or 
dissolution of the association of persons, 
it is declared that m'erj' person who 
was at the time of such discontinuance 
or dissolution, a partner of such firm or 
a member of such association shall, in 
respect of the income, profits and gains 
of the partnership or association be 
jointly and severally liable to assess- 
ment and for the amount of tax pa 3 'able. 
There is, however, nothing in file sec- 
tion which supports the argument of the 
respondent that for payment of tax as- 
sessed against the partners of a register- 
ed partnership individually under S. 23 
(5)(a) of the Act, anodier partner be- 
comes liable jointly and severall}' with 
that first partner to pay tax. The entire 
scheme of taxing the income of a regis- 
tered partnership in the hands of indiw- 
dual partners is inconsistent with any 
argument that for payment of tax assess- 
ed against a partner, other partners are 
liable. It should be noticed that the tax 
assessed against a partner of a register- 
ed partnership is assessed on his total 
income inclusive of the share in the in- 
come of the partnership and the rate ap- 
phcable is determined by the quantum 
of the total income of the partner. Sec- 
tion 44 on the contrary contemplates 
cases of joint and severi assessment of 
income of the business of a partnership 
which is discontinued- Vihen such 
assessment is made, each member of the 
partnership may be liable to pay jointly 
and severally tac paj'able by the partner- 
ship. But when under the scheme of 
he Ac± tax is assessed individually 
against each partner, and no tax is made 
payable by the partnership, the pxindple 
of joint and se^'eral liability under Sec- 
tion 44 cannot be invoked. It is true 
that under the Partnership Law the con- 
tractual obligations of a partnership are 
eirforc^eable jointly and severallj’’ against 
the partners. But the liability' to pay 
income-tax is statutory and does not arise 
out of any contract and its incidence will 
be determined by the pro\’isions of the 
statute. If the statirte which imposes 
liability' has not made it enforceable 
jointly and severally against the partners 
no such implicab'on can be drawn mere- 
ly becarrse the cxmtractual liabilities of 


a partnership may be jointly' and sever- 
ally enforced against me partners. 

5. For hese reasons we hold that he 
respondent had no jradsdiction to issue 
he impugned notice dated June 22, 1961 
under Section 45 of he Act and he 
proceedings taken against he appellant 
in pursuance of that notice should be 
quashed by grant of a writ in he nature 
of certiorari under Article 226 of he 
Constitution. We accordingly' set aside 
he judgment of he Hi^ Court of 
Andhra Pradesh dated December 21, 
1964 and allow his appeal wih costs 
here and in he High Court 

CWM/D.V.C. Appeal allowed- 
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G. EL hilTT'KR, J. 

Vidy'a Sagar Joshi, Appellant v. Sur- 
rinder Nah Gautam, Respondent 
Ch-il Appeal No. 853 of 1968, D/- 13- 
9-1968. 


Representation of he People Act 
(1951), Sections 123 (6) and 77 — Expres- 
sion “expenditure in connection wih 
election incnirred or auhorised” in Sec- 
tion 77 (1), meaning of — Payment to 
party to secmre a ticket for standing as 
party candidate is an expenditure in con- 
nection wih election — Deposit made 
by returned candidate for securing Con- 
gress ticket forfeited in accordance wih 
Party rules between he two dates pre- 
scribed imder Section 77 (1) — Amount 
cd deposit if included in return of eleo 
tion expenses declared by' bfm exceed- 
ing he prescribed limit — Held, here 
was contavention of Section 77 (3) and 
the candidate "was guilty of corrupt prac- 
tic® under Section 123 (6) read wih 
Section 77 (3). 


The payment to secure a seat is an 
expenditure in coimection wih he elec- 
tion.^ The crritical words of Section 77 
am ^expenditure’, ‘in connection wih elec- 
tion and^ ‘incurred or auhorised’. Ex- 
penditure mems he amount expended 
and ‘expended’ means to pay away', lay' 
out or spend. It really' represents money 
out of pockeh a going out It is money 


®(C. O. P. No. 4 of 1967, 
1968— Delhi, H. B.) 
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‘in connection with’ his election. These 
words mean not so much as consequent 
upon’ as Tiaving to do with’. All money 
laid out and having to do with the elec- 
tion is contemplated. But here again 
money which is liable to be refunded is 
not to be taken note of. The word ‘in- 
curred’ shows a finality. It has the 
sense of rendering oneself liable for the 
amount Therefore the section regards 
everything for wMch the candidate has 
rendered himself liable and of which he 
is out of pocket in coimection with his 
election that is to say having to do with 
his election. (Paras 8, 12) 

The returned candidates, before the 
publication of notification calling the 
election, deposited a sum of Rs. 500 with 
the Congress Party for securing the 
ticket He was denied the Congress 
ticket but he did not withdraw from the 
contest and offered himself as a contest- 
ing candidate against the official Con- 
gress Candidate and incurred the penalty 
of forfeiture of the deposit according to 
rules of party. The amount was for- 
feited after the date of withdrawal but 
before the date of declaration of the re- 
sult. In his return of election expenses 
he did not include that amoimt of Rs. 500 
and if that amoimt were added to elec- 
tion expenses as declared by him the 
limit of expenditure would have exceed- 
ed: 

Held that the deposit with the pa]^ 
was an expenditure in connection with 
the election. If he had got the ticket 
and the money was refunded to him, that 
would not have counted as an expendi- 
ture since the expenses would not have 
incurred. As he became a contesting 
candidate the forfeiture of the deposit 
became a fact between the two dates 
prescribed under Section 77 (1) and thus 
was an election expense. But since in- 
clusion of this amount in the expenses, 
would have exceeded the limit of the 
election expenses there was contraven- 
tion of Section 77 (3) and the candidate 
was guilty of corrupt practice under Sec- 
tion 123 (6) read with Section 77 (3). AIR 
1961 SC 663, Dist.; C. O. P. No. 4 of 
1967, D/- 15-1-1968 (Delhi, H. B.), Af- 
firmed. (Paras 6, 7, 9, 12 and 15) 

Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 663 (V 48) = 

(1961) 2 SCR 651, Haji A 2 dz and 
Abdul Shakoor Bros. v. Commr. 
of Income Tax, Bombay City 12 

Mr. C. B. Agarwala, Senior Advocate 
(Mr. S. K. Bagga and Mrs. S. Bagga, 
1969 S. C./19 rv G— 3 
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Advocates, with him), for Appellant; Mr. 
Sarjoo Ihasad, Senior Advocate, (Mr. 
Naunit Lai, Advocate, with him), for 
Respondent- 

The following Judgment of the Court 
was delivered by 

HIDAYATULLAH, C. J.; This is an 
appeal against the judgment, dated 
January 15, 1968, of the Hi^ Court of 
Delhi (Himachal Bench) setting aside the 
election of the appellant to the Santokh- 
garh Assembly Constituency of Hima- 
chal Pradesh. The election has been set 
aside on the ground of corrupt practice 
under Section 123 (6) of the Representa- 
tion of the People Art read with S. 98 (b) 
of the Act. 

2. By a notification dated January 13, 
1967 the electors of this constituency 
were invited to elect a member to the 
Assembly. The last date for filing of 
nomination papers was January 20, 1967. 
Scrutiny of the nomination papers was 
held the following day and the last date 
of withdrawal was January 23, ' 1967. 
Three candidates contested the election. 
The appellant was an independent candi- 
date opposed by the respondent who was 
a Congress nominee and one Shanti 
Swamp, Jansangh candidate. The poU 
took place finroughout the constituency 
on Febmary 18, 1967. Votes were count- 
ed four days later at Una and the result 
was declared as follows: 

Vidya Sagar Joshi 

(Appellant) 8437 votes 

Surinder Nath Gautam 

(Election Petitioner) 7695 votes 

Shanti Swamp 2067 votes 

1267 ballots were rejected as invalid. 
Thus the present appellant was returned 
with a margin of 742 votes. The return- 
ed candidate filed his return of election 
expenses showing an expenditure of 
Rs. 1862 05 P. The limit of expenditure 
in this constituency was Rs. 2000 One 
of the contentions of the election peti- 
tioner was that he had filed a false re- 
turn of his election expenses, that he had 
spent an amount exceeding Rs. 2000 in 
the aggregate and therefore contravened 
the provisions of Sea 77 (3) of the Repre- 
sentation of the People Act 1951 and 
therefore committed cormpt practice 
under Section 123 (6) of the Act. The 
election petitioner therefore asked that 
his election be declared void. There 
were other grounds also on which the 
election was challenged, but we need 
not refer to them since no point has 
been made before us. 
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3. The main item on which the ex- 
penses were said to be false was a de- 
posit of Rs. 500 as security and Rs. 200 
as application fee which the returned 
candidate had made wth the Congress 
party on or before January 2, 1967. The 
fee was not returnable, but as this pay- 
ment was made before the notification 
calling upon the voters to elect a mem- 
ber to the Assembly nothing turns upon 
it. The returned candidate was denied 
the Congress ticket on or about Janua^ 
10, 1967. This was also before tne said 
notification. According to the rules of 
the Congress Party the security deposit 
was refundable to a candidate if he or 
she was not selected. It was however 
provided in the same rules that if the 
candidate contested the election against 
the official Congress candidate, the secu- 
rity deposit would be forfeited. The re- 
turned candidate chose to stand as an 
independent candidate against the offi- 
cial Congress nominee and incurred the 
penalty of forfeiture. This was after the 
date for the filing of the nomination 
paper (January 20, 1967). He had time 
till January 23, 1967 to withdraw from 
the contest If he had done so the de- 
posit would have presumably been re- 
turned to him. As ne became a contest- 
ing candidate the forfeitinre of the de- 
posit became a fact 

4. The case of the election petitioner 
was that if this deposit were added to 
the election expenses, the limit of Rs. 2000 
was exceeded and therefore this amoimt- 
ed to a corrupt practice under S, 123 (6) 
read with Sec. 77 (3) of the Representa- 
tion of the People Act The High Court 
held in favour of the election petitioner 
and hence the appeaL 

5. Section 77 of the Representation of 
the People Act provides as foUows; 

Section 77. Accoimt of election expen- 
ses and maximum thereof — 

(1) Every candidate at an election shall 
either by himself or by his election agent 
keep a separate and correct account of 
all expenditiue in connection vith the 
election incurred or authorised by him 
or by his election agent betiveen the date 
of publication of the notification caUing 
the election and tlie date of declaration 
of the result thereof, both dates inclu- 
sive. 

(2) The account shall contain such 
particulars, as may be prescnbed. 

(3) The total ot the said expenditure 
shall not e.xceed such amount as may be 
prescribed. 


6. The third sub-section creates a bar 
against expenditure in excess of the pre- 
scribed amount. In this case the pre- 
scribed amormt was Rs. 2000. Sec- 
tion 123 (6) provides that “the incmring 
or authorising of expenditure in contra- 
vention of Section 77 is a corrupt prac- 
tice.” Therefore, if the amount of 
Rs. 500 was added to the election ex- 
penses as declared by the returned 
candidate he would be guilty of a cor- 
rupt practice, under the two sections 
quoted above- The question, therefore, 
is whether this amount can be regarded 
as an election expense. 


7. The first sub-section of Section 77 
discloses that the candidate has to de- 
clare as p^ of his election expenses. It 
speaks of “all expenditiue in connection 
with the election incurred or authorised 
by him or by his election agent between 
the date of publication of the notification 
calling the election and the date of de- 
claration of the result thereof, both dates 
inclusive.” In the present case, there- 
fore, the critical dates were January 13, 
1967 and February 22, 1987, The amount 
m question was paid before the first 
date. It was liable for confiscation not 
on the date on which the Congress ticket 
was refused to the returned candidate 
but on January 23, 1967 when he did not 
^thdraw from the contest and offered 
himself as a contesting candidate against 
the official Congress candidate. In other 
words, the payment was made before 
the period marked out by Section 77 (1) 
but the expenditure became a fact be- 
tween the tivo dates. The contention of 
the letumed candidate was that this was 
not an e^enthW within the meaning of 

aR of the Representation of the 

^ question 

which falls for consideration in ffie pre- 
sent case. ^ ‘ 

8. Section 77 as framed now departs 
m lan^age from the earlier provision on 
the subject which was rule 117. It read: 


fl7- Maximum election expenses — 
sh^ be incurred or autho- 
rised by a carididate or his election agent 
on accomt of or in respect of the con- 
duct and management of an election in 
any one constituency in a State in excess 
ot the ma^mum amount specified in 
constituency in Sdie- 


T^e words “conduct and management of 
election are not as wide as the words 
ali expenditure in connection with ele^ 
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Uon incurred or authorised by him,” 
svhich now finds place in Section n. The 
question thus is what meaning must be 
^en to the words used in Section 77. 
The critical words of Section Tl are 
‘eapenditure’ ‘in connection with election* 
and ‘incurred or authorised’. ‘Expendi- 
ture’ means the amount expended and 
‘expended’ means to pay away, lay out 
or spend. It reaUy represents money 
out of pocket; a going out. Now the 
amount paid away or paid out need not 
be all money which a man spends on 
himself during this time. It is money 
3n connection witii’ his election. These 

K urds mean not so much as ‘consequent 
Don’ as “having to do with’. AH money 
laid out and having to do with the election 
is contemplated. But here again money 
which is h'able to be refunded is not to 
be taken note o£ The word ‘incurred’ 
diows a finality. It has tiie sense of 
rendering oneself liable for the amount. 
Therefore the section regards everydiing 
for which the candidate has rendered 
himself h'able and of which he is out of 
pocket in coimection with his election 
that is to say havdng to do with his eleo- 
•fion. 

9. The candidate here put out this 
money for his election since he was try- 
ing to obtain a Congress ticket. If he 
had got the ticket and the money was 
refunded to him , this would not have 
counted as an expenditure since the ex- 
pense would not have been incurred. 
When the candidate knowing that the 
money would be lost went on to stand 
as an independent candidate, he was 
willing to let the money go and take a 
chance independently. The case of the 
appellant is that this money was not 
used in furthering the prospect of his 
election. On the other hand, it was in 
fact used against him by the Congress 
Party as he was opposed to that party’s 
candidate. He contends that such an 
expense cannot be regarded as expense 
in connection with the election. Accord- 
ing to him the connection must be a 
connection of utility and not something 
which is of no use out rather against the 
tiances of victory. In this connection 
file learned counsel draws our attention 
to Halsbury’s “Laws of En^and* Third 
Edition Volume 14, at page 177 para- 
graph 314- It is stated there as follows: 

“While no attempt has been made by 
dges to define emaustively the mean- 
g of expenses incurred in the conduct 
or management of an election, it has 
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been said that if expenses are, primarily 
or principally, expenses incurred for the 
promotion of the interests of the candi- 
date, they are election expenses.” 

10. It will be seen that the above 
passage refers to expenses incurred in 
the conduct or management of an elec- 
tion. 

11. The learned counsel for the ap- 
pellant and respondent reh'ed upon two 
decisions of this Court Reliance was 
also placed upon two decisions of the 
Election TribimaL *1110 dedsions of the 
Election Tribunal are of the same Bench 
and concern Rule 117. They need not 
be considered. The two cases of this 
Court may be noticed. 

12. In Ha]i Aziz and Abdul Shakoor 
Bros. V. Commissioner of Income Tax, 
Bombay City, (1961) 2 SCR 651 = (AIR 
1961 SC 6^) the question arose under 
the Indian Income-t^ Act A firm im- 
porting dates was found to have breach- 
ed some law and a penalty was imposed 
on it under tiie Sea Customs Act The 
firm sought to treat tihe penalty as ex- 
penses and they were disallowed by this 
Court Learned Counsel for the appel- 
lant reh'ed on this case and claimed that 
the same prindple apph'es and this 
penalty cannot be said to be an expen- 
diture in connection with the election. 
The analogy is not apt because not only 
die prescriptions of the two laws are dif- 
ferent but the underlying prindple is 
different also. In Income-tax laws the 
expenditure must be laid out wholly or 
exdusively for the purpose of the busi- 
ness etc. Breaking laws and incurring 
penalty is not carrying on business and 
therefore, the loss is not for the purposes 
of business. Here the expenditure is to 
be included if it is incurred in connec- 
tion with the election and the payment 
to secure the seat is an expenditure in 
connection with the election- The ruling, 
tiierefore, does not apply. 

13. In the second case a Congress 
candidate had paid a sum of Rs. 500 of 
which Rs. 100 were subscription for 
membership and Rs. 400 were a deposit 
Later he paid Rs. 500 as donation to the 
Congress. He failed to indude the two 
sums of Rs. 500 each in his return of ex- 
penses. The Tribunal found that both 
the sums were spent in connection with 
tire election and by induding them the 
limit was exceeded. This Court afii'rm- 
ed the decision of tiie Tribunal The 
case was decided under R. 117. ’The two 
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soms ■were considered separately. The 
contention was that tmder S. 123 (7) and 
R. 117 the candidate was nominate only 
on No\'ember 16, 1951 and the first sum 
was paid on September 12^ 1931. The 
question then arose when Ae candidate 
became a candidate for the application 
of the Rule and S. 12S (7). It was held 
that the candidate became a candidate 
when he unequiTOcally expressed his in- 
tention by mddng the pa)'ment. 

14 The question of commencement 
of the candidature is now obviated by 
prescribing the two teiminii between 
which the espense is to be counted. In 
so far as the case goes it supports our 
xiew. It is lislcy to quote the decision 
because the terms of the law on which 
it was dedared were entirely different. 
We cmr orffy say that there is nothing in 
it which militates against fire 'view talcen 
by us here- 

15. On the whole, therefore, the 
judgment -under appeal is correct The 
appeal fails and 'vsill be dismissed ■with 
costs. 

LGG/D.V.G. Appeal dismissed. 
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J. G. SHAH, V. RAMAS^VAin AND 
V. BHARGAVA, JJ- 
The Commissioner of Income-tax, Bom- 
bay City n. Appellant v. M/s. Shri 
Gtoverdhan Ltd., Bomba)', Respondent 
a\'il Appeal No. 17 of 1967, D/- 9-1- 
19SS. 

Income-tax Ad (19^) (as it stood be- 
fore its amendment by Finance Act of 
1953), Sections 2S-A (1) and 2 (U) — 
Expression ‘previous year” in S. 2SA (1) 

— Interpretation of — Assessee bavins 
two different sources of income, ana 
two businesses lurring separate account- 
ing years, mav have two previous years 

— (1963) 49 riR S69 (Bom), Partly Re- 
versed. 

The pro'^isions of Section SSA (1) must 
be construed in the context of S. 2 (11) 
and the expression "previous year” of 
the Company in Section 23-A (1) must be 
interpreted as meaning two previous 
years where the Company carries on two 
different businesses with, two different 
sources of income for which there are 
separate accoimting periods. Under the 
scheme of the Act fire income of the 
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xmiying previous years from different 
sources mould be lumped together to 
arrivo at the total incx>me of the assessee. 
The provisions of Section 2 (11) make it 
clear that excjept in cases where the pre- 
vious year is determined by tiie Depart- 
ment under Clause (b), tiie varjing p^ 
vious years must all nec^essanly end wifli 
or within ■&e financial year next preced- 
ing the assessment year. (Para 5) 

Thus where fihe assessee company had 
two different sources of inextme: (i) from 
its own business and (a) from the share 
of partnership business with separate ac- 
counting j'ears, the income-tax authori- 
ties were entitled, while making an order 
under Section 23A (1), to indnde the in- 
come from partnei^p business to the 
assessable profit of the Gompanv 
from its own business, even thoush such 
income bad acomed after the close (ff 
■file previ ous year of its own business. 
(1963) 49 HR 369 (Bom), Partly Reversed. 

(Paras 3 and 7) 
It is well established that the income 
may accrue to an assessee without actual 
recoipt of the same and if the assessee 
acquuBS a rii^t to receive the income, 
the mcome can be said to have accrued 
to him thou^ it may be received later 
on on its being asc^tained. The legal 
position is that a liabiiitv’ dependiiig 
upon a confingency is not a debt in prae- 
senti or in futuro till fiie contingency 
happens- But if it is a debt the fact that 
the amount has to be ascertained does 
not make it any the less a debt if fiie 
liabilit)' is certain and what remains is 
only a quantification of fiie amount: 
debitnm in praesenti, solvendum in futu- 
ro. (1949) 29 Tax Gas 69, ReL on. 

(Para 6) 

Cases Referred; Chronologlcxil Paras 
(1949) £9 Tax Gas 69, Commrs. 
of Inland Revenue v. Gardner 
hlountain and D’ Ambrumenil 
Ltd- 6 

Mr. C. EL Daphtary, Attornev'-General 
for Ind i a, (M/s. T. A Ramadiandran 
and R, N. Sachthey, Advocates, with 
him), for Appellant; Mr. Radhvelal 
Ag^aiwal, Senior Advocate, (}vl/s. 
Bishamb^ Lal and H. EL Puri. Advo- 
cates, with him), for Respondent. 

The following Judgment of the Court 
was delivered by 

RAALASWAML J- This anneal is 
brought, by ^edal leave, on behalf of 
the Commissioner of Income-tai acainst 
the judgment of the Bombay High Court 
dated September IS, 1932 in Income Tar 
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Reference No- 34 of 1961 wbereby tie 
High Court held that tie order passed 
against the respondent^ hereinafter refer- 
red to as the ‘assessee’ imder Sec. 23A 
of the Indian Income Tax Act, 1922 
hereinafter referred to as the “Act”) was 
not justiEied and valid for the assessment 
year 1931-52. 

2. The assessee is a public limited 
company registered tmder the Indian 
Companies Act Its share capital con- 
sists of 50,000 shares subscribed and 
paid up. Out of these shares, 47,493 
are held by Shree Ra^imath Invest- 
ment Trust Ltd., a company incorporated 
as a private company imder the laws of 
Jammu and 'K'a<;hTnir (h^i'^bi^fter refer- 
red to as “The Jammu Co.”) and having 
its registered office there. Out of the 
remaining 2507 shares, 2300 shares were 
held by another private limited company 
incorporated in Lidia and having its 
re^stered office in New Delhi and tiie 
remaining 7 shares were held by seven 
individu^. The shares of the assessee 
are not quoted on the Stock Exchange 
any where in India. There is nothing, 
however, in its Memorandum and Arti- 
cles of Association placing any restric- 
tion on the free transfer of its shares. 
The assessee entered into a partnership 
on April 20, 1930 with a firm called 
The Indian Steel Syndicate’. There was 
a reconstitution of this firm on Decem- 
ber 2, 1930. The shares of profit of the 
assessee from this firm (wmch was re- 
gistered under Section 2^A of the Act) 
as upto November 30, 1950 and upto 
March 31, 1951 totalling Rs. 70,893 were 
included in the assessment of the asses- 
see for the assessment year 1931-52. 

3. During the assessment years 1950- 
51 and 1951-52, for which me previous 
years ended on September 30, 1949 and 
September 30, 1930, the Income Tax 
Officer determined the assessable income 
of the assessee at Rs. 60,350 and Rupees 
93,884 respectively. After deduction of 
the taxes payable the balance was 
Rs. 33,834 in the first year and Rs. 53,103 
in the second year- As the assessee had 
not dedared any dividend at its Annual 
General Meetings during either of the 
aforesaid two years or within six months 
thereafter, the Income Tax Officer issued 
notices to the assessee to show c^use 
why an order under Section 23A (1) of 
the Act should not be passed for the 
two years. The assessee, however, con- 
tended that Section 23A was not appli- 


cable inasmuch as the public were sub- 
stantially interested within the meaning 
of the Explanation appended to the third 
proviso to Section ^A (1): Overruling 
fiiis contention the Income Tax Officer 
made an order under Section 23A against 
the assessee in respect of the undistri- 
buted profits for die said two years. 
Against these orders die assessee appeal- 
ed to the Appellate Assistant Commis- 
sioner. A further ground was taken in 
the appeal that the order under Sec- 
tion ^A was unwaixanted so far as 
assessment year 1930-51 was concerned 
inasmuch as the assessable profits in- 
cluded a sum of Rs. 70,895 being the 
share of the assessee’s income which 
arose in its partnership with the Indian 
Steel Syndicate as upto November 30, 
1950 and March 3L 1951, and that the 
income accrued after the acxiounting year 
of the assessee which ended on Septem- 
ber 30, 1950. The Appellate Assistant 
Commissioner dismissed the appeals and 
his order was affirmed by the Appellate 
Tribunal on June 28, 1959 for both the 
assessment years. At die instance of the 
assessee the Appellate Tribunal stated a 
case to the Hi^ Court under S. 66 (1) 
of the Act on the following question or 
law: 

"Whether the order passed against the 
assessee for assessment years 1950-51 
and 1951-52 under Section 23A are iusti- 
fied and valid?” 

By its judgment dated September 18, 
1962, the High Court answered the ques- 
tion in so far as it pertained to assess- 
ment year 1950-51 in the affirmative and 
in so far as it pertained to assessment 
year 1951-52 in me negative and against 
the appellant 

4. Section 23A of die Act, as it stood 
before its amendment by the Finance 
Acti 1955 was to the following effect: 

"23A. Power to assess individual mem- 
bers of certain companies. — (l)Where the 
fiicxime-tax Officer is satisfied that in 
respect of any previous year the profits 
and gains distributed as dividends by 
any company up to the end of the sixth 
month after its accounts for that previ- 
ous year are laid before the company 
in general meeting are less than sixty 
per cent of the assessable income of the 
company of that previous year, as re- 
duced by the amount of income-tax and 
super-tax payable by the company in res- 
pect thereof he shah, unless he is satisfied 
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ibat having regard to losses incurred by the 
company in earlier years or to the small- 
ness of the profits made, the payment 
of a dividendt or a larger dividend than 
tiiat declared would be unreasonable, 
make with the previous ^proval of the 
Inspecting Assistant Conunissioner an 
order in writing that the rmdistributed 
portion of the assessable income of the 
company of that previous year as com- 
mted for income-tax purposes and re- 
duced by the amount of income-tax and 
super-tax payable by the company in res- 

E ect thereof shall be deem^ to hare 
een distributed as dividends amongst 
the shareholders as at the date of the 
general meeting aforesaid, and thereupon 
fire proportionate share thereof of each 
shareholder shall be included in the total 
income of such shareholder for the pur- 
pose of assessing his total income. 

Provided that when the reserves re- 
presenting accumulations of past profits 
which hare not been the subject of an 
order under this sub-section exceed the 
paid up capital of the company, together 
with any loan capital which is foe pro- 
pert}' of foe shar^olders, or foe actual 
cost of foe fixed assets of foe company 
whichever of these is greater, this sec- 
tion shall apply as if instead of foe words 
*sixt}' per cent foe words ‘one hundred 
per cent’ were substituted: 


Section 2 (11) of foe Act states: 

“2. In this Adv unless there is any- 
thing repugnant in foe subject or con- 
text, — 

ill) ‘previous year’ means — 

(i) in respect of any separate source of 
mcome, profits and gains — 

(a) foe twelve months ending on foe 
Slst day of March next preceding foe 
year for which foe assessment is to be 
made, or, if foe accounts of foe assesses 
have been made up to a date within foe 
said twelve months in respect of a year 
ending on any date other foan foe said 
Slst day of March, then, at foe option 
of foe assesses, foe year ending on foe 
date to which his accotmts have been so 
made up: 

Provided that where in respect of a 
particular source of income, profits and 
gains an assesses has once been assessed, 
or where in respect of a business, pro- 
fession or vocation newly set up an as- 
sessee has exercised foe option under 
sub-clause (c), he shall noh in respect of 
that source or, as foe case may be, busi- 
ness, profession or vocation, exercise foe 
option giv'en by this sub-clause so as to 
vmy foe meaning of foe expression ‘pre- 
vious year’ as then apphcable to him ex- 
cept with foe consent of foe Income-tax 
Officer and upon such conditions as foe 
Income-tax Officer may think fit to im- 
pose; or 


Provided further foat no order imder 
fhis sub-section shall be made where foe 
company has distributed not less foan 
fifty-five per cent of foe assessable in- 
come of foe company as reduced by foe 
amount of income-tax and super-tax pay- 
able by foe company in respect thereof, 
unless foe company, on receipt of a 
notice from foe Income-tax Officer foat 
he propioses to make such an order, fails 
to make within three months of foe re- 
ceipt of such notice a further distribu- 
tion of its profits and gains so foat foe 
total distribution made is not less foan 
sixty per cent of foe assessable income 
of foe company of foe previous year 
concerned as rMuced by foe amoimt of 
income-tax and super-tax payable by foe 
company in respect thereof: 

Provided further fold this sub-section 
shall not apply to any company in which 
foe public are substantially interested or 
to a subsidiary company of such a com- 
pany if foe whole of foe share capita 
of such subsich'ary company is held by 
foe parent cximpany or by foe nominees 
thereof " 


(ii) in repiecA of foe share of foe in- 
come, profits and gains of a firm where 
foe assessee is a partner in foe firm and 
foe firm has been assessed as such, foe 
period ^ determined for foe assessment 
of the inc»me, profits and gains of foe 
firm;'’ 

5. On behalf of foe appellant foe 
Attorney-General put forward foe argu- 
foe High Court was in error 
in holding foat foe sum of Rs. 70,893 
which was foe ^essee’s share of income 
m ite partnership with foe Indian Steel 
foTodicnte should be left out of consi- 
deration so far as foe assessment year 
1951.^2 was concemecL It was pointed 
out foat foe assessee had two different 
sources of income: (D fiom its orvn busi- 
ness, and (2) from foe share of foe part- 
nership business with foe Indian Steel 
Sjndicate and that under Secb'on 2 (11) 
of foe Ac± foe assessee must be deemed 
to have two previous years with regard 
to two different sources of income. It 
was therefore argued that foe fflgh 
Court was in error in holc^g foat foe 
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income from the partnership could not 
be included in the assessment income of 
the assessee for the assessment year 1951- 
52. On behalf of the assessee the con- 
trary view-point was put forward by 
Mr. Eadliey Lai Aggarwal- It was sub- 
mitted that the sum of Rs. 70,895 related 
to the share of the profits of the asses- 
see from out of the partnership for the 
period between November 30, 1950 to 
March 3L 1951 and this period was after 
the accounting year of the assessee which 
ended on September 30, 1950. It was 
contended that at its general meeting 
held on May 17, 1951 the assessee could 
not be expected to declare a dividend 
for the assessment year 1951-52 which 
related to die accounting year ending on 
September 30, 1950 out of its profits that 
accrued during the subsequent accoimt- 
ing period. In our opinion, the argu- 
ment put forward by the Attorney-Gene- 
ral on behalf of the appellant is well 
founded and must be accepted as correct. 
It is true that the assessee had prepared 
a balance sheet on the basis that its 
accounting year ended on September 30, 
1950. It is, however, admitted that the 
assessee had two sources of income' (1) 
from its own business, and (2) from the 
share of the partnership business with 
Indian Steel Syndicate. Under S. 2 (11) 
of the Act an assessee may have differ- 
ent previous years in respect of differ- 
ent sources of income and imder the 
scheme of the Act the income of the 
varying previous years from the differ- 
ent sources should be lumped together 
to arrive at the total income of the 
assessee. The provisions of Sec. 2 (11) 
of the Act make it dear that except in 
cases where a previous year is deter- 
mined by the Department under Cl. (b) 
the varying previous years must all 
necessarily end with or xvithin the finan- 
dal year next preceding the assessment 
year. In the present case, the previous 
year so far as the personal business of 
the assessee was concerned, was the pre- 
vious year ended on September 30, 1950, 
but with regard to the income of the 
partnership me previous year was the 
period between November 30, 1950 and 
March 31, 1951 when the accounts of 
the partnership were made up and 
dosed. In our opinion, the provisions of 
Section 23-A (1) must be construed in the 
context of Section 2 (11) of the Act and 
the expression ‘previous year’ of the com- 
pany in Section 23A (1) must be inter- 
preted as meaning two previous years 


where the company carries on two dif- 
ferent businesses with two different 
sources of income for which there are 
separate accounting periods. It follows 
therefore in the present case that the 
Income Tax Officer was right in holding 
that the assessable income of the com- 
pany induded the share of the assessee's 
profits in its partnership with the Indian 
Steel Syndicate for the pmpose of ap- 
ph'cation of Section 23A of the Act so 
far as the assessment year 1951-52 was 
concerned. 

6. The argument was, however, stress- 
ed on behalf of the respondent that in 
any event the share of the profit of the 
assessee from the partnership business 
for the period from October L 1950 to 
March 31, 1951 was not known to the 
assessee before its aimual general meet- 
ing on May 17, 1951. It was pointed 
out that for the first time the Income Tax 
Officer was intimated on August Ifr 
1953 that the share of the profit of the 
assessee in the partnership was to the 
extent of Rs. 70895 and should be in- 
cluded in its assessment. After receipt 
of the intimation the Income Tax Officer 
rectified the original assessment made on 
February 29, 1952 and included the said 
amount of Rs. 70,895. In our opim'on, 
there is no warrant for the argument put 
forward on behalf of the respondent. It 
is conceded in this case that the annual 
general meeting of the assessee was held 
on May 17, 1951 after die dose of the 
accounting year of tiie Indian Steel 
Syndicate. It is true that the actual pro- 
fits of the assessee from its partnership 
business were ascertained after the close 
of the accoimting period i. e., March 31, 
1951- It is, however, well established 
that the income may accrue to an asses- 
see without actual receipt of the same 
and if the assessee acquires a right to 
receive the income, the income can be 
said to have accrued to him though it 
may be received later on on its being 
ascertained.- The legal position is that 
a liability depending upon a contingency 
is not a debt in praesenti or in futuro 
tin the contingency happens. But if it 
is a debt the fact that the amount has 
to be ascertained does not make it any 
the less a debt if the h'ability is certain 
and what remains is only a quantification 
of the amount: debitum in praesenti, 
solvendum in futuro. Reference may be 
made in this connection to the decision 
in Commrs. of Inland Revenue v Gard- 
ner Mountain and D’Ambrumenil, Ltd., 
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(1949) 29 Tax Gas 69. The assessee in 
that case carried on the business of under- 
writing agents, and entered into agree- 
ments with certain imderwiiters at 
Lloyds rmder which it was entitled to 
receive as remuneration for its services 
in conducting the agency, commissions 
on the net profits of each year’s under- 
writing. The agreements provided that 
‘accounts should be kept for the period 
ending 31st December in each year and 
that each such account shall be made up 
and balanced at the end of the second 
clear year from the expiration of the 
period or year to which it relates and 
the amount then remaining to the credit 
of the account shall be taken to repre- 
sent the amount of the net profit of the 
period or year to which it relates and 
the commission payable to the company 
shall be calculated and paid thereon.” 
The accounts for the underwriting done 
in the calendar year 1936 were made up 
at the end of 1938 and the question that 
arose was whether the assessee was lia- 
ble to additional assessment in respect 
of the commission on imderwiiters’ pro- 
fits from the policies underwritten in 
calendar year 1936 in the year in which 
the policies were imderwriften or in the 
year when the accounts were thus made 
up. The assessee contended that the 
contracts into which it entered were exe- 
cutory contracts under which its services 
were not completed or paid for, as re- 
gards commission, until the conclusion 
of the relevant account; the profit in the 
form of commission was not ascertain- 
able or earned, and did not arise, imtil 
diat time and the additional assessment 
which was made in the year in which 
the policies were undenvritten should 
accordingly be discharged. The Special 
Commissioners allowed the assessee’s 
contention and discharged the additional 
assessment The decision of the Spedal 
Commissioners was confirmed on appeal 
by Macna^ten, J. in the King’s Bench 
Division of the Hi^ Court The Court 
of Appeal however reversed this decision 
and a further appeal was taken by the 
assessee to ihe House of Lords The 
House of Lords held that on the true 
construction of the agreements, the com- 
missions in question were earned by the 
assessee in the year in which the poh’cies 
were underwritten, and must be brought 
into account accordingly and confirmed 
the decision of the Court of Appeal. At 
page 98 of the Report Lord Wnght ob- 
served: 
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•T agree with the Court of Appeal in 
thinking that the necessary conclusion 
from that must be that the ri^t to the 
conunission is treated as a vested right 
which has accrued at the time when the 
risk was imderwritten. It has then been 
earned, though the profits resulting from 
the insurance cannot be then ascertained, 
but in practice are not ascertained until 
the end of twm years beyond the date 
of underwriting. The right is vested, 
thou^ its valuation is postponed, and is 
not merely pos^oned but depends on all 
the contingencies which are inevitable in 
any insiuance risk, losses which may or 
may not happen, returns of premium, 
premiums to he arranged for additional 
risks, reinsurance, and the whole cata- 
logue of uncert^ future factors. All 
these have to be brought into account 
according to ordinary commerdal prac- 
tice and understanding. But the delays 
and difficulties which there may be in 
any particular case, however, they may 
affect the profit, do not affect the ri^t 
fisr what it eventually proves to he 
worth.” 

Lord Simonds also stated at page 110 of 
the Report as followTS: 

“It is dear to me that the commission 
is wholly earned in year 1 in respect of 
the profits of that year’s underwriting. 
If so, I should have thought that it was 
not arguable that that commission did 
not accrue for Income Tax purposes in 
that same year, though it was not ascer- 
tainable until later.” 

It is adim’tted in the present case that 
the Indian Steel Sjaidicate dosed the 
accounts of the partnership for the first 
time for the fir^ set of partners on 
November 30, 1950 and for the other 
set of partners on March 31, 1951 and 
the assessee as a partner was therefore 
entitled to the share of the profits as on 
the last day of the accounting period of 
the partnership i. e., March 31, 195L 

7. For these reasons we hold that the 
Income Tax Officer was right in holding 
that the amount of Rs. 70,^5 which was 
the share of the assessee’s income from 
its partnership with Indian Steel Syndi- 
cate for the period ending iiiarch 31, 
1951 should be induded in the assess- 
able profits of the company for the 
assessment year 1951-52 and should be 
treated as part of the distributable pro- 
fits of the company for the purpose of 
SecHon 23A (1) of the Act. In other 
words, the onier made by the Income 
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Tas Officer against the assesses under 
Section 23A of the Act for the assess- 
ment year 1951-52 must be held to be 
justified and valid and the question of 
law referred by the Appellate Tribunal 
must be answered against the assesses 
and in favour of the Bicome Tax Depart- 
ment for the year 1951-52 also. We 
accordingly set aside the judgment of 
the Bombay Hi^ Court dated Septem- 
ber 18, 1962, so far as the assessment 
year 1951-52 is concerned and allow this 
appeal with costs. 

CWM/D.V.G. Order accordingly. 
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The Bank of Bihar Ltd., Appellant v. 
Dr. Damodar Prasad and another. Res- 
pondents. 

Qvil Appeal No. 1109 of 1965, D/- 
8-8-1968. 

Contract Act (1872), Sections 128 and 
140 _ Liability of surety — Nature of 
— - Liability not deferred until remedies 
against principal debtor are exhausted — 
Decree obtained by creditor against deb- 
tor and surety directing cre^or to first 
exhaust remedies against principal deb- 
tor — Direction held not justified tmder 
Order 20, Rule 11 (1) or Section 151, 
Civil P. C. — (Civil P. C. (1908), S. 151 
and Order 20, Rule 11 (1)): Judgment 
and decree in A. F. O. D. No. 800 of 
1959, D/- 3-12-1962 (Pat), Reversed. 

Under Section 128, save as provided 
in the contract, the liability of the surety 
is co-extensive with that of the princi- 
pal debtor. The surety thus becomes 
liable to pay the entire amount His 
hehility is immediate. It is not deferred 
im^ the creditor exhatzsts his remedies 
against the principal debtor. In the ab- 
sence of some special equity the surety 
has no right to restrain an action against 
him by me creditor on the groimd that 
the principal is solvent or that the credi- 
tor may have relief against principal in 
some other proceedings. Likewise where 
the creditor has obtained a decree against 
the surety and the principal, the surety 

”(A. F. O. D. No. 800 of 1939, D/- 8-12- 

1962— Pat) 


(Bachawat J.) (Pr. 7)-[Pr. 1] S. C. 297 

has no right to restrain execution against 
him until the creditor has exhausted his 
remedies against the principal. (1802) 81 
ER 1272 and (1869) 6 Bom HGR 241, 
ReL on. (Paras 4 and 5) 

The plaintiff Bank lent money to 
defendant 1 on the guarantee of defen- 
dant 2. The guarantee was a collateral 
security. The demand for payment of 
the liability of the principal debtor was 
ttie only condition for the enforcement 
of the bond. That condition was fulfill- 
ed. Neither the principal debtor nor 
the surety discharged the admitted lia- 
bility of the principal debtor in spite of 
demands. The plaintiff filed a suit and 
obtained a decree against both contain- 
ing a direction that plaintiff should be 
at liberty to enforce its dues against the 
surety only after exhausting its remedies 
against the principal debtor. 

Held that the direction for postponing 
the payment of decretal amount must be 
specific and must give sufficient reasons. 
The direction here was of the vaguest 
character. (Para 6) 

It was the duty of the surety to pay 
the decretal amount On such payment 
he would be subrogated to the li^ts of 
the creditor tmder Section 140. The 
security would become useless if rights 
against the surety could be so easily cut 
down. The direction in the decree could 
not be justified under O. 20, R. 11 (1). 
Assuming that apart firom Order 20, 
Rule 11 (1) the Court had the inherent 
power under Section 151, Civil P. G to 
direct postponement of execution of the 
decree against the surety, the ends of 
justice did not require such postpone- 
ment Judgment and decree in A. F. O. D 
No. 800 of 1959, D/- 8-12-1962 (Pat), 
Reversed. (Para 6) 

Cases Referred: Chronological Paras 
(1869) 6 Bom HCR 241, Lachhman 

Joharimal v. Bapu Klandu 5 

(1802) 6 Ves Jun 714 = 31 ER 

1272, Wright V. Simpson 4 

Mr. S. Mitra, Senior Advocate (Mr. 
R. C. Prasad, Advocate zvith him), for 
Appellant; Mr. K. K. Sinha, Advocate, 
for Respondent No. 2. 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J.: The plaintiff Bank 
lent moneys to defendant No. 1 Damodar 
Prasad on the guarantee of defendant 
No. 2 Paras Nath Sinha. On the date of 
the suit Damodar Prasad was indebted 
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to the plaintiff for Rs. 1172356 nP. on 
acx;ount of principal and Rs. 2769.37 nP. 
on account of interest. In spite of de- 
mands neither he nor the guarantor paid 
the dues. The plaintiff filed a suit against 
them in the Court of the Subordinate 
Judge, 1st Comt, Patna, claiming a 
decree for the amount due- The Trial 
Court decreed the suit against both the 
defendants. While passing the decree, 
the Trial Cotut directed that the “plain- 
tiff bank shall be at liberty to enforce 
its dues in question against defendant 
No. 2 only after having exhausted its 
remedies against defendant No. 1”. The 
plaintiff filed an appeal challen^g the 
legahty and' propriety of this direction. 
The High Court dismissed the appeaL 
The plaintiff has filed the present ap- 
peal after obtaining a certificate. 

2. The ^arantee bond in favour of 
the plaintiff bank is dated Jime 15, 195L 
The surety agreed to pay and satisfy the 
Rabilities of the principal debtor upto 
Rs. 12000 and interest thereon two days 
after demand. The bond provided that 
the plaintiff would be at liberty to en- 
force and to recover upon the guarantee 
notwithstanding any other miarantee, 
security or remedy which the Bank 
might hold or be entitled to in respect 
of the amount secured. 

3. The demand for pajnment of the 
liability of the principal debtor was the 
only condition for the enforcement of 
the bond. That condition was fulfilled. 
Neither the principal debtor nor the 
surety discharged die admitted liability 
of the principal debtor in roite of de- 
mands. Under Section 128 of the Indian 
Contract Act, save as provided in the 
contract, the liability of the surety is co- 
extensive with that of the principal 
debtor. The surety became thus liable 
to pay the entire amount His h'ability 
was immediate. It was not deferred un- 
til the creditor exhausted his remedies 
against the principal debtor. 

4- Before payment the surety has no 
right to dictate terms to the creditor and 
a^ him to pursue his remedies ag.iinst 
the principal in the first instance. As 
Lord Eldon observed in Wright v. 
Simpson, (1802) 6 Ves Jun 714 at p. 734 
= 31 ER 1272 at p. 1282- “But the surety 
is a guarantee; and it is his business to 
see whether the principal pays, and not 
that of creditor.’* In the absence of some 
special equity the surety has no li^t to 


restrain an action against him by ffie 
creditor on the ground that the principal 
is solvent or that the creditor may have 
relief against the principal in some othear 
proceedings. 

5. Likewise where the creditor has 
obtained a decree against the surety and 
die principal, the surety has no right to 
restrain execution against him xmfil the 
creditor has exhausted his remedies 
against the prrndpaL In Lachhman 
Joharimal v. Bapu Khandu, (1869) 6 Bom* 
HCR 241, the Judge of the Court of 
Small Causes, Ahmednagar, solicited the 
opim’on of the Bombay Hi^ Court on 
the subject of the liability of sureties. 
The creditors having, obtained decrees in 
two suits in the Court of Small Causes 
against the principals and sureties, pre- 
sented applications for the imprisonment 
of the sureties before levying execution 
against the principals. The Judge stated 
that the practice of his court had been 
to restrain a Judgment-creditor from re- 
covering from a surety tmtil he had ex- 
hausted his remedy against the principd 
but in his view the surety should be lia- 
ble to imprisonment while the principal 
was at large. Couch, C. J. and Mel\^ 
J. agreed with this opinion and obser- 
ved; — 

"The court is of opim'on that a creditor 
is not bound to exhaust his remedy 
against the prindpal debtor before suing 
the surety and that when a decree is ob- 
tained against a surety, it may be en» 
forced in the same manner as a decree 
for any other debt” 

6. It is now suggested that under 
Order 20, Rule 11 (1) and Section 151 
of the Code of Civil Procedure the Court 
passing the decree had the power to 
impose the condition that the Judgment- 
creditor would not be at liberty to en- 
force the decree against the surety imtil 
the creditor has ^austed his remedies 
against the prindpal. Order 20, R. U (1) 
provides that "where and in so far as a 
decree is for the payment of money, tho 
Court may for any suffident reason af 
the time of passing the decree order tihat 
payment of the amount decreed shaft be 
postponed or shaft be made by instal- 
ments, with or without interest, nohvitb- 
standing anything contained in the con- 
tract under which tiie money is payable-* 
For making an order under Order 20, 
Rule 11 (1) the Court must give suffi- 
dent reasons. The direction postponing 
payment of the amoimt decreed must 
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bo dear and specific. The injunction 
upon the creditor not to proceed against 
tiie siurety until the creditor has exhaust- 
ed his remedies against the prindpal is 
of tibe vaguest character. It is not stated 
how and when the creditor would ex- 
haust his remedies against the prindpaL 
Is the creditor to ask for imprisonment 
of the prindpal? Is he bound to dis- 
cover at his peril all the properties of 
the prindpal and sell them; and if he 
carmot, does he lose his remedy against 
the surety? Has he to file an insolvency 
petition against the prindpal? The Tiid 
Court gave no reasons for tibis extra- 
ordinary direction. The Court rejected 
tiie prayer of the prindpal debtor for 
payment of the decretal amount in in- 
stalments as there was no evidence to 
show that he could not pay the decretal 
amount in one lump sum. It is there- 
fore said that the prindpal was solvent. 
But the solvency or the prindpal is not 
a suffident ground for restraining exe- 
cution of the decree against the surety. 
It is the duty of the surety to pay the 
decretal amount On such payment he 
will be subrogated to the rights of the 
creditor under Section 140 of the Indian 
Contract Act and he may then recover 
the amount from the prindpal. The very 
object of the ^arantee is defeated if the 
creditor is asked to postpone his rema- 
kes against the surety. In the present 
case the creditor is a banking company. 
A guarantee is a collaterm security 
usually taken by a banker. The security 
will become useless if his rights against 
the surety can be so easily cut down. 
The impugned direction cannot be justi- 
fied under Order 20, Rule 11 (1). Assum- 
ing that apart from Order 20, R. 11 (1) 
the Coiut had the inherent power under 
Section 151 to direct postponement of 
execution of the decree, me ends of 
justice did not require such postpone- 
ment. 

7. In the result, ttie appeal is allow- 
ed, the direction of tire courts below 
that the “plaintiff-bank shall be at h'berty 
to enforce its dues in question against 
defendant No. 2 only after having ex- 
hausted its remedies against defendant 
No. 1” is set aside- The respondent Dr. 
Paras Nath Sinha shall pay to the appel- 
lant costs in this Court and in the High 
Court 

GMJ/D.V.C. Appeal allowed. 
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AIR 1969 SUPREME COURT 299 
(V 56 C 58) 

(From: Mysore)** 

I. C. SHAH, V. RAMASWAMI AND 
A N. GROVER, JJ. 

The Commissioner of Income-tax, 
Bangalore (In all the Appeals), Appel- 
lant V. The Um'on Tile E;^orters, Banga- 
lore (In all the Appeals), Respondent 

Civil Appeals Nos. 1769 to 1771 of 
1967, D/- 10-9-1968. 

Income-tax Act (1922), Ss. 4 (1) (a) and 
42 (3) — Part B States (Taxation Conces- 
sions) Order (1950), Paragraphs 4 (1) 

(iii), 6, 6-A and 7 — Assessee a firm in 
Bangalore appointed as sole agent for 
Ceylon by a tile manufacturing Company 
of Feroke in taxable territory — Agree- 
ment with purchaser at Colombo entered 
into in Bangalore — Lading bills obtain- 
ed at Beypore (in taxable territory) and 
handed over to a Bank in Bangalore — 
Payments made to assessee by that Bank 
— Held, since profits were received in 
Part B State, it could not be said that en- 
tire profit accrued or arose within mean- 
ing of S. 4 (1) (a) in taxable territories 
other than Part B State — Business ope- 
rations were carried out at three different 
places ie.. Bangalore, Feroke and Cey- 
lon — Assessee was entitled to conces- 
sion under Order (1950) for profits attribut- 
ed towards busmess operations conducted 
in Bangalore and Ceylon — Apportion- 
ment of profits of business was called for 
pursuant to assessee’s trading profit. 

The assessee, a firm carrying on busi- 
ness in Bangalore in Mysore State was 
appointed as the sole selling agent for 
Ceylon for the pmpose of marketing, sel- 
ling or distributing tiles manufactured by 
a Company of Feroke. Accor^g to an 
agreement between the parties all prices 
quoted by the manufacturer were to be 
F. O. B-, Beypore Port and for loading 
into country crafts; the right to charter 
or engage vessels was to be with agents. 
Beypore was in the taxable territory as 
also Feroke where the tiles manufacturers 
carried on dieir business. One of the em- 
loyees of the assessee stayed at Calicut 
uring the season to supervise the opera- 
tion of delivery of artides. The biUs of 
lading were obtained by the assessee’s 
representative at Beypore and sent to 
Bangalore where the htmdies together 

**(1. T. R. G. Nos. 6 of 1959 and 8 of 1960, 

D/- 17-1^1963 — Mys.). 


BM/BM/E843/68 



800 S. C. [Prs, 1-S] L-T. Coromr., Bangalore v. Union Tile Exporters A. LB. 


with the invoices and shipping documents 
were handed over by the assessee to the 
Indian Overseas Bank Ltd., Bangalore. 
Pursuant to the letter of credit opened by 
the purchaser at Ck)lombo, payments were 
made by the aforesaid bank to the asses- 
see. The assessee claimed that since its 
registered ofBce was in Bangalore and as 
the agency agreement with the purchaser 
at Colombo was entered into in Banga- 
lore, the entire income should be treated 
as income accruing or arising in Part B 
State and concessions regarding rates and 
allowances as prowded in Part B States 
(Taxation Concessions) Order, 1950 should 
be allowed. On a reference rmder S. 68 

(1) of the Act High Court was of the 
view that since the profits were received 
in Part B State, namely. Bangalore, it 
could not be said that the entire profit 
accrued or arose within the meaning of 
S. 4 (1) (a) of the Ac± in the taxable terri- 
tories omer than Part B State and after 
considering the provisions of S. 42 (3) it 
answered the questions as follows: — 

(1) The profits of the assessee in respect 
of sales effected by it to the purchaser at 
Colombo did not entirely arise in Banga- 
lore (then a Part B State) but it arose in 
Bangalore, Feroke and Ceylon. 

(2) The assessee was entitled to the con- 
cession under the Part B State (Taxation 
Concessions) Order (1950) in respect of 

E rofits that could be attributed towards 
usiness operations conducted in Banga- 
lore and Ceylon. 

(3) Apportiorunent of profits of business 
was called for pursuant to the assessee’s 
trading profits. 

Held that tire making of contracts pur- 
suant to which all subsequent actiwty in 
respect of the execution of those con- 
tracts took place resulting in profits to 
the assessee, was an integral part of die 
entire selling operations and therefore 
there could be no escape from the con- 
clusion at which the Hi^ Court arrived. 
L T- R. C. Nos. 6 of 1959 and 3 of 1960, 
D/- 17-12-1963 (Ivlys. H. C.), Affirmed. 

(Paras 4, 7) 

Mr. C. K. Daphtary, Attorney General 
for India and Dr. V. A, Seyid Muham- 
mad, Senior Advocate, (M/s "R. N. Sach- 
they and B. D. Sharma, Advocates, with 
them) for Appellant (In all the Appeals); 
Mr. S. T. Desai, Senior Adi-ocate, (Miss 
Bhmnesh Kumari, Advocate, and Mr. 
Ravinder Narain, Advocate of M/s. J. B. 
Dadadianji and Co., with him), for Res- 
pondent (In all the Appeals). 


The following Judgment of the Court 
was delivered by 

GEO'VTEE, J. : These appeals are by 
certificate from the common judgment of 
the M5^ore Hr^ Court on die following 
questions of law which were referred by 
the Income-tax Appellate Tribunal under 
S. 66 (1) of the Income-tax Adt, 1922, 
hereinafter called the Act 

“(1) "Whether, on the facts and circum- 
stances of the case, the income of the 
assessee did not arise in Bangalore (Mysore 
State) in respect of sales effected by the 
assessee to the Burma Teak Trading Co. 
Ltd., Colombo ? 

(2) If the answer to the above question 
is in favour of the assessee^ then W'hether, 
on the facts and circmnstances of the 
case, the assessee is entitled to the con- 
^ssion under Part B States (Taxation 
Concessions) Order, 1950? and 

(3) WTiether, on the facts and circum- 

stances of the case, the apportionment of 
profits of business is called for pursuant 
to assessee’s trading activities in Banga- 
lore (Mysore State) ?” ^ 


2. The^ assessee is a firm carrying on 
busmess in Bangalore in M>sore State. 
It w^ appointed as the sole selling agent 
for Ceylon except Jafflna Peninsula and 
tbe town oi Trincomalee for the purpose 
or m^keting, selling or distributing Lotus 
and ridges manufectured by 
M/s. Modem Tile and Clay Works of 
Feroke. 


agreement Gated 
August 10, 1949 between the parties all 
pnces ^^ted by foe manufecturer were 
to be F. O.B. Beypore Port and for load- 
ing mto country crafts; foe right to char- 
ter or engage vessels was to be with foe 
^enfs. Beypore is in foe taxable terri- 
toty as also Feroke where foe tiles manu- 
fecfo^ earned on their business. One 
n !• of ae assessee stayed 

at Caheut durmg foe season to super^e 
foe operafaon of delivery of articles and 
to engage vessels. The bills of lading 
were obtamed by foe assessee’s repre- 
rontabv'e at Bejnore and sent to Banga- 
lore where foe hundis fogether with &e 
mvoic^ and shipping documents were 
hmded ovnr by the assessee to foe Indian 
Ovemeas Bank Ltd., Bangalore Pursuant 
to foe totter of credit opened by foe 
B^a Teak Trading Co., Ltd., Colombo, 
which was foe pmuhaser, payments were 
made by foe aforesaid bank to foe asses- 
It is unnecessary to state foe details 
about foe profits which foe assessee made 
dtiiiiig mo relevant assessment years 
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1951-52, 1952-53 and 1953-54 The asses- 
ses daimed that since its registered office 
was in Bangalore and as the agency agree- 
ment with the purchaser at Colombo was 
entered into in Bangalore the entire in- 
come should be treated as income accru- 
ing or arising in Part B State and conces- 
sion regarding rates and allowances as 
provided in Part B States (Taxation Con- 
cessions) Order, 1950, hereinafter called 
the “Order”, should be allowed to it. The 
income-tas authorities as also the Appel- 
late Tribunal decided against the assessee. 
It was held that hardly any activity took 
place at Bangalore in the matter of earn- 
ing the profits from the transactions in 
question. 

4 The High Court was of the view 
• hat since the profits were received in 
Part B State, namely. Bangalore, it could 
not be said that the entire profit accrued 
or arose within the meaning of Cl. (a) of 
sub-s. (1) of S. 4 of the Act in the taxable 
territories other than Part B State. After 
referring to S. 43 , (3) of the Act and cer- 
tain decisions of this court it was observ- 
ed that the business operations which pro- 
duced profits were carried out at three 
different places i.e. Bangalore, Feroke 
and Ceylon. Therefore the portion of 
these profits must be held to have accrued 
in all these places. The only profits which 
conld be deemed to have accrued in the 
taxable territories other than Part B State 
were those that could be said to have ac- 
crued at Feroke. The profits that could 
be attributed to the business operations 
at Bangalore could not be deemed to have 
accrued in the taxable territories other 
than the Part B State nor could it be said 
that the profits that had accrued at Cey- 
lon could be deemed to have accrued in 
the taxable territories other than Part B 
State. The answers which were returned 
to the questions were as follows: — 

"(1) The profits of the assessee in res- 
pect of sales effected by it to Bvmna Te^ 
Trading Go., Colombo did not entirely 
arise in Bangalore (then a Part B State), 
it arose in Bangalore, Feroke and Cey- 
lon. 

(2) The assessee was entitled to the 
concession under the Order in respect of 
the profits that could be attributed to- 
wards business operations conducted in 
Bangalore and Ceylon. 

(3) Apportionment of profits of business 
was called for pursuant to the assessee’s 
^trading profits.” 

5. The sole point which has been rais- 
ed before us oy the learned Attorney 
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General who appears for the appellant is 
that hardly any activity took place of such 
a nature as could be said to ^e rise to 
accrual of profits in Bangmore. It is 
pointed out that admittedly the manu- 
facturing concern from where the tiles 
had to be sent to Colombo was in Feroke 
in British India and that the goods were 
also delivered F. O. B., Beypore which 
was in British India. The assessee’s agent 
resided in British India and supervised 
all the operations there. 

6. Our attention has been invited to 
the findings of the tribunal which inter 
alia were that the assessee purchased the 
goods at places outside Bangalore and the 
sales were also effected in Ceylon; the 
assessee continued to retain its title to 
the goods till they were delivered to the 
Ceylonese buyers on their accepting the 
documents and bills of exchange forward- 
ed through the Bank in that country. The 
sale operations were carried out in Cey- 
lon and the profits attributable to those 
transactions accrued and arose only in 
Ceylon whicdi was outside the taxable 
territories. The essential question, ac- 
cording to the learned Attorney General 
is, whether any part of income accrued or 
arose at Bangalore. According to the 
learned counsel for the respondent it was 
dear that the profits accrued at Bangalore 
where the assessee’s registered office was 
situate and where the contracts were en- 
tered into by the assessee for the sale and 
purchase of the goods and where monies 
were received. At any rate the profit 
producing operations could not be said to 
have been confined only to places in the 
taxable territories because without the 
contracts no further steps could be taken 
in carrying out the transactions and the 
contracts indisputably were entered into 
at Bangalore. It is urged that ffie asses- 
see’s business activity came within the 
scope and ambit of paragraph 4 (1) (iii) 
of the Order and therefore it was entitled 
to the concessions provided in paragraphs 
6, 6-A and 7 of that Order. Section 42 (3) 
of the Act lays down that when profits 
accrue or arise from a business all the 
operations of which are not carried out 
within taxable territories those profits 
must be deemed to have accrued or arisen 
in several places where the business 
operations were carried out and the total 
profits earned will have to be apportion- 
ed on reasonable basis amongst the seve- 
ral operations and tax should be levied 
only on that portion of the profits which 


S02 S. C. (Prs. 6-7)*[Ers, 1-2] Abdul Rahiman v. Sadasiva (Shab J.) A. LB. 


are deemed to have accrued or arisen 
TOthin the taxable territories. 

7, If it be held, as indeed it must be 
heli that the m along of contracts pur- 
suant to which all the subsequent activity 
in respect of the execution of those con- 
tracts took place resulting in profits to 
the assessee, is an integral part of the 
entire seUing operations, there can be no 
escape from the conclusion at which the 
High Comt arrived The appeals conse- 
quently fail and they are dismissed with 
costs, (one hearing fee) 

LGC/D.V.G. Appeals dismissed. 
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(V 56 C 59) 

(From Orissa* AIR 1968 Orissa 84) 

J. C SHAH AND V. BHARGAVA. JJ- 

Abdul Rahiman Khan, Appellant V. 
Sadasiva Tripathi, Respondent. 

Civil Appeal No. 1723 of 1967, D/- 15- 
7-1968 

(A) Representation of the People Act 
(1951), S. 9-A, Explanation — Applicability 
I — Contract not fully performed by Con- 
tractor — No evidence to show termina- 
tion of contract by mutual consent •— Ex- 
planation does not apply. 

The explanation to S. 9-A contemplates 
a case where the contract has been fully 
performed by the Contracton but not by 
the Government. But where the contract 
has not been wholly performed or com- 
pleted by the contractor, unless the con- 
tractor sho%vs that the contract had been 
determined by mutual consent, he cannot 
rfnim that there was no subsisting con- 
tract at the date of the filing of the 
nomination paper. Such a case does not 
fall within me explanation to S. 9-A. 

(Para 9) 

(B) Rexjresentation of the People Act 
(1951), Ss. 9-A and 7(d) — Disqualifica- 
tion for membership to State Legislature 
(—Contract by acceptance of tender by 
State Government not complying with 
Art 299 (1) of Constitution — Contract 
treated as binding subsisting contract by 
parties — Person entering into contract 
incurs disqualification — (Constituh'on 
of India (1950), Arts. 191 and 299). 

A contract resulting from the accept- 
nnce of a tender by the State Government, 
thoujdi not enforceable by a suit against 
the State Government by reason of its not 
having been executed in the manner pre- 


scribed by Art 299 (1) of the Constitute 
must still be regarded as disquah'^dng 
the person entering into contract from 
standing as a candidate for election to the 
State Legislature imder tire Representa- 
tion of the People Act If the contract is 
treated by both the parties as binding 
susbsisting contract it operate as dis- 
qualification. AIR 1954 SC 236 & AIR 
1966 SC 580, FoE (Paras 10, 12) 

Cases Referredj Chronological Paras 
(1966) AIR 1966 SC 580 (V 53>= 

(1966) 2 SCR 63, Laliteshwar 
Prasad Sahi v. Bateshwar Prasad 10 
(1954) AIR 1954 SC 236 (V 41) = 

19^ SCR 817, Chaturbhuj Vitbal- 
das Jasani v. Moreshwar Parash- 
ram 10 

Mr. D. Gobiudhun, Advocate, for Ap- 
pellant; Mr. C. B. Agarwala, Senior Advo- 
cate, (hliss Uma M^ta, Mr, S. K. Bagga 
and Mrs. S. Bagga, Advocates, witii him), 
for Respondent. 

The following Judgment of flie Court 
was dehVered by 

SHAH, J. : At the last general elections, 
the respondent was declared elected to 
the Legislative Assembly of Orissa from 
the Nowrangpur General Constituency- The 
appellant filed an election petition oefore 
the High Court of Orissa for an order 
setting aside foe election of foe respon- 
dent, on foe ground that foe appellant’s 
nomination paper was improperly reject- 
ed and be was illegally deprived of his 
right to contest foe election. The High 
Court rejected foe petition. The appel- 
lant has appealed to this Court under 
S. 116-A of foe Representation of foe 
People Act, 195L 

2. It is common ground that foe ap- 
pellant was carrying on foe business of a 
building contractor and that in pursu- 
ance of a notification issued by foe Gov- 
ernment of Orissa he had submitted ten- 
ders for construction of buildings of the 
Rental Housing Scheme at foe rates spe- 
cified therein. Those tenders were ac- 
cepted and foe appellant had carried out 
a part of foe construction %vork but had 
thereafter stopped foe work because ho 
suffered serious injuries which necessitat- 
ed his detention in a pubh’c hospital. The 
appellant claimed that at his request foo 
contract was cancelled, and on tliat ao- 
count at foe date of foe fifing of his no- 
mination there was, betv'een nim and the 
State of Orissa no subsisting contract for 
execution of works undertaken by him, 
and that in any event there was in law 
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no contract between him and the State 
relating to the execution of works which 
disqualified him from standing at the elec- 
tion as a candidate for a seat in the State 
Legislative Assembly. 

3. In January 1965 tenders were in- 
vited by the Government of Orissa for 
construction of buildiims under the Ren- 
tal Housing Scheme. Tne tenders submit- 
ted by the appellant were accepted and 
on March 30, 1965, the appellant and the 
Executive Engineer signed an aCTeement 
in Form K-2. The principal recit^ in the 
agreements were: 

“T do hereby tender to execute the un- 
dermentioned description of work by 
piece work, and in accordance with the 
conditions noted before in consideration 
of payment being made for the quantity 
of work executed at rate specified in the 
following sclieme.” 

A schedule of items was appended there- 
to which was followed by die recital: 

“Conditions as per F-2 contract which 
will be finalised.” 

4. The Executive Engineer then made 
an endorsement on the tenders. “Accept- 
ed by me for item 5 only”, and submitted 
diem to the Superintending Engineer for 
approval of “excess items . Apparently 
sanction was given by the Superintending 
Engineer but no formal contracts in Form 
F-2 were executed- Advance payments 
were however made to the appeUant 
after execution of die agreements in 
Form K-2 and the appellant proceeded 
with the work of construction. On Octo- 
ber 13, 1965, the appellant suffered serious 
injuries whicli necessitated his admission 
to a public Hospital and the construction 
work was stopped. On January 6, 1966, 
the Sub-Divisional Officer, P. W. D., Now- 
rangpur, addressed a letter to the appel- 
lant calling upon him to resume work on 
or about the January 12, 1960, failing 
which, he was informed, his contract will 
be terminated and “measurements wifi, 
be recorded”. On February 10, 1966, die 
appellant addressed a letter to the Execu- 
tive Engineer P. W. D. stating that it was 
not possible for him to resume the work 
and to complete it, and he requested that 
the contract be cancelled without im- 
position of penalty. On die letter of &e 
appellant there are two endorsements at 
the foot of the letter which have been 
marked E.xt 2 (a) and Ext 2 (b). Exhibit 
2 (a) reads: 

“Submitted to the Executive Engineer, 
Koraput Division. The reason for ter- 
minating the contract, as mentioned by 
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Shri A. R. Khan, contractor, is correct 
His contract may be terminated without 
imposing penalty and permission given 
to take up work throu^ job work soon.* 
Exhibit 2 (b) dated March 18, 1966, bears 
the initials of the Executive Engineer, 
and states: 

“I know of the unfortunate accident 
As the apph'cant is stiU in the Vizag Hos- 
pital his work may be finally measured 
and closed without penalty. The balance 
of the work may be completed throu^ 
job work.” 

5. The Sub-Divisional Officer, Now- 
rangpur, wrote a letter on March 16, 1955, 
requesting one Harihar Bisoi pursuant to 
his application dated March 5, 1966, to 
take up the Rental Housing Schedule 
building work at Nowrangpur “immedi- 
ately at current schedule of rates after 
taking detailed instructions from the Sec- 
tional Officer, Nowrangpur”. It appears 
that Harihar Bisoi did some construction 
work, but no payment was made to Vn'Tn 
and he also stopped the work. 

6. The appellant strongly reh'es upon 
the endorsements made on the letter dated 
Febru^ 10, 1966, the letter Ext. 3, and 
ihe evidence of Ram Mohan Ratnaik — 
the Executive Engineer. Ram Mohan 
Patnaik stated that he by his endorsement 
Ext. 2 (b) on the application dated Febru- 
ary 10, 1966, had dearly directed that the 
work of the contractor (appellant) would 
be finally measured and his contract 
would be treated as dosed and no penalty 
would be charged from him; that the 
question of accounting had nothing to do 
with tiie dosing of the contract; and that 
on March 18, 1966, he had passed an 
order Ext 2 (b) that tiie contract was 
dosed. According to the witness dosxjre 
of the contract was not contingent upon 
the measurement of the work done by the 
appellant and that by his order dated 
March 18, 1966 Ext 2 (b) the appellant 
was excused from liability to complete 
the work, as the contract was rescinded 
and by implication Ext 2 (b) meant that 
the Sub-Divisional Officer would give in- 
timation to the contractor about me can- 
cellation of his contract The witness 
could not say whether the Sub-Divisional 
Officer did give intimation to the contrac- 
tor. He asserted that it was not his in- 
tention that job work should be entrusted 
to Job workers only after the &al bill of 
the appellant was submitted; his clear in- 
tention was that after measurement was 
taken, the work may be entrusted to job 
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workers. According to lie witness by 
Ext 2 (b) he accepted the incomplete 
work of the appellant '‘as a complete 
satisfaction of his contract” 

7. This evidence prima fade supports 
the case of the appellant that it was the 
intention of the Executive Engineer to 
terminate the contract But there is a 
mass of evidence on the record which 
sho%vs that no steps were taken to inti- 
mate to the appellant about the deter- 
mination of the contracts and both the 
parties treated the contract as subsisting. 
To that evidence we may advert. On 
April 15, 1966, the appellant wrote a 
letter in reply to a letter dated April 18, 
1966 from the Sub-Dhosional Officer that 
he “liad completed upto slab level the 
construction of Rental Housing Scheme” 
and that thereafter he was lying injmred 
in a hospital and that as he had no autho- 
rised agents to look after further work, 
early action may be taken to make final 
measurement upto slab level and for pay- 
ment of the amount due to him- On De- 
cember 20, 1966, tiie appellant wrote a 
letter to the Superintending Engineer 
stating that he had recovered and was in 
a position to leave the Hospital and to 
attend to his normal avocation and that 
he had learnt that the Department wanted 
to cancel his contract and call for new 
tenders and had taken some action to- 
wards that end. He requested the Super- 
intending Engineer to desist from such 
a course and to favourably consider his 
request for extension of time to complete 
the work. He stated that he had advanc- 
ed large sums of money to the labourers 
and for the supply of materials, and there 
were large quantities of building materials 
belonging to him which had been lying at 
tiie site of the work and if his contracts 
*were to be cancelled he would sustain ir- 
reparable loss”; that he had alwaj's been 
a very efficient: and good contractor and 
was executing the works in time and 
dih'gently and well; and that he could not 
complete the work due to the unfortunate 
accident He then stated: 

“I, therefore, request you to kindly 
grant me time upto end of March 1967 
and I shall resume the work by about 
15th January 1967 and u-ill finish it by 
31st hiarch, 1967. 

e e o o e 

The cancellation of my contract at this 
stage when nearly 75% of the work was 
already done by me and the roofing alone 
remains to be completed and the stoppage 
of the work was due to circumstances 
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over which I had no control due to more 
or less vis major will be most inequitable 
if not imjust I, therefore, earnestly ap- 
peal to you to sympathetically consider 
this representation of mine and grant me 
time till end of March 1967 and order 
withdrawal or cancellation of flie fresh 
tenders that might have been called for 
by the Executive Engineer Koraput" 

At the foot of the letter there is a nota- 
tion that tenders had been called for the 
balance of the work “as per instructions 
of the Executive Engineer Koraput^ and 
that the contract may be rescinded as ins- 
tructed by the Executive Engineer, Kora- 
put” There is another notation: “It is an 
old case wherein Executive Engineer has 
already ordered to dose the contract and 
do by job (illegible) order its without 
penalty' (illegible).” There is one more 
notation dated January 4, 1967 — “Sub- 
mitted for favour of orders. What penalty 
is to be imposed in rescinding the con- 
tract” Exhibit 18 is a letter dated Janu- 
ary 22, 1967, from the Assistant Engineer 
P. W. D. Nov’rangpur to the Retailing 
Officer which sets out the circumstances 
in which the work entrusted to the ap- 
pellant was stopped. The letter states 
that “the balance work which was sug- 
gested to take up on job-work basis wouM 
not affect tire accounts of Sri A. R. Khan 
for his work portion. The final bills for 
his above two works of the aforesaid con- 
tractor have been subnutted to Dh-ision 
Office, wde this office letter Nos. 120 and 
121 dated 18-1-67 and I have been inti- 
mated vide Divisional Letter No. 902 
dated 20-1-67 that the said (xmtractor has 
to return 435 bags of cement and 7,954 
quintals of rods to the imdersigned to 
finalise his accounts. But no material has 
been retted by the contractor yet and 
as such it ensures that his acxxiunts ham 
not yet been finalisecL” E.xhibit 14 is a 
letter dated Janua^' 22, 1967 addressed to 
the appellant which also indicates that 
the P. W. D. authorities had not treated 
the contract as cancelled and had not in- 
timated to him the order made by the 
Executive Engineer, 

8. In February’ 1966 the appellant re- 
quested cancellation of the contract. The 
Executive Engineer was willing to ac- 
cept the offer of cancellation and made 
an endorsement in that behalf, but no- 
thing was done thereafter. Harihar Bisoi 
was apparently asked to take up the work 
**at the current schedule of rates”, but 
even thereafter the contract with the ap- 
pellant was not treated as cancelled. 
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9. It is true that by virtue of the Ex- 
planation to S. 9-A of the Representation 
of the People Act^ where a contract has 
been fully performed by the person by 
whom it has been entered into with the 
appropriate Government, the contract 
shall be deemed not to subsist by reason 
only of the fact, that the Government has 
not performed its part of the contract 
either wholly or in part. In the present 
case the contract was not wholly perform- 
ed by the appellant, and unless he had 
completed the contract or showed that 
Ihere was determination by mutual assent 
of the contract, the appellant cannot claim 
that there was no subsisting contract at 
the date of the filing of the nomination 
paper. By letter written by the appel- 
lant on July 22, 1966, Ext. C, the appel- 
lant made a request for extension of time 
by six months to enable him to complete 
the work and by his letter Ext. D dated 
December 20, 1966 he requested the 

Superintending Engineer not to cancel 
the contract or call for new tenders. This 
conduct of the appellant clearly suggests 
that he did not treat the contract as can- 
celled, nor is there any dear evidence to 
show that the authorities had treated the 
contract as cancelled. The High Court 
was, therefore, right in holding that the 
case did not fall within the explanation to 
S. 9-A of the Representation of the People 
Act and there was no evidence of deter- 
mination of the contract by mutual agree- 
ment 

10- Counsel for the appellant contend- 
ed that the contract for execution of works 
was between the State and the appellant 
and Art. 299 of the Constitution applied 
thereto, and since the contract was not 
shoum to be executed in the name of the 
Governor, and by an authority com- 
petent to execute the contract on behalf 
of the Governor, the disqualification imder 
S. 9-A did not apply. By Cl. (1) of Arti- 
de 299 aU contracts made in the exercise 
of the executive power of the State must 
be e.xpressed to be made by the Gover- 
nor of the State, and all such contracts 
made in the exercise of that power must 
be executed on behalf of the Governor by 
such persons and in such manner as he 
may direct or authorise. It is true that 
agreements were executed by the Execu- 
tive Engineer in Form K-2 but no final 
contracts were executed in Form F-2. The 
appellant proceeded on the footing that 
there was a binding contract under which 
he had undertaken the work of construc- 
tion for the State, and the State allowed 
1969 S. G./20 IV G-^ 


work and had offered to pay him for the 
work done at the rates set out in Form 
K-2. The appellant could not by virtue 
of Art 299 sue in a dvil court on the 
agreement in Form K-2 for compensation 
for breach of contract But we are un- 
able to hold that the appellant was not 
disqualified imder S. 9-A of the Represen- 
tation of the People Act merely because 
the contracts were not enforceable against 
die State because of Art. 299 (1) of the 
Constitution. In Chaturbhuj Vithaldas 
Jasani v. Moreshwar Parashram, 1954 SCR 
817 = (AIR 1954 SC 236) Bose J., in deal- 
ing with a case of disqualification under 
the Representation of the People Act 
1951, resulting from a contract with the 
State which is not executed in the form 
and manner prescribed by Art. 299, ob- 
served: 

‘'It may be that Government will not 
be bound by the contract in that case, 
but that is a very different thing from 
saying that the contracts as such are void 
and of no effect. It only means that 
the principal cannot be sued; but we 
take it there would be nothing to pre- 
vent ratification, especially if that was 
for the benefit of Government. «>**>« 
We accordingly hold that the contracts 
in question here are not void simply be- 
cause the Union Government could not 
have been sued on them by reason of 
Article 299 (1).” 

Undoubtedly for breach of the terms of 
a contract not executed in the manner 
prescribed by Article 299 (1) a suit for 
relief in a civil court will not lie, but on 
that account it cannot be said that a 
contract for execution of works under- 
taken by a person thou^ not executed 
in manner prescribed by Article 299, but 
which is treated by both the parties 
thereto as binding will not operate as a 
disqualification. In a recent judgment 
of this Court in Laliteshwar Prasad Sahi 
V. Bateshwar Prasad, (1966) 2 SCR 63 = 
(AIR 1966 SC 580), this Court held that 
where an agreement for execution of 
work had been entered into between the 
State Government and a private person 
by correspondence and the State Gov- 
ernment has ratified the agreement and 
has treated the relation Between the 
parties as contractual and has accepted 
liability arising under the terms of the 
agreement as if it were a pending con- 
tract, a disqualification under the rele- 
vant provisions of the Representation of 
the People Act results- 
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IL As already pointed out, the ap- 
pellant had commenced execution of the 
work but had not completed it Pay- 
ment for the work done was not made 
to ihe appellant The contract was not 
determined by mutual agreement not 
was it abandoned. 

12, The contract resulting from the 
acceptance of his tender thou^ not en- 
forceable by suit against the State Gov- 
emmenl^ because it did not comply widx 
Article 299, must still be regarded as 
disqualifying the appellant under the 
Representation of the People Act from 
standing as a candidate for election to 
the State Legislatmre. 

13. The appeal therefore fails and is 
dismissed with costs. 

ESB Appeal dismissed. 


AIR 1969 SUPREME COURT 808 
(V 56 C 60) 

(From; Industrial Tribrmal, Bihar)® 

J. M. SHELAT, V. BHARGAVA AND 
C. A VAIDIAUNGAM, JJ. 

Indian Oxygen Ltd., App^ant v. 
Their Workmen, Respondents. 

Civil Appeal No. 560 of 1968, D/- 
5^1968. 

(A) Industrial Disputes Act (194T), 
Section 10 (2) — Trade Unions Act 
(1926), Sections 6 (g), 28 (3), 29 and SO (3) 
— Central Trade Union Regulations 
(1939), Regulation 9 — • Dispute regard- 
ing workmen of one factory of Company 
represented by their Union, and the 
Company referred to Tribunal — Work- 
men represented by their registered 
Union whose membership was confined 
to workmen of that particular factory — 
Constitution of Union alleged to have 
been amended and name changed, be- 
fore reference — Amendment making 
workmen of all the establishments in 
Bihar of the Company eligible for its 
membership — Amendment not effected 
according to provisions of Trade Unions 
Act — Effect of award does not extend 
to worlcmcn of otlier factories. Ref. No. 
82 of 1963, D/- 28-9-im (Ind. Tri. Bihar), 
Beversed. 

The notification referring the dispute 
to the Industrial Tribunal stated that 
“on industrial dispute exists or is appre- 
hended between the management of 

"Reference No 32 of 1963, DA 28-9- 
1964— Ind. Tri, Bihar.) 


Indian Oxygen Ltd, Jamshedpnr-7, and 
their worlOTen represented by Indoxco 
Labour Union, Jamshedpur, regarding 
the matters specified in their joint ap- 
ph'cation" according to which the dispute 
concerned the 852 workmen employed 
in the Company’s factory at Jamshedpur, 
who were represented by IndoxcO 
Labour Union. Reference was made in 
October 1983. But before this date the 
Constitution of Indoxco Labour Union 
was amended as from January 6, 1963, 
changing the name of the Union to Ra- 
dian Oxygen Workers Union and making 
the workmen of all the establishments of 
the Company m Bihar eligible for its 
membership. The tribunal took the 
view that since the amendment was 
made before the reference the mention 
in it of the dispute as a dispute between 
the company and Indoxco Labour Union 
did not materially affect the position th^ 
the dispute raisM by tire union was in 
respect of the employees of the company 
wherever they might be stationed. Ac- 
cordingly it neld.that the effect of the 
award could not be restricted to &e 
workmen at Jamshedpirr. 

Held that the Tribrmal was in error 
in so holding and that in making the 
award operative to workmen at Com- 
pany’s establishments at places oflier 
than Jamshedpur, the Tribunal acted 
without juiisoiction. Even assuming 
that the jfodoxco Labour Union validly 
amended its constitution so as to extend 
its membership to the company’s other 
workmen in its otiier establishments, in- 
asmuch as the disputes referred to the 
Tribunal were only those set out in ffie 
said agreement and the said stalementi 
any award made by tiie Tribunal in res- 
ect of ^ those disputes must necessarily 
^ e confined to the disputes referred to 
it; the parties to those disputes and the 
parties who had agreed to refer those 
disputes for adjudication. There was 
nothing to show in the notification that 
other workmen of the company had 
raised sinular demands or that there 
were any disputes existing or appre- 
hended which were indudeef in tiiat rc- 
ferCTca (Paras 6, 7, 8) 

Held further that the combined effect 
of Ss. 6 (g), 28 (3), 29 and 30 (3). Trade 
Unions Act and Regulation 9 of Cenlrd 
Trade Um’ons Regulation, 1939, is that 
repstered union can alto its mJes only 
in the manner provided in these provJ- 
sions, that is, it has to send the amend- 
ed rules to the Registrar within 15 days 
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from the amendment and until the Re- 
^strar is satisfied that the amendments 
are in accordance with the rules of the 
cnion and on such satisfaction registers 
them in a register kept for that purpose 
and notifies that fact to the union’s 
secretary, the amendments do not be- 
come effective. The imion did not pro- 
duce any evidence to show that the 
amendments purported to have been car- 
ried out by the said resolution dated 
January 6, 1963 were sent to the Regis- 
trar as provided in the aforesaid provi- 
sions, nor did it produce any communi- 
cation of the Registrar notifjdng the fact 
of his having registered the said amend- 
ments. The Tribunal’s conclusion, there- 
fore, that the union’s constitution was 
duly amended on either January 6, or 
21, 1983 or that, therefore, the Indian 
Oxygen Workers Union represented the 
worfcnen of the company's factory at 
Jamshedpur and that consequently it 
made no difference that the name of 
hidoxco Labour Union as representing 
the workmen concerned was mentioned 
in the said agreement and the said state- 
ments of the parties and not that of the 
Indian Oxygen Workers Union, was er- 
roneous and could not be sustained- AIR 
1960 SC 777 and AIR 1960 SC 1012, Dis- 
tinguished.; Ref. No. 32 of 1963, D/- 28- 
9-1964 (Ind. TrL Bihar), Reversed. 

(Para 11) 

(B) Industrial Disputes Act (1947), 
Section 2 (rr), Sch. 8, Item 1 — Factory 
declared an establishment under Bihar 
Shops and Establishments Act — Over- 
time payment to workmen — Bihar 
Shops and Establishments Act has no rele- 
vance in deciding the question of pay- 
ment of overtime wages — Factories Act 
(1948), Section 59 — Minimum Wages 
Act (1948), Section 14 — Bihar Shops 
and Establishments Act (8 of 1954), Sec- 
tions 9, 21. ' 

Where under the conditions of service 
of the Company the total hours of worl^ 
in their factory are 89 hours, any work- 
man asked to work beyond these hours 
would obviously be working overtime 
and the company in fairness would be 
expected to pay him compensation for 
such overtime work. The Bihar Shops 
and Establishments Act under which the 
factory is declared as an establishment, 
has no relevance to this question as that 
Act fixes the maximum number of hours 
of work allowable thereunder, t e., 48 
hours a week, and provides for double 
Ihe rate of ordinary wages for work done 
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over and above 48 hours. It is not, 
therefore, as if the provisions of that Act 
govern overtime payment payable by an 
employer where maximum hours of work 
are governed by the conditions of ser- 
vice prevailing in the establishment. 
'Therefore, no reliance can be placed on 
the provisions of that Act for the com- 
pany’s contention that it caimot be call- 
ed upon to pay for overtime work any- 
thing more than its ordinary rate of 
wages if die workmen do work beyond 
89 horns but not exceeding 48 hours a 
week. It is obvious that if the com- 
pany were asked to pay at the rate equi- 
valent to the ordinary rate of wages for 
work done beyond 89 hours but not ex- 
ceeding 48 hours work a week, it would 
be pa3dng no extra compensation at aU 
for the work done beyond the agreed 
hours of worL The company would in 
that case be indirectly increasing the 
hours of work and consequently mtering 
its conditions of service. (Para 1^ 

If after taking into consideration the 
fact of the comparatively higher scale 
of wages prevailing in the company, the 
Tribunal fixed the rate for overtime 
work at 1% times the ordinary rate of 
wages, when in other concerns overtime 
payment is at 1% times the ordinary 
wages, it was impossible to say that the 
Tribunal erred in doing so or acted im- 
)usUy. Ref. No. 82 of 1963, D/- 28-9-1964 
(Ind. Tri — ^Bihar), Affirmed. 

(Para 14) 

(C) Industrial Disputes Act (1947), 
Sch. 3, Item 4 — Trade Unions Act 
(1926) (as amended by Act 45 of 19410, 
S. 28-K — Special leave with pay to work- 
men who are imion’s representative to 
attend meeting of executive body of Union 
and federation of LN. T.U.C- — Demand 
held not justified. Ref. No. 82 of 1963, 
D/- 28-9-1964 (Ind, TrL Bihar), Reversed. 

Where the Company has been allow- 
ing those of its worlmien who are the 
Union’s xOTiesentatives to attend with- 
out loss of pay proceeding before Con- 
ciliation Officers and Industrial tribu- 
nals and the types of leave enjoyed by 
the workmen are not only fair but also 
liberal, the demand of the workmen to 
special leave with pay to attend the 
meetings of the executive committee of 
tire union, the meetings of the federation 
and the conventions of the L N. T. U. C. 
over and above the various types of 
leave available to them is rmiustified, 
considering that such a demand would 
have adverse effect on the Company’s 
production. A healthy growth of trade 
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union movement undoubtedly would 
lead to industrial peace and harmony 
and consequently to bi^er efficiency. 
But a demand of the type has to be 
considered from all aspects and its im- 
plications and results have to be pro- 
perly examined. In considering such a 
demand, the first question which strikes 
one is as to why the meetings of the 
executive committee of the \mion can- 
not be held outside the hours of work. 
The meetings of the federation and the 
annual conventions of the I. N. T. U. G. 
too can be attended by the union’s dele- 
gates by availing themselves of their 
earned leave. Industrial adjudication, 
cannot and should not ignore the claims 
of socid justice, a concept based on 
socio-economic equality, and which en- 
deavours to resolve conflicting claims of 
employers and employees by finding not 
a one-sided but a fair and just solution. 
A demand for special leave has, how- 
ever, nothing to do wth any di^arities 
or inequalities, social or economic. On 
the other hand, too much absenteeism 
harms both the employers and the em- 
ployees inasmuch as it saps industrial 
economy. Ref. No. 82 of 1963, D/- 28-9- 
1964 (L T. — ^Bihar), Reversed. 

(Paras 15, 18) 

Cases Referred: Chronological Paras ‘ 
(1984) AIR 1964 SG 787 (V 51) = 

(1964) 3 SCR 724, J. K. Cotton 
Spinning and Weaving Mills v. 

Badri Mah 18 

(1960) AIR 1960 SC 777 (V 47) = 

(1960) 8 SCR 157, Associated 
Cement Companies Ltd, v. Their 
Workmen 11 

(1960) Am 1960 SC 1012 (V 47) = 

(1960) 3 SCR 968 = 1960 Cri 
LJ 1884, Ramnagar Cane and 
Sugar Co. Ltd. v. Jatin Chakra- 
vorty 11 

Mr. A- C. Mitra, Senior Advocate, (Mr. 
D. N Gupta, AdTOcate, with him), for 
Appellant; M/s. O. P. Sharma and V. C. 
Parashar, Advocates, for Respondents. 

The following Judgment of the Court 
w as del ivered by 

SHELAT, J.; This appeal, by spedal 
leave, is against tlie award datcH Septem- 
ber 2S, 1964 of the Industrial Tribunal, 
Patna. 

2. Tlie appellant company is an all 
India complex has-ing establishments in 
different parts of the country. In Bihar 
alone, it has two factories, one at Jam- 
shedpur and the other at Ranchi, and has 
depots at Patna and other towns. Tho 
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factory at Jamshedpur is an establish- 
ment under the Bihar Shops and Estab- 
lishments Act 

S. Certain disputes having arisen be- 
tween the appellant company and its 
workmen employed in the factory at 
Jamshedpur, the company and the said 
workmen represented by their union call- 
ed the Indoxco Labour Union, Jamsbed- 
pur, made a joint application dated Sep- 
tember 7, 1968 to toe Government of 
Bibar for a reference under Sec. 10 (2) 
of toe Industrial Disputes Act, 1947. By 
a notification dated October 23, 1963, toe 
Government referred five disputes to toe 
Tribunal for adjudication. We are con- 
cerned in tbis appeal with only two dis- 
putes arising from demands Nos. 8 and 
5. These demands were. 

No. 3. — ^The payment of overtime to 
office staff should be 1% times toe ordi- 
nary rate beyond their normal duty 
horns.” 

No. 5. — •‘TJnion representatives should 
be allowed special leave to attend to law 
courts for matters connected wuth the 
workers and toe management to attend 
to aimual conventions of their federation, 
to attend to Executive Committee meet- 
ing of toe union-federation and conven- 
tion of antral organisation i. e. INTUG.” 
As required by Rule 8 of toe Industrial 
Disputes (Bihar) Rules, 1961, toe state- 
ment accompanying toe said application 
simed by the District Manager on behalf 
of the company and the General Secre- 
ta^ of toe said muon representing the 
said workmen contained inter aha the 
following information, namely, 

(c) Number of workmen employed in 
toe tmdertaJdng affected — 352 

(d) Estiinated number of workmen af- 
rected or likely to be affected by tbe 
dispute— S52.'" 

It fe quite dear from the said appheation 
f ^tement signed by the parties, 
U; that the said disputes concerned the 
^2 workmen employed in the compan/s 
fartory at Jamshedpur and (2) that these 
to- wortoen were represented by toe 
Indoxco Labour Union. 

4. The said notification also stated 
''Jiereas the Governor of Bihar is of 
opimon that an mdustrial dilute c.xists 
or is apprehended befiveen the manage- 
ment of IndiM Oxygen Limited, Jam- 
sbedpur-7 and their workmen represent- 
ed by Indoxco Labotur Union, Jamshed- 
pur, regarding toe matters specified in 
their joint apph'cations dated 7-9-1963 
annexed hereto Now, therefore, in 
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exercise of powers conferred by sub-sec- 
tion (2) of Section 10 of the Industrial 
Disputes Act, 1947 (XIV of 1947), the 
Governor of Bihar is pleased to refer the 

said dispute ” The notification thus 

makes it dear that the disputes referred 
to the Tribvmal were disputes set out in 
the said agreement and statement and 
were between the management of the 
appellant company’s factory at Jamshed- 
pm and their workmen represented by 
ihe Indoxco Labour Union. 

5. It appears, however, that the union 
at its general meeting held on January 6, 
1963, purported to amend its constitution 
by a resolution passed thereat by chang- 
ing the name of the union to Indian Oxy- 
gen Workers Union and making the 
workmen of all the establishments of the 
appellant company in Bihar eligible for 
its membership. Exhibit C is me copy 
of a letter dated January 21, 1963 by 
which the Secretary of the said union 
informed the District Manager of the 
appellant company at Jamshedpur of the 
said purported amendment. The Tribu- 
nal appears to be of the view that the 
constitution of the said Indoxco Labour 
Union came to be amended as from Jan. 6, 
1963 and that as the said reference was 
made in October 1963, i- e., after the said 
purported amendment, “the mention in 
it of the dispute as a dispute between 
the company and Indoxco Labour Union 
does not materially affect the position 
that the dispute raised by the union is 
in respect of the employees of the com- 
pany wherever they may be stationed. 
Consequently, the award in this case 
shall be effective in respect of aU of 
them and carmot be restricted to the 
workmen working at Jamshedpur”. So 
far as the workmen’s demands Nos. 8 and 
5 were concerned, the Tribunal after 
observing that the company’s wage scales 
were satisfactoiw, compared the rates of 
overtime paid by other industrial con- 
cerns in Jamshedpur and awarded VA 
times the ordinary wages for overtime 
work exceeding 39 hours but not exceed- 
ing 48 hours per week. If the overtime 
exceeded 48 hours per week, 48 hours 
of work being the maximum provided 
by the Bihar Shops and Establishments 
Act, the company would be liable to pay 
at double the ordinary rate of wages as 
provided in that Act. Regarding demand 
No. 5 the union produced three letters 
addressed to its Secretary, (1) a letter by 
the General Secretary of the Tata Work- 
ers Union, (Ext I) dated November 30, 


1963, wherein it was stated that the offi- 
cials of that union were granted special 
leave to attend the union’s executive 
committee meetings, the meetings of 
tiieir federation and the meetings of the 
I.N.T.U.G. if held at Jamshedpur; (2) a 
letter dated January 1964 by the 
General Secretary of Golmuri Tinplate 
Workers Union, Jamshedpur, to the ef- 
fect that members of the executive com- 
mittee of that union were relieved from 
duty with pay to attend meetings of the 
executive committee or any other meet- 
ings called by the union except mass 
meetings and the union’s delegates were 
also allowed special leave with pay to 
attend I. N. T. U, C. sessions; and (3) a 
letter dated December 7, 1963 by the 
secretary of Telco Workers Union, Jam- 
shedpur, to the effect that members of 
the executive committee of that union 
and office bearers were allowed to at- 
tend union’s meetings without loss of 
pay. The Tribunal noted that the ap- 
pellant company had been allowing witti- 
out loss of pay the representatives of 
the workmen to attend proceedings be- 
fore condhation officers and Industrial 
Tribunals. This concession, it consider- 
ed, was sufficient and, therefore, reject- 
ed the demand for special leave with 
pay to attend tiie law comrts. But it 
awarded that the union’s representatives 
should be given special leave to attend 
ill meetings of its executive committee, 
(2) meetings of the federation of the 
xmion, (3) the annual convention of that 
federation when held at Jamshedpur and 
(4) the convention of tihe LN.T.U.G. 

6. The first contention urged on be- 
half of the appellant company was that 
the Tribunal was in error in making its 
award operative not only to the said 
workmen at its Jamshedpur factory but 
also to workmen at its other establish- 
ments and that in doing so it acted be- 
yond jurisdiction. In our view, this con- 
tention must be upheld. 

7. In the first place, the agreement 
by which the parties agreed to refer the 
said disputes for adjudication was clearly 
between the management of the appel- 
lant companj'^s factory at Jamshedpur 
and the workmen employed in that fac- 
tory and represented by their said union, 
the Indoxco Labour Union. The state- 
ment accompanying that agreement 
clearly stated that the disputes agreed 
to be referred to were between the work- 
men of that factory and the management 
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of that faciory. The notification refer- 
Tfng those disputes to the Tribunal also 
made it clear that the disputes referred 
to were those set out in the said agree- 
ment and the statement and no other 
disputes and further that they were the 
disputes between the parties to that 
agreement There was no evidence be- 
fore the Tribunal that similar demands 
were raised by workmen eng^ed in the 
appellant company’s other establishments. 
Even assmning that the Indoxco Labour 
Union validly amended its constitution 
so as to extend its membership to the 
company’s odier workmen in its other 
establishments, inasmuch as the disputes 
referred to the Tribunal were only those 
set out in the said agreement and the 
said statement^ any award made by the 
Tribunal in respeti of fiiose disrates 
must necessarily be confined to the dis- 
OTtes referred to it, the parties to those 
disputes and the parties who had agreed 
to refer fiiose disputes for adjudication. 

8. Next, as to die claim of the Union 
tiiat it had amended its constitution on 
January 6, 1963, and, therefore, as the 
workmen of the fectory at Jamshedpur 
came henceforth to be rejpresented by 
die Indian Oxygen Workers’ Union which 
represented also workmen employed in 
the appellant company’s other establish- 
ments, the reference extended to them 
also and die TribunaTs award would 
cover them also. We fail to see any 
connection between the purported 
amendment of the union’s constitution 
and the reference made by the gov'em- 
ment on the basis of the said agreement 
and the said statement These, as afore- 
said, related to die disputes between the 
management and the worlunen of the 
appellant company’s factory at Jamshed- 
pur who alone had made the aforesaid 
demands and disputes arising from diose 
demands only were agreed to be lefer- 
to and were actually referred to the 
Tribunal by the said notification. There 
is nothing to show in that notification 
that other workmen of the company had 
raised similar demands or that there were 
any disputes existing or apprehended 
which w’ere included in diat reference. 

9. ^The question next is whedier the 
tmion’s constitution was duly amended 
on January 6, 1953 as claimed by the 
tmion and held by the Tribunal The 
consb'tution of the union iirior to its pur- 
ported amendment contained amongst 
other Articles, Articles 1 and 8. These 
Articles read as follows; 


V. Iheir Workmen (She! at J.) A' LB. 

“Artide No. L Name and Address: 

L This Union is a Trade Union Or^- 
nization of wage earners of the Indian 
Oxygen and Acetylene Co. Ltd-, Jam- 
shMpur and shall be called Indoxco 
Labour Union 

8. The situation of the Begistered 
Office shall not be changed excepit by 
resolution of file General Body Meeting 
specialty held for the purpose. Any 
change of the address of the Registered 
Office of the Union will be communicat- 
ed to the Registrar of the Trade Unions 
within 14 days of such change." 

Artide XU of the said coustitutiou deals 
wifii alteratiou of rules and Clause (c) 
fiiereof provides fiuh c»pies of all new 
rules and amendments or revisions of 
roles shall be submitted to the Registrar 
within the prescribed period as required 
by Section 28 (8) of the Trade Unions 
Ac±, 1926. This rae had to be incorpo- 
rated in the constitution in view of the 
e^iress terms of that section. 

10. Section 6 of the Trade Unions 
Act provides that a trade muon would 
not be entitled to registration under the 
Act unless the executive thereof is con- 
stituted in accordance with file provi- 
sions of this Act; and the roles thereof 
prowde amongst other thinro for its 
name and the manner in whicJi fiie rules 
shall be amended, varied or rescinded. 
Section 28 (S) provides that a copy of 
e\'erj' alterab'on made in the roles of a 
registered trade union shall be sent to 
file Registrar within fifteen days of the 
making of the alterafion. Section 29 
contains the power of fte appropriate 
government to make regulaticms anci su^ 
secfaon 2 fo) prowdes that without pre- 
judice to the generality of the power in 
suh-secbon (1) such regulations may 
provide inter alia for the manner in 
which trade uruons and their rules shall 
be registerei Section 30 (8) laj-s down 
t^t regulab'ons so made shall be publi- 
shed in the official gazette and on sudi 
pubhcation shall hav’e effect as if enact- 
ed in this Acb In pursuance of the 
power to make regulations the Central 
Government framed Central Trade 
Unions Regulations, 1938, regulation 9 
whereof provided that on receiving a 
copy of an alteration made in the roles 
of a trade union imder Secfa'on 28 (8), 
foe Registrar shall register foe alteration 
in foe remster maintained for this pur- 
pose and shall notify foe fact that he has 
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done so to the secretary of the trade 
■union, 

IL The combined effect of Ss. 6 (g), 
28 (3), 29 and 30 (3) and regulation 9 
is that registered union can alter its rules 
only in me manner provided in these 
provisions, that is, it has to send the 
amended rules to the Registrar ■within 
15 days from die amendment and imtil 
the Registrar is satisfied that the amend- 
ments are in accordance ■with the rules 
of the union and on such satisfaction 
registers them in a register kept for that 
purpose and notifies that fact to the 
union’s secretary, the amendments do 
not become effective. The union did 
not produce any evidence to show that 
the amendments piuported to have been 
carried out by the said resolution dated 
January 6, 1963 were sent to the Regis- 
trar as provided in the aforesaid provi- 
sions, nor did it produce any communi- 
cation of the Registrar notifj^g the fact 
of his having registered the said amend- 
ments. The only evidence it produced 
was its letter dated May 2L 19M to the 
appellant company which indicated that 
the Registrar notified to the imion of his 
having registered the said amendments 
on May 13, 1964. The Tribunal’s con- 
clusion, therefore, that the union’s con- 
stitution was duly amended on either 
January 6 or 21, 1963 or that, therefore, 
the Indian Oxygen Workers Union re- 
presented the workmen of the company’s 
factory at Jamshedpur and that conse- 
quently it made no difference that the 
name of Indoxco Labour Union as re- 
presenting the workmen concerned was 
mentioned in the said agreement and the 
said statement and not that of the In- 
dian Oxygen Workers Union is errone- 
ous and cannot be sustained. Any award, 
therefore, made by the Tribimal in these 
circimistances can operate only in res- 
pect of the workmen of the appellant 
company’s factory at Jamshedpur and 
the Tribunal’s extension of that award 
to workmen in the company’s other 
establishments was dearly without juris- 
diction. The decisions in Assodated 
Cement Compam'es Ltd. v. Their Work- 
men, (1960) 3 SCR 157 = (AIR 1960 SC 
777) and Ramnagar Cane and Sugar Co. 
Ltd. V. Jatin Chakravorty, (1960) 3 SCR 
968 = (AIR 1960 SC 1012) on the effect 
and interpretation of Section 18 of the In- 
dustrial Disputes Act, relied on by 
counsel for the union are beside the point 
and do not assist him. 


12. As regards the Tribimal’s finding 
on demand No. 3, counsel for the com- 
pany raised two contentions; (i) that the 
company’s factory at Jamshedpur having 
been dedared an esl^hshment tmder 
the Bihar Shops and Establishments Act^ 
it could be made liable to pay for oveiy 
time work at the rate provided in did; 
Act, viz, at double the ordinary rate when 
a workman was asked to work beyond 
48 hours per week as provided therein. 
Therefore, the argument ran, the appel- 
lant company could not be asked to pay 
more than its ordinary rate of wages pay- 
able to workmen if they were asked to 
work beyond 39 hours but not exceeding 
48 hours. And (2) that the comparative 
statement (Ext M) of overtime rates paid 
by other concerns in Jamshedpur before 
the Tribunal showed that if the company 
were made to pay 1% times its ordhiary 
rate of wages it would, in die light of its 
higher scale of wages, be paying more 
than the other concerns. 

13. In our judgment both these con- 
tentions are unsustainable. Under the 
conditions of service of the company, the 
total hours of work per week are 39 hours. 
Any workman asked to work beyond these 
hours would obviously be worldng over- 
time and the company in fairness would 
be expected to pay hun compensation for 
such overtime work. The Bihar Shops 
and Establishments Act has no relevance 
to this question as diat Act fixes the 
maximum number of hours of work allow- 
able thereunder, i. e. 48 hotus a weelq 
and provides for double the rate of ordi- 
nary wages for work done over and above 
48 hoius. It is not, therefore, as if the 
provisions of that Act govern overtime 
payment payable by an employer where 
maximum hours of work are governed by 
the conditions of service prevailing in his 
estabh'shment Therefore, no reliance can 
be placed on the provisions of that Act for 
the company’s contention ■that it cannot 
be called upon to pay for overtime work 
anything more than its ordinary rate of 
wages if the workmen do work beyond 
89 hours but not exceeding 48 hours a 
week. It is obvious that if the company 
were asked to pay at the rate equivalent 
to the ordinary rate of wages for work 
done beyond 39 hours but not exceeding 
48 horns work a week, it would be pay- 
ing no extra compensation at all for the 
work done beyond the agreed hours of 
work. The company would in that case 
be indirectly increasing the hours of ■work 
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and consequently altering its conditions 
of service. 

14. Ext M relied on by counsel 
gives the overtime rate paid by six indus- 
trial concerns situate in Jamshedpur. Out 
of these six concerns, foin- pay overtime 
compensation at 1% times the ordinary 
wages and dearness allowance payable by 
them. If after taking into consideration 
the fact of the comparatively bi^er scale 
of wages prevailing in the appellant com- 
pany, the Tribunal fixed the rate for over- 
time work at 114 times the ordinary rate 
of wages, it is impossible to say that the 
Tribunal erred in doing so or acted un- 
justly. The company’s contention, there- 
fore, as regards mis demand must be re- 
jected. 

15. As regards demand No. 5, counsel 
for the company very seriously challeng- 
ed that part of the award as unjustified 
and contended that an obligation to grant 
special leave to attend the meetings of 
the executive committee of the union, the 
meetings of the federation and the con- 
ventions of the I. N. T. U. C. over and 
above the various types of leave available 
to the company’s workmen was tantamount 
to the company having practically to 
finance the administration and manage- 
ment of the union. He argued that im- 
posing such an obligation on the com- 
pany caimot be justified on the grormd of 
social justice or promotion of trade 
unionism. Counsel for the union, on the 
other hand, sought to support this part 
of the award on the groimd that such a 
demand was justified, as the Tribxmal has 
observed, in the interest of a proper 
growth of trade union movement and the 
promotion of harmony in industrial re- 
lations inasmuch as if facalilies are given 
to the workmen to conduct the adminis- 
tration of the union themselves, there 
would be less possibility of outside ele- 
ments establishing their hold on the 
union 

16. We apprehend the argument does 
not take into consideration certain im- 
portant aspects of the demand. As afore- 
said, the appellant company has been al- 
lowing those of its workmen who are the 
union^ representatives to attend without 
loss of pay proceedings before concilia- 
tion officers .and industrial tribunals This 
is f.nr because conciliation proceedings 
arc likely to get thwarted if the work- 
men’s representatives are not there to dis- 
cniss the disputes and put forward tlieir 
point of view before conciliation officers 


and wherever possible to arrive at a settle- 
ment or compromise. Over and above 
this facality, the workmen get various 
types of paid leave. As the figures of 
such leave are not correctly stai^ in the 
award, we collected them from counsel 
on both sides. The following table shows 
the types of leave enjoyed by tire work- 
men: 


Factory Staff; 

Earned leave 21 

Festival leave 10 

Casual leave 7 

Medical leave 15 


58 

Office Staff: 

Earned leave 21 

Festrcnl leave 17 

Casual leave 7 

Medical leave 15 


60 

General Staff: 

Earned leave 15 

Festival leave 17 

Casual leave 7 

Medical leave 15 


54 

17. It is impossible to say that the 
leave granted by the company with full 
pay is not fair or even hberaL In con- 
coding tiie demand of the union the Tri- 
bunal does not appear to have consider- 
ed the adverse effect on the company’s 
reduction if further absenteeism were to 
e allowod especially when the carjing 
need of the coimt^'’s economy is more 
and more production and employers are 
exhorted to streamline their management 
to achieve this objective and to bring 
down their cost in line with international 
TOst In awmding this demand the Tri- 
bunal also did not specify on Low many 
occopons the execnitive committee meetings 
of the union and other meetings would 
be held when tlie company would be ob- 
figed to ^ive special leave with pay to 
the um'ons representatives. Similarly, 
there is no knosving bow many' delegatcjs 
the union would send to attend the con- 
ventions of the federation and the 
f • T. U. C. The Tribunal could not in 

the very nature of things specify or limit 
the number of such meetings for such an 
attempt would amount to interference in 
the administration of the union and its 
autonomy. Its order must of necessity. 
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therefor^ have to be indefinite mth the 
result that tiie appellant company would 
not know before hand on how many oc- 
casions and to how many of its workmen 
it would be called upon to grant spedd 
leave. Further, in case there are more 
than one union in the company's esta- 
blishment, the representatives of all such 
unions would also have to be given such 
leave to attend the aforesaid meetings. 

18. A healthy growth of trade imion 
movement undoubtedly would lead to in- 
dustrial peace and harmony and conse- 
quently to higher efficiency. But a de- 
mand of the type we have before us has 
to be considered from aU aspects and its 
implications and results have to be pro- 
perly examined. In considering such a 
demand, the first question which strikes 
one is as to why the meetings of the 
executive committee of the union cannot 
be held outside the hours of work. It 
was said that it may not be possible 
always to do so if an emergency arises. 
But emergencies are not of regular oc- 
currence and if there be one, the repre- 
sentatives can certainly sacrifice one of 
their earned leave. There can obviously 
be no difficulty in so doing. The meet- 
ings of the federation and the annual con- 
ventions of the I, N. T. U. C. too can be 
attended by the union’s delegates by 
availing themselves of their earned leave. 
Industrial adjudication, as observed io 
J. K. Cotton and Spiiming and Weaving 
Mills V. Badri Mah, (1984) 3 SCR 724 = 
(AIR 1964 SC 737) cannot and should not 
ignore the claims of social justice, a con- 
cept based on socio-economic equality, 
and which endeavours to resolve conflict- 
ing claims of employers and employees 
by finding not a one-sided but a fair and 
just solution. A demand for special leave 
has, however, nothing to do with any dis- 
parities or inequahties, social or economic. 
On the other hand, too much absenteeism 
harms both the employers and the em- 
ployees inasmuch as it saps industrial 
economy. In our view, the Tribunal, on 
the considerations aforesaid, was not justi- 
fied in obliging the appellant company to 
gr^t special leave demanded by the 
union. 


19. The result is that except for the 
overtime rate allowed by the Tribunal 
/ ' which we confirm, the rest of the appeal 
has to be allowed and die Tribunal’s 
award set aside. We hold that the award 
is operative in respect of the workmen of 
the appellant company’s factory at Jam- 
shedpur and not the workmen of its other 


establishments. The demand for ^edal 
leave comprised jn demand No. 5 is dis- 
allowed. There will be no order as to 
costs, 

R.G.D. Appeal partly allowed. 
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S. M. SIKRI, R. S. BACHAWAT, 

K, S. HEGDE, JJ. • 

Bharat Nidhi Ltd., Appellant v. Takhat- 
mal (dead) by his legal representatives 
and another. Respondents, 

Civil Appeal No. 133 of 1965, D/- 
7-8-1968. 

Transfer of Property Act (1882), Ss. 130, 
6 (e) — Bank holding power of attorney 
to eoUect bflls due to exeeutant towardls 
Bank advances — Order for payment to 
bank endorsed on bill sent for collection 

— Held, it was an equitable assignment 
of specific fund and not a pay order and 
could not be attached tmder S, 60 C. P. C. 

— Civil P. C. (1908), S. 60. MR 1963 
Madh Pra 132, Reversed. 

A Contractor to the military and other 
authorities entered into an arrangement 
with a Bank whereby it agreed to finance 
the contracts and to advance monies to 
the Contractor against his bflls for sup- 
phes under the contracts For the pur- 
pose of carrying out this arrangement the 
Contractor executed an irrevocable power 
of attorney in favom of the Bank autho- 
rising it to receive payments of the bills 
from the authorities. The contractor made 
out a bill on the military authorities for 
a sum and handed over the same to the 
Bank for collection with an endorsement 
that it should be paid to the Bank. The 
Bank sent the bfll for payment but before 
it received the payment, the amount due 
under the bfll was attached by a creditor 
of the Contractor in execution of a money 
decree obtained by him against the Con- 
tractor, 

Held, that the attachment by the credi- 
tor under S. 60, C. P. C. was not valid. 
The power of attorney coupled with the 
endorsement on the bill was a clear en- 
gagement by the Contractor to pay the 
Bank out of the monies receivable under 
the bill and ammmted to an equitable 
assignment of the fund by way of security. 
1926 AC 703 and (1885) ILR 9 Bom 311 
and AIR 1969 SC 73, Rel. on; AIR 1983 
Madh Pra 132, Reversed. (Para 2) 
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Althou^ the document did not amount 
to a transfer within S. 130 it would 


operate as an equitable assignment of the 
actionable claim. (Para 4) 

The bill was also not a pay order. There 
is an essential distinction between a pay 
order and an assignment. A pay order is 
a revocable mandate. It gives the payee 
no interest in the fund. An assigriment 
creates an interest in the fund and is not 
revocable. (Para 6) 

Cases Beferred: Chronological Paras 
(1969) AIR 1969 SC 73 (V 56) = 


C A. No. 644 of 1968, D/- 
25-4-1968, Loonbaran Sethiva v. 

State Bank of Jaipm: 8 

(1926) 1926 AC 703 = 135 LT 237, 
Palmer v. Carey 2 

(1888) 18 AC 523 = 58 LJ QB To, 

Tailby v. Official Receiver 5 

(1885) ILR 9 Bom 311, Jagabhai 
Lallubhai v. Rustamji Nauser- 
wanji 8 


(1852) 1 De G. M. and a 763 = 42 

ER 749 (LC), Rodick v. Gandell 2 

Mr. S. N. Anand, Advocate, for Appel- 
lant; Mr. S. S. Shukla, Advocate for legal 
representatives of Respondent No. 1; Mr. 
B. C. Misra, Sem'or Advocate, (Mr. M. V- 
Gos\vami, Advocate, with him), for Res- 
pondent No. 2. 

The following judgment of the Court 
was delivered by 

BACHAWAT, J. : M. R. Malhotra was 
working as a contractor to the military 
and other authorities- He needed funds 
for the execution of his contracts. The 
appellant Bank formerly known as the 
Bharat Bank Ltd., agreed to finance the 
contracts and to advance monies to Mal- 
hotra against his bills for supplies under 
the contracts. For the purrose of carry- 
ing out this arrangement Malhotra execut- 
ed an irrevocable power of attorney in 
favour of the appellant on July 13, 1946. 
The power of attorney redted: 

“Whereas we are working as contractors 
to the Government in its various depart- 
ments and have entered into certain con- 
tracts and ^vill in future enter into other 
contracts and whereas an agreement 
dated 13th July 1946 has been made be- 
tween us and the Bharat Bank Ltd., in 
pursuance of which the attorneys have 
agreed to finance contracts and to advance 
us sums of money, against supply bills for 
payments to be received by us under the 
contracts issued by the Government in 
various departments on conditions men- 
tioned therein; and whereas we, for the 


A.I.B. 

pilose of carrying out the terms of flie 
said agreement more effectively and to 
secure the interest of the attorneys are 
desirous of appointing the Bharat Bank 
Ltd-, as our lawful attorneys in all matters 
relafeg to the receipt of all payments 
under the contracts made or to be made 
hereafter.* 

The document appointed the appellant to 
be Ae attorneys of Malhotra 

"to present and submit supply bills r6« 
garding our contracts to the proper ofiS* 
cers and/or authority of the Government 
Departments concerned; to obtain cheques 
for sums payable to us rmder the con- 
tracts directly in their own name or in 
our names in payment of such bills or 
other amounts and to c^h and to receive 
the amount thereof and appropriate such 
receipts towards and in repayment of the 
advances made or to be made hereafter 
and all other monies due from us to the 
attorneys in any account whatsoever." 
The appellant was also authorised to sue 
for, recover and receive die monies due 
in cormecticm with the contracts with the 
^proval of Malhotra, to conduct and 
defend proceedings in consultation with 
him and to take rteps in his name and on 
his behalf. Malhotra promised and de- 
clared that "all powers hereby granted 
are and shall be irrevocable as long aS 
any claims of the attorneys against us 
whether for prindpal, interest, costs, 
charges or otherwise remain outstanding 
and unpaid." Intimation of the power of 
attorney was given by die appellant to the 
military authorities. On July 19, 1948 

Malhotra made out a bill on the military 
authorities for Rs. 49,633/8/7 then due 
to him in respect of his supplies under die 
contracts during 1945^6 and handed over 
the bill to the appellant for collection. 
On the bill Malhotra made the follow- 
ing endorsement: "Please pay to Bharat 
Bank Ltd. Jabalpur." The appellant sent 
the bill to the military authorities for pay- 
ment. Before the appellant received tiie* 
payment, the amount due imder the biH 
was attached by Takhatmal in execution' 
of a money decree obtained by him against 
Malhotra. The appellant filed obj'ectionj 
in the execution proceedings. On Sep- 
tember 11, 1952 the objections were dis- 
missed. On December 12, 1952 the ap- 
pellant filed a Suit in the court of the Isi 
Additional District Judge, Jabalpur, 
against Malhotra and Talmatmai asking 
for a declaration diat the appellant was 
an assignee of the bill and that Takhat- 
mal had no ri^ to attach it The TrU 


1869 Bharat NidhI Ltd. v. Taihatmal (Bachawat J.) [Ers. 1-61 S. C. 315 


Coart held that the appellant was the as^ 
signee of the bill and decreed the suit. 
Takhatmal filed an appeal against die de- 
cree. The High Court of Madhya Pra- 
desh allowed the appeal and dismissed die 
suit. The present appeal has been filed 
by the plaintiff after obtaining a certifi- 
cate from the High Court 

2. The sole question in this appeal is 
whether the power of attorney dated July 
is, 1946 coupled with the endorsement 
On the bill dated July 19, 1948 amounts 
fe) an equitable assignment of the monies 
due under the bill in favour of the appel- 
lant There are many decisions on the 
^estion as to what constitutes an equit- 
able assimment The law on the subject 
admits of no doubt In Palmer v. Carey, 
1926 AC 703 at p. 708 Lord Wrenbuty 
gaid: 

“The law as to equitable assignment as 
stated in Rodick v. Gan dell, (1852) 1 De 
G. M. and G. 763, (777, 778) is this: The 
extent of the prindple to be deduced is 
tiiat an agreement between a debtor and 
a creditor that the debt owing shall be 
aid out of specific fund coming to the 
ebtor, or an order given by a debtor to 
his creditor upon a person owing money 
or holding funds belonging to me giver 
of the order, directing such person to pay 
such funds to the creditor, will create a 
valid equitable charge upon such fund, 
in other words, will operate as an equit- 
able assignment of the debts or fund to 
which the order refers.*’ 

In construing the power of attorney it is 
necessary to bear in mind that ttie re- 
lationship of the two parties, Malhotra 
and the Bank was that of borrower and 
lender and that the document was 
brou^t into existence in connection with 
a proposed transachon of financing of 
Malhotra’s contracts. The loans were to 
be advanced by tiio Bank against Mal- 
hotra’s bills for supplies under the con- 
tracts. The obvious intention of the par- 
ties was to provide protection for the 
lender and to secaire repayment of the 
loans. With that object in view the len- 
der was authorised to recieive payment of 
the bills and to appropriate me receipts 
towards repayment of the loans. As me 
lender had an interest in the funds the 
power of attorney was expressed to be 
irrevocable- On a proper cxinstruchon of 
the docmnent the conclusicjn is irresistible 
tiiat there was an agreement between the 
lender and tiie borrower that the debt 
owing to the lender would be paid out 
of a specific fund of the borrower in the 


hands of the Government authorities. The 
ower of attorney coupled with the en- 
orsement on the bill dated July 19, 1948 
was a {dear engagement by Malhotra to 
pay the appellant Bank out of the monies 
receivable under the bill and amounted 
to an equitable assignment of the fimd 
by way of security. 

8. The question whether a document 
amounts to an equitable assignment or not 
is primarily one of construction but we 
may mention a few decisions which throw 
light on the matter. In Jagabhai Lallu- 
bhai V. Rustamji Nauserwanji, (1885) ILR 
9 Bom 811 the Bombay Hi^ Court held 
that an agreement to finance tiie borrower 
and a power of attorney of even date to 
receive the monies due to the borrower 
under certain contracts had the effect of 
an equitable assignment of the funds. In 
Loonkaran Sethiva v. State Bank of Jaipur, 
C. A. No. 644 of 1986, D/- 25-4-1988 = 
(AIR 1969 SC 73) this Court held that a 
power of attorney authorising a lender to 
execute a decree then passed in favour of 
the borrower or which might be passed 
in his favour In a pending appeal and to 
credit to the borrower’s account the 
monies realised in execution of the decree 
amoimted to an equitable assignment of 
the funds. 

4. In the last case the Court held that 
there was no transfer of the decree, or of 
the claim which was the subject-matter of 
the pending appeal as the borrower con- 
tinued to be the owner and the lender was 
merely authorised to act as his agent 
Neve^eless the Court held that the 
power of attorney amounted to a binding 
equitable assignment An actionable 
claim may be transferred under S. 130 of 
the Transfer of Property Act Miere a 
document does not amount to a transfer 
within S. ISO it may apart from and in- 
dependently of the section operate as an 
eqmtable assignment of the actionable 
claim. 

5. In the present case the power of 
attorney authorised the appellant to re- 
ceive all monies due or to oecome due to 
Malhotra in respect of pending of future 
contracts with the government authorities. 
Counsel ai^ed that there was no engage- 
ment to pay out of specific fund and 
therefore can be valid equitable assign- 
ment of future debts, see Tailby v- Offi- 
cial Receiver, (1888) 18 A. C. 523. As and 
when the debt comes into existence it 
passes to the assignee. 

6. As a matter of fact when the debt due 
to Malhotra came into existence, he sped- 
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after obtaining special leave from ftiis 
Corat 

2. The crucial question in this appeal 
is whether the respondent (appellant?) is 
bound by the decree passed in the pr^ 
vioussuit against the heirs of his benami- 
dar. In Gur Narayan v. Sheo Lai Singh, 
46 Ind App 1 = (AIR 1918 PC 140) the 
Judicial Committee held: 

“TThe benamidar has no beneficial in- 
terest in the property or business tbat 
stands in his name; he represents, in {act, 
the real owner, and so far as their rela- 
tive legal position is concerned he is a 

mere trustee for him The bulk of 

Judicial opinion in India is in favour of 
the proposition that in a proceeding by 
or against the benamidar, the person 
beneficially entitled is fully affected by 
the rules of res judicata. With this view 
&eir Lordships concur. It is open to the 
latter to apply to be joined in the 
action; but whether he is made a party 
or nof^ a proceeding by or against his 
representative in its ultimate result is 
fully binding on him. In a contest be- 
tween an ^eged benamidar, and an 
alleged real owner, other considerations 
arise with which their Lordships are not 
concerned in the present case. 

8. In view of this decision, it is now 
well settled that in any litigation with 
a third party, the benamidar can suffi- 
ciently represent the real owner. The 
decision in any proceeding brought by 
or against the benamidar ^vill bind the 
real owner though he is not joined as a 
party unless it is shown that the benami- 
dar could not or did not in fact represent 
the interest of the real owner in that 
proceeding. 

4. Let us examine the facts of the 
present case. In the courts below it was 
not disputed that Lakhan Lai fully re- 
presented tiie appellant in the agreement 
of reference to arbitration and in the 
arbitration proceedings. It was not dis- 
puted before us that the award given by 
the arbitrator was as much bindhig upon 
tile appellant as if the reference to arbi- 
tration was made by the appellant him- 
self. The award was filed in comt and 
the notice of the filing of tiie award was 
given to the appellant (respondent?) and 
Lakhan Lai, the two parties to the arbi- 
tration apreemenL Upon service of the 
notice, the proceeding for enforcement 
of the award under Section 14 of the 
Indian Arbitration Act commenced- The 
appellant was not a necessary party in 


the proceeding. As the attorney of 
Lakhan Lai, the appellant filed an ap- 
plication for setting aside the award 
within the time prescribed by Art 158 
of the Indian Limitation AcL 1908 and 
tiiereafter actively conducted the pro- 
ceedings. There can be no doubt that 
while Lakhan Lai was alive, he fully re- 
resented the appellant. On his deatii his 
eirs were brou^t on the record. They 
adopted his written statement and stated 
tiiat the appellant was the real owner and 
a necessary party. At this stage tire a^ 
pellant filed an application for being ad- 
ded as a party. The Munsif dismissed 
the apph'cation observing that the appel- 
Ismt would not be bound by the decree in 
the proceedings. Now the question whe- 
ther the respondent (appellant?) would be 
boimd by the decree was not in issue be- 
fore the Munsif and the expression of 
opinion on that question cannot operate 
as res judicata. 'The non-joinder of the 
appellant as a party did not cause him 
any prejudice. All tiie contentions which 
could be advanced on his behalf against 
the vah'dity of the award were put for- 
ward by Lakhan Lai’s heirs and vigorously 
pressed. Like Lakhan Lai, his heirs con- 
tinued to represent the appellant in the 
proceedings. In somewhat similar dr- 
ciunstances the Calcutta High Court held 
in Prokash Chandra v. Mmiima Ranjan, 
ILR (1947) 2 Cal 185 = (AIR 1947 Cal 
320) that the decree againrt the heirs of 
the benanudar boimd the real owner. 
There, a mortgagee brought a sm’t on his 
mortgage against the sons of a benamidar 
a mortgagor and the application of the 
real owners to be added as a party in the 
mortgage suit was rejected wth the re- 
mark that 

“By the petitioners not being made 
parties, they will not be prejudiced in any 
way in this suit beyond the foct that, u 
their case be true, tiiey will be driven to 
another litigation to fi^t out their own 
case." 

After the rejection of tiie application the 
heirs of the benamidar contested the suit 
on behalf of tiie real owners. On these 
facts the court held that the real owners 
in possession of the property were bound 
by the decree passed in the mortgage suit 
and the sale in execution of the decree. 

5. The appellant relied on the deci- 
sion in Mata Prasad v. Ram Charan Sahu, 
ILR 88 All 446 = (AIR 1914 AU 173). In 
that case, a suit for sale on a mortgage 
was brought against the ostensible pur- 
chaser of tiie mortgaged property. The 
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defendant pleaded that she was the bena- 
m?flar for his three sons and that the real 
owners should be brought on the record 
as defendants. But no steps were taken 
for adding them as parties. In a subse- 
quent suit for possession of the property 
brought by her sons, the Court held that 
the decree in die earlier suit did not 
operate as res judicata. The reason was 
that some defences open to her sons were 
not open to her and the decree against 
her was based on the finding that she was 
not the benamidar for her sons and did 
mot represent them. Some observations in 
this decision lend support to the conten- 
tion that the benamidar ceases to re- 
present the real owner as soon as he dis- 
closes his benami status and pleads diat 
ihe real owner should be added as a party 
to the suit. In our opinion the conten- 
tion is unsound, and we are tmable to 
agree with those broad observations. 

6. It follows that the appellant is 
tboimd by the decree passed in the earlier 
suit The decree can oe executed against 
him under O. 21, R. 35 C. P. C. and he is 
boimd to vacate the property. 

7. The appellant submitted that the 
High Court had no power to set aside the 
Munsifs order under S. 115 of the Code 
of Civil Procedure. This point was not 
taken in the High Court If we allow the 
appellant to raise this contention there 
will be grave miscarriage of justice. The 
award was made in 1951. The decree in 
accordance with the award was passed in 
1958- For over 16 years the respondent 
has been deprived of the property award- 
ed to him. Had the High Court dismiss- 
ed the revision petition on the ground that 
Jit had no jurisdiction to interfere with the 
MunsiFs order, the respondent would 
have immediately filed a suit under O. 21, 
R. 23 C. P. C. to establish his right to the 
property. To that suit &e appellant 
woidd have had no defence. He is Dound 
,by the decree in the earlier suit and is 
ihable to be ejected. The ends of justice 
Irequire that ihe appefiant ought not to be 
permitted to raise diis new contention 
now. It is therefore not necessary to 
decide whether this contention has any 
merit The appeal is dismissed witn 
costs. 

GMJ/D.V.G. Appeal dismissed. 
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AIR 1969 SUPREME COURT 319 
(V 56 C 63) 

(From Bombay: (1963) 49 ITR 866) 

J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

H. L. Sud, Income-tax Officer, Com- 
panies Circle 1 (1), Bombay (In both the 
Appeals), Appellant v. Tata Engineering 
and Locomotive Co. Ltd. (In both the 
Appeals), Respondent 

Civil Appeals Nos. 688 and 689 of 
1968. 

Income-tax Ad (1922), Ss. 43, 18-A — 
Non-resident firm — Liability of agent 
appointed under S. 43 — Extent of — . 
Tor all pmposes’ — Meaning of — Not 
liable to pay advance tax under S. 18-A 
— (Words and Phrases — For all pur- 
poses). 

The liability imposed upon a person by 
his appointment as a statutory agent for 
a non-resident firm under S. 43 of the Act 
is only in respect of the liability for the 
assessment year for which the appoint- 
ment is made. Thus the respondent as 
an agent for the assessment year 1961-62 
is in respect of the liability of the non- 
resident firms for the income of the pre- 
vious year for the said assessment year 
1961-62. Having regard to the scheme of 
the Act; the assessment for each year is 
self-contained and the vicarious liability 
imposed by an appointment rmder S. 43 
only extends to the liabih'ty for the assess- 
ment of die year for which the appoint- 
ment is made and cannot extend to the 
h'ability for any other assessment. 

(Para 3) 

The expression “for all purposes”, used 
in S. 43 only indicates that when an ap- 
pointment is made for a particular assess- 
ment year it is good for all purposes as far 
as that assessment is concerned i. e., for 
all purposes for imposing tax h'ability, 
determining the quantum of the L'abilify 
and for recovering it- The expression does 
not extend the liability to any other 
assessment excepting the liability for the 
assessment year for which die appoint- 
ment is made. (Para 3) 

The liability sought to be imposed 
under S. 18-A of the Act is not in respect 
of the income-tax for the assessment year 
for which the appointment is made but 
for a subsequent assessment year. For 
the recovery of income-tax of die said 
subsequent year unless there is a fresh 
appointment of die respondent under 
S. 43 as a statutory agent, no such liability 
can be imposed on the reqiondent by the 
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Income-tax authorities. It follows there- 
fore that the respondent could not be 
treated as an agent of the non-resident 
firms for the assessment year 1962-63 and 
advance tax could not be demanded under 
S. 18-A of the Act for that assessment year 
treating the respondent as such statutory 
agent (1963) 49 ITR 866 (Bom), Afihm- 
ed* (Para 3) 

Mr. Sukumar Mitra, Senior Advocate 
(M/s. S. K. Aiyar, R. N. Sachthey and 

B. D. Sharma, Advocates, with him), for 
Appellant (In both the Appeals); Mr. M. 

C. Chagla, Senior Advocate, (Mr. B Datta, 
and Mr. P. C. Bhartari, Advocate for M/s. 
J. B. Dadachanji and Co., with him), for 
Respondent (In both the Appeals). 

The following Judgment of the Comi: 
was delivered by 


RAMASWAMI, J. : The re^ondent is 
a hmited company incorporatea imder the 
Indian Companies Act, 1913 and carries 
on business of manufacturing and selling 
diesel trucks and bus diassis, locomotives 
and other heavy engineering products. 
The respondent manufactures diesel trucks 
and bus chassis in collaboration with the 
German firm "Daimler Bens A. G.” The 
business of manufacturing locomotives is 
carried on by the respon(font in coU^ora- 
tion with the German firm “Kruss Maffei 
A G.” For each of the assessment years 
from 1955-56 to 1961-62, the Income-tax 
Officer issued a notice to the respondent 
imder S. 43 of the Indian Income-tax Act, 
1922 (hereinafter called the Acf) intimat- 
ing that he intended treating the respon- 
dent as the Agents of the two German 
firms. In pursuance of the notices the 
Income-tax Officer actually passed orders 
under S. 43 of the Act treating the respon- 
dent as agent of the said two German 
firms For the assessment year 1962-63 
no notice imder S. 43 of the Act had been 
issued or served upon the respondent by 
the Income-tax Officer and no order under 
that section had been passed treating the 
respondent as the agent of the two Ger- 
man firms. On September 8, 1961, the 
respondent received from the Income-tax 
Officer notices of demand under S. 29 of 
the Act together \rith an order under 
S 18-A (i) calling upon the respondent to 
make advance payment of the tax for the 
assessment year 1962-63 as agent of the 
said two German firms. The tax demand- 
ed was Rs. 90.833 29 in the case of 
Krauss A. G and Rs. 6,32,629.62 in the 
^e of Daimler A G. By its reply dated 
September^ 1961, the respon^nt deni- 
ed its h'ability to make advance payment 


of tax. The respondent also made a re- 
presentation to die Commissioner of In- 
come-tax but on April 16, 1962, the res- 
pondent received a communication from 
the Commissioner rejecting its represen- 
tation, The respondent thereupon filed 
two petitions in the Bombay High Court 
m^enging the action of the Income-tax 
Officer demanding advance tax and ask- 
ing for the grant of a writ in the nature 
of certiorari to quash the notices of de- 
mand under S. 29 of the Act By its 
jupfn^t dated April 17/18, 1963, the 
High Court allowed the petitions and 
granted a wnt quashing the notices of de- 
mand issued to the respondent and res- 
tiaining the Income-tax Officer from tak- 
ing any further steps or proceedings in 
the eidorcement of the said notices. These 
^pe^ are brou^t by special leave to 
Coi^ on behalf of the Income-tax 
Uincer, Compames Circle, Bombay, here- 
mafter called the ‘appellant’ 


2. Section 18-A 42 and 43 of the Act 
stood at the material time, are to 
the toUowing effect: 

18-A (1) (a) In the case of income in 
reject of which provision is not made 
under section 18 for deduction of income- 
tax at the time of payment, the Income- 
to officer may, on or after the 1st day of 
April in any financial year, by order in 
writing, require an assesses to pay quar- 
terly to the credit of the Centnd Govern- 
ment on the 15th day of June, 15tli day 
of September, I5th day of December and 
15th day of March in that year, respec- 
tively, an amount equal to one-quarter of 
the income-tax imd super-tax payable on 

m his total mcome of the latest preiious 
year m r^ect of which he has been 
assessed, if that total income e.xceeded tS 
ma-^um .'mount not chargeable to tax 
miSf. c five hundred 

chfll ho and super-tax 

tor the financial year in which he is re- 

bear to 

toe total amount of income-tax and super- 
tax so calculated on the said total income 
toe same proportion as the amount 
ot sucli mclusions bears to his 
tot'd mcome or in cases where 
under toe pitn-isions of sub-sec- 
taon (1) of Secbon 17 both income-tax and 
super-tax or super-tax are chargeable unth 
reference to the total world income, shaU 
be^ to the total amount of income-tax 
and super-tax which would have been pay- 
able on his total world income of the said 
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previons year had it been his total in- 
come the same proportion as the amount 
o£ such inclusion bears to his total world 
income: 

Provided that, where the previous year 
of the assessee in respect of any source 
of income ends after tiie 31st day of De- 
cember and before the 30th day of April, 
the order in writing issued by the In- 
come-tax Ofricer requiring the payment 
of income-tax and super-tax on that 
source of income shall substitute for the 
four quarterly payments hereinbefore 
specified, three payments of equal amoimt 
to be made on the 15th day of Septem- 
ber, the 15th day of December and the 
15th day of March, respectively. 


(b) If the notice of demand issued under 
Section 29 in pursuance of the order 
under clause (a) of this sub-section is 
served after any of the dates on which the 
instalments specified therein are payable, 
the tax shall be payable in equal instal- 
ments on each of such of those dates as 
fall after the date of the service of the 
notice of demand, or in one sum on the 
15th day of March if the notice is served 
after the 15th day of December. 

(2) If any assessee who is required to 
pay tax by an order under sub-section (1) 
estimates at any time before the last ins- 
talment is due that the part of his income 
to which that sub-section applies for the 
period which would be the previous year 
for an assessment for the year next fol- 
lowing is less than the income on which 
he is required to pay tax and accordin^y 
wishes to pay an amoxmt less than the 
amount whidi he is so required to pay, 
he may send to the Income-tax Oflicer an 
estimate of the tax payable by him cal- 
culated in the marmer laid down in sub- 
section (1) on that part of his income for 
such period, and shall pay such amount 
as accords with his estimate in equal ins- 
talments on such of the dates specified in 
sub-section (1) (a) as have not expired or 
in one sum if only the last of such dates 
has not expired: 

(3) Any person who has not hitherto 
been assessed shall, before the 15di day 
of March in each financial year, if his 
total income of tibe period which would 
be the pre\’ious year for an assessment for 
the financial year next following is likely 
to exceed the maximum amount not 
chargeable to tax in his case by two 
diousand five hundred rupees, send to the 
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Income-tax Officer an estimate of the tax 
payable by him on that part of his income 
to which the provisions of section 18 do 
not apply of me said previous year cal- 
culated in the manner laid down in sub- 
section (D, and shall pay the amount, on 
such of the dates specffied in that sub- 
section as have not expired by instalments 
which may be revised according to the 
proviso to sub-section (2). 

»» 

“42. (1) All income, profits or gains ac- 
cruing or arising, whedier directly or in- 
directly, through or from any lousiness 
connection in the taxable territories, or 
through or from any property in the tax- 
able territories, or throu^ or from any 
asset or source of income in the taxable 
territories, or through or from any money 
lent at interest and brought into the tax- 
able territories in cash or in kind or 
throu^ or from ihe sale, exchange or 
transfer of a capital asset in the taxable 
territories shall be deemed to be income 
accruing or arising within the taxable 
territories, and where the person entitled 
to the income, profits or gains is not resi- 
dent in the taxable territories, shall be 
chargeable to income-tax either in his 
name or in the name of his agent, 
and in the latter case such agent 
shall be deemed to be, for aU the 
purposes of this Act, the assessee in res- 
pect of such income-tax: 

Provided that where the person entitled 
to the income, profits or gains is not resi- 
dent in the tax^le territories, the income- 
tax so chargeable may be recovered by 
deduction under any of the provisions of 
Section 18 and that any arrears of tax 
may be re.covered also in accordance with 
the provisions of this Act from any assets 
of the non-resident person which are, or 
may at any time come, within the taxable 
territories: 

Provided further that any such agent, 
or any person who apprehends that he 
may be assessed as su^ an a^ent, may 
retain out of any money payable by him 
to such non-resident person a sum equal 
to his estimated liability under this sub- 
section, and in the event of any disagree- 
ment between the non-resident person 
and such agent or person as to the amount 
to be so retained, such agent or person 
may secure from the Income-tax Officer a 
certificate stating the amount to be so re- 
tained pending final settlement of the 
liability, and the certificate so obtained 
shall be his warrant for retaining that 
amoimt: 
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“43. Any person employed by or on be- 
half of a person residing out of the tax- 
able territories, or having any business 
connection -wnth such person, or throu^ 
whom such person is in the receipt of any 
income, profits or gains upon whom the 
Income-tax Officer has caused a notice to 
be served of his intention of treating him 
as the agent of the non-resident person 
shall, for all the purposes of this Act, be 
deemed to be such agent 

Prowded that where transactions are 
carried on in the ordinary course of busi- 
ness throu^ a broker in the taxable terri- 
tories in such circumstances that the 
broker does not in respect of such trans- 
actions deal directly with or on behalf of 
a non-resident principal but deals svith or 
through a non-resident broker who is 
carrying on such transactions in the 
ordinary' course of his business and not 
as a principal, such first-mentioned broker 
shsJl not be deemed to be an agent under 
this section in respect of such trans- 
actions; 

Provided further that no person shall 
be deemed to be the aaent of a non- 
resident person, unless he has had an 
opportunity of being heard by the In- 
come-tax Officer as to his liability. 

Explanation; — A person, whether resi- 
ding in or out of the taxable territories, 
who acquires, after the 28th day of Febru- 
ary', 1947, whether by sale, exchange or 
transfer, a capital asset in the taxable 
territories from a person residing out of 
the taxable territories shall, for the pur- 
poses of charing to tax the capital gain 
arising from such sale, exchange or trans- 
fer, be deemed to have a business con- 
nection, wthin the meaning of this sec- 
tion, wlh such person residing out of the 
taxable territories.” 

3. On behalf of the appellant Mr. 
Sukumar Mitra addressed the argument 
that an appointment made imder S. 43 of 
the Act was good for all purposes of the 
Act and therefore also for the purpose of 
S. 18-A of the Act It was said that under 
S. 18-A, advance payment of tax is h'able 
to be made in the current fin.mdal year 
that the assessment year 1961-62 is the 
same as the financial year 1961-62 and that 
for the said fiuandal year in which the 
advance paj-ment of tax was called to be 
made by the respondent, there was al- 
ready an appointment of the respondent 
as the statutory agents of the non-resident 
firms, the advance pa>'ment of tax was 
rightly demanded from the respondent. 
The appointment of the respondent imder 
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S. 43 of the Act was made on October 21, 
1961 and the notices of demand in As 
present case were issued on November 
1961 and therefore subsequent to tha 
said appointment It was therefore con- 
tended that the advance payment of tax 
was properly demanded Jtom the respon- 
dent and the respondent could not 
challenge the notices issued to it In our 
opinion, there is no warrant or justifica- 
tion for the argument advanced on behalf 
of the appellant The h'abih’ty imposed 
upon a person by his appointment as a 
statutory agent under S. 43 of the Act is 
oiJy in respect of the liability for the 
assessment year for which die appoint- 
ment is made. The appointment of the 
respondent for the assessment year 1961- 
62 was in respect of the liability of the 
non-resident firms for the income of the 
previous year for the said assessment year 
1961-62. Having regard to the scheme of 
the Act, the assessment for each year is 
self-contained and the vicarious liability 
imposed by an appointment under S. 43 
of the Act only extends to the Lability for 
the assessment of the year for which the 
appointment is made and cannot extend 
to the liabih'ty for any other assessment 
Nor can the e.xpression “for all piuposes” 
used in S. 43 of the Act extend the liabi* 
hty to any other assessment exciting the 
Utility for die assessment year for which 
the appointment is made. The expres- 
sion “for all purposes”, in our opinion, only 
indicates that when an appointment is 
made for a particular assessment year it 
is good for all purposes as far as thqt 
assessment is concerned le-, for all pur- 
poses for imposing tax liabihty, deter- 
mining the quantum of the h'abih’ty and 
for recovering it The L'abih'ty sought to 
be imposed under S. 18-A of the Act is 
not in respect of the income-tax for the 
assessment year for whidi die appoint- 
ment is made but for a subsequent assess- 
ment year. For the recovery of income- 
tax of the said subsequent year 
there is a firesh apfiointment of the res- 
pondent under S. 43 of the Act as a statu- 
torj' agent no such Lability can be im- 
posed on the respondent by the Income- 
tax authorib'es. It is true, as Mr. Sukumar 
Mitra contends, that advance tax 
which is required to be paid under S. 18-A 
is charged during the financial year. But 
it must be remembered that it is chaiged 
not in respect of the previous year for 
which the financial year is the propsr 
assessment year but it is charged for the 
tax LabiLty of the subsequent year. In 
the present case, it is adrm'tted that theio 
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was no appointment of the respondent 
under S. 43 of the Act as statutory agent 
of the two German firms for the assess- 
ment year 1962-63. No notice was serv- 
ed upon the respondent vmder S. 43 of 
the Act intimating to the respondent that 
the appellant intended to treat it as the 
agent of the non-resident German firms 
for the assessment year 1982-83. No op- 
portunity was given to the respondent to 
oe heard in the matter, nor was any for- 
mal order passed under S. 43 of the Act 
by the appellant treating the respondent 
as the agent of the non-resident German 
firms for the assessment year 1962-63. Al- 
tiiough a person may fail in a particular 
year to resist the claim that he is an agent, 
circumstances may alter in the next year 
and he may be able to resist the claim 
then. Hence notice shall have to be given 
by the Income-tax Officer for each assess- 
ment year to aOToint a person as agenL 
It follows thermore that the respondent 
could not be treated as an agent of the 
two German firms for the assessment year 
1962-63 and advance tax could not be de- 
manded under S. 18-A of the Act for that 
assessment year treating the respondent 
as such statutory agent We are accord- 
ingly of the opinion that the notices of 
demand issued by the appellant to the 
respondent dated September 5, 1961 were 
Illegal and ultra vires and ri^tly quash- 
ed by the High Court by the grant of a 
writ in the nature of certiorari imder Arti- 
de 226 of the Constitution. 

4. For the reasons expressed we hold 
that these appeals fail and are accordingly 
dismissed with costs — there will be one 
set of hearing fee. 

D.B.IL Appeals dismissed. 


AIR 1969 SUPREME COURT 823 
(V 56 C 64) 

M. HIDAYATUELAH, C. J.; J. M. 
SHELAT, V. BHARGAVA, G. K. 
MUTER AND C. A. VAIDIA- 
LINGAM. JJ. 

Bidya Deb Banna Etc., Petitioners v. 
District Magistrate, Tripura, Agartala (lii 
all the Petitions), Respondent 
Writ Petns Nos. 89 to 92 and 94 of 
1968, D/- 6-8-1968. 

(A) Public Safety Prev e nt i ve De- 
tention Act (1950), Section S (3) — 
Torthwith’, meaning of — . Statute re- 
quiring particular Rung to be done 
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‘forthwith’ — It should be understood as 
alloNving reasonable time for doing it — 
Report to State Government made four 
days after passing of detention order and 
two da 3 ^ after arrest and commencement 
of detention — Held that even if the 
strict meaning given to expression ‘forth- 
with’ in AIR 1957 SC 28 is applied delay 
of four days was explained sufficiently 
by the District Magistrate and there was 
sufBcient compliance widi S. 8 (3). 

(Paras 4, 6) 

(B) Public Safefy — Preventive De- 
tention Act (1950), Section 3 (3) — Ap- 
proval of State Government to detention 
not communicated to detenu — Deten- 
tion not rendered illegal on that ground. 

A detention under tiie Preventive 
Detention Act is not illegal merely be- 
cause the approval of the State Govern- 
ment to the detention is not commimi- 
cated to the detenu. Section 3 (3) of 
the Preventive Detention Act does not 
specify that the order of approval is 
anything more than an administra- 
tive appro\’al by the State Gov- 
ernment, Hence, the necessity of 
communication of the approval does 
not arise with that strictness as does the 
decision under Rule SOA (8) of the 
Defence of India Rules. The scheme of 
the Preventive Detention Act is merely 
to approve the original detention by foe 
District Magistrate and foe continued 
detention after 12 days is not under any 
fresh order but foe same old order with 
the added approval and what foe detenu 
can question, if he be so minded, is foe 
original detention and not foe approval 
thereof. AIR 1961 SC 1500 and AIR 
1963 SC 395 and AIR 1965 SC 596, Dist 

(Paras 9, 10) 

(C) Public Safety — Preventive De- 

tention Act (1950), Section 3 (4) — Re- 
port to Central ^vemment ‘as soon as 
may be' — Time under Section 3 (4) can 
only be calculated from moment matter 
reached State Government — State Gov- 
ernment after receipt of report of deten- 
tion talang a week for giving its appro- 
val and communicating matter to Central 
Government three aa>’s thereafter — 
State Government cannot be held guilty 
of unreasonable delay in reporting to 
Central Government so as to render 
detention fllegaL AIR 1957 SC 28, Ref. 
to. (Para 11) 

(D) Public Safely k— Preventive De- 
tention Act (1950), Section 7 — Order of 
detention and grounds of detention sup- 
plied to d^enn in English though he 
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knew only Bengali and Tripnri — No 
request by detenu at earlier stage and no 
objection as to language of grounds _r^- 
ed by detenu in his original petition 
under Article 32 in Engjish — Objection 
raised at stage of rejoinder held could 
not be entertained especially when 
detenu was not handicapped thereby. 
AIK 1962 SC 914 Bef. (Para 21) 

Cases Keferred: Chronological Paras 
(1968) AIR 1968 SC 1803 (y 53) = 

1968 Cri LJ 1490, Criminal 
Appeal No. 183 of 1967, D/- 
1-1^1967, Rameshwar Lai Pat- 

wari V. State of Bihar 13 

(1968) AIR 1968 SC 1509 (V 55) = 

1969 Cri LJ 33 = Criminal 
Appeal No. 34 of 19^, D/- 27-3- 
1953, Motilal Jain v. State of 

Bihar 13 

(1965) AIR 1965 SC 598 (V 52) = 

1964-8 SCR 295, Biren Dutta v. 

Chief Commr., Tripura 9 

(1963) AIR 1963 SC 395 (V 50) = 

(1962) Supp 3 SCR 713, Rachhittar 
Singh V. State of Punjab 9 

(1962) AIR 1962 SC 911 (V 49) = 

(1962) 1 Cri LJ 797 = 1962 (2) 

Supp SCR 918, Haiildsan v. 

State of Maharashtra 21 

(1961) AIR 1961 SC 1500 (V 48) = 

1962-1 SCR 676, Raja Haiish 
Chandra Raj Singh v. Deputy 
Land Acquisition Officer 8 

(1957) AIR 1957 SC 28 (V 44) = 

1956 SCR 653 = 1957 Cri LJ 10, 

Leshav Nilkanth Joglekar v. 

Commr. of Police, Greater Bom- 
bay 4, 11 

(1957) AIR 1957 SC 173 (V 44) = 

1957 SCR 63 = 1957 Cri LJ 320, 
Mohammad Afzal Khan v. State 

of Jammu and Kashmir 10 

Mr. M. K Ramamurthi, Advocate, 
amicus curiaej Petitioners were also pre- 
sent in person; Mr. Niren De, Soh'ator- 
General of India ^Ir. R. N. Sachthey, 
Advocate wiQi him), for the Respondent 
(In all the Petitions). 

The following Judgment of the Court 
was deli\'ered by 

HIDAYATULLAH C. J.: These are 
five ^v^it petitions tmder Article 32 of 
the Constitution of India by persons de- 
tained under the Preventi\’e Detention 
Act (4 of 1950) by virtue of orders pass- 
ed by the District 'Magistrate Tripura on 
February 2, 1958. These detenus (and 
ano&er since 'released) were arrested on 
February 11, 1968. State Government 
was informed of fee fact of detenb'on on 


February IS, and fee grounds of deten- 
tion were communicated to fee detenus 
on Feljruary 15. State Government ga.vQ 
fee approval on February 19 and tele- 
graphically co mmuni cated to fee Central 
Government fee fact of fee detention on 
February 22 under Section 3 (4). On 
March IL the Advisory Board considered 
fee cases. The present petitions were 
filed on March 12, 1968. The Adrisory 
Board made its report to fee State Gov- 
ernment under Section 10 of fee Act on 
April 17, 1968. On April 26, 1968, fee 
State Government made fee order detain- 
ing feepetitioners for a period of one 
year. This detention is ch^enged before 
us. 

2. The petitions were argued by Air. 
Ramamurfey togefeer. The law points 
raised by mm in feese cases were com- 
mon and will be dealt wife togefeer. Part 
of fee facts were also common alfeou^ 
some special features were pointed out 
in some cases. We propose to deal wife 
fee coirunon points of law and facts to- 
gether and then to consider fee special 
facts separately. 

3. The points of law were (1) feat fee 
detention was illegal as fee report of fee 
District Magistrate was not subnutted 
forthwith as required by section 3 (8) of 
fee Act, (2) feat fee detention was again 
illegal as fee order of fee appro\al of 
State Government under Section 3 (3) was 
not communicated to the petitioners, (3) 
that fee detention was illegal as the State 
Government had not reported the fact to 
fee Central ^vemment as soon as possi- 
ble and without awidable delay. The 
cormnon points of fact are feat fee 
grounds were \ague and the detention was 
for a collateral purpose and mala fide. 

4. The order of detention in each case 
was made on fee 9fe February'. The arrest 
and detention commenced from the life- 
The corrununication was on February 13. 
Se^on 3 (3) of fee Act lays down: 

"3. (1) The Central Government or fee 
State Gor'cmment may 

(a) o o o o o o o 

(3) When any order is made under this 
Section [by an officer mentioned in sub- 
section (2)j he shall forthwith report fee 
fact to fee State Government to which he 
is subordinate together with the grounfe 
on which fee order has been made and 
such ptlier particulars as in his opim'on 
[have a bearing on fee matter, and no 
such order made after tlie commencement 
of fee Preventii'e Detention (Second 
Amendment) Act, 1952, shall remain in 
force for more than twelve days after 
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making tbereof unless in tbe meantime it 
has been approved by State Govern- 
ment].” 

The question is whether the detention be- 
came illegal because 4 days were allowed 
to pass from the order of detention and 
2 days from the date of arrest. The third 
sub-section quoted above uses the word 
‘forthwith’. Explaining this word Max- 
well in Interpretation of Statutes (Ele- 
venth Edn.) at p. 341 observes as follows: 

“When a statute requires that some- 
thing shall be done “forthwith” or “im- 
mediately” or even “instantly”, it should 
probably be understood as lowing a 
reasonable time for doing it.” 

The word ‘forthwith’ in Section 3 (3) and 
the plnrase ‘as soon as may be’ used in the 
fourm sub-section were considered in 
Keshav Nilkanth Joglekar v. Commissioner 
of Police, Greater Bombay, 1956 SCR 653 
at pp. 658-660 = (AIR 1957 SC 28 at p. 
32). In that case the delay was of 8 days. 
Giving proper meaning to the expression 
it was observed: 

“We agree that ‘forthwith’ in Sec. 3 (3) 
cannot mean the same thing as ‘as soon 
as may be’ in Section 7, and that the 
former is more peremptory than the latter. 
The difference between the two expres- 
sions lies, in our opinion, in this that while 
under Section 7 the time that is allowed 
to the authority to send the communica- 
tion to the detenu is what is reasonably 
convenient, rmder Section 3 (3) what is 
allowed is only the period during which 
he could noh without any fault of his 
own, send the report” 

The delay of 8 days was held explained 
thus: 

“What happened on the 16th and the 
following days are now matters of history. 
The great dty of Bombay was convulsed 
in disorders, which are among the worst 
that this country has witnessed. The 
Bombay police had a most difficult task 
to perform in seeming life and property 
and the authorities must have been work- 
ing at high pressm-e in maintaining law 
and order. It is obvious that die Com- 
missioner was not sleeping over the orders 
which he had passed or lounging supinely 
over them. The delay such as it is, is 
due to causes not of nis making, but to 
causes to whidi the activities of the peti- 
tioners ver>' largely contnbuted. We have 
no hesitation in accepting the affidavit, 
and we hold that the delay in sending the 
report could not have been avoided by 
the Commissioner and that when they 
were sent by him, they were sent “forth- 


with” within the meaning of Section 3 (3) 
of the Act.” 

5. In the present case the delay is 
much shorter. The 10th and 11th of 
February were closed holidays. The com- 
munication was on the 13th. Thus there 
was only delay because the report was 
not made on the 12th. Explaining the 
delay the District Magistrate in his affi- 
davit says: 

‘T say that 10th February, 1968 was a 
holiday, being the second Saturday of the 
month and 11th February, 1968 was Sim- 
day. I say that serious reports about the 
activities of the Mizo National Front and 
Sangkrak Party, which are tribal ffoups 
of hostiles who had set up an indepen- 
dent Government and were indulging in 
subversive acts against tiie Local Govern- 
ment and were committing dacoities, mur- 
der, arson etc. particularly aimed at non- 
tnbals, were received at that time which 
kept me extremely busy during those 
days. Besides this, I also say that I was 
in the midst of paddy procurements and 
there was very heavy rush of work in my 
office in those days. I say that 10th and 
11th February, 1968, being holidays and 
order being communicated on the 13th to 
the State Government, was conummicated 
‘forthwith’ as required by law.” 

6. In our judgment even if the mean- 
ing from the ruhng is applied with strict- 
ness the delay was explained sufficiently. 
The District Magistrate was hard put to 
for time and me surrounding circum- 
stances explain the very short delay. A 
much larger delay was held in this Court 
not to militate against Section 3 (3) and 
we think there is less room for inter- 
ference in this case than existed in the 
fonner case. We accordingly reject the 
first of the law points- 

7. The second point has no force. 
There is no provision in the Act that such 
an approval must be communicated to the 
detenu. The argument is tliat this must 
be imph'ed from the object of the Act 
The detaining authority is answerable to 
the State Government. Sub-secfa'on (3) 
gives validity to the order for a period of 
12 days even without approval. The ap- 
proval was done within tiie time and be- 
gan to operate as soon as made. It was 
contended that the approval ouglit to have 
been commimicated to the detenu and 
without this commtmication the detention 
could not be legal. 

8. Reliance was placed upon certain 
cases to show that persons affected by an 
order must be communicated that order 
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if it is to be effective. In Raja Harisb 
Chandra Raj Sin^ v. Deputy Land Ac- 
qpiisition Officer, 1962-1 SCR G76 = (AIR 
1961 SC 1500) (a case under the Land 
Acquisition Act, 1894) it was held that the 
award of the Collector must be com- 
municated, and that this was an essential 
requirement of fair-play and natural jus- 
tice. The Court was considering a ques- 
tion of limitation which ran ‘from the date 
of the Collectors award’ in the proviso to 
Section 18 and was not preparra to con- 
strue those words in a literal or mecha- 
nical way. 'The reasons which prevailed 
for matog a distinction between an order 
passed and an order communicated do not 
obtain here. 

9. In Bachhittar Singh v. State of Pun- 
jab, (1962) Supp 3 SCR 718 = (AIR 1963 
SC 895) an oruer of dismissal of a public 
servant passed by the Minister on the file 
was not communicated and it was held 
ftat it was only provisional till communi- 
cated. This case is not in point The 
next case, Biren Dutta v. Chief Commis- 
sioner of Tripura, 1964-8 SCR 295 = (AIR 
1965 SC 596) deals unth detenfion imder 
the Defence of India Rules 1962 Rr. 30 (1) 
(b) and 30A (8). The reason of R- 80A (8) 
was stated by this Court to be that it is 
in the nature of an independent decision 
and further detention can be justified only 
if the decision is recorded as required by 
die rule, and it must be in \vriting clearly 
and unambiguously to indicate the deci- 
sion. It was further observed that the 
decision must be communicated. This 
case is really no authority in the context 
of the present case. Section 3 (3) of the 
Preventive Detention Act does not spec^ 
that the order of approval is anjiihing 
more than an admiiustrative approval by 
the State Government If this be so the 
necessity of communication of the ap- 
proval does not arise with that strictness 
as does the decision under Rule 80A (8) 
of the Defence of India Rules. The Soli- 
citor-General on that occasion conceded 
this position. The dispute then narrowed to 
the question whether Art 166apph'ed. The 
point was not decided by this Court but 
basing itself on the admission that the 
decision to continue the detention must 
be in ^v^iting, this Court considered whe- 
dier there was substantial compliance with 
this requirement. A brief memorandum 
was produced which merely recorded that 
a decision was reached. This Court held 
that the memorandum could not reason- 
ably be said to include a decision that 
the detention of the detenus was thought 
necessary beyond sir months. Such orders 


were held not to contain a written record 
of the decision with appropriate reasons- 


10. In our opinion file provisions of 
the Preventive Detention Act cannot be 
equated to those of the Defence of India 
Act and the Rules. ^Vhile we are of opi- 
nion fiiat even in detention under the 
Preventive Detention Ac± it would be fair 
to inform the detenu of all the stages 
through which his detention passes and a 
provision to that effect should be includ- 
ed in it, we are not satisfied that m view 
of the state of the existing law we can 
import the strict rule here. The scheme 
of the Preventive Detention Act is merely 
to ajiprove the original detention by fiie 
District Magistrate and the continued 
detention after 12 days is not under any 
fresh order but the same old order witn 
the added appitn^al and what fiie deterra 
can question, if he be so minded, is the 
original detention and not the apjiroval 
thereof. (See in this connection also 
MohammOT Afral Khan v. State of Jammu 
and Kashmir, 1957 SCR 63 = (AIR 1957 
SC 173)). We accordingly consider the 
ruling inapplicable. 


IL It is next contended that the State 
Government was also guilty of undue and 
unreasonable delay in reporting to the 
Central Government- The State Govern- 
ment communicated the decision on Feb- 
ruary 22. State Government received the 
commum'cation from the District Magis- 
trate on February 13, and approved the 
action on February 19. The communica- 
tion to the Central Government on Feb- 
rua^ 22 was not so much delayed that 
it is not covered by the expression ‘as 
early as may be” explained by this Court 
in Keshav Nilkanth Joglekmr v. Com- 
missioner of Police, Greater Bombay’s 
^e, 1956 SCR 653 = (AIR 1957 SC 28). 
hfr. Ramamurthy desired ns to calculate 
tte fame from Feb. 9 but we do not think! 
that is possible. Time can only be cal- 
from the moment the matter 
^ched the State Government The State 
Goveroinent took a week to consider these 
c^es and it is reasonable to think that 
there rm^t be a few more cases which' 
are not before us. Having reached the 
decision on the February 19 the action 
or the State Government in communicat- 
mg me matter to the Central Government 
on February 22 carmot be said to be so 
delayed as to render the detention illegaLj 
Various things hare to be done before 
the report to the Central Gor*emment can 
be made and a gap of S daj's is imder- 
s t n ndnh le. We see no force in th{<; po£nL 
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12. This brings ns to the merits of the 
detention. Here the charge is that the 
gronnds famished to the detenus were 
vague and the detention itself mala fide. 
The grounds are practically the same ex- 
cept for very minor changes to which 
attention will be drawn wmen we deal 
■with individual cases. We may set down 
the groimds of detention from petition 
No. 89 of 1968 as sample. 

“You are being detained in pursuance 
of the Detention order made under sub- 
clauses (ii) and (iii) of Clause (a) of sub- 
section (1) of Section 3 Preventive Deten- 
tion Act, 1950 as you have been acting 
in manner prejudicial to the maintenance 
of public order and supplies essential to 
the community as evidenced by the parti- 
culars given below: — 

L That you have been instigating the 
loyal villagers particularly the tribals liv- 
ing in and around the Forest Reserve 
areas to damage the forest plantation and 
to do Jhuming in Reserve Forest areas in 
violation of forest laws. Towards the end 
you have been attending a number of 
secret meetings in which it was decided 
to urge the public to start campaign 
against the Forest Department and to 
destroy the forest plantation. That you 
have by your activities created resentment 
against Ae forest departments and the 
Forest Laws under Teliamura P. S. there- 
by endangering the maintenance of public 
order. 

2. That you have been instigating the 
loyal cultivators from delivering the paddy 
to the Government which has been re- 
quisitioned under die Tripura. Foodgrains 
Requisition Order for the maintenance of 
supplies of foodgrains to the people in 
lean months. You have been instigating 
and inciting the people to offer organised 
and violent resistance aaainst the paddy 
procurement staff. Tosvards this end, you 
have been attending a number of secret 
meetings in which it was decided to urge 
the public to start campaign against the 
pirocurement of paddy. You have been 
directly inciting the people in a number 
of mass meetings also. That you have by 
your speeches and acti-vities induced the 
people of certain areas to offer wolent 
resirtance to paddy procurement thereby 
Xireventing the Government from main- 
taining supplies essential to tihe com- 
munity during limes of need. 

The above reports are evident from the 
facts that on 12th No\’ember 1967 you 
attended a mass meeting at Kalyanpur, a 
secret meeting on IStfa November 1967 
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at Asha rambari, again mass meetings at 
Teliamura on 28th November, 1967, at 
Moharchhara Bazar on 16th December 
1967, on 6th January 1968 at Teliamura 
and on 21st January 1968 at Stable ground 
Agartala. 

Because of your activities and incite- 
ment, on 2nd February 1968 the prociue- 
ment staff were offered a strong and vio- 
lent resistance by an imruly mob at 
Chahtabari P. S. Teliamura.” 

13. It is subrmtted that the grounds 
do not give any details since no parti- 
culars of time, place and circumstances 
have been mentioned, and relevant and 
irrelevant matters have been included. 
Reference is made to two cases dedded 
recently by this Court in which the 
grounds were found insuffident. They 
are: Rameshwar Lai Patwari v. State of 
Bihar, Criminal Appeal No. 183 of 1967, 
D/- 1-12-1967 = (AIR 1968 SC 1303) and 
Motilal Jain v. State of Bihar, Criminal 
Appeal No. 34 of 1968, D/- 27-3-1968 = 
(AIR 1968 SC 1509). We find no such 
vagueness in the grounds as was found 
established in the two cases. The grounds 
begin by stating generally what the acti- 
vities were. They consisted of instigation 
of tnbal people to practise jhuming and 
preventing the authorities from delivering 
paddy to Government xmder the procure- 
ment schemes. This insh'gation it is said 
was through mass and secrd meetings and 
resulted in violent resistance to Govern- 
ment. Having said this the grounds then 
specify the places where and the dates on 
which the meeting were held and the 
date on which and place at which the re- 
pstance took place. In our judgment more 
detailed information was not necessary to 
give the detenus an opportunity to make 
their representations. The grounds here 
are specific and very unlike those in the 
cases relied upon. We reject the con- 
tention. 

14. As regards mala fides and collate- 
ral purposes alleged to be the real reason, 
the averment is that the detention was 
ordered to prevent the detenus from ac- 
tively campaigning for the Panchayat 
elections that were to take place on the 
19th and 20th Februa^, 19^. This has 
been denied and lookhig to the circum- 
stances of this area which are notorious 
there is no doubt in our minds that the 
affidavit of the District Magistrate is re- 
liable. This ends the submissions whidi 
are common to these five cases We now 
proceed to discuss individual objections. 

15. Writ Petition 89 of 1968. — ^Tiere 
is no special objection in Writ Petition 
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89 of 1968 beyond wbat bas been dfecns- 
sed above and it is accordingly dismissed. 

16. Writ Petition 90 of 1968. — Here 
too there is no special ground urged be- 
fore us and the petition is accordin^y 
dismissed. 

17. Writ Petition 91 of 1968.— The 
first objection is that there is a mistake of 
identity. The petitioner daims to be 
Dasrath s/o Erislma Deb whereas in the 
order of detention and other papers is 
described as Dasrath s/o the Late Krishna 
Chandra Deb Barma. It is also submitted 
ibat Krishna Chandra Deb is alive and, 
therefore, Ibe order of detention concern- 
ed some other person. It is denied by 
tbe District Magistrate that the order was 
not passed against the present detenu 
himself. The addition or Barma is ex- 
plained by the District Magistrate as a 
popular suffix to the name. The District 
Magistrate has further said that in Tripura 
it is usual to have Barma in addition to 
Deb in the surname and that this ground 
of identity has been raised for tbe first 
time in this Court- The address of tbe 
petitioner is accurate and the father’s 
name is also correct Nothing much turns 
on the fact that die father was described 
as dead. The petitioner has not objected 
till he reached this Court and die autho- 
rities would hardly be expressed to hold 
a wrong man and let the real man go free. 
We reject this contenfa’on 

18. The next contention concerns the 
discrepanc)' in the dates of meetings and 
what happened as a result of his actiinties 
and incitemenL The two sets of dates 
may be put side by side; 


Meetings 

Result 

25-11-67 

18-6-67 

16-12-67 

21-6-67 

26-12-67 

24-6-67 

27-12-67 

25-6-67 

80-12-67 

23-12-67 

3-1-63 

21-1-68 


19. It is argued that the results in ail 
but two dates could not follow acti\ities 
which were later. The explanation is 
simple. The results were said to be be- 
cause of the actixities of the petiboner. 
The mention of dates of meetings is mere- 
ly some evidence to show the kkid of acti- 
vity". We are concerned ivith preventi\-e 
detention. Ordinarily what we have to 
satisfy oursebes about is the sabsfach’on 
of the authority and the absence of mala 
fides and whether all the opportunities of 
making representation were gi%*en. There 
were enough instances cited of the con- 
duct on which detention was ordered for 


the petitioner to make an effective repre- 
sentation. The situation in tills area was 
already bad and tbe later activities would 
not make it any better. We do not think 
that the detention suffers from any defect. 
The petition will be dismissed. 

Writ Petition 92 of 1968. 

20. The objection here is of tiie same 
character as in Writ Petition 89/9L An 
additional complaint here is that he is 
supposed to have instigated people to go 
on strike and prevented the motor drivers 
and rickshaw puUeis from plying their 
vehides on the roads and goxmmment 
employees from going to office and 
threatened indh-idual shop-keepers to 
keep their shops dosed, but no details are 
supplied. It is submitted that this brings 
the case within the rulings of this Court. 
We think this case is distinguishable from 
the case of a black madmter who is 
charged with having sold contraband arti- 
des or at higher prices or hoarded goods. 
General allegations there without con- 
crete instances would be difficult to re- 
present against Here tiie matter is dif- 
ferent It is an integrated conduct of 
instigation against law and order which 
is being charged. Several aspects of it 
are mentioned. They range from jhur 
ming in forests and resistance to procure- 
ment to arranging for strikes. Instance 
of mass and secret meetings are furnished 
and the ramifications of conduct in other 
directions are mentioned. In these cir- 
cumstances the petitioner is expected to 
represent against the instances and if he 
comances that he took no part in the agi- 
tation, the other aspects of his acti-cTty 
win be sufficiently answered. A case of 
tiiis type stands on sh'ghtly different foot- 
ing born tire cases of black marketing 
earlier dedded by this Court In our 
judgment no successful ground has been 
made out and the petition must fail It 
will be dismissed. 

Writ Petib'on 94/68. 

2L The petitioner in this case has' 
complained that the order of detention 
and the grounds supplied to him were in 
English and he knows only’ Bengali and 
Tripuri. He refers to Harildsan v. 
State of Maharashtra. 1GC2 (2) Supp SGR' 
918 = {AIR 1962 SC 911). In that case 
the detenu had asked for a Hindi transla- 
tion and had been denied that fadlity. 
We find that this objection was taken’ 
here but no request was made at anvj 
earlier time. The original petition did 
not contain any such objection. It was! 
raised for the first time in the rejoinder.} 
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The petiticmer does not seem to have 
suffered at alL He has filed the 
petition in English and questioned the im- 
plications of me lan^age of the order 
and the grounds. Of course, he had the 
assistance of the other detenus who know 
English. If there had been the slightest 
feeling that he was handicapped, we 
would have seriously considered the 
matter but in his case it appears that this 
point was presented not to start with but 
after everything was over. We cannot en- 
tertain such a belated complaint. The 
petition will be dismissed. 

22. In conclusion all the petitions fail 
and will be dismissed. 

KSB Petitions dismissed. 


AIR 1969 SUPREME COURT S29 
(V 56 C 65) 

(From: Bombay at Nagpur)® 

J. G. SHAH, V. RAMASWAMI AND 
A. N. gro\t:r, JJ. 

Maharashtra State Road Transport 
Corporation (In all Ihe appeals), Appel- 
lant V. Balwant Regular Motor Service, 
Amravaii and others. Respondents. 

/ Civil Appeals Nos. 825 to 851 of 1968, 
D/- 22^1968. 

(A) Motor Vehicles Act (1939), Ss. 46 , 
48, 58 (1) (a) — Substantive permit not 
mentioning period for which it was 
granted, is not invalid — Bombay Motor 
Vehides Rules (1940), R. 80 — SpL Civil 
Appln. Nos. 575 to 596, 634, 540 and 570 
to 572 of 1987, D/- 20-10-1967 (Bom), 
Reversed. 

There is no statutory' requirement 
that the R. T. A. is required to expressly 
mention in its order for what period the 
substantive permit was to be granted It 
is true that S. 58 (1) (a) provides that the 
dination of the permit should be not less 
than three years and not more than 
five years as the R. T. A. may specify in 
the permit. But there is nothing in S. 48 
(3) of the Act which states that the 
R. T. A- is required to specify expressly 
in the order of the grant of the permit as 
to for what period the permit is to be 
effective. Where no period is mention- 
. 1 , ed the period of validity of the permit 

®(Spl. Civil Appln. Nos. 575 to 596, 634, 

540 and 570 to 572 of 1967, D/- 

20-10-1967 — Bom. at Nagpur). 


should be deemed to be for ihe period 
asked for in the application for permit, 
because the order of the R. T. A. should 
be construed as an order of mant of a 
stage carriage permit “in accordance with 
the application” under S. 48 (1). Refer- 
ence may be made in this connection to 
Rule 80 of the Bombay Motor Vehicles 
Rules which provides for the forms of 
application for permits and to Form 
P. St S. A. prescribed under that Rule 
which requires the application to men- 
tion for what period me stage carriage 
permit is to be granted. Consequentiy 
the order of the R. T. A. cannot be held 
to be illegal merely because the period 
of validity of the permit has not been ex- 
pressly mentioned therein Spl. C. A. 
Nos. 575 to 596, 634, 540, 570 to 572 of 
1967, D/- 20-10-1967 (Bo^, Reversed. 

(Paras 7, 8) 

(B) Motor Vehicles Act (1939), S. 48 — 
Substantive permit not mentioning date 
of commencement is not illegal. Spl. 
C. A. Nos. 575 to 596, 634, 540, 570 to 
572 of 1967, D/- 20-10-1967 (Bom), Re- 
versed. 

There is notiiing in the Act or in the 
Bombay Rules to suggest that the R. T. A. 
is imder an obh'gation to mention in the 
order granting permit the actual date from 
which the permit was to be effective- 
S. 48 (S) (i) is merely permissive and it 
does not apply to the order of grant of 
permit which is dealt within S. 48 (1) of 
the Act In the absence of any express 
statutory provision it must be taken that 
the date of the commencement of the 
period of the permit would be the date 
from which (he permit is actually issued. 
(1960) 62 Bom LR 958, Approved; 
SpL G. A. Nos. 575 to 596, 634, 540, 570 
to 572 of 1967, D/- 20-10-1967 (Bom), Re- 
versed. (Para 8) 

(C) Motor Vehicles Act (1939), S. 48 — 
Order granting permit not giving date of 
commencement — Later order giving such 
date, is not an order of review — Choi 
P. C. (1908), O. 47, R. 1. 

It is not correct to say that the later 
order of the R. T. A. is an order of re- 
view of the previous order, because tlie 
later order of the R. T. A. fixed the date 
of commencement of the service which 
was not given in the previous order- The 
later order is only supplemental and filled 
up an omission in the previous order 
which was left intact AIR 1966 SC 641 
and AIR 1965 SC 1457, Dist 

(Para 9) 

(D) Motor Vehicles Act (1939), S. 48 — 
Writ Petitions by private operators against 


BM/BM/E177/68 
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order of K. T. A. granting permit to State 
Road Transport Corporation — Enforce- 
ment of order of R T. A. stayed pending 
Writ Petition and R T. A- directed to 
maintain status quo pending writ peti- 
tions — Subsetpient compromise between 
private operators and Road Transport Cor- 
poration — Orders formerly passed by 

R. T. A. but bent pending till writ peti- 
tions were withcuawn — Order held con- 
ditional and not in violation of High Court 
order — Order of R. T. O. held not in- 
valid — Contempt of Courts Act (1952), 

S. 1 — Cml P. C. (1908), O. 39, R. 9. 

Spl. C. A. Nos. 573 to 396, 634, 540, orO 
to 572 of 1967, D/- 20-10-1967 (Bom), Re- 
versed. (Para 10) 

(E) Constitution of India, Art 226 — 

Writ petition against R. T. A.’s order — 
R. T. A. directed to maintain status quo 
during pendency^ of writ — Compromise 
behveen parties — Orders of R. T. A. in 
terms of compromise — Acquiescence in 
the Order of R. T. A. — Writ will not be 
granted against orders of R. T. A. — Writ 
of certiorari will not be granted in a case 
where there is such ne^igence or omis- 
sion on the part of the applicant to assert 
his right as, taken in conjunction with the 
lapse of time and other circumstancesi 
causes prejudice to the adverse party. 
Principle is to a great extent, similar to 
though not identical with, the exercise 
of discretion in the Court of Chancery — 
(1874) 5 P. C. 221, Apphed — E^^dence 
Act (1872), S. 115. (Para 11) 

(F) Motor Vehicles Act (1939), S. 57 — 
Bombay Motor Vehicles Rules (1940), 
Rr. 67 and 68 — Orders of R T. A. in 
form of resolution at meeting at which 
parties were present — Resolution com- 
mum'cated to parries — Reasons for order 
given in the communication — The proce- 
dure did not contravene any provision of 
law or rule — There is no provision either 
in die Art or the Rules which requires 
the R. T. A. to give a written dedsion 
with regard to the grant of a stage car- 
riage permit — Nor is there anv-thing in 
the Art or the Rules which by necessary 
implication throws a dut>’ upon the 
R. T. A. to give a written judgment in 
each case and to give reasons thereof 
along \rith the written dedsion. It is true 
that S. o/ (7) requires the R. T. A. to give 
in writing the reason if it refuses an ap- 
plicarion for a permit of any kind. But 
in the case of gr.mt of pcrmil^- statute does 
not impose any such duty. In the absence 
of any ^atutoiy prosision there is nothing 
wrong in principle if an administrative 
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tribunal gives a decision orally and sub- 
sequently reduces to writing the reason 
thereof and communicates it to the par- 
ties. — (English practice of interfering 
by issuing certiorari in respect of order! 
indicated — Para 14) — SpL C. A. Nos, 
575 to 596. 634, 540, o/O to 572 of 1967, 
D/- 20-10-1967 (Bom), Reversed; AIR 
1967 SC 1606 and C. A. No. 637 of 1967, 
D/- 17-8-1967 (SC), Dist 

(Paras 12, 13, IS) 
Cases Referred: Chronological Para! 


(1967) AIR 1967 SC 1450 (V 54) = 

(1968) 1 Sej 364, Moon Mills Ltd. 

V. M. R hlehar. President Indus- 
trial Court Bombay 13 

(1967) AIR 1967 SC 1608 (V 54) = 

(1967) 3 SCR 302, Bhagat Raja 
V. Union of India 18 

(1967) Cidl App. No. 6 d/ of 1967, 

D/- 17-8-1967 = 1967 Jab LJ 
817, Prag Das Umar Vaisbra v. 

Union of India IS 

(1966) AIR 1966 SC 641 (\^ 53) = 

(1966) 1 SCR 817, Haibhajan 
Singh V. Earam Singh 9 

(1965) AIR 1965 SC 1457 (V 52) = 

(1963) 2 SCR 328, Chunibhai v. 
Naravanrao 9 

(1960) 62 Bom LR 958 = ILR (1961) 
Bom 147, Shree Laxmi Bus Trans- 
port Co. V. The R T. A- Bajkot 8 

(1948) 1948-1 KB ^1 = (1948) 1 
AH ER 346, Rex v. Nmvington 
licensing Justice 14 

(1874) 5 PC 221 = 22 WR 492, 

Lindsay Petroleum Co. v. Prosper 
Armstrong Hurd Aiban Fareudl 
and John Kemp U 

(1853) 4 ^VR 55 = 19 J. P. Jo 738, 

R. v. Trafford 14 

(1845) 8 QB 75 = 115 ER 802, R 
v. Coles 14 

(1843) 4 QB 893 = U4 ER 1133, 

R. V. Lichfield 14 

(1700) 1 Salk 146 = 91 ER 4, R V. 
Levermore 14 


Mr. C. K. Daphtaiy, Attorney General 
for India (Mr. Santosh Chatterjee, Advo- 
cate and hlr. D- P. Sin^, Advocate of 
M/s. Ramamurthi and Cb. with him), for 
the Appellant (In all the Appeals); M/s. 
M. N. Phadke, C. G. bfadkholkar and A..G. 
Ratnaparkhi, Advocates, for Respondent 
No. 1 Hn C. As. Nos. 832, 840. 842, 844, 
and 847 to Sol of 1968); M/s. M. N. Phad- 
ke, M. W. Puranik and Naunit Lai, Ad^t)- 
cates, for Respondent No. 1 (In C. As. 
Nos. 825 to 331 and 333 to 833 of 19^); 
Mr. R V. S. Mani, Advocate, for Respon- 
dent No. 1 (In a A. No. 845 of 1965). 



5.969 M. S. R. T. Corpn. v. B. R. M. Service (Ramaswami J.) [Prs. 1-5] S. C. 831 


The following Judgment of the Court 
Svas delivered by 

RAMASWAMI, J. : These appeals are 
brought by certificate from the judgment 
of the Bombay High Court dated Octo- 
ber 20, 1967 in Special Civil Applications 
Nos 540. 570 to 572, 575 to 596 and 634 
of 1967 filed under Arts. 226 and 227 of 
the Constitution of India. 


** 2. The appellant is the State Road 

Transport Corporation of the State of 
Maharashtra constituted under the Road 
Transport Corporation Act (64 of 1950), 
Respondent No. 1 who is a private stage 
carriage operator, along with other such 
private operators, had appUed for renewal 
of stage carriage permits which they were 
holding and which permits were to ex- 
pire on March 81, 1961. The Provincial 
Transport Services (the predecessor of the 
appellant) had been also operating the 
stage carriage service in the adjoining 
and nearby areas and had made applica- 
tions sometime in January, 1961 for grant 
of substantive permits for the same routes- 
The Provincial Transport Services had 

S ublished a scheme tmaer S. 68-D of the 
lotor Vehicles Act, 1939 (hereinafter 
called the ‘Act’) under which it proposed 
to take over several routes in the region 
including the routes in respect of which 
renewal apph'cations were made by the 
appellant and the private operators. The 
scheme was approved by the Chief Minis- 
ter of the then Bombay State. The api- 
proval was, however, challenged by pri- 
vate operators in Special Civdl Apph'ca- 
tion No. 86 of 1962 in the High Court. 
By its order dated 29th/S0th August, 1963 
passed in that case, the High Court quash- 
ed the scheme with the diredion that the 
matter should be reconsidered by the ap- 
proving authority. The scheme was 
thereafter not pursued. 


8. By a notification dated June 10, 1981 
tinder S. 47-A of the Road Tranmort Cor- 
poration Act of 1950 the Central Govern- 
ment provided for the amalgamation of 
the Bombay Road Transport Corporation 
with the Commercial Undertaking of the 
State Government, namely, the Provin- 
cial Transport Services. It was also pro- 
vided in the notification that any applica- 
tion for permit made by tee Provincial 
Transport Services would be deemed to 
be an application made by the Bombay 
Road Transport Corporation. In other 
words, tee Provincial Transport Services 
was substituted by tee State Road Trans- 
port Corporation which is now known as 


Maharashtra State Road Transport Cor- 
poration (hereinafter referred to as tee 
appellant’). 

4. The applications for renewal of per- 
mits and apphcations for substantive per- 
mits were considered by the Regonal 
Transport Authority, Nagpur (heremafter 
called the H. T. A. ; on October 9 and 10, 
1964 and tee R. T. A. passed a common 
order by which all the applications for 
renewal made by private operators were 
rejected and the peimits were granted to 
tee appellant. This order of the R. T. A. 
was challenged by the private operators 
in Special Civil Application No. 603 of 
1964. One of the ^imds on which the 
order was challenged was teat the R. T. A- 
was not vahdly constituted. By its order 
dated January 14, 1965, the High Court 
quashed the order passed by tee R. T. A., 
noldmg teat it was not properly constitut- 
ed on October 13, 1964 when it passed 
the common order. Thereafter tee applica- 
tions for renewal of permits and for fresh 
grant of permits were again considered 
By tee R. T. A. at its meeting held on 
May 10, 1965. By its order on tee same 
date, tee R. T. A. dismissed all the ap- 
plications for renewal made by the pri- 
vate operators and directed that substan- 
tive permits for these routes should be 
granted to the appellant. The order of 
tee R. T. A- dated May 10, 1965 was chal- 
lenged by tee private operators in diffe- 
rent Civil Applications. One of tee ap- 
plications was Special Civil Apph'cation 
No 488 of 1965. In this application, one 
of tee prayer was to the effect that pend- 
ing tee decision of the application tee 
R. T. A. should be thrected to maintain 
status quo. Clause 3 of tee prayer was 
to tee following effect: 

“That pending the decision of this ap- 
ph'cation the R. T. A. Nagpur be directed 
to maintain status quo viz., to grant tem- 
porary permit to the petitioner as it has 
been done upto now on the routes Chi- 
khli — Buldana and Chikhli — Deulgaon- 
raja on which the petitioner is operating 
his vehicles.’' 


On June 4, 1965 Paranjpe, J. ordered as 
follows: 

"Rule. Expedite hearing at Nagpur on 
21st June, 1965 In tee meantime R. T. A. 
Nagpur to maintain status quo in terms 
of Clause 3.” 

The interim order was subsequently con- 
firmed by the High Court and all tee peti- 
tions were directed to be heard together. 

5. During the pendency of the Special 
Civil Applications m tee High Court an 
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application was made by the R. T. A- 
jointly on behalf of the appellant and the 
private operators. A copy of that a^H- 
cation is included as document No. 17 in 
Special Civil Application No. o/o of 1967. 
Ihe joint apphcation stated that the ap- 
pellant and the private operators, with 
a view to end all litigation, had agreed to 
settle the matter on certain terms. One 
of the terms was that the Special Civil 
applications filed were to be withd^a^v^. 
Ihe application for compromise was con- 
sidered by the R. T. A. at its meeting held 
on September 10 and 11, 1966. The pri- 
vate operators including respondent No. 1 
assured the R. T. A. that they would \wth- 
draw the petitions pending in the High 
Court. Upon such assurance the R. T. A. 
considered the matter at the meeting and 
after hearing the parties dedded that the 
appellant who was granted substantM 
permits by its order dated May 10, 1965, 
would commence c^eration on the routes 
described in Sch. a from November 1, 
1965. In regard to the routes mentioned 
in Sch. “B’ for which also the appellant 
had been granted substantive permits by 
the order of the R. T. A. dated May 10, 
1965, the appellant was to be permitted 
to commence operation from July 1, 1965 
and the private operators including res- 
pondent No. 1 were to be allowed to 
operate on these routes on tempor^ per- 
mits uptiU June 30, 1967. This interval 
of time was given to the private operators 
apparently to help them to wind up their 
business without having to incur any loss 
and to assure certainty of better transport 
to the public. With regard to the third 
category of routes covered by Sch. ‘CT of 
the order of the R. T. A., the private 
operators were operating on substantive 
permits which they agreed to surrender 
in favour of the appellant The appelimt, 
however, had not made any application 
till then for these routes. The R. T. A. 
decided that it had to consider these 
routes on merits by inviting applications 
as prowded imder the Act since the pri- 
vate operators holding substantive per- 
mits in respect of these routes were volun- 
tarily surrendering them. Subsequently, 
the Secretary, R. T. A- on applicah'ons 
made by the parties, granted temporary’ 
permits to the appellant in respect of 20 
of tiiese routes and to tire pri\ate opera- 
tors in respect of 22 oUier routes. The 
decisions were actually reached by the 
R. T. A in presence of all the parties and 
subject to the condition tlrat the private 
operators would withdraw their petitions 
pending in the Court It appears 
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tiiat on October 8, 1967 the private opera- 
tors including respondent No. 1 with- 
drew the petitions from the High Court 
and informed tiie R. T. A of such with- 
drawal The R. T. A thereupon on Octo- 
ber 15, 1965, announced its .decisions 
which it had taken on September 10/11, 
1965. Thereafter the R. T. A invited ap- 
plications in respect of Sch. 'O’ routes but 
the private operators • including respon- 
dent No. 1 made applications not only in 
req)ect of Sch. ‘O’ routes including those 
which were being operated by the appel- 
lant, but in respect of Sch. routes as 
well. These applications were made dur- 
ing the month of February, 1967. Ihe 
appellant had also made apph'cations in 
respect of Sch. ‘C routes in January, 1967 
in reqjonse to a notification of the R. T. A 
On April 5, 1967, the Secretary, R, T. A 
issued permits to the appellant for a period 
of five years, commencing Rom July 1, 
1967 in respect of Sch. “B' routes, acting 
upon the order of R. T. A dated hlay 10, 
1965 granting permits to the appellant 
and the subsequent order of the E. T. A 
dated September 10/11, 1965 allowing 
the appellant to commence operations 
from July 1, 1967. ' 

6. The apph'cations of the parties for 
substantive permits in respect of Sch. ‘C’ 
routes and the apph'cations made by the 
private operators in respect of Sch. *3’ 
routes, were considered by the R. T. A 
in its meeting held on June 28/29, 1967. 
After considering each case on merits, 
the R. T. A. granted substantive permits 
in respect of Sch. ‘CT routes to ttre appel- 
lant and rejected the applications of the 
private operators for the same. With re- 
gard to the apph'cab'ons of the private 
operators in respect of Sch. T’ routes and 
in respect of some routes of Sch. *C’ for 
which they had apph'ed after expiry of the 
date prescribed for making of such ap- 
ph'cations, the R T. A expressed the view 
that such applications could not be main- 
tained in respect of Sch. T’ routes since 
substantive pemu'ts for those routes had 
already been granted by the R. T. A. in 
favour of the appellant on May 10, 1965. 
As regards Sch. ‘C' routes, the applications 
of the private operators were held to be 
not maintainable as they were filed late. 
Thereafter the private operators includ- 
ing respondent No. 1 %x)luntarily convert- 
ed tl:eir apph'cab'ons into apph'cab'ons for 
addib'onal timings or trips on those routes. 
The R, T. A thereupon decided to post- 
pone consideration of these applications 
for additional timings in order to enquire 
and satisfy itself about flio existence of 
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the additional need. This order of the 
R. T. A. dated June 28/29, 1967 was chal- 
lenged by the private operators includ- 
ing respondent No. 1 in Special Civil Ap- 
plications which are the subject-matter 
of these appeals. By its judgment dated 
October 20, 1967, the BomiDay High Coxut 
allowed the Special Civil Apph'cations 
and granted a writ in the nature of certio- 
rari quashing the order of the R. T. A. 
dateci September 10/11, 1963 and June 
28/29, 1967 and the permits issued by 
the Secretary, R. T. A. to appellant 
on April 5, 1967. With regard to the 

order of the R. T. A. dated May 10, 1965 
granting substantive permits to the ap- 
pellant in respect of Sch. ‘A’ and Sch, 1s’ 
routes, the High Court held that the 
said order had become “rmworkable” in 
respect of Sch. “B’ routes and hence to 
that extent quashed that order. 

7. The first question arising in this 
case is whether the Hi^ Court was right 
in taking the view that the order of the 
R. T. A. dated May 10, 1965 granting 
substantive permits to the appellant was 
invalid merely because: (1) the period of 
validity of the permit was not expressly 
mentioned, and (2) the order does not 
mention the commencement of the period 
of the permit As regards the first 
groimd, there is no statutory requirement 
that the R. T. A. is required to expressly 
mention in its order for what period the 
permit was to be granted. In this con- 
nection reference may be made to Ss. 46, 
48 and 58 (1) (a) of the Act which state: 

“46. An application for a permit in res- 
pect of a service of stage carriages or to 
use a particular motor vehicle as a stage 
carriage (in this Chapter referred to as a 
stage carriage permit) shall, as far as may 
be, contain the following particulars, 
namely: — 

(a) the route or routes or the area or 
areas to which the application relates; 

(b) die number of vehicles it is pro- 
posed to operate in relation to each route 
or area and the type and seating capacity 
of each such vehicle; 

(c) the minimum and maximum num- 
ber of daily services proposed to be pro- 
vided in relation to earn route or area 
and the time-table of the normal ser- 
\-ices; 

(d) the number of vehicles intended to 
be kept in reserve to maintain the service 
and to provide for special occasions; 

(e) the arrangement intended to be 
made for the housing and repair of the 
vehicles, for the comfort and convenience 


of passengers and for the storage and 
safe custody of luggage; 

(f) such other matters as may be pres- 
cribed.” 

“48. (1) Subject to the provisions of 
S. 47, a Regional Transport Authority 
may, on an application made to it under 
section 46, grant a stage carriage permit 
in accordance with me application or 
with such modifications as it deems fit or 
refuse to grant such a permit: 

Provided that no such permit shall be 
granted in respect of any route or area 
not specified in the application. 

(2) Every stage carriage permit shall 
be expressed to be valid only for a spe- 
cified route or routes or for a specified 
area. 

(S) The Regional Transport Authority, 
if it decides to grant a stage carriage 
permit, may grant the permit for a ser- 
vice of stage carriages of a specified des- 
cription or for one or more particular 
stage carriages, and may, subject to any 
rules that may be made under this Act, 
attach to the permit any one or more of 
the following conditions, namely: — 

(i) that the service or any specified part 
tiiereof shall be commenced with effect 
from a specified date; 

o o « e o” 

"58. (1) (a) A stage carriage permit or 
a contract carriage permit other than a 
temporary permit issued under Section 62 
shall be effective without renewal for 
such period, not less than three years and 
not more than five years, as the Regional 
Transport Authority may specffy in the 
permit.” 

8- It is true that S. 58 (1) (a) provides 
that the duration of the permit should 
be not less than three years and not more 
than five years as the R. T. A. may spe- 
cify in the permit But there is nothfeg 
in S. 48 (1) of the Act which states that 
the R. T. A. is required to specify express- 
ly in the order of the grant of the per- 
mit as to for what period the permit is 
to be effective. It is manifest however, 
in the present case that the period of 
vah’dity of the permit should be deemed 
to be five years because the order of the 

R. T. A. should be construed as an order 
of grant of a stage carriage permit “in 
accordance with the application under 

S. 48 (1) of the Act. In other words, tire 
order of the R. T. A. dated May 10, 1963 
should be construed in the context of the 
language of S. 48 (1) of the Act which 
empowers the R. T. A- to grant a stage 
carriage permit “in accordance with tiSe 
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application” or “vvitii sucli modifications 
as it deems fit or to refuse to grant such 
a permit” In the present case, the 
R. T. A. did not mahe any modification 
and it must therefore be deemed that 
the grant of the permit was made in ac- 
cordance with the application of tiie ap- 
pellant which expressly declares the 
period of validity of the permit applied 
for to be of five years (See the applica- 
tion of the appellant printed at page 205 
of VoL n of the Paper Book). Refer- 
ence may be made in this connection to 
Rule 80 of the Bombay Motor Vehicles 
Rules which provides lor the forms of 
application for permits and to Form P. 
St S. A. prescribed under that Rule 
which requires the application to men- 
tion for what period me stage carriage 
permit is to be granted. We are accord- 
ingly of the opiruon that tire order of the 
R. T. A. dated May 10, 1965 carmot be 
held to be illegal merely because the 
period of validity of the permit has not 
been expressly mentioned therein. It was, 
however, argued by Mr. Phadke on be- 
half of respondent No. 1 that the period 
of commencement of the permit should 
have been mentioned by the R. T- A. 
in its order of May 10, 1965 and the 
omission of the R. T. A, to do so invali- 
dated the order. It was pointed out by 
Mr. Phadke that the order of the grant of 
permit was made on May 10, 1965 by 
the R. T. A. but the permits were actual- 
ly issued to the appellant on April 5, 
1967 to be effective for five years from 
tiiat date. There is, however, nothing in 
the Act or in the Rules to suggest that 
the R. T. A. is imder an obligation to 
mention in the order of grant of permit 
the actual date from which the permit 
was to be effective. Mr. Phadke, refer- 
red to S. 48 (3) (i) of the Act which states 
that the R. T. A., if it deddra to grant a 
permit, may grant the permit for a ser- 
vice of stage carriage or a specified des- 
cription and may subject to any rules 
tiiat may be made under the Act, attach 
to tiie permit a condition tiiat the service 
or any specified part thereof shall be 
joommenced witii effect from a spedfied 
date. It is manifest that this statutory 
provision is merely ^rmissive and it does 
not apply to the order of grant of a per- 
mit \wch is dealt with in S. 48 (1) of the 
Act In the absence of any express statu- 
tory pro\Tsion it must be taken that the 
dale of the commencement of the period 
of the permit would be the date from 
which the permit is actually issued vhich 
IS April 5, 1967 in the present case. The 
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view that we have expressed is borne oiA 
by the decision of the Bombay 
Gourt in Shree Laxmi Bus Transport Co. 
V. R. T. A., Rajkot, (1960) 62 Bom 
LR 958 in which it was said that when 
an application for renewal of a stage 
carriage permit is granted under S. 58 
of the Act, subsequent to the date _ on 
which the period of the pennit expires, 
the period spedfied in the renewal can- 
not be made to commence retrospectively 
frrom the date of the expiry of the pennft 
sought to be renewed but will commence 
frum the date on which it is actually re- 
newed. Hence it is not possible to ac- 
cept the argument of Mr. Phadke that 
the order or the R.TA. dated May 10, 
1965 is illegal merely because the date 
of commencement of the operation of the 
permit is not specified foercin. In our 
opmion, the Hi^ Court was in error in 
holding that the order of the R. T. A. 
dated May 10, 1965 was legally invah'd 
either because the period of v^dity of 
the permit or the date of commencement 
was not mentioned therein. 

9. The next contention put forward 
by Mr. Phadke is that the order of the 
R.T.A. dated September 10/11, 1965 fix- 
ing the date of uie commencement of the 
service was an order which was tanta- 
mount to a review of the previous order 
of the R. T. A. dated May, 10, 1965 and as 
no express power of review is conferred 
on the R. T. A- by any provision of the 
Act, the order of September 10/11, 1985 
was illegal and ultra vires. In this con- 
nection Air. Phadke referred to the deci- 
sions of this Court in Harbhajan Singh 
v. Karam Singh, AIR 1966 SC 641 and 
Chunibhai v. Narayanrao, AIR 1985 SC 
1457, and contended tbat a tribimal of 
limited jurisdiction has no inherent power 
to review its own orders except in the 
matter of clerical error. We consider 
that there is no substance in the argu- 
ment put forward on behalf of respon- 
dent No. L It is not correct to say that 
the order of the R. T. A. dated Septem- 
ber 10/11, 1985 is an order of review of 
the previous order dated May 10, 1065, 
because the later order of the R. T. A. 
fixing the date of commencement of the 
service is only supplemental and filJed 
up an omission in the previous order or 
May 10, 1985 which was left intact 

10. We pass on to consider the next 
question arising in this case, namely, 
whether the order of the R. T. A. dated 
September 10/11, 1965 was invalid be- 
cause it was passed during the sub- 
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sistence of the stay order of the High 
Court dated June 4, 1965 in Special Ci\^ 
Application No. 488 of 1965. The High 
Court has taken the view that the order 
of the R. T. A. dated S^tember 10/11, 
1965 was invalid because it was made on 
a compromise reached by the parties 
during the operation of the stay order 
of the H’^h Court in Civil Application 
No. 488 of 1965. In our opinion, the 
Hi^ Court was not right in taking the 
view that Ae R. T. A. had violated the 
stay order. The parties had themselves 
approached the R. T. A. on the basis of 
the compromise which was meant to put 
an end to a long protracted litigation 
and which allowed time to the piivale 
operators to wind up their business. 
On a perusal of the order of 
the R- T. A. dated September 10/11, 
1965 it is manifest that the R. T. A. 
was careful to say that the compromise 
will come into effect only after the with- 
drawal of the writ petitions by the pri- 
vate operators. To put it differently, the 
order made by the R. T. A. on Septem- 
ber 10/11, 1965 was a conditional order, 
namely, an order which was intended to 
come into effect only after the writ peti- 
tions in the Hi^ Court were withdrawn 
ay the private operators. It is not dis- 
puted that the order of the R. T. A., 
thou^ dated September 10/11, 1965 was 
formally aimoimced on October 16, 1985 
after tne private operators had with- 
drawn the writ petitions on October 8, 
1965. In these circumstances we hold 
that there is no violation of the stay 
order of the Hi^ Court and the order 
of the R. T. Au dated September 10/11, 
1965 which was formally announced on 
October 16, 1965 is not in any way in- 
valid. 

11. In any event, we are satisfied that 
it is not open to the private operators in- 
cluding respondent No. 1 to apply for a 
writ in the natmre of certiorari for gash- 
ing the order of the R. T. Al. dated Sep- 
tember 10/11, 1965 in view of their con- 
duct It is not disputed that the private 
operators including respondent No- 1 
were present in the meeting of the R. T. A- 
held on September 10/11, 1983 either 
personally or through duly appointed 
Cormsel. Respondent No. 1 and uie other 
rivate operators assured the R. T. A. at the 
earing that they would withdraw the 
writ petib'ons pending in the High Court 
On such assurances and subject to the 
actual wthdrawal of the writ petitions 
in terms of the assurance, the R. T. A. 
considered flie matter in the said meet- 


ing and after hearing the parties, made 
an order giving effect to the compromise. 
It is obvious that the private operators 
including respondent No. 1 were parties 
to the order dated September 10/11, 
1965, had accerted that order, acted upon 
it and denved benefits and advantages 
from it for nearly one year and 9 months. 
But for the said order which suspended 
the operation of the permit of the ap- 
pellant till July 1, 1967 the private ope- 
rators including respondent No, 1 could 
not have got temporary permits to ope- 
rate on the same routes as no stage 
carriage permits could be issued imder 
Section 62 of the Act during the subsis- 
tence of substantive permits. In these 
circumstances we consider that there was 
such acquiescence in the R, T. A.’s order 
dated September 10/11, 1965 on the pari 
of respondent No. 1 and other private 
operators as to disentitle them to a grant 
of a writ under Article 226 of the Con- 
stitution. It is well established that the 
writ of certiorari will not be granted in 
a case where there is such ne^igence or 
omission on the part of the applicant to 
assert his right as taken in conjunction 
with the lapse of time and other circum- 
stances, causes prejudice to tiie adverse 
party. ^ The principle is to a great ex- 
tent, similar to though not identical with, 
the exercise of discretion in the Court of 
Chancery. The principle has been dear- 
ly stated by Sir Barnes Peacock in Lind- 
say Petroleum Co. v. Prosper Armstrong 
Hurd, Abram Farewall, and John Kemp, 
(1874) 5 PC 221 at p. ^9 as follows: 

“Now the doctrine of laches in Courts 
of Equity is not an arbitrary or a techni- 
cal doctrine. Where it womd be practi- 
cally rmjust to mve a remedy, either be- 
cause the party has, by his conduct, done 
that which might fairly be regarded as 
equivalent to a waiver of it, or where by 
his conduct and neglect he has, thougn 
perhaps not waiving that remedy, yet put 
the other party in a situation in which it 
woiJd not be reasonable to place him if 
the remedy were afterwards to be assert- 
ed in either of these cases, lapse of time 
and delay are most material But in 
every case, if an argument against relief, 
whidi otherwise would be just, is found- 
ed upon mere delay, that delay of course 
not amounting to a bar by any statute 
of limitations, the vah'dity of that defence 
must be tried upon prindples substan- 
tially equitable. Two circumstances, al- 
ways important in such cases, are, the 
length or the delay and the nature of 
the acts done during the interval, which 
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mi^t a£fec± either party and cause ^ a 
balmce of justice or injustice in taking 
die one course or the other, so far as 
relates to the remedy.” 

TTiis passage was cited with approval by 
this Court in a recent case — ^The Moon 
Mills Ltd. V. M. R. Mehar, President 
Industrial Court, Bombay, AIR 1967 SC 
1^0. Li our opinion, the principle of 
this decision applies to the present case 
and since respondent No. 1 and the other 
private operators had not even pleaded 
any circumstances justif5dng the delay or 
their conduct, die Hi^ Court was in 
error in granting a writ of certiorari in 
their favour. 

12. We next proceed to consider die 
question regarding the validity of the 
order of the R. T. A. dated June 29, 1967. 
The High Court has taken the view diat 
this ordm' is invalid for two reasons: (1) 
the order of the R. T. A. is oral and not 
in writing, and (2) no reasons were im- 
mediately given by the R. T. A. for the 
order. Li the present case, what actually 
happened was that the orders of the 
R. T. A. were made at its meeting held 
on June 28/29, 1967. Respondent No. 1 
was admittedly present at this meeting 
and knew of die orders of the R. T. A. 
It is also not disputed that the orders 
made on Jime 28/29, 1967 were in the 
form of resolutions and the minutes of 
the meeting were formally recorded on 
July 20, 1967 and communicated to res- 
pondent No. 1 and die other private 
operators on the same date. The letter 
of July 20, 1967 commimicating the reso- 
lution dated June 28/29, 1967 is Anne- 
xure “N* to the Writ Petition No. 634 of 
1967. In this letter detailed reasons are 
given by the R. T. A. in support of its 
Older granting stage carriage permits to 
the appellant for me routes in question. 
In our opinion, the procedure adopted 
by the R. T. A. does not contravene any 
provision of the Act or Rules made 
thereunder and no legal principle has 
been violated. Reference may be made 
in this connection to Section 57 of the 
Act and Rules 67 and 68 of the Rules 
which are to the foUoiving effect: 

“S. 57. (1) An application for a con- 
tract carriage permit or a private carriers 
permit may be made at any time 

(2) An application for a stage carriage 
ermit or a public carriers permit shSl 
e made not less than six weeks before 
die date on which it is desired that the 
permit shall take effect, or, if the Re- 
gional Transport Authority appoints dates 
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for the receipt of such applications, on 
such dates. 

(3) On receipt of an application for a 
stage carriage permit or a public carriers 
permit, the Regional Transport Authority 
shall make the application available for 
inspection at the office of the Authority 
and shall publish the application or the 
substance thereof in the prescribed man- 
ner together wth a notice of the date 
before which representations in connec- 
tion therewith may be submitted and the 
date, not being less than thirty days 
from such publication, on which, and the 
time and place at which, the application 
and any representations received will be 
considered: 

Provided that, if the grant of any per- 
mit in accordance with the apph'cation or 
with modifications would have the effect 
of increasing the numbers of vehicles 
operating in the remon, or in any area 
or on any route wi thin the region, under 
the class of permits to which the appli- 
cation relates, beyond the limit fixed in 
that behalf under sub-section (3) of Sec- 
tion 47 or sub-section (2) of Section 55, 
as the case may be, the Remonal Trans- 
port Authority may summarily refuse the 
application mthout follo\ving the proce- 
dure laid down in sub-section. 

(4) No representation in connection 
with an ap^cation referred to in sub- 
section (3) shall be considered by the 
Regional Transport Authority unless it is 
made in writing before the appointed 
date and unless a copy thereof is furnish- 
ed simultaneously to me applicant by the 
person making such representation. 

(5) When any representation such as is 
referred to in sub-section (3) is made, the 
Regional Transport Auftority shall dis- 
pose of the apph'cation at a public hear- 
ing at which the apphcant and the per- 
son making the representation shall have 
an opportunity of being heard either in 
person or by a duly authorised represen- 
tative. 

When any representation has been 
made by the persons or authorities refer- 
red to in Section 50 to the effect tliat 
the_ number of contract carriages for 
which permits have already been granted 
in any region or any area vinthin a region 
is sufficient for or in excess of the needs 
of the region or of such area, whether 
such representation is made in connec- 
tion with a particular apph'cation for the 
grant of a contract carriage permit or 
otherwise, the Regional Transport Autho- 
rity may take any such steps as it con- 
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Court shall grant to the appellant a cer- 
tificate, authorising him to receive back 
from the Collector the full amoimt of fee 
paid on the memorandum of appeal; 

Admittedly and clearly section 351 
mentioned in section 13 of the Act is sec- 
tion 351 of the Code of Civil Procedure 
1859 which was in force in 1870 when 
the Act was passed and enforced. That 
provision was in the followmg terms'— 

"If the lower Court shall have dispos- 
ed of the case upon any preliminary point 
so as to exclude any evidence of fact 
which shall appear to the Appellate 
Court essential to the rights of the 
parties, and the decree of the Lower 
Court upon such prelimina^ point shall 
be reversed by the decree in appeal, _ the 
Appellate Court may, if it thinks right, 
remand the case, together with a copy of 
the decree in appeal to the Lower Court, 
with directions to restore the suit to its 
original number in the Register and pro- 
ceed to investigate the merits of the 
case, and pass a decree therein.” 

Section 352 of the Code of 1859 pro- 
vided: — 

"It shall not be competent to the Ap- 
pellate Court to remand a case for a 
second decision by the Lower Court, ex- 
cept as provided in the last preceding 
section.” 

6. The Code of 1859 was repealed and 
was replaced by the one of 1877 (Act X 
of 1877). In the Code of 1877 the counter 
part of section 351 of the 1859 Code was 
section 562 This provision ran' — 

"If the Court against whose decree the 
appeal is made has disposed of the suit 
upon a preliminary pomt so as to ex- 
clude any evidence of fact which appears 
to the appellate Court essential to the 
"determination of the rights of the 
parties and the decree upon such preli- 
minary point is reversed in appeal, the 
appellate Court may, if it thinks fit, by 
order remand the case, together with a 
copy of the order in appeal, to the Court 
against whose decree the appeal is made, 
with directions to re-admit the suit under 
its original number in the register and 
proceed to investigate the suit on the 
merits 

The appellate Court may, if it thinks fit, 
direct what issue or issues shall be tried 
in any case so remanded ” 

Section 564 of the 1877 Code provided: 

"The appellate Court shall not remand 
a case for a second decision, except as 
provided in Section 562 ” 

7-8. The Code of 1877 ^vas repealed 
and was replaced by the one of 
1882 (Act No XIV of 1882). In 
this Code the provisions of Sec- 
tions 562 and 564 were brought forward 
from the Code of 1877 verbatim. 

9. The Code of 1882 was also repealed 
and was replaced by the present Code, 
1969 AlL/10 rV G— 9 


which was passed in 1908. In the present 
Code the counter-part of Section 562 of 
the Code of 1882 is Order XLI, Rule 23, 
which reads: — 

"Where the Court from whose decree 
an appeal is preferred has disposed of 
the suit upon a preliminary point and 
the decree is reversed in appeal, the Ap- 
pellate Court may, if it thinks fit, by 
order remand the case ” 

This Court amended Order XLI, Rule 
23, C. P. C. with _ effect from June 1, 
1957 and that provision now for the pur- 
poses of this State reads: — 

"Where the Court from whose decree 
an appeal is preferred has disposed of 
the suit upon a preliminary point and the 
decree is reversed in appeal, or where 
the appellate Court, while reversing or 
setting aside the decree under appeal, 
considers it necessary in the interest of 
justice to remand the case, it may by 
order remand the case.” 


Clearly the Allahabad amendment to 
Order XLI, Rule 23, C. P. C. has widen- 
ed the scope of the provisions Whereas 
formerly a remand could be made only 
in a case where the decree of the lower 
court disposing of the case had proceed- 
ed on a preliminary point, now the posi- 
tion is that a remand order can be passed 
also in cases where the Court considers 
it necessary in the interest of justice to 
do so. 


10. In other words now remand can 
be granted in a case which was disposed 
of on a preliminary point as also in a 
case where this Court is of the opinion 
that the interest of justice requires the 
remand of the case. 


11- G. C Mathur, J. has clearly stat- 
ed m the referring order that he remand- 
ed the case under Order XLI, Rule 23 as 
amended by this Court on the ground 
that it was necessary to do so in the in- 
terest of justice. In other words as he 
hunself points out his order of remand 
does not fall under unamended Order 
XLI, Rule 23, C. P. C. 


_ 12. _ The question requiring considera- 
tion is whether in these circumstances 
the appellant is entitled to the refund of 
the Court fees. 


13. Clearly Section 351 of the Code of 
1859 is no longer law now. Therefore, if 
the provisions of section 13 of the Act 
are not to become dead letter, some 
meanings must be given to the words 
"on any of the grounds mentioned in 
Section 351.” It is contended that for 
Section 351 we must read Order XLI, 
Rule 23, C. P. C., which is the counter 
part in the present Code of that provi- 
sion. The further submission is that 
Order XLI, Rule 23, C. P. C. should be 
read for _ Section 351 in its amended 
form. Section 122, C P. C. confers upon 
the High Courts the power to make nfies 
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regulating their own procedure and the 
procedure of the civil courts subject to 
their superintendence and the power 
extends to annuL alter or add to all or 
any of the rules in the lirst Schedule 
There is no dispute that this Court had 
the power to amend Order XU, Kule 23, 
C. P. C. in the form in which it has dona 
Some other Courts have also amended 
Order XU, Rule 23, C. P. C. and the 
amendments do diSer to some extent 

14. If the submission made by the 
learned counsel for the appellant-appli- 
cant were to be accepted, then Section 
13 of the Act would have difierent scope 
and different meanings in difierent States 
depending upon the terms in which 
Order XU, Rule 23, C. P. C. has been 
framed in those States. The Act is an 
All India Act and the same words in Sec- 
tion 13 cannot have difierent scope and 
different meanings in different States of 
this country. It was held by a Full 
Bench of this Court in LIunicipal Board, 
Kanpur v. Janki Prasad, AIR 1963 All 
433 (FB), that the same word in a statute 
cannot have two different meanings in 
tw'o different local areas governed by the 
same statute. 

15. True, "coimt fees” payable in a 
Court other than the Supreme Court is a 
State subject (See Entry 3 of list II of 
n Schedule of the Constitutionl. The 
State legislature can, therefore, amend 
Section 13 for Uttar Pradesh, but only 
after following the procedure required 
bj" the Constitution. Such an amendment 
in this section cannot be assumed only 
on the basis of the amendment made by 
this Court in a provision contained not 
in this Act, but in another statute, L e. 
Order XU, Rule 23, C. P. C. 

16. But apart from this consideration, 
in my opinion, the language of Section 
13 of the Act does not support the sub- 
mission made on behalf of the appellant- 
applicant, Properly analysed the provi- 
sions of Section 13 of ^e Act are that 
cmut fee would be refundable rmder the 
following two circumstances; 

(i) If an appeal or plaint, which has 
been rejected by the lower court on any 
of the grounds mentioned in the Code 
of Ci\-il Procedure, is ordered to be 
received, or 

(ii) if a suit is remanded in appeal on 
any of the grounds mentioned in Section 
351 of the same Code. 

Ours is a case where a suit is remand- 
ed in appeal and we are concerned with 
the second clause of Section 13 of the 
Act. To my rmnd, all that this clause pro- 
•vides for is that the grounds for remand 
must be those which are contained in 
Section 351 of the 1859 Code. The prolu- 
sion does not mean that the grounds 
must be those which are mentioned in 
the counter part of Section 351 in the 
Code contemporaneously applicable. The 


legislature has not used the words "on 
any of the grotmds mentioned in Section 
351 or in its counter part in the Civil 
Procedure Code for the time being ap- 
plicable” In the expression "on any of 
the grotmds mentioned in Section 351 of 
the same Code” what is of importance is 
the grounds contained in Section 351 and 
not Section 351. The words used are not 
"or if a suit is remanded under Section 
351 of the same Code” If those were the 
xf-ords used, there might have been some 
justification for saying that for Section 
351, read its counter part in the existing 
Code But the legislature has deliberately 
not used those words. In my opinion, it 
has not done so because it did not want 
to go beyond the grounds already exist- 
ing in Section 351 of the 1839 Code and 
did not want to widen the scope of this 
Section in accordance with the local 
amenitoents which may he made in the 
emmter parts of that provision in subse- 
quent Codes. 

The reference in Section 13 of the Act 
is confined to the grounds mentioned in 
Section 351 and does not extend to Sec- 
tion 351. It is an elementary and a cardi- 
nal principle of interpretation of all sta- 
tutes to ^d out the natural and gram- 
matical meaning of the words used in 
them. It is also well settled that when 
the text is explicit, the text is conclu- 
sive. The legislature has deliberately tjsed 
the words "or if a suit is remanded on 
any of the grounds mentioned in Sec- 
tion 351 of the same Code” and we can- 
not read for these words "or if a suit is 
remanded imder section 351 of ■fte same 
Code”. What the legislatirre intended by 
using the words "on any of the grounds 
mentioned in Section 351” was to bodily 
lift the groimds of Section 351 and to 
make them a part of this provision. They 
used these words instead of reproducing 
the grounds mentioned in Section 351 in 
Sea 13 of the Act for legislative con- 
venience because if the language of Sec- 
tion 351 was bodily lifted and placed in 
Section 13 of the Act, the provision might 
have become cumbersome and inartistia 
The intention of the legislattire in using 
the words "on any of the grounds men- 
tioned in Section 351” was to make Sec- 
tion 13 of the Act read as follows : — 

”If an appeal or plaint which has been 
rejected by the lower court on any of 
the groimds mentioned in the Code of 
Ci\'il Procedure, is ordered to be receiv- 
ed, or in a case where the lower Court 
shall have disposed of the case upon any 
preliminary point so as to exclude any 
evidence of fact which shall appear to 
the appellate coxut essential to the rights 
of the parties and the decree of the lower 
court upon such preliminary points has 
been reversed by the decree in acpcaL 
and the appellate court has remanded the 
case it shall grant to the appellant a cer- 
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tificate authorising him to receive back 
from the Collector the full amount of 
fee paid on the memorandum of appeaL 
_ But as pointed out earlier, the provi- 
sion might have become cumbersome and 
on the ground of convenience instead of 
bodily lifting the words of Sec. 351 and 
putting them in Section 13 of the Act, 
the legislature adopted the convement 
expression "on any of the grounds men- 
tioned in S. 35L” It could never have the 
intention of allowing S. 13 of the Act to be 
automatically amended m accordance not 
only \vith the language of the counter 
parts of Section 351 in the subsequent 
Codes, but also m accordance with the 
local amendments. In the Code of 1859 
there was no provision analogous to sec- 
tion 122 of the present Code with the 
result that the Sadar Court (also High 
Court) did not have any power to annul, 
alter or amend the provisions of the 
Code. The only power that the Sadar 
Court (later on the High Court after 
assing of the High Courts Act, 1861) 
ad was "to make and issue general rules 
for regulating and practice and proceed- 
ings of the subordinate Civil Courts, and 
also to frame forms for every proceeding 
in the said Courts for which it shall 
think necessary that a form be provid- 
ed, and for keeping all books, entries, 
and accounts to be kept by the OfBcers, 
and from time to time to alter any such 
rule or form; provided that such rules 
and forms be not inconsistent with the 
provisions of this Act (1859 Code) or of 
any other law in force.” Inasmuch as 
there was no provision permitting local 
amendments by High Courts in the Code 
of 1859 which was in force m 1870, when 
the Act was passed. Section 13 of the 
Act could not have visualised the exist- 
ence of the local amendments made, by 
the various High Courts in exercise of 
their powers under Section 122, C P. C. 
nor could it have comprehended them in 
its scope and for this reason apart from 
others it is not possible to take the view 
that Section 13 of the Act contemplates 
the application of Order XLI, Rule 23, 
C. P. C. as amended by this Court and 
other Courts. 

17. The view that I am taking with 
regard to the interpretation of Section 13 
of the Act finds some support from In re 
Woods' Estate; Ex Parte Commrs. of 
Works and Biiildings, (1886) 31 Ch. D. 
607 where Lord Esher observed at pages 
615 and 616 — 

'Tf a subsequent Act brings into itself 
by reference some of the clauses of a 
former Act, the legal effect of that as 
has often been held, is to write those 
sections into the new Act just as if they 
had been actually written in it with the 
pen, or printed in it, and, the moment 
you have those clauses in the latter Act 
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you have no occasion to refer to the 
former Act at all. For all practical pur- 
poses, therefore, those sections of the 
Act of 1840 are to be dealt with as if 
they were actually in the Act of 1855.’ 

I also find support from the following 
observation of Lord Blackburn in Mayor, 
&c. of Portsmouth v. Smith, (1885) 10 
AC 364 occurrmg at page 371: — 

"Where a smgle section of an Act of 
Parhament is introduced mto another 
Act, I think it must be read in the sense 
which it bore m the ongmal Act from 
which it is taken, ” 

18. Order XLI, Rule 23, in the form 
in which it stands in the C. P. C. (un- 
amended by this Court) is analogous to 
Section 351 of 1859 Code. I am satisfied 
that by the use of the words "on any of 
the grounds mentioned in Section 351 of 
the same Code” occurring in Section 13 
of the Act all that is mtended to provide 
is "on the ground that the decree of the 
lower court disposing of a case on a 
preliminary pomt has been reversed by 
the appellate court.” Therefore, in my 
opinion court fee can be refunded only 
in a case which faUs under Order XLI, 
Rule 23 in the unamended form. 

19. In my opinion. Section 8(1) of the 
General Clauses Act cannot be of any 
help in the case. Section 8(1) of the 
General Clauses Act reads : — 

"Where this Act or any Central Act or 
Regulation made after the commence- 
ment of Act, repeals and re-enacts 
with or without modification, any provi- 
sion of a former enactment, then refer- 
ence in any other enactment or in any 
instrument to the provision so repealed 
shall, unless a different intention appears, 
be construed as references to the provi- 
sion so re-enacted." 

This provision would only enable us to 
read Order XLI, Rule 23, for Section 562 
of the 1882 Code in any statute where 
that section is referred to, but a refer- 
ence to Section 351 of 1859 Code in other 
Acts cannot be read as reference to Order 
XLI, Rule 23. C. P. C. because the Code 
of 1908 has not repealed the one of 
1859 but that of 1882. Besides, clause 8 
of the General Clauses Act talks of a 
Central Act or Regulation, Sec. 351 of 
1859 Code was a provision in the Central 
Act. So is Order XLI, Rule 23, but clear- 
ly_ Order XLI, Rule 23 as amended by 
this Court is only a State amendment 
made by a State authority (the Allahabad 
High Court). Section 8 of the General 
Clauses Act will apply to a provision 
w'hich has been framed by the Central 
Legislature. I am doubtful if it can apply 
to the case of a provision framed not by 
an authority competent to pass a Central 
Act or Regiilation, but by an authority 
competent only to make a local or State 
amendment. Again, section 8 only em- 
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bodies a nde of interpretation. It can be 
invoked where there is doubt in the in- 
terpretation of any statute. In my opinion 
there is no occasion for any doubt in the 
construction of Section 13 of the Act. 
If the words in Section 13 were "If a suit 
IS remanded in appeal under Section 351 
of the Code of 1859” there could be no 
remand order after the repeal of that 
provision and in that case Section 8 of 
the General Clauses Act could be utilised 
to read for Section 351 of 1859 Code its 
correspondmg provisions m the succeed- 
mg Code one after the other. 

20. Reliance has been placed on Sec- 
tion 158 of the present Code. That pro- 
vision reads: — 

"In every enactment or notification 
passed or issued before the commence- 
ment of this Code in which reference is 
made to or to any Chapter or Section of 
Act VIII of 1859 or any Code of Civil 
Procedure or any Act amending the same 
or any other enactment hereby repealed, 
such reference shaU, so far as may be 
practicable, 'be taken to be made to this 
Code or to its correspondmg part. Order, 
Section or Rule’ ”. 

(Underhned by me (herein ' ’)) 

This provision is analogous to the 
second part of Section 3 of 1882 Code, 
which read : — 

And when in any Act, Regulation or 
Notification passed or issued prior to the 
day on which this Code comes into force, 
reference is made to Act No. VIII of 1859, 
Act No XXin of 1861, or the "Code of 
Civil Procedure,” or to Act No. X of 
1877, or to any other Act hereby repeal- 
ed, such reference shall, so far as may 
be practicable, be read as applying to 
this Code or the corresponding part there- 
of. 


Its corresponding provision in _ 1877 
Code was the second part of Section 3 
of that Code, which ran- — 

tt 

But when in any Act, Regulation or Noti- 
fication passed or issued prior to the day 
on which this Code comes into force, 
reference is made to Act VIII of 1859, 
Act XXIII of 1861, or the 'Code of Civil 
Procedure’, or to any other Act hereby 
repealed, such reference shall, so far as 
may be practicable, be read as applying 
to this Code or the corresponding part 
thereof. 

9f 

The reason why such provisions were 
made was to maintain the administrabi- 
lity of the Acts in which reference had 
been made to provisions of Code which 
was being repealed Instead of amending 
the prov-isions of all the Acts (the taik 
would have been tremendous if not im- 
possible) in wliich reference was made to 
the provisions of the Code which was 


being repealed by substituting the refer- 
ence of the repealed Act by the Repeal- 
ing Act the legislature adopted _1he con- 
venient device of making a provision like 
Section 158 C. P. C. (1908). The effect of 
a provision like this is (to) put in _ fte 
various Acts the corresponding provision 
of the Repealing Act in place of the provi- 
sion of the repealed Act. But what we are 
entitled to read in place of the provision 
of the repealed Code is the correspondmg 
provision in the repealing Code. Order 
XU, Rule 23, as amended by this Court, 
provides for much more than was contain- 
ed in Section 562 of 1882 Code. 

It cannot, therefore, be treated to be 
the correspondng provision of Sec. 562 
of 1882 Code. There cannot be two cor- 
responding provisions to Section 562 of 
the 1882 Code; one Order XLI, Rule 23 
(unamended) and the other the amended 
Order XLI, Rule 23, specially when the 
contents of the two very materially 
difier. The words "so far as practic- 
able” occurring in Section 158, C. P. C. 
(1908), clearly suggest that only within 
practicable limits the rule contained m 
Section 158, C. P. C. (1908) would be en- 
forced. It IS not practicable to read the 
amended Order XLI, Rule 23, for Section 
562 of the 1882 Code firstly because the 
contents of the two very materially 
differ and secondly because the corres- 
ponding provision could be the imamend- 
ed Order XLI, Rule 23, C. P. C which is 
pari materia with Section 562 of 1882 
Code and is the provision passed by the 
legislature, imlike Order XLI, Rule 23 
(amended) which has been framed by a 
delegatee only for local application. 

21. The rule contemplated by Section 

158 of the present Code is the rule as 
framed by the Legislature and not the 
one as framed or amended by the dele- 
gatee, the High Court This becomes ap- 
parent by the use of the words "be taken 
to be made to this Code or 'its’ (under- 
lined by me (herein ' ’)) corres- 

ponding part. Order, Section or Rule.” 
Note the word "its”. "Its” obviously 
refers to the "Code”. Therefore, the 
words in quotation would read "be taken 
to be made to this Code or to the corres- 
pondmg part. Order, Section or Rule of 
this Code.” Order XLI, Rule 23. is of 
"this Code” but the amended Order XLI, 
Rule 23, is not of this Code It is by a 
legal fiction to be treated of the Code 
and would have effect as if it was of the 
Code. 

22. It is significant that in Section 158 
the word "rule” is preceded by the words 
"part, order, section or”. "Part, Order, 
Section”^ clearly refer to the part, order 
and section of the Code as passed by the 
legislature. Therefore, "rule” must also 
refer to rule as passed by the legislature 
and not to the one framed by the liigh 
Court. 
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22A. Section 127 of the 1908 C. P. C. 
reads; — 

"Eules so made and sanctioned shaU 
be published in the Gazette of India or 
in the local official Gazette, as the case 
may be, and shall from the date of publi- 
cation or from such other date as may be 
specified have the same force and efiect, 
within the local limits of the jurisdiction 
of the High Court which made them 'as 
if ■ffiey’ had been contained in the First 
Schedule.” 

(Underlined by me (herein (' ’)) 

fihe power to repeal belongs only to a 
legislature. The combined efiect of Sec- 
tions 122 and 127, C. P. C. (1908), or any 
of those provisions separately is not to 
result in tiie repeal of Order XLI, Rule 
23, as passed by the Central Legislature. 
The amended rule, therefore, does not 
obliterate the original rule, but permits 
its eclipse only for the State where it 
has been amended. Section 127, C. P. C. 
only introduces a legal fiction, that is, 
that the amended rule will be deemed 
a rule contained in the Code though in 
fact it is not. This is apparent from the 
use of the words "as if they had been 
contained in the first Schedule.” Section 
158, C. P. C. (1908), does not refer to 
rules which in fact are not rules, but by 
legal fiction are treated to be rules. 
True, the rules framed by the High Court 
will by virtue of Section 127 of the pre- 
sent Code "have the same force and 
I efiect” as the original rules contained in 
the C. P. C , but they do not for that 
reason repeal the original rules and 
themselves become rules, to have a simi- 
lar effect as another provision is not 
to make the two provisions the same or 
one. 

23. As Section 127 itself provides the 
rules amended by the High Courts^ have 
only local application, that is, within the 
jurisdiction of the High Court concern- 
ed. Different High Courts can frame dif- 
ferent rules for their States and they 
may materially differ. Those rules may 
be law within the State, but it is diffi- 
cult to believe that the rules framed by 
the State High Courts with their limited 
application can be comprehended in ffie 
expression "nile” occurring in Section 
158 of 1908 Code. I am, therefore, unable 
to agree that Section 158 C. P. C. (1908) 
in any way supports the daim of the 
applicant. In my opinion section 158 C. 
P. C. only helps us to read Order XLI, 
Rule 23, C. P. C. (imamended) in Section 
13 of the Act in place of Section 351. 

24. It is true that Section 13 of the 
t Act was framed on equitable considera- 
tions. The idea perhaps was to give relief 
to a person by remitting his court fee in 
respect of a matter which has not been 
dedded by Courts. The prindple being 
that after the remand order, the matter 
will be dedded again and the aggrieved 
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party will have to pay court fee again 
in respect of the same matter. 

25. In the first place court fee is a 
tax and the Court Fee Act is a taxing 
statute. Taxation and equity do not al- 
ways go hand in hand and while inter- 
preting a taxing statute, considerations 
of equity are out of place. Some legal 
principle apart from equity must be 
brought in aid in support of a claim for 
the remission or refund of a tax. 

26. Secondly there is a difference even 
with regard to equity in a case covered 
by Order XLI, Rule 23, (unamended) and 
the one covered by the amended provi- 
sion. Whereas in the former case the suit 
is dedded on a preliminary issue and 
there has been no adjudication in respect 
of other pleas, in the latter case there 
has been a complete adjudication on all 
the pleas by the lower court and the 
case is remanded on the groimd that the 
interest of justice requires that the mat- 
ter should be re-heard. In the former 
case it may be said that a party did not 
have a return for the court fee he paid, 
in the latter he had a full return, aU his 
pleas having been adjudicated upon. 
There is thus a clear difierence in the 
two cases and it would be wrong to say 
that it would be imjust and illogical to 
give relief in the first case but not in the 
second. 

27. Learned counsel for the applicant 
has placed reliance upon 1964 AU LJ 
868 (supra) and Sohan Singh v. Oriental 
Bank of Commerce, AIR 1956 Punj 215. 
The first is a decision by a Division 
Bench of this Court and the second that 
of the Punjab High Court The learned 
Judges who decided 1964 All LJ 868 
(supra) went on the provisions of Sec- 
tion 8 of the General Clauses Act and 
Section 158, C. P. C. I have already 
given my reasons for holdmg that these 
provisions do not apply in the instant 
case. In AIR 1956 Punj 215 (supra) the 
viev/ taken was that in the first place 
section 13 of the Act would cover a case 
where a remand has been made on 
ground of "interest of justice” even 
though the case may not have been de- 
cided by the lower Court on the prelimi- 
nary point and thus may travel beyond 
the scope of Order XLI, Rule 23 C. P. C. 
unamended: secondly, even if Section 13 
of the Act did not comprehend a remand 
on a groimd other than contained in 
Order XLI, Rule 23, C P. C. imamended, 
under the inherent powers, a High Court 
can direct the refund of court fee under 
Section 13 of the Act. With great res- 
pect to the learned Judges, I am unable 
to agree with them. I have already said 
earlier that Section 13 of the Act is con- 
fined in its operation only to a case 
where the remand order is made imder 
Order XU, Rule 23 unamended. I am of 
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the opinion that inherent powers cannot 
be invoked in a case which is covered by 
statute If Section 13 of the Act did not 
provide for refund of Court fee in a case 
where the remand order has been passed 
on a groimd not contained imder Order 
XLI, Rule 23 imamended, the Courts can- 
not expand its scope or give the relief, 
which the legislature has not given, in 
the name of the exercise of its inherent 
powers 

28. It is well settled that when an Act 
deals with a particular subject, it is ex- 
haustive on ttat subject and any relief 
not given by the Act, cannot be given, 
(See Ganga Saran v. Firm Ram Charan 
Ram Gopal, AIR 1952 SC 9 — where it 
was observed "that to the extent that 
the Contract Act deals with a particular 
subject it is exhaustive upon the same.” 
and also Official Receiver, Jhansi v. Jugal 
Kishore, AIR 1963 All 459 (FB)). 

29. In Sales Tax Officer v. Kanhaiya 
Lai Mukund Lai Saraf, AIR 1959 SC 135 
it was observed "m order to ascertain 
the true meanmg and intent of the provi- 
sions, we have got to turn to the very 
terms of the statute itself, divorced from 
all considerations as to what was the 
state of the previous law or the law 
in England or elsewhere at the time 
when the statute was enacted To do 
otherwise would be to make the law, not 
to interpret it.” 

30. In Munna Lai v. Abir Chand, AIR 
1958 All 766 a Full Bench of this Court 
doubted the existence of the inherent 
powers to direct refimd of court fee. 
Their Lordships observed; — 

"There are cases which have gone to 
the length of holding that the Court has 
no inherent powers, at all to order 
refund of court-fee, and that even if the 
court fee has been paid inadvertently, 
the prayer for refund cannot be made in 
the Civil Court but has to be addressed 
to the revenue authorities. For instances 
of such cases reference may be made to 
Lalta Prasad v. Sheoraj Singh, AIR 1920 
All 54; U Po Toke v. U Lu Gyi, AIR 
1936 Rang 352 and In re Vedaranya- 
swamy Devastbanam, AIR 1942 Llad 464. 
Some observations of Desai, J. in Tej 
Bahadur v. Pearey Lai, AIR 1957 AU 734 
which are in the nature of obiter dicta 
also indicate the same view.” 

31. For the reasons mentioned above 
I am of the view that the petition of the 
applicant for the refimd of the Court fee 
should be dismissed. I would direct the 
parties to bear their own costs. 

3_1A. PATHAK, J. ; — This is an appli- 
cation under S 13 of the Court Fees Act. 
1870, by the appellant in a second appeal 
for a certificate authorising him to 
receive back from the Collector the 
amount of court fee paid on the memo- 
randum of the second appeal 


32. The appellant filed a suit for 
money. The suit was decreed by the trial 
court The lower appellate court, on ap- 
peal set aside the decree of the trial 
Court and dismissed the suit. The appel- 
lant proceeded in second appeal to this 
Court and on January 2, 1967 the Court 
allowed the appeal set aside the decree 
of the lower appellate court and remand- 
ed the case to that Court with a direc- 
tion to re-hear the appeal and to dispose 
it of in accordance with law. The appel- 
lant then filed the instant application. 
The apphcation came up before G. C. 
Mathur, J., and reliance was placed by 
the appellant on 1964 All LJ 868 in sup- 
port of the proposition that where imder 
the amendment introduced by this Court 
in Order 41 Rule 23 of the Code of Civil 
Procedure, the Court remanded the case 
on the ground that it was in the inter- 
est of justice to do so the appellant was 
entitled to a refund of the court-fee on 
the memorandum of appeal G. C. Mathm 
J. came to the view that the law laid 
down in Raja Virendra Shah Ju Deo’s 
case, 1964 All LJ 868 required reconsi- 
deration, and accordingly the case has 
been laid before this F^ Bench. 

33. It is urged by Mr. C. P. Srivas- 
tava, for the appellant, that Section 13 
of the Court Fees Act must be read \vith 
Order 41, Rule 23 of the Code of Civil 
Procedure as amended by this Court, and 
upon that he contends that the app^ant 
is entitled to a refund of the court-fee 
paid on the memorandum of the second 
appeal 

34. The submission on behalf of the 
State of Uttar Pradesh is that Section 
13 of the Court Fees Act must be con- 
fined to a case where the suit has been 
disposed of on a preliminary point and 
the appellate court has set aside the de- 
cree and remanded the case. It cannot be 
extended, it is said, to a case where the 
suit has been decided on the merits and 
the appellate court has set aside the de- 
cree and remanded the case on the 
ground that it is in the interest of jus- 
tice to do so The latter ground, it is 
pointed out, was added by this Court and 
cannot be said to constitute one of the 
grounds contemplated by section 13 of 
the Court Fees Act. 

35. Section 13 of the Court Fees Act 
provides: 

'Tf an appeal or plaint, w'hich has 
been rejected by the lower court on any 
of the grounds mentioned in the Code of 
Ciidl Procedure, is ordered to be receiv- 
ed, or if a suit is remanded in appeal on 
any of the grounds mentioned in Section 
351 of the same Code for a second deci- 
sion by the lower Court, the Appellate 
Court shall grant to the appellant a certi- 
ficate, authorising him to receive back 
from the Collector the full amount of 
fee paid on the memorandum of appeal,* 
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Provided that if, in the case of a re- 
mand in appeal, the order of remand 
^all not cover the whole of the subject- 
matter of tie suit, the certificate so 
granted shall not authorise the appellant 
to receive back more than so much fee 
as would have been originally payable 
on the part or parts of sucdi subject-mat- 
ter in respect whereof the suit has been 
remanded.” 

36. We are concerned with the second 
category of cases contemplated fay Sec- 
tion 13. The section speaks of a suit 
remanded in appeal "on any of the 
grounds mentioned in Section 351 of the 
same Code for a second decision by the 
lower court.” The Code referred to here 
is the Code of Civil Procedure, 1859, 
because that was the operative Code at 
the time when the Court Fees Act was 
enacted in 1870. The dispute between the 
parties must be resolved by determining 
whether any of the groimds mentioned 
in Section 351 of the Code of Civil Pro- 
cedure, 1859 can include the ground that 
the case should be remanded in the in- 
terest of justice. 

37. At the time when the Court Fees 
Act was framed, section 351 of the Code 
of Civil Procedure, 1859 read as fol- 
lows: — 

"If the Lower Court shall have dis- 
posed of the case upon any preliminary 
point so as to exclude any evidence of 
fact which shall appear to the Appellate 
Court essential to the rights of the 
parties, and the decree of the Lower 
Court upon such preliminary point shall 
be reversed by the decree in appeal,^ the 
Appellate Court may, if it thinks right, 
remand the case, together with a conv 
of the decree in appeal, to the Lower 
Court, with directions to restore the suit 
to its original number in the Re^ster, 
and proceed to investigate the merits of 
the case, and pass a decree therein.” 

38. The Code of 1859 was repealed 
and replaced by the Code of Civil Pro- 
cedure, 1877. Section 562 of the Code of 
1877 was in terms almost identical with 
Section 351 of the earlier Code. The 
Code of 1877 was in turn repealed and 
replaced by the Code of Civil Procedure, 
1882, and contained a corresponding pro- 
vision in S. 562. Then the Code of 1882 was 
repealed and replaced by the present Code 
of Civil Procediue. Corresnonding to 
Section 562 of the Code of 1882 is Order 
41, Rule 23 of the present Code which, 
when the Code was framed, read as fol- 
lows: 

"Where the Court from whose decree 
an appeal is preferred has disposed of 
the suit upon a preliminary point and 
the decree is reversed in appeal, the ap- 
pellate Court may, if it thinks fit, by 
order remand the case ” 


39, It will appear that substantially 
the terms of Order 41, Rule 23 corres- 
pond to those contained in Section 351 
of the Code of 1859 except that the 
words "so as to exclude any evidence of 
fact which shall appear to the Appellate 
Court essential to the rights of the 
parties” occurrmg in section 351 have 
been omitted. On Jime 1, 1957 this Court, 
in pursuance of the powers conferred by 
Section 122 of the Code of 1908 amended 
Order 41, Rule 23 and empowered the 
Court to remand a case in appeal on the 
ground also that it was necessary in the 
interest of justice to do so. 

40. There is no dispute between the 
parties that when reading Section 13 of 
the Court Fees Act the reference therein 
to Section 351 of the Code of 1859 must 
be construed as a reference to Order 41, 
Rule 23 of the Code of 1908. The con- 
troversy before us centres round the 
question whether the amendment effect- 
ed by this Court in Order 41, Rule 23 of 
the Code of 1908 can be read when 
applying _ Section 13 of the Court Fees 
Act _ It is urged by the appellant that 
Section 13 of the Court Fees Act contem- 
plates that there can be more than one 
ground on which a suit is remanded in 
appeal and, it is contended, that mas- 
much as there was only one ground upon 
which the smt could be remanded imder 
Section 351 of the Code of 1859, the 
Legislature, when framing Section 13 of 
the Court Fees Act, must have contem- 
plated additional grounds for remand 
brought into the Code by amendments 
introduced by the High Comts. I cannot 
accept the contention. The argument 
presupposes that at the time when Sec- 
tion 13 of the Court Fees Act was fram- 
ed, there was power in the High Courts 
to amend the provisions of the Code 

I have examined the provisions of the 
Code of 1859 and I have been unable to 
discover any such power That power 
was vested in the High Courts, it ap- 
pears, for the first time by Section 122 
of the Code of 1908. It was certainly not 
contained in the Code of 1859, and that 
was the Code, as I have pointed out, 
which governed civil procedure when the 
Court Fees Act’ was enacted. It is not 
postible to contemplate that when tile 
Legislature framed section 13 of the 
Court Fees Act, it could have had in 
mind that subsequently almost four de- 
cades later there would be a Code which 
would confer such power upon the High 
Courts Far less could it have contem- 
plated that still a half century thereafter 
a High Court would so amend the power 
to remand a suit in appeal as to add to 
further ground in winch the power of 
remand may be exercised. It is not pos- 
sible for me to accept the submission of 
the appeUant that when Section 13 of 
the Court Fees Act was framed the Legis- 
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lature had in mind the groimds introduc- 
ed by the amendment made by this Court 
in Order 41, R. 23 of the Code of 1908. 
In my opinion, the ^oimds which the 
Legislature ran be said to have had in 
mind are those which must be discovered 
within the scope of Section 351 of the 
Code of 1859 alone. 

41. The next question which arises 
upon the submissions before us is whe- 
ther by the operation of Section 8(1) of 
the General Clauses Act, 1897, it can be 
said that Order 41, Rule 23 as amended 
by this Court must be read, where refer- 
ence is made to Section 351 of the Code 
of 1859, in Section 13 of the Court Fees 
Act. Section 8(1) of the General Clauses 
Act provides* — 

"Where this Act, or any Central Act 
or Regulation made after the commence- 
ment of this Act, repeals and re-enact^ 
with or without modification, any prolu- 
sion of a former enactment, then refer- 
ences in any other enactment or in any 
instrument to the provision so repealed 
shall, unless a difierent intention appears, 
be construed as references to the pro- 
visions so re-enacted.” 

It appears to me that Section 8(1) of 
the General Clauses Act, 1897 can be of 
no assistance in this case. The Code of 
1908, it is true, was enacted after the 
General Clauses Act was brought into 
operation. But it repealed and enacted 
in Order 41, Rule 23 the provisions of 
Section 562 of the Code of 1882. The 
Code of 1908 did not repeal the Code of 
1859, However, in view of the opinion, 
which I now proceed to set out in res- 
pect of the remaining contention of the 
appellant, it is not necessary for me to 
express myself fmally as to the opera- 
tion of Sec. 8(1) of the General Clauses 
Act 

42. The appellant relies upon section 
158 of the Code of 1908. Section 153 
reads* — 

"In every enactment or notification 
passed or issued before the commence- 
ment of this Code in which reference is 
made to or to any Chapter or section of 
Act Vni of 1859 or any Code of Civil 
Procedure or any Act amending the same 
or any other enactment hereby repealed, 
such reference shall, so far as may be 
practicable, be taken to be made to this 
Code or to its correspondmg Part, Order, 
Section or Rule.” 

The submissions of the parties have 
proceeded on the basis that when Section 
13 of the Court Fees Act refers to sec- 
tion 351 of the Code of 1859 it must be 
taken, by reason of Section 158 of the 
Code of 1908, to refer to Order 41, Rule 
23 of the latter Code. The question is 
whether the reference to Order 41. Rule 
23 will also include the amendment in 
that rule introduced by this Court. The 


respondent says that it cannot because an 
amendment made by the High Court 
under section 122 of the Code is not a 
rule contained in the Code. It is urged 
that it is only by virtue of Section 127 
that it is to be deemed by legal fiction to 
be contained in tiie First Schedule, and 
that again solely for the purpose of cons- 
truing its force and effect. The amend- 
ment, it is said, is not part of the Code 
and our attention has been drawn to 
Section 128 which provides that the rules 
made by the High Court "shall be not 
inconsistent with the provisions in the 
body of this Code.” 

43. To appreciate these submissions 
comprehensively, it will be necessary to 
digress somewhat and examine the or- 
ganic structmre of the Code of 1908. 

44. The Code of Civil Procedure, 1908 
is an Act which consists of a number of 
sections and rules. The first eight sections 
are grouped together as "Preliminary” 
and the rema inin g are arranged into 
parts. The rules are comprised in five 
Schedules. We are concerned only with 
the first Schedule, which indeed is the 
only one which remains after the repeal 
of the others. The First Schedule con- 
sists of a number of rules arranged into 
Orders. Apart from the rules contained 
in the First Schedule, Sections 122 and 
125 confer power upon the High Courts 
to make rules 

45. The word "Code”, wherever used 

in the Act, is defined by Section 2(1) as 
including rules. Section 2(18) defines 
"rules” to mean "rules and forms con- 
tained in the First Schedule or made 
imder section 122 or section 125." It is 
dear that wherever the word "Code” is 
used in the Act of 1908, it includes not 
only the sections comprised in it but also 
rules and forms contained in the First 
Schedule as well as the rules and forms 
made by the High Courts under Section 
122 or Section 125. It ■wiU be found that 
the Act used both expressions "Code” 
and "body of the Code”. The expression 
"body of the Code” is not defined. But 
upon an analysis of the several profusions 
of the Act it will be clear that the ex- 
pression "body of the Code” is emplo 5 *ed 
only where reference is intended to the 
sections of the Act That that is so ydll 
appear from a perusal of the provisions 
of Sections 7, 8, 96, 100, 104, 121 and 

128. 

46. The sections mentioned above are 
jurisdictional pro\*isions and having re- 
gard to their subject-matter the expres- 
sion "body of the Code” can refer to the 
sections only and not to the rules. The 
conclusion is reinforced if regard is had 
to section 121 and section 128. Section 
121 declares that the rules in the First 
Schedule shaU have effect "as if enacted 
in the body of this Code”. Section 128 
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provides that the rtiles made by the 
High Court '"shall he not inconsistent 
VTith the provisions in the body of this 
Code,” VThich rules hy section 127 are 
deemed to have the same force and 
egect as if they had been contained in 
the rirst Schedule. It is dear from 
Sections 121 and 128 that the rules con- 
tained in the First Schedule and the rules 
framed by the High Courts are in fact 
outside the '"body of the Code”. The 
sections alone therefore comprise the 
■'body of the Code” 

47. The word "Code” has been used 
in different sections of the Act, and it 
will be apparent from the several pro- 
visions wherever the word occurs that 
reference is intended not merely to 
the sections of the Act but to the entire 
Code, which indudes the rules in the 
First Schedule and the rules made by the 
Eigh Courts. I have examined the several 
Sections of the Act where the word 
'"Code” hag been used. Some of them are 
Sectioiis 5, 12, 29, 36, 43, 44, 62, 67, 85. 
97, 104, 105, 107, 103, 112, 114, 117, 119, 
129, 132, 134, 136, 137, 141, 142, 143, 146, 
148, 151, 157 and 153. In none of these 
can it be said that reference is intended 
merely to the sections of the Act and not 
to the rules also. In a Full Bench ded- 
sion of the iladras High Court reported 
in Bademian Saheb v. Jankan Saheb, 
AIR 1938 I;lad 433 Leach, C. J., who 
spoke for the Court, observed; 

'"S, 2(1) makes it dear that the Code 
indudes the rules in Sch. 1. Therefore 
O. 21, R. 17 is as much as a part of the 
Code as the sections forming the body 
of the Act.” 

I'Tow, what is of significance is that the 
sections of the Act, namely the '"body 
of the Code”, can be altered by legisla- 
tion only. Legislation may be efiected by 
Parliament or by a State Legislature. 
The sections cannot be altered or amend- 
ed by the High Courts. In that sense 
the '"body of the Code” consists of pro- 
visions which are fimdamental and less 
easily amenable to amendment than the 
rules contained in the First Schedule. 
The sections enjoy a certain status and a 
related degree of permanency denied to 
the rules contained in the rirst Schedule 
which can be annulled, altered or added 
to by rules made by the High Courts 
under Section 122. The power to anmi 
modify or add to the rules contained in 
the First Schedule has been conferred 
upon the High Court for the purpose of 
answering local needs and adapting the 
rirst Sc’nedule to eSectively serve that 
purpose. It was pointed out by Sir Law- 
rence Jenlnns, C. J. in Mani Mohan Man- 
ual V. Ramtaran hlandal, AIR 1917 Cal 
657: 

'The body of the Code is fundamental 
and is unalterable except by the Legis- 
lature; the rules are concerned with de- 


tails and machinery and can he more 
readily altered. Thus it will be found that 
the body of the Code creates jurisdiction 
whHe the rules indicate the mode m 
which it is to be exercised. It follows 
that the body of the Code is expressed in 
more general terms, but it has to be read 
in conjxmction with the more partic ular 
provisions of the rules.” 

This Court examined the question in 
Karam Singh v. Kimwar Sen, AIR 1942 
AH 387 and AUsop, J. said; 

"It is manifest that the Civil Proce- 
dure Code was framed in its present 
form, namely in the form of an Act with 
schedules attached so as to give greater 
elasticity to the rules of procedure. Tlie 
main body of the Act sets forth the 
fundamental principles which are vari- 
able only by the Legislature itself The 
rules in Sch. I deal with matters of de- 
tail which are variable at the instance 
of the various High Courts with the pre- 
vious approval of certain other auHio- 
rities.” 

To the same effect are the observations 
in Trimbak Bhikaji v. Dhonappa Nara- 
yanappa, AIR 1945 Nag 83 at p. 85 where 
the learned Judges referred to the obser- 
vations in Mani Mohan’s case and Karam 
Singh’s case. Reference was also made by 
them to a Full Bench decision of the 
Calcxitta High Court in Abdul Karim 
Abu Ahmad Khan v. Allahabad Bank, 
Ltd., AIR 1917 Cal 44. Comparatively 
recent cases in which similar observations 
have been made are Sheshgiridas Shan- 
bhag y. Sunderrao, AIR 1946 Bom 361, 
Laxmikumar Srinivas Das v. Krishnaram 
Baldeo Bank, Lashkar, AIR 1954 Madh 
B. 156 and Satyanarayana v. Venkata 
Subbiah, AIR 1957 Andh Pra 172 (FB). 

48. Section 121 declares; 

'"The rules in the First Schedule shall 
have effect as if enacted in the body of 
this Code until annulled or altered in 
accordance with the provisions of this 
Part.” 

and Section 127 provides: 

'■Rules (L e. Rules made by a High 
Court) so made and approved shall be 
publi^ed in the official Gazette and shall 
from the date of publication or from 
such other date as may he specified have 
the same force and effect, within the 
local limits of the jurisdiction of the 
High Court which made them, as if they 
had been contained in the First Sche- 
dule.” 

It was not necessary to enact these 
provisions for the purpose of deeming 
that the rules contained in the First 
Schedule or made by the High Courts are 
part of the Code. That purpose was com- 
pletely achieved by section 2(1) read 
with Section 2(18) of the Code.^ The ob- 
ject in enacting sections 121 and 127 was 
entirely different. By section 122 the 
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High Courts were empowered to make 
rules annulling, altering or adding to the 
rules in the First Schedule, and in order 
that the rules framed by the High Courts 
should have the same force and effect as 
the rules which they remov’’ed, amended 
or supplemented the Legislature enacted 
Section 127. It provided that the rules 
framed by the ffigh Courts would have 
the same force and effect as if they 
had been contained in the First Schedula 
They would have the same force although 
they were framed by the High Courts 
and not by the Legislature. In other 
words, they would have the same status 
in law as the rules contained in the First 
Schedule. They would also have the same 
effect, namely, that as regards legal con- 
sequences they would be at parity with 
the rules contained in the First Schedule. 
Thus, it might fairly be inferred that in 
regard to their force and effect the rules 
framed by the High Courts are assimilat- 
ed into the First Schedule 

49. Now, by virtue of Section 121 the 
rules in the First Schedule hai^'e effect as 
if enacted in the body of the Code Ac- 
ccrdingl 3 % the rules contained in the 
First Schedule as well as the rules fram- 
ed bs' the High Courts must be consider- 
ed in their effect as if they are further 
prolusions in the bodi* of the Code "i^Tth 
Section 128 safeguarding that the rules 
framed by the High Courts would not be 
jinconsistent with the Section of the Code, 
the Legislature provided a harmonious 
balance betv’een the sections, the rules 
in the First Schedule and the rules 
framed by the High Courts The mutual 
relationship in which these three dassi- 
jfied categories of law have been placed 
jdemonstrates the organic unity running 
through the entire content of the Code 

50. In my opinion when section 158 
speaks of the ’’corresponding rule” of 
the Code of 1908 it refers to the rule in 
the First Schedule as amended, supple- 
mented or replaced by the rule framed 
by the High Court. It is not possible for 
me to come to a contrars- conclusion. 
There is no ground for limiting the 
reference in section 13 of the Court Fees 
Act to those prolusions onlv of Order 41. 
Rule 23 which iiere originally enacted 
in the First Schedula Tne terms of sec- 
tion 158 are wide enough to refer to the 
entire sweep of the rula 'There is nothing 
in the terms of section 158 which limits 
the reference to the rule to the terms in 
which it was onginallv enacted. Then, 
it must be remembered that under sec- 
tion 122 the High Court has power not 
merely to add to the rules in the First 
Schedule but also to alter them as well 
as to annul them. Consider a case whe- 
ther Order 41, Rule 23 is altered bv the 
High Court hy substituting altogether 
different grounds for remand in place 
of the original provision. Can it 


be contended that the altered pro- 
vision of Order 41, Rule 23 cannot 
now be referred to when applying sec- 
tion 13 of the Court Fees Act? If the 
contention is that it cannot, it would 
lead to the unacceptable conclusion that 
in matters of remand Section 13 cannot 
operate within the jurisdiction of that 
Court If that conclusion is not possible 
where the grmmds originally enacted in 
Order 41, Rule 23 have been completely 
substitute by new grounds, there is no 
reason why there should be any differ- 
ence in principle when the grounds have 
been added to by the High Court 

5L 'There is another consideration 
upon which I find mys^ for the pur- 
pose of applying section 13 of the Court 
Fees Act unable to limit the reference 
to Order 41, Rule 23 to its original pro- 
visions. 'The object behind Section 13 
appears to be that court fee shoiild be 
levied only once in the progress of a suit 
from the lower court to the appellate 
court even though the case is remanded 
for re-trial and the movement to the ap- 
pellate court repeated. It appears to be 
intended that the litigant should be re- 
lieved of the burden of court fee in ol> 
taining the removal of an erroneous deci- 
sicn of the lower court and a retrial of 
the case. That is also demonstrated by 
the terms of the proviso to Section 1^ 
which limit the refimd of the Court fee 
to that part of the subject matter in res- 
pect of which the suit is rem^ded. Now, 
if a refund of the court-fee is available 
when the case is remanded because ;tte 
appellate court disagrees with the dis- 
posal of the suit bj' the lower comi; on 
the prelimmary point, I am unable to 
discern an;- reason why the same right 
should not be recognised in an appellant 
if the appellate court finds it necessary 
to remand the case on any other ground. 
The remand of the case for retrial is, 
I think, the material event entitling the 
appellant to a refund of the court fea 
It is immaterial that the remand has 
been ordered for one reason or another. 

52. But the respondent says that if 
Order 41, Rule 23, when referred to in 
Section 13 of the Court Fees Act, is 
taken to include an amendment effected 
by the High Court, the construction \vill 
offend against the rule that the words 
in a Central Act cannot be so construed 
as to bear a different meaning in differ- 
ent parts of the countrv. -Reference has 
been made to AIR 1963 Ail 433 (F3). It 
seems to me that the rule is not attracted 
in the instant casa There is no question 
here of giiing a different meaning to sec- 
tion 13 in different parts of the land. 
Vrherever Section 13 is read, no matter 
in which State of India, the reference to 
Section 331 of the Code of 1859 must be 
read as a reference to Order 41. Rule 23 
of the Code of 1903 'The language of sec- 
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tion 13 is unifonn in its meaning 
throughout the territories of India. It 
must be taken as referring to Order 41. 
Rule 23. Now, the reference to Order 41 
Rule 23 does not make that rule an inte- 
gral part of Section 13 as if it were in- 
corporated in it. All that it means is 
that when you apply section 13 you must 
read Order 41, Rule 23 to discover the 
groimds for remand contemplated by it. 
The benefit of section 13 will vary from 
State to State according to the terms of 
Order 41, Riile 23 in each State. That 
variance arises not because of any dif- 
ferent meaning assigned to the provisions 
of section 13. It follows from the lan- 
guage of Order 41, Rule 23. The differ- 
ence turns not on what Section 13 says 
hut on how Order 41, Rule 23 reads. 

53. For all these reasons, I am of 
opinion that an appellant is entitled to a 
refund of the court fee paid on the 
memorandum of appeal whenever the 
appeal is remanded imder Order 41, 
Rule 23 as amended by this Coiurt. In my 
judgment the statement of the law to 
this effect in 1964 All U 868 accords to 
the true position in law. The application 
of the appellant imder Section 13 of the 
Court Fees Act should be allowed with 
costs. 

54. A. K. KCRTY, J. ; — I agree with 
the opinion of my learned brother Pathak 
J. and his reasonings. I, however, do not 
consider it necessary to go into question 
of the applicability of Sec, 8(1) of ^e 
General Clauses Act or to give my opin- 
ion thereon. 


BY THE COURT 

55. In view of the opinion of the 
majority, the appellant is entitled to a 
refund of the amount of Court fee paid 
by him on the memorandum of Second 
AppeaL The application is allowed with 
costs. 

GGM/D.V.C. Petition allowed. 
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Kishore and others. Respondents. 

Second Appeals Nos. 1744 and 1745 of 
1961, D/- 22-12-1967, from order of Tem- 
porary Civil and S. J., Aligarh, D/- 23- 
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Hindu _ Law — Debts — Manager — 
Suit against — Creditor wishing to make 
joint fanuly liable for manager’s debts 
should make it dear in plaint — Judg- 
ment or decree not indicating that debt 
was incurred in capacity of manager — 
Decree cannot be executed against entire 
family property, but can be e xecuted 
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o^y against judgment-debtor’s share. 
AIK 1935 Lah 1, Diss. 


If there is nothing in the judgment or 
tte decree to indicate that the claim of 
me creditor had proceeded on the foot- 
IDS that the debt had been incurred by 
me Karta of the family on behalf of the 
fanmy and for legal necessity, then in 
such_ a case me decree obtained by the 
CTeditor can only be executed as against 
me mterest of me judgment-debtor in 
me family properties and not against me 
mtire jomt family properties m which 
me other members of me family have 
mterest. It may be that in certain cases 
me defendant is not described as me 
Karta of me family and me omer mem- 
bers of me fanuly are not impleaded but 
fr mere is sufficient indication in me 
judgment and me_ decree mat me Haim 
was not only aga ins t me defendant in 
person but in his capacity as me manag- 
mg member of me fanuly, men in such 
a case it nmy be open to a creditor to 
proceed against me joint f amily properties 
leaving it to me members of me family 
to challenge me action of me creditor 
decree-holder. AIR 1935 Lah 1, Diss. 

(Para 10) 

If me creditor intends to make his 
claim against me entire fanuly. then 
even if he impleads only me Karta fr 
the suit it should be sufficiently made 
clear not only in me plaint that me riaim 
^ against me entire family and me 
family prop^es, but this position should 
mso be made clear in me decree so mat 
me omer members of me fanuly may 
^ he t^en by surprise. AIR 1943 Mad 1 
(FB), ReL on. (Para 2 I) 

Cases Referred: Chronological Paras 
(1943) AIR 1943 Mad 1 (V 30) = 

ILR (1943) Mad 248 (FB), Chippa- 
giri Nagireddi v. Venkatadri Som- 
appa IT 

(1935) AIR 1933 Lah 1 (V 22) = 157 
Ind Cas 739, Jai Kishen v. Ram 
Chand o 

(1912) ILR 34 AU 549=9 AH U 
819 (FB), Hori Lai v. Nimman 
Kimwar g 

Brij Lai Gupta and Ashok Gupta, for 
Appellant; Anangpal Gupta (for No 1) 
^d P. M. Gupta (for No. 2), for Respon- 
dents. 


JDDGIVIENT These are two con- 
nected appeals which arise out of pro- 
ceedings in execution of a decree passed 
in favour of Phool Chand in suit No. 242 
of 1953 of the court of MunsiE Koil, dis- 
trict Aligarh. 

2. One Mohan Lai has two sons — 
Udai Ram and Maya Ram. Udai Ram’s 
son was Ram Prasad who was married 
to Smt. Sharbati. Their sons are Laht 
Kishore and Durga Dutt. Maya Ram’s 
son is Shiam Manohar. 
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3. Phool Chand who is the appellant 
in the two appeals before me instituted 
the aforesaid suit no. 242 of 1953 for 
recovery of Rs 2535/- together with in- 
terest etc. from Durga Dutt. It was al- 
leged that the latter had borrowed money 
from Phool Chand and hence the claim 
against Durga Dutt The aforesaid suit 
was decreed. The defendant in that suit 
was described as "Durga Dutt son of Sri 
Ram Prasad, caste Maithil Brahman, 
resident of Pala Sahibabad, Pargana and 
Tahsil Koil, district Ahgarh, Proprietor 
of R S. Sharma & Company, Aligarh”. 
Suit No. 73 of 1959 was brought by Phool 
Chand against Lalit Kishore, Smt. Shar- 
bati, Shiam Manohar and Diurga Dutt. It 
was stated therein that after the passing 
of the aforesaid decree in suit no. 242 
of 1953 against Durga Dutt the plaintiff 
got attached the house and shop in dis- 
pute. 

Objections under Order 21, Ride 58 
C. P. C. were raised by Lalit Kishore, 
Smt. Sharbati and Shiam Manohar on 
the ground that they had a 5/6th inter- 
est in the said house and the shop and 
their aforesaid interest could not be at- 
tached and sold in execution of the de- 
cree in suit no. 242 of 1953. The plaintiff 
Phool Chand sought a declaration by 
suit no. 73 of 1959 that the aforesaid 
house and the shop were liable to be at- 
tached and sold in execution of the 
aforesaid decree in suit no. 242 of 1953 
which had been passed in his favour. 
Suit No. 401 of 1958 was instituted by 
Laht Kishore, Smt Sharbati and Shiam 
Manohar against Phool Chand and Durga 
Dutt in which they prayed that their 
5/6th mterest in the aforesaid house cuid 
shop was not hable to be attached and 
sold in execution of the decree in suit 
no. 242 of 1953 which had been passed 
in favour of Phool Chand. 

4. The trial court decreed suit no 401 
of 1958 and dismissed suit no. 73 of 1959. 
Aggrieved from the decision in the two 
suits Phool Chand preferred appeals 
before the lower appellate court Both 
the appeals were dismissed by it. Phool 
Chand has now preferred second appeal 
in this Court. When the appeals came 
before me earlier I remitted the follow- 
ing issue to the court below for its find- 
ing thereon. — 

"■Whether Shiam Manohar, Ram Pra- 
sad, Durga Dutt and Laht Kishore were 
members of a joint Hindu family and 
whether Shiam Kishore had an interest 
in the properties purchased by Ram 
Prasad and Durga Dutt by the sale deeds 
of 1940?” 

The court below found that Shiam 
Manohar was not a member of the joint 
family with Ram Prasad and his sons. 
It has further found that Shiam Manohar 
had no interest in the properties pur- 


chased in the name of Ram Prasad and 
Durga Dutt by the sale deeds of 1940. 

5. It was the case of Lalit Kishore 
and Smt Sharbati that Ram Prasad had 
purchased the house and the shop in dis- 
pute from his own money and the name 
of Durga Dutt had been entered in the 
sale de^ as benami, and that Shiam 
Mmohar had no interest in the afore- 
said house in dispute because Ram Pra- 
sad and Shiam Manohar were separate. 
The aforesaid findings are findings of 
fact. They cannot be assailed in second 
appeal 

6. It was strenuously urged by Phool 
Chand that the shop and the house in 
dispute were exclusively owned by Durga 
Dutt. The court below repelled this con- 
tention and it must be held that the 
house and the shop in dispute are join^ 
ly owned by the two brothers Lalit 
Kishore and Durga Dutt and their mother 
Smt Sharbati. The question for consi- 
deration is whether Phool Chand could 
execute his decree as against the said 
house and the shop. It was contended by 
the learned counsd for Phool Chand that 
the decree passed in suit no. 242 of 1953 
was bindmg on Lalit Kishore and Smt 
Sharbati also because Durga Dutt had 
taken the loan from Phool Chand for 
purposes of the family business run in 
the name of Messrs R. S. Sharma and 
Durga Dutt as manager of the family 
was representing the interest of the 
members of the family and, there- 
fore, the latter were bound by the 
decree passed against Durga Dutt 
As mentioned above, Durga Dutt was 
described in the suit as the owner of 
Messrs R. S. Sharma & Company, Ali- 
garh. It was stated in the first paragraph 
of the plaint of the said suit that the 
firm R. S. Sharma was the family {khan- 
dani) firm of the defendant Durga Dutt 
for purposes of which he had taken the 
loan from the plaintiff Phool Chand. 
Besides the aforesaid averment that the 
firm R S Sharma was a family firm 
there was no other allegation in the plaint 
to show the character of the firm and 
the members of the family which had 
interest therein, or the fact that Durga 
Dutt T,vas the karta of the faimly and the 
needs of the business necessitated the 
taking of_ the loan. That suit was de- 
creed_ against Durga Dutt and the decree 
describes Durga Dutt as proprietor of 
firm_ R S Sharma & Co Thus there is 
nothing in the decree to indicate that 
Durga Dutt was the manager of the 
family which was conducting the 
family busmess and money had been 
taken for purposes of the said business. 

7. In suit no 73 of 1959, the case of 
Phool Chand was that the house and the 
shop in dispute belonged exclusively to 
Durga Dutt and they w’ere liable to be 
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attached and sold in execution of the 
decree passed against him. In the alter- 
native he contended that even if it was 
held that Lalit Kishore and Smt. Shar- 
bati had any interest in the said house 
and the shop, even then the aforesaid 
pmperties coiild be sold in execution of 
the decree passed in his favour because 
the loan had been taken by Durga Dutt 
for purposes of the family business and 
he being the Karta represented the ofter 
members of the family in his dealings 
with Phool Chand. The case of Lalit 
Kishore and Smt. Sharbati was that 
Shiam Manohar was also a member of 
the family and had an interest in the 
said house and the shop in dispute and 
thus Durga Dutt had only a l/6th_ share 
in the said house and the shop in dispute. 
It has been found that Shiam Manohar 
is not joint with the branch of Ham Pra- 
sad and, therefore, Durga Dutt will have 
a one-tliird interest in the said house 
and the shop in dispute 

8. There can be no doubt that the 
l/3rd interest of Durga Dutt in the pro- 
perties in dispute is liable to be attached 
and sold in execution of the decree pass- 
ed against him and in favour of Phool 
Chand. The question, however, is whe- 
ther the 2/3rd intere^ of Lalit Kishore 
and Sharbati is also liable to be sold in 
execution of the decree passed in favour 
of Phool Chand. The decree passed in 
the earlier suit no. 242 of 1953 was only 
against Durga Dutt and the court below 
held that it was not open to the decree- 
holder in the execution proceedings to 
contend that it could also be executed 
against the interest of Lalit Kishore and 
Smt. Sharbati in the joint properties in 
dispute. It obser\'ed; 

"There is nothing in the plaint of that 
suit to show that Phool Chand had al- 
leged that the debt was borrowed by 
Durga Dutt as a manager of the joint 
family concern and for the b en e fi t of the 
members of the joint family and the 
same was as such binding on the otter 
rrembers of the family. These _ pointe 
should have been agitated and decided in 
the original suit (suit no. 242 of 1953). 

These points cannot be agitated and 
decided in the execution department 
after the decree in suit no. 242 of 1953 
had been passed and put in execution. 

At this stage Phool Chand cannot be 
heard saying that the debt was taken by 
the manager of the joint Hindu f amil y 
concern in his capacity as such manager 
and was binding on every member of that 
joint family.” 

9. Learned counsel for the appellant 
relied on a Frill Bench decision of the 
Punjab High Court in Jai Kishen v. Ram 
Chand, AIR 1935 Lah 1. In the aforesaid 
case one R obtained a money decree 
against D and in execution of that decree 
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a house was attached and sold to the 
decree-holder who obtained possession in 
due course. J, a minor, who was the 
nephew of D brought a suit for posses- 
sion of the house alleging that it was 
the exclusive property of his fatter T 
on whose death it had devolved on him 
and, therefore, it was not liable to attach- 
ment and sale in the execution of the 
decree obtained against D. D and T were 
brothers. The suit was resisted by the 
decree-holder R who contended that T 
and their sons were members of the joint 
Hindu family of which D was the Karta 
and the decree in execution of which the 
house had been sold had been passed on 
foot of a debt raised by D in his capa- 
city as Karta of the family and for pur- 
poses which were binding on all the co- 
parceners. It was also alleged tha t tte 
house in question, though nominally pur- 
chased in the name of D, really belong- 
ed to tte joint family and, therefore, it 
had been properly attached and sold in 
execution of the decree. The Court posed 
the_ question whether in such a case it is 
obligatory on the plaintiff to implead the 
junior members of tte parties to tte suit 
and where this has not been done and the 
decree ex facie is against tte managing 
member alone, whether tte decree-holder 
can proceed against tte entire famil y 
property. It observed as follows: 

"This question has to be examined in 
respect of two distinct classes of cases: 

(i) where tte managing member has 
mortgaged the family property and the 
smt has been brought on foot of tte 
mortgage and decreed against him alone, 
and 

(ii) where tte loan raised by him was 
unsecured and a simple money decree 
has been passed against him to which 
the junior members were not parties” 

A Full Bench decision of this Court 
in Hori Lai v. Nimman Kunwar, (1912) 
ILR 34 All 549 (FB), was relied on (for?) 
the support of tte proposition that in a 
suit brought on the foot of a mortgage 
against tte Karta the decree would be 
binding on the junior members of the 
family. Banerji, J. observed as follows: — i 

"I do not think that it is essential that 
tte manager when he brings Ms suit 
shoiild state in distinct terms that he is 
suing as manager, or that tte plaintiff in 
a suit against the family should describe 
tte defendant as tte manager of the 
family. All that is essential is that tte 
manager is in fact suing or being sued 
as such in respect of a family debt. If it 
is denied that tte person suing or sued 
is tte manager that fact must be proved.” 

On tte second proposition where a 
simple money decree is passed for tte 
recovery of an unsecured debt in a suit 
against the managing member of tte 
family to wMch the junior members were 
not parties, Tek Chand, J. made tte fol- 
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lowdng observation, in Jai Kishen’s case, 
AIR 1935 Lab 1 (supra). — 

"The consensus of judicial opinion is 
overwhelmingly in favour of the view 
that a decree passed against the manag- 
ing member of an imdivided Hindu 
family m respect of a hability incurred 
within the scope of his authority is en- 
forceable agamst the interest of the 
junior members in the family property, 
even though they had not been made 
parties to the suit, but such members are 
not precluded from contesting the autho- 
rity of the manager or the nature of the 
debt, and this they may do either in the 
course of execution proceedings or in a 
suit of their own.” 

Tek Chand, J., however, pushed the 
above mentioned proposition of law still 
further when he observed: 

"There is, of course, no presumption 
that a debt contracted by the manager of 
a Hmdu family was contracted for feunily 
purposes, and this fact must be proved 
by evidence. AIR 1934 P. C. 4 But at the 
same time, the mere circumstances that 
it had not been disclosed in the course 
of the proceedmgs in the original suit 
against the managing member, that the 
debt had been raised for family necessity 
or that the decree does not show on the 
face of it that the judgment-debtor had 
been sued in his capaci^ as manager, is 
not fatal to the right of the decree- 
holder to proceed against the entire 
family property. It is not the frame of 
toe suit or toe form of the decree which 
is conduave of the matter: the essential 
pomt is whether in fact the debt which 
is the basis of toe decree had been rais- 
ed by the judgment-debtor within the 
scope of his authority as the manager and 
for toe purposes of the family. This ques- 
tion of fact can be determined finally 
only after the junior members have_ had 
proper opportunity of being heard, either 
in the execution proceedings, or in a 
separate suit specify brought for the 
purposes.” 

10. I respectfully beg to differ from 
the above mentioned proposition of law 
as enunciated by Tek Chand, J. I am 
not prepared to subscribe to toe view that 
where a creditor institutes a suit against 
a member of the family, not mention- 
ing in it that the defendant is the Karta 
of the family and not disclosing in it 
that toe debt had been incurred for 
family necessity and the judgment and 
decree on the face of it do not show 
that the defendant had been sued in his 
capaaty as the Karta of toe family and 
the liability had been incurred on behalf 
of the family, then in such circumstances 
it is open to the creditor-decree-holder 
to execute his decree against the joint 
family properties and leave it to toe 
members of the family to challenge the 


right of toe decree-holder to proceed 
against the family properties If there is 
nothing m the judgment or the decree to 
indicate that the claim of toe creditor 
had proceeded on the footing that the 
debt had been incurred by the Karta oi 
the family on behalf pf the family and 
for legal necessity, then in such a case 
the decree obtained by the creditor can 
only be executed as agamst toe interest 
of the judgment-debtor in the family 
properties and not against the entire jomt 
family properties in which toe other 
members of the family have interest. It 
may be that m certain cases the defen- 
dant IS not described as the Karta of the 
f ami ly and toe other members of the 
family are not impleaded but if there is 
sufficient indication in the judgment and 
toe decree that the claim was not only 
against the defendant in person but in 
his capacity as the managing member of 
toe family, then in such a case it may be 
open to a creditor to proceed against the 
jomt family properties leaving it to the 
members of toe family to challenge toe 
action of the creditor decree-holder. 

11. In suit no. 242 of 1953 Durga Dutt 
had been described as proprietor (malik) 
of R. S. Sharma & Company and in the 
first paragraph of the plamt it was only 
stated that the firm R S Sharma was 
the family (khandani) firm. In the de- 
scription given in the array of parties 
Durga Dutt was described as the proprie- 
tor That may mean that he was the sole 
proprietor of toe firm. The mere use of 
the expression Khandani in the first 
paragraph of the plaint could not mean 
that the business was run by toe family 
of which Laht Kishore andSmt. Sharbati 
were also members It might be that 
Durga Dutt had continued toe lock mak- 
ing business of his father. That would 
not necessarily imply that the busmess 
of Durga Dutt was a joint business in 
which Lalit Kishore and Sharbati were 
also interested as members of toe family. 
Agam, toe decree was only agamst 
Durga Dutt who was described as the 
proprietor of toe firm R. S. Sharma & 
Co. The judgment of the learned Munsif 
in toe aforesaid case was not produced 
by the appellant and there is only the 
plamt and the decree in suit no. 242 of 
1953 to indicate toe nature of toe suit 
and the decree. There is thus nothmg to 
show that Durga Dutt had been sued in 
his capacity as toe managing member 
of the family of which Laht Kishore and 
Sharbati were members and that the 
firm R S Sharma & Company was the 
joint family firm of the family and the 
money which had been advanced by 
Phool Chand to Durga Dutt had been 
taken by Durga Dutt for the benefit of 
the family. Under these circumstances I 
have no hesitation m holding that it is 
not open to toe decree-holder to proceed 
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against the entire family properties in 
■which Lalit Elishore and Sharbati are 
also interested. The lo-wer appellate court 
took the correcrt view in holding that the 
aforesaid question should have been agi- 
tated and decided in suit no. 242 of 
1953 and it could not be raised subse- 
quently in execution proceedings. 

If that "was not so, a hazardous situa- 
tion -would be created for the members 
of a joint family. The result -would be, 
with which I disagree, that a creditor 
could institute a suit against a member 
of the family and take the other mem- 
bers of the family by surprise by con- 
fining his claim only against one of the 
members and succeed in obtaining a 
decree against the defendant and once 
the decree is obtained he would be free 
to proceed in execution not only against 
the interest of the defendant in the joint 
family property but also against the 
entire family properties lea-ving it open 
to the other members of the family to 
assert their own claims in the joint 
family. If the creditor intends to make 
his claims against the entire family, thm 
even if he impleads only the Kaiia in 
the suit it shoiild be sufficiently made 
clear not only in the plaint that the 
claim is against the entire family and 
the family properties, but this position 
should also be made clear in the decree 
so that the other members of the family 
may not be taken by surprise. If the 
position is made clear in the judgment 
and the decree that the decree was con- 
fined not to the defendant alone but it 
also extended as against -the entire 
f amily , then only the decree-holder could 
proceed against the family properties. It 
such a position is not made clear in -the 
judgment and the decree then the decree- 
holder has no right to proceed in execu- 
tion beyond the interest of the defen- 
dant-judgment-debtor in the family pro- 
perties. In Cfaippagiri Nagiredi v. Venka- 
dari Somappa, AIR 1943 Mad 1 (FB) the 
case related a claim on the basis of a 
promissory note. It was observed; 

"Each case must depend on its o-wn 
facts but where the facts are similar to 
the facts in those cases, as they are in 
the present case, only the defendant can 
be called upon to satisfy the decree. A 
creditor has ohiy himself to blame if he 
contents himself with the suing on the 
instiument. He can if he -wishes add a 
claim on the debt and join the other co- 
parceners as defendants, or he can bring 
a suit against them on the debt.” 

It is not necessary to refer further to 
the aforesaid case as it arose out of a 
claim on the basis of a promissory note. 

12. I agree -with the view of the court 
below that "at this stage Phool Chand 
cannot be heard saying that the debt 
was taken by the manager of the joint 
Hindu family concerned in his capacity 
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as such manager and -was binding on 
every member of that joint famil y ” 

13. Even though it was not necessary 
for me to consider the e-yidence on the 
record -with regard to the liability of the 
joint family I have looked into the e-vi- 
dence and find that it is whoUy insuffi- 
cient to establish that the firm R. S. 
Sharma & Co. was a joint family firm in 
which Lalit Kishore and Sharbati had 
interest and the money borrowed by 
Durga Dutt from Phool Chand was for 
legal necessity and for the benefit of 
the family firm 

14. The appeals fail and are dismissed 
■with costs. 

MVJ/D.V.C. Appeals dismissed. 


AIE 1969 ALLAHABAD 159 (V 56 C 29) 
SATISH CHAITORA, J. 

Kishori Lai Bihani, Petitioner v. The 
AddL Collector and District Magistrate, 
Kanpur and others. Respondents. 

Ci-vil Misc. Writ No. 299a of 1967. D/- 
21-12-1967. 

Essential Commodities Act (1955), Ss. 
6 A and 7 — Forfeiture of goods — Mens 
rea or bona fides of dealer — Considera- 
tion of, is relevant — Ss. 6 A and T are 
in pari materia. 

The consideration of mens rea or bona 
fides of a dealer is rele-vant -while passing 
an order of forfeiture of foodgrains from 
hm under S. 6 A. The -view that the ques- 
tion of bona fides or mens rea of a 
dealer may have bearing in criminal 
proceedings and_ may be considered there 
if any proseciition is launched against 
the dealer and that those considerations 
are out of place at the stage of the con- 
fiscation, is not correct. The contraven- 
tion attracting the provisions of S 6 A 
has the same legal incidence and conse- 
quences and has the same nature and 
character as the contravention made 
pimishable by S. 7. The two pro-visions 
L e. Ss. 6 A and 7 are in pari materia. 
AIR 1966 SC 43, Rel 

(Paras 2, 3, 4, 6 & 7) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 43 (V 53) = 1966 

Cii LJ 71, Nathu Lai v. State of 

Madhya I^adesh 2 

J. Swaroop, V. Swaroop and Subodh 
Markandey, for Petitioner; Standing 
Counsel, for Respondents. 

ORDER : — Section 6 -A of the Essen- 
tial Commodities Act, 1955, authorises 
the Collector to order the confiscation of 
foodgrains, edible oilseeds or edible oils 
in pursuance of an order made imder 
Section 3 of that Act if he is satisfied 
that th ere has been a contravention of 

IL/JL/E96/68 
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such order. For the same contravention 
the dealer is liable to be punished imder 
Section 7 of the Essenti^ Conunodities 
Act to the punishments mentioned there- 
in. (Sic) Under clause (b) of Sec 7(1) any 
property in respect of which the order 
has been contravened or such part there- 
of as the Court may deem fit shall be 
forfeited to the Government. Under the 
proviso the Court can refrain from direct- 
ing the forfeiture of the seized property 
if it IS of the opinion that it is unneces- 
sary to direct it. 

2. The question is whether the con- 
travention spoken of in section 6-A has 
the same legal incidence and consequen- 
ces and has the same nature and charac- 
ter as the contravention made punish- 
able by section 7. In Nathu Lai v. State 
of Madhya Pradesh, AIR 1966 SC 43 the 
Supreme Court held that mens rea vras 
an essential mgredient of an offence 
under Section 7 of the Essential Com- 
modities Act An intentional contraven- 
tion of an order made under Section 3 
of that Act has to be established. If it is 
proved that the breach of an order under 
Section 3 was imder a bona fide belief 
that the dealer could legally store the 
foodgrains seized, without infringing any 
order, there would be no "contraven- 
tion” under Section 7 of the Act 

3. In my opinion the contravention 
attracting the provisions of section 6A is 
of the same character. It is to be seen 
that the same transaction of seizure of 
foodgrains on the ground that an order 
imder Section 3 has been violated at- 
tracts habUity to forfeiture under sec- 
tion 6A as well as pumshment under Sec- 
tion 7. Section 6A as well as section 7 
expressly use the same word "contraven- 
tion” on the existence of which the power 
to take action arises Under section 6A 
the Collector has to be satisfied that 
there has been a contravention of the 
order. Under Section 7 the Court has 
to find contravention of the same order. 
Two provisions are in pari matena. They 
should bear the same significance and 
legal incidents. Thus for satisfying him- 
self that the provisions of an order under 
Section 3 have been contravened, the 
Collector would be entitled to take into 
consideration the question whether there 
was an intentional contravention of the 
order, or whether the conduct of the 
dealer was bona fide, under the belief 
that he v'as acting legally. These consi- 
derations would not be outside the pur- 
K-iew of the satisfaction of the Collector 
that there has been a contravention of 
the order. 

4. This \lev/ is strengthened by the 
scheme of the Act. Under Section 7 after 
the Court finds that there has been a 
contravention, the property in relation to 
which there has been a contravention is 
to stand forfeited to the Government, 


subject to the Court directing to the 
contrary. The Court can for reasons to 
be recorded refram from directing the 
forfeiture if in its opinion it is not 
necessary to do so. So, in a case where 
initially an order of confiscation has 
been passed imder section 6A, and the 
dealer is subsequently prosecuted, the 
Court is entitled to look into the whole 
matter and to see whether there were 
reasons for not directing so. If it finds 
that it is not necessary to order for- 
feitiure of the goods, it can direct that 
the goods need not be forfeited In that 
case the initial order of the Collector 
would stand modified or abrogated. 

Thus the orders imder section 6A are 
provisional, that is they are subject to 
the orders passed by the Court. Section 
7 does not require that the contravention 
for which the dealer was hable to be 
punished under it, was something differ- 
ent in nature and character than &e con- 
travention for which an order of for- 
feiture is to be passed by the Collector 
in the first instance u/s. 6A. That shows 
that the contravention which entails for- 
feiture is of the same kind as that for 
which a dealer can be punished I am, 
therefore, of the opinion that the ques- 
tion whether there was mens rea was 
relevant at the stage of passing an order 
of forfeiture under Section 6A. 

5. In this case the U. P. Foodgrains 
(Restriction on Hoardmg) Order, 1966, 
which came into force on June 30, 1966, 
provided that a hcensed dealer shall not 
have m liis possession at any time, a 
quantity of any one of the mentioned 
foodgrains exceeding 1,000 quintals or of 
aU kmds of foodgrains exceeding 2,500 
quintals This order was amended by the 
U. P. Foodgrains (Restriction on Hoard- 
ing) (Amendment) Order, 1967, which 
came into force on 1st February, 1967. 
Under this amendment for the words 
"1000 quintals and 2500 quintals” the 
words "250 quintals and 1000 quintals” 
were substituted with the result that a 
dealer could not keep more than 250 
quintals of any particular variety of 
foodgrain. On 16th March, 1967, the 
authorities conducted a raid on the peti- 
tioner’s premises and seized 539 26 quin- 
tals of paddy. 

Subsequently on 7th July, 1967, a 
notice was issued to the petitioner to 
show cause why the seized quantity of 
paddy be not confiscated. Ultimately on 
29th July, 1967 the Additional Collector 
passed an order confiscating 289-26 quin- 
tals of paddy which was found with the 
petitioner in excess of the permissible 
majumum of 250 quintals The Additional 
Collector held that ho ivas not empower- 
ed to take into consideration the bona 
fides or otherwise of the conduct of the 
petitioner. He had only to see whether 
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there was any violation of the provisions 
of law. 

6. The petitioner went up in appeal 
under Section 6-C to the Commissioner. 
The Commissioner held that it was true 
that there was no guilty intention on the 
part of the petitioner because the amend- 
ments introduced on 1st February, 1967, 
had not come to the notice of the officials 
as well as the public until much later, 
but the question of bona fides may have 
beainng in criminal proceedings and 
v,-ould be liable to be considered there if 
any criminal prosecution is laimched 
against the petitioner. At this stage of 
confiscation these considerations are out 
of place. The Commissioner further foimd 
that the petitioner was sending regular 
reports about his stock to the Marketing 
Inspector even though they were in ex- 
cess of the maximum prescribed by the 
amendment That shows that he had no 
intention of committing a breach of the 
order. On this finding, it could not in 
my opinion, be said that the petitioner 
had contravened the order. No liabtiity 
of confiscation accordingly arose. 

7. As explained above the officials 
below misdirected themselves in law in 
taking the view that the considerations of 
mens rea or bona fides were irrelevant 
while passing an order under Section 6A 
confiscating the seized goods 

8. The petition, therefore, succeeds 

and is allowed. The impugned order con- 
&cating the goods seized from the peti- 
tioner’s premises on 16th March, 1967, 
is set aside Under the circumstances, 
the parties will bear their own costs. 
HGP/D.V.C. Petition allowed. 


AIR 1969 ALLAHABAD 161 (V 56 C 30) 
S K. VERMA, J. 

Ishtiyaq Husain Abbas Husain, Appel- 
lant V. Zafrul Islam Afzal Husain and 
others. Respondents. 

Second Appeal No. 4234 of 1959, D/- 
^11-1967, from judgment and decree of 
Ci\nl J., Moradabad, D/- 9-4-1959 

Ciyil P. C. (1908), S. 80 — Suit for dec- 
laration of title and possession decreed — • 
State Government impleaded as pro 
forma defendant, being tenant of pro- 
Ppty>.not putting in appearance — Want 
ot n^icc under S. 80 — ^Plea as to — Can- 
by private individual to 
assail the decree — State Government by 
non-appearance must be deemed to have 
wmved the plea. AIR 1958 SC 274 & AIR 
1942 Bom 339 & (1905) ILR 32 Cal 1130, 
Appld. (Paras 3, 4) 

Cases Referred: Chronological Paras 
(1958) AIR 1958 SC 274 (V 45) = 

1958 SCR 781, Dhian Singh Sobha 

Smgh V. Union of India 3 

IL/rL/E104/68 
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(1942) AIR 1942 Bom 339 (V 29) = 

44 Bom LR 727, Hirachand Himat- 
lal V. Kashinath Thakurji 3 

(1905) ILR 32 Cal 1130=1 Cal U 
542, Raghubans Sahai v. Ful 
Kumari 8 

N. Kumar, for Appellant; M. H. Beg 
and Majeeduddin, for Respondents. 

JUDGMENT : — This is a defendant’s 
second appeal arising out of a suit filed 
by the plaintiff-respondent for a decla- 
ration that the plaintiff is the owner in 
possession of the house described at the 
foot of the plaint, situate in village 
Sahaspur Ali Nagar, Pargana Amrcha, 
district Moradabad. 

2. The plaintiff’s case was that he was 
the owner in possession of the house in 
suit of which defendant no. 2 was a 
tenant. One Mukhtar Ahmad Pradhan of 
the Gaon Samaj instituted proceedings 
under Rule 115D of the U. P, Zamindari 
Abolition and Land Reforms Act, claim- 
ing that the Gaon Samaj was the owner 
of the house in dispute. It was alleged, 
further, that neither defendant no. 2 nor 
defendant no. 4 was the owner of the 
house and that the sale-deed alleged to 
have been executed by Chhidda in favour 
of defendant no. 4 conferred no title 
upon him. In the proceedings under rule 
115-D of the U. P. Zamindari Abolition 
and Land Reforms Act the plaintiff was 
directed to file a regular suit and hence 
he filed the suit out of which this appeal 
has arisen. The State Government was 
made a pro forma defendant and it did 
not put in appearance. The Gaon Samaj 
filed a written statement but thereafter 
took no further interest in the litigation. 
Defendant no. 2 did not put in appearance. 
The suit was contested only by the ap- 
pellant, Ishtiyaq Husain, He pleaded 
that the plaintiff was not the owner of 
the house and that the answering defen- 
dant had purchased the house by a regis- 
tered sale-deed dated the 3rd of Septem- 
ber 1956 from Chhidda who was the real 
owner of the house. The bar of Section 
42 of the Specific Relief Act was also 
pleaded. 

3. The learned Munsif framed three 
issues: — 

(1) WTiether the plaintiff is the owner 
of the house m smt as alleged’ 

(2) Whether the plaintiff is in posses- 
don of the house m suit’ If not, its effect? 

(3) To what relief, if any, is tlie plain- 
tiff entitled? 

He decided the first two issues in plain- 
tiff’s favour, namely that he was the 
owner in possession of the house in dis- 
pute. The suit was, however, dismissed 
by him on the technical ground that the 
notice imder section 80 of the Code of 
Civil Procedure had not been proved. 
Curiously enough, the learned Munsif 
decided this point imder the third issue 
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which related only to relieL There was 
no specific issue on this point. The plain- 
tiff filed an app^l which was allowed 
by the learned Ciill Judge of Moradabad 
and the suit was decreei The learned 
counsel for the appellant has tried to im- 
pugn the decree of the lower appellate 
Court on the ground of want of noticre 
as the result of absence of its prooL It 
apj^rs to me that the plea of want of 
notice is open only to the Government 
and the Officers mentioned in section 80 
and It is not open to a private individuaL 
In this particular case the State Govern- 
ment did not ei’en put in appearance. The 
notice, therefore, must be deemed to 
have been waived by it. In Dhian Singh 
Sobha Singh v. Union of India, AIR 
1958 SC 274 their Lordships observed as 
follows; — 

"It is relevant to note that neither was 
this point taken by the respondent in the 
written statement which it filed in 
answer to the appellants’ claim nor w^as 
any issue framed in that behalf bv the 
trial Court and this may justify the in- 
ference that the objection under S. 80 
had been w'aii^ed.” 

In IBrachand Himatlal v. Kashinath 
Thakurji, AIR 1942 Bom 339 a Diiision 
Bench of the Bombay High Court said 
this- — 

"It is well settled and is conceded that 
the party in whose fai'our the section 
prescnbes notice to be given can waive 
his right to notice 

•a« ••• ••• 

In the first place defendant 3 is not 
the proper party to raise it and in the 
second place the receivers in our opinion 
must be deemed to have -waived their 
right to notica It is open to the party 
protected by S 80 to waive his rights, 
and his w-aiver binds the rest of the 
parties. But only he can waive notice, 
and if that is so. it is difficult to see anv 
logical basis for the p>osition that_ a 
party who has himself no right to notice 
can challenge a suit on the ground of 
want of notice to the only party entitled 
to receive it.” 

In Raghubans Sahai v. Ful Kumari. 
(1905) ILR 32 Cal 1130 a Division Bench 
of the Calcutta High Court observed as 
follows; — 

"In the case before ms. the Secretary 
of State w-as joined as a party-; the only 
objection is that the notice required by 
S 424 (present S 89) of the Civil Proce- 
dure Code, w-as not served upon him two 
months before the institution of the suit. 
This objection in my opinion ought not 
to prevail for two reasons. In the first 
place, this objection can be taken onlv 
by the Secretary of State for whose 
benefit t"e notice is intended; but al- 
though the objection w-as taken on his 
behalf in the court of first instance and 
was overruled, the objection has not been 


pressed by him in this Court: indeed, 
although the point w-as decided sgairst 
the Secretary of State by the first court, 
no appeal was preferred by him. sup 
though he was a party- respondent to this 
appe^ he has not cio^n to enter ap- 
pearance.” 

4, In the case before me. as I have 
said aboy-e. the State of Uttar Prad^i 
did not even put in appearance in the 
trial court and it must be deemed to 
have waived any objection with regard 
to notice. In my opinion, it is not 
to the appellant to raise this plea. The 
decree of the lower appellate court is 
perfectly correct and it must be uphdd. 
This appeal is. therefore, dismissed -with 
costs throughout. 

SSG/D.V.C. - Appeal dismissed. 


AIR 1969 AULAHAB-AD 162 (V 55 C 31) 
K. B. ASTHAKA. J. 

Raj Kumar. Defendant-Applicant^ v. 
Vijaya Kumar and another, PlaintiS 
Opposite Parties. 

Ci\-il Revn. No. 219 of 1966, D/- 24-10- 
1967. 

(A) Civil P. C. (1908), Preamble — 

Judicial precedents — P:^ciples as to — 
Decision without reason can hardly be a 
precedent — Decision of Dh-ision Bench 
of High C^urt of AHahahad (old) prior to 
1948 — Entitled to great respect and 
value — But to say that a Judge of the 
New High Court established under U. P. 
High (i;otirts Amalgamation Order 1S4S, 
Para 14 is bound by it may not be unite 
correct. (Para 3) 

(B) Evidence Act (1872), S. 33 — Certi- 

ficate of guardianship under S. 7 of Guar- 
dians and Wards .Act is admissible in evi- 
dence — Entries therein as to period of 
minority are relcy-ant under S. 35. Eri- 
dence Act — (Guardians and Wards Act 
(1S90). S. 7). (1S9B) ILR IS -All 47S. Not 
FoU. (1890) ILR 17 Cal 849. D‘,stmg-; .AIR 
1928 PC 152. RcL; AIR 1926 Oudh SS & 
AIR 1929 Oudh 134, FolL (Para 4) 

(C) Civil P. CX (1908), S. 115 — Powers 
of Court — Question as to age of minor 
plaintiff — Defendant not raising anT 
objection in court below to admissibility 
of certified copy of application filed b.T 
minor's mother under Guardians and 
Wards Act and to certificate of guardian- 
ship — He cannot question admissibility 
of such documents in revision. 

(Para 5) 

Cases Referred: Chronological Para* 
(1950) AIR 1950 Cal 533 (V 37). 

hluktipada Daw-n v. Aklema 

Khatun 3 

(1929) AIR 1929 Oudh 134 (V 16)=» 

6 Oudh WN 51. Ameer Hasan y-. 

Muhammad Ejaz Husain * 

IL,/JL/E73/68 
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(1928) AIR 1928 PC 152 fV 15) = 

55 Mad LJ 88. Sadiq Ali Khan 
V. Jai Kishori ^ 

(1926) AJR 1926 Oudh 88 (V 13) = 

12 Oudh LJ 453, Mohan Lai v. 
Mohammad Adil 4 

(1896) ILR 18 All 478=1896 All 

158, Gunjra Kuer v. Ablakh 
Pande „ . , ^ 

(1890) ILR‘ 17 Cal 849. Satish 
Chunder Mukhopadhya V. Mohen- 
dro Lai Pathuk 3 

Prakash Gupta, _ for Applicant; J. N. 
yerma. for Opposite Parties. 

ORDER : — This is an application in 
revision filed by the defendant in a^ suit 
pending in the court of the Munsif of 
Mathura, which was filed by the plain- 
tig, opposite party Vijaya Kumar, on 
27-7-1964 as minor through his mother 
Sethani ^gmla DevL The suit was for 
recovery of arrears of rent and eject- 
ment of the defendants from an accom- 
modation of which the plaintig was the 
landlord After the written statement had 
been filed on behalf of the defendants, 
contesting the suit the proper issues 
were framed. On 10th of August. 1965, 
Sethani Vimla Devi was examined as a 
witness for the plaintig on commission. 
At the end of her cross-examination cer- 
tain questions were put to her on behalf 
of the defendants regarding her age and 
that of her son Vijaya Kumar, the 
plaintig One of the questions was as to 
what her age was when her son Vijaya 
Kumar, the plaintig was bom. She first 
answered that she was 19 years of age 
but again stated that she was 17 years 
of age when Vijaya Kumar, the plaintig, 
was bom. In the description of her name 
her age u'as mentioned as 40 years fay 
the Commissioner No question was ever 
put to her on behalf of the defendants as 
to what her age was on the date on 
which she gave the statement. It appears 
that the defendants relying on her state- 
ment in cross-examination and on cal- 
culating the age of the plaintig on that 
basis, found that the plaintig was over 
21 years of age on the date when he 
presented the plaint in the court 

Thereupon an application dated 12th 
October. 1965 was filed on behalf of the 
defendants praying for an amendment in 
the written statement by adding a plea 
that the plaintig being a major, when he 
filed the suit the plaint was not properly 
presented and verified. Soon after an 
application was filed by Vijaya Kumar, 
the plaintig. on 20th October 1965 under 
Order 32 Rule 12 C. P. Code for secur- 
ing an order that he had attained majo- 
rity and next friend be discharged. The 
defendants filed an objection to this ap- 
plication of the plaintig on the groimd 
that the plaintig being a major on the 
date of the suit, the application imder 


Order 32, Rule 12 C. P. Code was incom- 
petent. 

In support of his application under O. 
32. Rule 12 C. P. Code, the plaintig filed 
a certified copy of an apphcation given 
by Setham Vimla Devi under the Guar- 
dians and Wards Act in the court of the 
District Judge and the order passed 
thereon granting a certificate of guar- 
dianship under Sec. 7 of the Guardians 
and Warris Act appointing Setham 
Vimla Devi as guardian dunng the penod 
of the minority of her son Vijaya Kumar 
viz. till the 20th day in the month of 
July, 1965. Thus the certificate which 
was granted by the District Judge imder 
Section 7 of the Guarehans and Wards 
Act declared that Vnaya Kumar’s minor- 
ity was to cease after 20th July 1965 On 
behalf of the defendants a commumca- 
tion received from the Mumcipal Board 
of Mathura, was filed showing that in 
the year 1944 no child was bom to 
Seth Bhagwan Das, father of Vijaya 
Kumar. 

2. The learned Munsif considered the 
application of the defendants for amend 
ment of the written statement, the ap- 
plication of the plamtig under Order 32, 
Rule 12 C. P Code and the objection of 
the defendants to the said application to- 
gether. Relying upon the application 
under the Guardians and Wards Act and 
the certificate granted imder Section 7 
of that Act produced in evidence on 
behalf of the plaintig. the learned Mun- 
sif held that the plaintig was a minor on 
the date when the plaint was presented 
and that he had attained majority on 21st 
July 1965 Accordingly the apphcation of 
the plaintig under Order 32, Rule 12 
C. P. Code was allowed while the objec- 
tion of the defendants to that application 
and the application of the defendant for 
amendment of the written statement were 
dismissed. The defendant has now come 
up in revision before this court under 
section 115 of C. P. Code against the 
rejection of his application for amend- 
ment of the written statement. 

3. Sri Prakash Gupta, learned coun- 
sel appearing for the applicant, urged that 
in rejecting the prayer of the defendants 
for amendment of the written statement 
the court below acted with material ille- 
gality and irregularity in the exercise of 
its jurisdiction inasmuch as by taking 
into consideration the evidence which was 
inadmissible under the law, the learned 
Munsif erroneously recorded a finding 
that the plaintig was a minor on the date 
of the presentation of the plaint. Learn- 
ed counsel submitted that neither the ap- 
plication under the Guardians and Wards 
Act nor the certificate granted under 
section 7 of that Act would be admissible 
in evidence on the question of age the 
same not being in the nature of an entpr 
in any pubhc or other oSaal book, regis- 
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ter or record stating a fact in issue or 
relevant fact, made by a public servant 
in the discharge of his official duty vrith- 
in the meaning of Section 35 of the 
Indian Evidence Act. Reliance was plac- 
ed in this connection on the ceases of 
Gunjra Kuer v. Ablakh Pande, (1896) 
TT.R 18 All 478 and Muktipada Dawn v. 
Aklema Khatun, AIR 1950 Cal 533. 

No doubt these two cases support the 
proposition advanced by the learned 
counseL Unfortunately the czase of Gun- 
jra Kuer (supra) decided by the Divi- 
sion Bench of Allahabad High Coiurt does 
not give any reason but simply follows 
the decision of the Calcutta High Court 
in the case of Satis Chunder Mukho- 
padhya v. Mahendro Lai Pathuk, (1890) 
ILR 17 Cal 849. The latter case of Cal- 
cutta High Court which has been cited 
by the learned counsel is a dedaon of 
the learned single Judge of that Court 
and it was held that a certificate granted 
by the court in the guardianship proceed- 
ings cannot be treated as a judgment in 
rem and thus is inadmissible in evidence. 
The question whether an order passed by 
the District Judge rmder Section 7 of the 
Guardians and Wards Aci or a certificate 
granted by the court will be relevant was 
actually not considered in the case. The 
previous decisions of the Calcutta High 
Court were conadered by the learned 
Single Judge and it was held that the 
contents of the application made to the 
court under the Guardians and Wards Act 
could be made admissible tmder section 
157 of the Indian Evidence Act for cor- 
roborating the evidence as to age in any 
subsequent legal proceedings. However, 
the learned counsel submitted that the 
Division Bench decision of this Court in 
the case of Gunjra Kuer, (1896) ILR 18 
All 478 (supra) was a direct authority 
for the proportion that a certificate of 
guardianship is no evidence of minority 
and that I was bound by that decnaon. I 
do not agree. Firstly a decision without 
reason can hardly be a precedent and 
secondly this court is a new High Court 
and I am not bound by any Division 
Bench deciaon of the then High Court of 
Judicature at Allahabad. However, a 
decision of the High Court of Allahabad 
as it w’as prior to 1948 would be entitled 
to great respect and will have great 
value but to say that I as a Single Judge 
am bound by it may not be quite cor- 
rect. 

4. Sri G. N. Verma, learned counsel 
appearing for the plaintifi opposite party 
drew my attention to the case of Nawab 
Sadiq Ali Khan v. Jai KishorL AIR 1928 
PC 152. In this case decided by the 
Privy Council a certificate under the 
Guardians and Wards Act w^ relied upon 
as relevant etidence for determining the 
age. Here I may make a reference to a 
case of the erstwhile Oudh Chief Court 


decided by a Division Bench of that 
Court; Mohan Lai v. Mohammad AdO, 
AIR 1926 Oudh 88. It wras held that a 
fflardianship certificate prepared and 
signed by the District Judge is a public 
document under section 35 of the rvi- 
dence Act and an entry therein will be 
releimit. This decision vras followed in 
-the case of Ameer Hasan v. Muhammad 
Ejaz Husain, AIR 1929 Oudh 134 where- 
in it was hdd that the guardianship cer- 
tificate in Oudh granted by District Judge 
was admissible under Section 35 of the 
Evidence Act. I agree with the reasoning 
of the learned Judges of the Oudh Chief 
Court which is equally applicable to a 
guardianship cer^cate granted by a 
District Judge subordinate to our ffigh 
Court as this High Coirrt has also framed 
rules under the Guardians and Wards 
Act which enjoin upon the District 
Judges to grant certificates tmder Sec- 
tion 7 of the Guardians and Wards Act 
in a specified form. Those rules are con- 
tained in Appendix 17(F) of General 
Rules CiviL 1957 for Civil Courts, subordi- 
nate to the High Court of Judicature at 
Allahabad, Volume 2. The form of an 
appointment under Section 7 of the 
Guardians and Wards Act is mentioned at 
page 285 of Volume 2 of the General 
Rules CiviL 1957. One of the requirements 
of the form is that the period of minority 
is to be mentioned. A District Judge 
would be a public servant within the 
meaning of Section 35 of the Indian Evi- 
dence Act or can even be said to be a 
person who performs a duty specifically 
enjoined by the law. The date as to when 
the mmority woiild end would be an 
entry in a public record. In all the cases 
decided by Calcutta High Court this as- 
pect of the question was not considered 
and it is not known whether the Cal- 
cutta High Court had made an 3 ' rules 
under the Guardians and Wards Act re- 
quiring the District Judges to grant a 
certificate under section 7 of that Act in 
any particular form. I have no doubt in 
my mind that a certificate granted by a 
District Judge under section 7 of the 
Guardians and Wards Act would be ad- 
missible in evidence and any entry there- 
in would be relerant under Section 35 
of the Indian rwidence A.ct. Thus the 
certificate granted by the District Judge 
under Section 7 of the Guardians and 
V.’ards Act appointing Sethani Vimla Devi 
as the guardian of her minor son Mjava 
ivmnar and entering the date 20th July 
1955 up to _which the minority was to 
last was rightb* relied upon by the 
learned Munsif as an evidence of age of 
Mjaya Kumar, the plaintiff. 

5. I need not consider the other argu- 
ment raised bv Sri G. N. Verma, learned 
counsel for the plaintiff, opposite party 
on the merits when he submitted that 
the evidence of Sethani Vimla Devi itself 
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proved the date of birth of the plaintiS 
according to which he was minor when 
the suit was filed. However, there does 
appear some force in the argument of 
Mr. G. N. Verma, to the efiecfi that the 
defendant not having raised any objec- 
tion in the court below to the admissi- 
bility of the certified copy of the appli- 
cation filed by Sethani Vimla Devi under 
the Guardians and Wards Act and to 
the certificate of guardianship he camot 
now in revision question the admissibility 
of those documents in evidence. 

6. For the reasons given above, I do 
not find any merits in this application 
and reject it with costs. 

HGP/D.V.C. Application rejected. 


ATR 1969 AliAHABAD 165 (V 56 C 32) 
S. D. SINGH, J, 

Rahmat Ullah, Applicant v. State, Op- 
posite Party. 

Criminal Revn. No. 1482 of 1966, D/- 
18-1-1968, from order of Magistrate, 
Varanasi, D/- 19-4-1966. 

(A) Constitution of India, Art. 77 ( 1 ) — 

Citizenship Act (1955), S. 9(2) — Citizen- 
ship Rules (1936), E. 30 — Order under 
S. 9(2) and R. 30 — Nature and v^dity 
of — Executive order within meaning of 
Art. 77(1) is valid though passed in name 
of CentTJil Government and not President. 
AIR 1959 SC 308 & AIR 1964 SC 643, 
Reh on. (Paras 7, 8) 

(B) Citizenship Rules (1956), R. 30 — 
Decision under, by Central Government 
— TiTien final. 

Central Government can be said to 
have taken decision determining dtizen- 
ship of a person under R. 30 by the date 
the Central Government has taken neces- 
sary steps to communicate the decision to 
the person concerned and when the 
order has gone out of the precincts of 
the office of Centr^ Government on that 
date. It cannot thereafter be said that 
chance of the advice of the Ministers 
being changed still exists. AIR 1963 SC 
395, Rel. on. (Para 15) 

(C) Foreigners Act (1946), S. 14 — 
Citizenship Act (1955), S. 9(2) — Citizen- 
ship Rules (1956), E. 30 — Receipt of 
decision of Central Government under 
R. 30 by State Govt. — Framing of 
charge under S. 14 prior to communica- 
tion of order under R. 30 to accused — 
Effect — Proceedings are not vitiated. 

Where after obtaining the decision of 
the Central Government under R. 30, a 
person is prosecuted \mder S. 14 of the 
Foreigners Act (1946) by the State Govt. 
the proceedings do not get vitiated on the 
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ground that the order communicating 
decision of the Central Government was 
served upon him after framing of charge 
under S, 14 against him. (Para 18) 

If such a decision is secured by the 
State Government by the time it becomes 
necessary for the Court to give a decision 
in the case, keeping in view the purpose 
of S. 9(2) and R. 30 there can be no 
reasonable ground for disregarding such 
a decision and deciding the case as if no 
decision had been given in the case. It is 
of course to be seen whether in any 
particular case any prejudice has been 
caused to an accused person on account 
of the late securing of the decision of the 
Central Government; but unless there is 
some question of prejudice being caused, 
it should not be open to courts to dis- 
regard the decision of the Central Gov- 
ernment. AIR 1962 All 383, Explained. 

(Para 19) 

(D) Foreigners Order (1948), Para 7 — 
Person entering India as Indian citizen — ■ 
Becoming foreigner thereafter — Cannot 
be prosecuted for breach of Para 7. 

Paragraph 7 of the Foreigners Order 
cannot be made to cover the case of a 
person who having entered India as a 
citizen of India fails to depart from India 
even though he may have ceased to be a 
citizen of India. In order that there may 
be a breach of Paragraph 7 it is neces- 
sary that the accused must have entered 
India as a foreigner and it is immaterial 
that he was a foreigner at the time he 
was prosecuted. AIR 1961 All 428, FoU. 

(Para 22) 

(E) Foreigners Act (1946), S. 2(a) 
Citizenship Act (1955), S. 9(1) — Acquisi- 
tion of foreign citizenship by Indian citi- 
zen between 26-1-1950 and commence- 
ment of Citizenship Act — No loss of 
Indian citizenship till commencement of 
Citizenship Act — Person entering India 
before commencement of Act (1955) can- 
not be deemed foreigner at thne of his 
entry. 

Even if an Indian citizen acquires 
foreign citizenship between 26-1-1950 and 
commencement of the Citizenship Act, 
he also retains Indian citizenship by vir- 
tue of S. 9(1) of the Citizenship Act, till 
the commencement of the Citizenship 
Act. Therefore, if he retiims to India 
before commencement of the Act, he 
cannot be called as foreigner, for, 
foreigner as defined in S. 2(a) of Foreig- 
ners Act (1946) is not a person who has 
acquired foreign citizenship but is a per- 
son who is not citizen of India. 

(Para 21) 

On interpretation of S. 9(1) of the 
Citizenship Act it is clear that it is only 
in acquisition of foreign citizenship sub- 
sequent to commencement of the Act 
(1955) that the two dates of acquisition 
of forei^ citizenship and loss of Indian 
citizenship will be the same, not so in 
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case in which foreign citizenship has 
been acquired in between 26-1-1950 and 
the cximmencement of the Act. There is 
obviously sn anomaly in the law inas- 
much as a person who acquired 
citizenship of a foreign country before 
the commencement of the Citizenship 
Act 1955. will have double citizenship in 
between 26-1-1950 and the date of the 
commencement of the Act which is 30th 
December, 1955. (Para 21) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 648 (V 51)= 

(1964) 5 SCR 294. Jayantilal 
Amratlal v F. N. Rana 5 

(1963) AIR 1963 SC 395 (V 50) = 

(1962) Supp 3 SCR 713. Batiihittar 
Singh V State of Punjab 11. 12, 15 
(1962) AIR 1962 AU 383 (V 49) = 

1962(2) Cri U 166, Khalil Ahmad 
V State of UP. 11. 16 

(1961) AIR 1961 SC 493 (V 48) = 

(J9S.V 2 SCB 371, Stste of Pzzniab 
V. Scidhi Sukhdev Singh 13 

(1961) AIR 1961 All 428 (V 48)= 

1960 All U 924=1961 (2) Cri 
LJ 173. State v. Yakub 22 

(1959) AER 1959 SC 308 (V 46) = 

1959 Supp (1) SCR 319. Gullapalli 
Nageswara Rao v Andhra Pradesh 
Road Transport Corporation 5 

Bashir Ahmad, for Applicant 
ORDER : — This application arises out 
of a case against the applicant un der 
Section 14 of the Foreigners Act (XXXI 
of 1946). 

2. The prosecution allegation was that 
the applicant is a Pakistani national and 
came to India on the basis of. a Pakistani 
passport dated 15th March, 1955. and 
Indian Visa dated 22nd March, 1955, and 
stayed on in India beyond the period fix- 
ed* under the visa 

3. The applicant’s contention was that 
he is an Indian and not a Pakistani citi- 
zen. He alleged that he was in India on 
26th January. 1950. and that he had 
gone to Pakistan for a tempo’tary visit, 
though he admits that he came to India 
after having obtained a Pakistani passport 
and an Indian visa. 

4. The main question which arises for 
consideration in the case, therefore, was 
whether the applicant v.-as an Indian 
citizen and reliance for the purpose was 
placed on behalf of the State on Section 
9 of the CiPzenship Act (L^TI of 1955). 
Under sub-section (1) of this section if 
a citizen of India voluntanlv acquired 
the citizenship of another countrv after 
the 26lh of January. 1950 and before the 
commencement of the Act, shall upon 
such acquisition cease to be a citizen cl 
India Under sub-section (2) of the same 
section if any question arises as to whe- 
ther when or how anv person acquired 
the citizenship of another country, it has 
to be determined by such authority in 


such manner and having regard to OTcfa 
rul^ of evidence as may be prescribed 
m this behalf. The provision to that effect 
is Prescribed under Rule 30 of the Citi- 
zenship Rules, 1956 Under this rule if 
any question arises as to whether when 
or how any person has acquired the citi- 
zenship of another country the authority 
to determine such a question is to be the 
Central GovemmenL It was thus con- 
tended on behalf of the State that the 
citizenship of the apphcant has been 
determined by the Central Government 
under the aforesaid Rule 30 and reliance 
for the purpose was placed uixin an 
order. Exi Ka. 10, which purports to have 
been signed by one Sri C. L. Goel, Under 
Secretary to the Government of India. 
This order says that the Central Govem- 
luent has. acting under SecPon 9(2) of 
the Citizenship Act, 1955. and Rule 30 of 
the Citizenship Rules. 1956. determin^ 
that Sri Rahmatullah. who is the appli- 
cant in this revision, had voluntarily ac- 
quired the citizenship of Pakistan after 
26th January. 1950. and before 15th 
Match, 1955. 

5. Learned counsel for the applicant 
has challenged this order from a number 
of points of view and it was contended 
that it could not be relied upon on be- 
half of the State in proof of the dtizen- 
ship of the applicant Under Article 77(1) 
of the Constitution of India all executive 
actions of the Government of India shall 
be expressed to be taken in the name of 
the President and it was contended that 
even this order should have been passed 
by the Central (Overnment in the name 
of the President and as it was not it is 
not a valid order for the determination 
of the citizenship of the applicant Clause 
(1) of Article 77 aforesaid relates to ex- 
ecutive action of the Government and 
it Was contended that even a quasi-judi- 
dai order such as the one which deter- 
niiiies the citizenship of a person is an 
ex^utive action of the Government 
vritbm the meamng of clause (I) of Arti- 
cle 77. Rebance for this purpose was 
placed upon two dedsions of the 
Supreme Court Gullapalli Kageswara 
Hap V. Andhra Pradesh State Road 
Transport Corporation, AIR 1959 SC 308 
anil Javanti Lai Amrit Lai v. F. N. Rana, 
AIR 1964 SC 648. 

G. The 1959 case aforesaid was one ' 
in r^pect of the interpretation of the 
prq\-isions of the Motor Vehicles Act 
1939 On page 326 of this decision, their 
Lordships observed. — 

. *'Tne concept of a quari-judidal ad 
implies that the act is not wholly judi- 
dal; it describes only n dutv cast on the 
ex^utive body or authorirt' to conform 
to norms of judiaal procedure in per- 
forming some acts in exercise of its exe- 
cutive power.” 
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7. What has thus been held in this 
decision is that although an act may be 
quasi-judicial, if it is performed by an 
executive authority in the discharge of 
its executive fimctions, it would be an 
executive action of that authority. The 
1964 case brings out the point more spe- 
cifically. Their Lordships pointed out on 
page 655 of this decision that functions 
which do not fall strictly within the 
fields, legislative or judicial, fall under 
residuary class and must be regarded as 
executive. Proceedmg further their Lord- 
ships pomted out 

"In the performance of the executive 
fimctions, public authorities issue orders 
which are not far removed from legis- 
lation and make decisions affecting the 
personal and proprietary rights of indivi- 
duals which are quasi-judicial in charac- 
ter.” 

This is a dear authority for the pro- 
position that even the quasi-judidal 
function of the executive Govemmerit 
■would be an executive function and it 
would in that case fall -within the four 
comers of dause (1) of Artide 77 of the 
Constitution. 

8. The General Clauses Act X of 
1897. also defines "Central Government” 
as meaning in relation to an'vthing done 
or to be done after the commencement of 
the Constitution, the President. Even ac- 
cording to this provision the authority 
given to the Central Government under 
Rule 30 of the Citizenship Rules. 1956, is 
to be exercised by the President and 
■when this authority is so exerased by 
him or by any other authority permitted 
to do so under the rules of business, the 
action in any case must purport to have 
been taken in the name of the President. 
In -view of what "Central Government” 
is defined to mean under Section 3(8) of 
the General Clauses Act, X of 1897, ■viz., 
"the President” the order in question 
v/ill be deemed to have been made in 
the name of the President, 

9. Another contention on behalf of 

the applicant was that the order. E-x. ka. 

10. which has been relied upon by the 
State -was passed by an Under Secretary 
of the Government of India and could 
not, therefore, be regarded as an order 
of the Central Government. The order 
itself sho-ws that it was not the Under 
Secretary -who passed the order, though 
he has signed it, but the Central Govern- 
ment as is specifically mentioned m the 
order itself that "the Central Government 
. , .hereby determines that the said 

Sri Rahmat Ullah has voluntarily acquir- 
ed the citizenship of Pakistan.” In sign- 
ing the order, therefore, Sri G L. Go-yal 
was referring to a decision -which had 
been taken by the Central Government 
and what Sri Go-yal did by signing the 
order -was only to communicate the 
aforesaid decision of the Central Go-vera- 


ment to those who were likely to be 
affected by it. 

10. The next point which -was urged 
on behalf of the appheant was that even 
if a decision was taken by the Central 
Government -within the meaning of Rule 
30 of the Citizenship Rules, that decision 
could be deemed to have been taken only 
when it was commumcated to the appli- 
cant and that the prosecution in this case 
was premature if it originated pnor to 
the communication of the aforesaid order 
to him. 

11. What appears to ha-ve happened in 
this case is that the charge sheet against 
the applicant was submitted in Februaryt 
1965. as according to the order sheet in 
the Magistrate’s file, the first order pass- 
ed in file case was dated 8th February, 
1965. The order. Ex. ka 10, may be 
deemed to have been passed sometime in 
November. 1964. though nothing is 
brought out in that respect clearly m the 
e-vidence. But it was commumcated to 
the State Government under the Central 
Government letter dated 28th December, 

1964. and served on -the applicant on 29th 
March. 1965. The charge sheet against 
the applicant was framed earher on 6th 
March, 1965. and the order convicting 
him under Section 14 of the Foreigners 
Act was passed on 19th April. 1966 What 
was urged on behalf of the applicant was 
that the order not having been communi- 
cated to him before the 29th of March, 

1965, it will be deemed to have been 
passed against him on that date and the 
entire proceedings taken against him 
prior to it being premature, invahdated 
even the subsequent proceedings against 
him. Reliance for this purpose was placed 
upon two decisions — one of the 
Supreme Court in Bachhittar Singh v. 
Slate of Puniab. AIR 1963 SC 395 and 
another of a Division Bench of this Court 
in Khalil Ahmad v. State of U. P., AIR 
1962 All 383. 

12. The Supreme Court decision in 
AIR 1963 SC 395 relates to an order 
■which was passed by the State Govern- 
ment. Reliance in that case had been 
placed upon Article 166 of the Constitu- 
tion which, however, uses exactly the 
same language which is employed in 
clause (I) of Article 77 of the Constitu- 
tion. It has been held in that case that 
an order passed under clause (1) of 
Article 166 has to be expressed in the 
name of the Governor and that 
merely writing something on the file 
does not amount to an order. 'Their 
Lordships pointed out; 

"The Constitution, therefore, requires 
and so did the Rules of Business framed 
by the Raj Pramukh of Pepsu pro-vide 
that the action must be taken by the 
authority concerned in the name of the 
Rajpramukh. It is not till this formality 
is observed that the action can be re- 
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garded as that of the State or here, by 
•^e Rajpramukh, We may further ob- 
serve that, constitutionally speaking, the 
Munster is no more than an ad\dser and 
that tte head of the State, the Governor 
or Kajpramukh, is to act with the aid 
and advice of his Council of Ministers. 
Therefore, imtil such advice is accepted 
by the Governor whatever the Minister 
or the Council of hlinisters may say in 
regard to a particular matter do^ not 
become the action of the State xmtil the 
adwce of the Coimcil of Ministers is ac- 
cepted or deemed to be accepted by the 
Head of the State.” 

Proceeding fiurther their Lordships 
pointed out 

"Indeed it is possible that after ex- 
pressing one opinion about a particialar 
naatter at a particular stage a LEnister or 
the Council of AEnisters may express 
quite a difierent opinion, one which may 
be completely opposed to the earlier 
opinion. i^Tiich of them can be regarded 
as the 'order’ of the State Government? 
Therefore, to make the opinion amount 
to a decision of the Government it must 
be communicated to the person concern- 
ed.” 

13. Their Lordships then referred to 
an earlier dedsion. State of Punjab v. 
Sodhi Sukhdev Singh, AIR 1961 SC 493 
in which a similar view was taken and 
in which it was observed, — 

"E\’’en if the Council of AEnisters had 
provisionally decided to rdnstate_ me 
respondent that would not pnrevent the 
Council from reconsidering the matter 
and come to a contrary conclusion later 
on xmtil a final dedsion is reached by 
them and is communicated to the Raj- 
pramukh in the form of advice and acted 
upon by him by issuing an order in that 
behalf to the resioondent.” 

14. Then their Lordships finally ex- 
pressed thdr opinion that until the order 
IS communicated to the person affected 
by it, it would be open to the Coimdl of 
AEnisters to consider the matter o^r and 
over again and, therefore, till then the 
communication of the order cannot be 
regarded as more than anything prod- 
donal in character. According to this 
view, therefore, the mere passing of the 
order in the file is not enough to show 
that a dedsion had been taken. The ded- 
sion must be taken and after the appro- 
val to that dedsion is given by the 
authority' whose approval is required 
under the Rules of Busmess, it must be 
communicated to the person concerned. 

15. A question may arise in this con- 
nection whether the order will be deem- 
ed to ha^'e been p.assed within the mean- 
ing of what their Lordships of the 
Supreme Court have expressed in this 
decision, on the date on which it was 
actually served utxm the person affect- 
ed by tbe order or even on the date on 


which necessaiy ster® may have been 
taken by the Centi Government to 
communicate the aforesaid order or ded- 
sion to the ■person concerned In this case 
the e'vidence indicates that the Central 
Government had written to the State 
Government on 28th December, 1964, that 
the order may be communicated to tha 
present applicant The possibility of the 
Central Government changing its ded- 
sion within the meaning of what has 
been observed by their Lordships of the 
Supreme Court in Bachhittar Singh’s case, 
AIR 1963 SC 395 ceased on the date this 
letter dated 28th December, 1964, Ex. Ka. 
11, was sent to the State Government 
Thereafter could it not be said that the 
ch^ce of the ad'vice of the AEnisters 
being changed still existed? Since it had 
gone out of the predncts of the office of 
the Central Government on that date, it 
could be said in respect of it that the 
dedsion had in any case been taken by 
them. 

16. 'The view taken by the Allahabad 
High Court in AIR 1962 All 383 is that a 
pierson cannot be pirosecuted under Sec- 
tion 14 of the Foreigners Act without 
first obtaining the dedsion of the Cen- 
tral Government under Section 9(2) of 
the Citizenship Act. One of the questions 
which was referred to a Division Bench 
in that case was: "Whether the question 
of dtizenship can be dedded by the 
Central Government or by the law 
Courts”? 

17. In answering this question the 
Division Bench observed: 

"Our answer to question no. 1 therefore 
is that the question of dtizen.ship can 
only be dedded by the Central Govern- 
ment in accordance with Section 9(2) of 
the Citizenship Act We further hold that 
there being no dedsion of the Central 
Government in the present case that the 
appEcant was not a dtizen of India he 
could not be prosecuted and convicted 
tmder Section 14 of the Foreigners Act" 

Earlier in the judgment it is piointed 
out at page 387: 

*Tt was next contended that imder 
section 9(2) read with Rule 30 of the 
Citizenship Rules the proper authority to 
determine fte question as to nationahty 
of the petitioner was the Central Gov- 
ernment and that the applicant could 
not have been prosecuted without first 
obtaining the dedsion of the Central 
Government under Section 9(2) of the 
Citizenship Act. In our opinion the ob- 
jection raised by the appEcant is sound.” 

18. It was contended on the basis of 
this dedsion that imles?; the dedsion of 
the Central Govamment is obtained, a 
pjerson cannot even be prosecuted under 
Section 14 of the Foreigners Act It ap>- 
paears difficult however, to accepit this in- 
terpretation of the decision of the Divi- 
sion Bench. In this case the dedsion of 



1900 Bahmat Ullah v. State (S, D. Singh J.j All, 169 


the Central Government -was not obtain- 
ed at all and it was _ consequently held 
that without such decision the applicant 
could not be prosecuted or convicted 
under Section 14 of the_ Foreigners Act 
This decision, in my opinion, _ cannot be 
interpreted to mean that even if the deci- 
sion is given after_ a person been pro- 
secuted as aforesaid, that decision can be 
of no avail during the hearing of that 
case and the prosecution must fail merely 
on the groimd that the decision of the 
Central Government was given after the 
applicant had been prosecuted. 

19. The purpose behind Section 9 of 
the Citizenship Act and Ride 30 of the 
Citizenship Rules is that it is the Central 
Government and the Central Govern- 
ment alone which can decide the citizen- 
ship of a person who is supposed to 
adopt the citizenship of another coimtry, 
and if such a decision is given by the 
State Government by the time it becomes 
necessary for the court to give a decision 
in the case, there does not appear to be 
any reasonable ground _ for disregarding 
such a decision and deciding the case as 
if no decision had been given in the case. 
It will of course have to be seen whether 
in any particular case any prejudice has 
ben caused to an accused person on ac- 
count of the late securing of the dedson 
of the Central Government; _ but unless 
there is some question of prejudice being 
caused, it should not be open to courts 
to disregard tiie decision of the Central 
Government. 

20. The main question which was put 
on behalf of the applicant, however, was 
that even if he had acquired citizenship 
of Pakistan and the decision of the Cen- 
tral Government on that question is final 
tmder sub-section (2) of Section 9 of the 
Citizenship Act 57 of 1955 read with 
Rule 30 of the Citizenship Rules, 1956, all 
that the Central Government could decide 
was that the applicant had acquired citi- 
zenship of Pakidan with effect from the 
date determined by the Central Govern- 
ment and that the acquisition of the citi- 
zenship of a foreign coimtry did not 
automatically make the applicant a 
foreigner for purposes of Section 14 of 
the Foreigners Act XXXI of 1946. Sec- 
tion 14 aforesaid makes a person liable to 
be punished if he contravenes the provi- 
sions of the Act or of any order made 
thereunder. In this particular case, the 
applicant is alleged to have contravened 
the provisions of paragraph 7 of the 
Foreigners Order, 1948 under which pro- 
vision every foreigner who enters India 
on the authority of a visa issued in pur- 
suance of the Indian Passport Act, 1920 
shall depart from India before the eiipiry 
of the period during which he is allowed 
to stay in India. The contention was that 
even though the applicant may have ac- 
quired foreign citizenship as a necessary 


consequence of the order of the Central 
Government passed under Section 9(2) of 
the Citizenship Act, he did not cease to 
be a atizen of India automatically on his 
acquiring foreign citizenship and that 
since he continued to be a citizen of 
India he would not, for purposes of sec- 
tion 14 of the Foreigners Act, be deemed 
to be a foreigner as defined in clause (a) 
of Section 2 of that Act. This clause (a) 
of section 2 of the Foreigners Act defines 
’foreigner’ as a person who is not a citi- 
zen of India. In order therefore that a 
person must be a foreigner he must not 
be a citizen of India and if the appli- 
cant Rahmat UUah had not lost his citi- 
zenship of India even though he had ac- 
quired Pakistani citizenship, he may not 
have committed a breach of paragraph 7 
of the Foreigners Order, 1948. 

21. As to whether or not RahmatuUah 
ceased to be a citizen of India on his 
having acquired Pakistani citizenship we 
will have to look back again to the pro- 
v^ions of section 9, sub-section (1) of the 
Citizenship Act, 1955, This sub-section (1) 
reads ; — 

^ "i^y citizen of India who by natura- 
lisation, registration or otherwise volun- 
tarily acquires, or has at any time be- 
tween the 26th January, 1950 and the 
commencement of this Act voluntarily ac- 
quired, the citizenship of another coun- 
try shall, upon such acquisition or, as the 
case may be, such commencemeni cease 
to be a citizen of India.” 

This sub-section refers to a citizen of 
India acquiring citizenship of another 
country within two periods of time, one 
subsequent to the commencement of the 
Act and the other between 26th January, 
1950 and the commencement of the Act, 
Normally this would cover the entire 
period since January 26, 1950 but the 
consequences of acquiring foreign citi- 
zenship within these two periods of time 
are a little difierent Towards the end of 
sub-section ( 1 ) it provides: — 

"Shall, upon such acquisition or, as 
the case may be, such commencement, 
cease to be a citizen of India.” 

This part of sub-section ( 1 ) of Sec- 
tion 9 thus provides that in one case the 
loss of citizenship of India will be with 
effect from the date of acquisition of a 
foreign citizenship and in the other with 
effect from the commencement of the 
Act. That portion of sub-section (1) which 
connects the loss of atizenship of India 
to the date of acquisition of foreign citi- 
zenship refers to the acquisition of for- 
eign citizenship subsequent to the com- 
mencement of the Act. while the loss of 
citizenship of India with effect from the 
date of the commencement of the Act 
relates to the acquisition of foreign citi- 
zenship between 26th January, 1950 and 
the commencement of the Act The Cen- 
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tral Government may determine the date 
of the acquisition of foreign citizenship 
somewhere between the 26th January, 
1950 and the commencement of the Citi- 
zenship Act, but that would not be the 
date of loss of citizenship of India, as 
sub-section (1) clearly provides that in 
all such cases m which the date of acqui- 
sition of foreign atizenship is between 
the 26th January, 1950 and the com- 
mencement of the Citizenship Act 1955 
that date will be the date of the com- 
mencement of the Act It is only in su^ 
sequent acquisition of foreign citizenship 
that the two dates will be the same, not 
so in case in which foreign citizenship 
has been acquired prior to the commence- 
ment of this Act There is obviously an 
anomaly in the law inasmuch as a per^n 
who acqmred citizenship of a foreign 
country before the commencement of the 
Citizenship Act 1955, ^vill have double 
citizenship in between the aforesaid date 
and the date of the commencement of 
this Act wluch is 30th December, 1055. 
A 'foreigner in clause (a) of Section 2 of 
the Citizenship Act, 1955 is defined not 
as a person who has acquired foreign 
citizenship, it is only that person who 
is not a citizen of India who can be treat- 
ed as a foreigner and not a citizen of 
India, Rahmatullah was a citizen of India 
upto the time of the commencement of 
the Citizenship Act, 1955, and did not 
lose this citizenship, even though he had 
acquired the citizenship of Pakistan He 
was not, therefore, a 'foreigner' under 
the Foreigners Act on the date he ent^- 
ed India and consequently could not be 
prosecuted for an offence^ of breach of 
paragraph 7 of the Foreigners Order, 
1948 under section 14 of the Foreigners 
Act 

22. It is certainly true that on the date 
Rahmatullah was prosecuted under Sec- 
tion 14 of the Foreigners Act he was a 
foreigner, but he did not enter India as 
a foreigner and paragraph 7 of the 
Foreigners Order cannot be made to 
cover the case of a person who having 
entered India as a citizen of India fails 
to depart from India even though he 
may have ceased to be a citizen of India. 
In order that there may be a breach of 
paragraph 7 it is necessary that the ac- 
cused must have entered India as a 
foreigner. If he entered India as a citi- 
zen of India, this paragraph could not 
apply and this is also the view taken by 
a Division Bench of this Court in State 
v. Yakub. 1960 All U 924= (AIR 1961 
All 428) 

23. The apphcant could not, therefore, 
be conwcted under Section 14 of the 
Foreigners Act This application in revi- 
sion IS, accordingly, allowed. The convic- 
tion of the apphcant under Section 14 of 
the Foreigners Act and the sentence of 
18 'months' R. L and a fine of 200/- 


thereunder are set aside He is on baiL 
He need not surrender to his bail bonds 
v/hich shall stand cancelled. 

DVT/D. V.C. Revision allowed. 
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Harinath, Appellant v. Ram Pratap 
Singh and another. Respondents, 

Second Appeal No 3555 of 1958, D/- 
4-^1-1968, against judgment of AddL 
Civil J., Mirzapur, D/- 31-7-1958 

(A) Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), Ss. 20(b), Explanation I thereto and 
232 — Person recorded as occupant with- 
in meaning of S. 20(b) — His eviction 
from land in execution of compromise 
decree passed under S. 180 of U. P. Act 
17 of 1939, thereafter — He is entitled to 
regain possession under S. 232, 

An adhivasi who is recorded as an oc- 
cupant of certain land within the mean- 
ing of S. 20(b) is entitled under S. 232 
to regain possession of the same if he is 
dispossessed after 30th June 1948. not- 
withstanding that his dispossession was in 
execution of the compromise decree pass- 
ed under S 180 of the U P Tenancy 
Act (17 of 1939). 1957 All LJ 593. Ap- 
proved. (Paras 22 and 36) 

Per Jagdish Sahai & R. S Pathak JJ. — 

It is true that a compromise decree is 
an agreement between the parties to 
which the command of the court is super- 
added, but that does not mean that the 
decree passed under Section 180 of the 
U. P. Tenancy Act (17 of 1939) for the 
ejectment, is not a decree or is not one 
for ejectment or eviction. The compro- 
mise stands merged in the decree and 
cannot have a separate existence or iden- 
tity from the decree itself Consequently 
once a decree for ejectment is passed, 
though in terms of a compromise and not 
after contest, it is nonetheless a decree 
and does not remain a mere compromise. 
T^e law does not recognise any distinc- 
tion between a consent or compromise 
decree and one passed after contest as 
regards effectiveness or the force behind 
it. It is well settled that a judgment by 
consent or default is as effective an 
estoppel between the parties as a judg- 
ment whereby the court exercises its 
mind on a contested case (Case law dis- 
cussed). (Paras 8, 9. 10) 

The compromise decree passed under 
Section 180 of the U P Tenancy Act 
(17 of 1939) is an adjudication. It has 
like aU other decrees behind it, the auth- 
ority of the judicial power of the State, 
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It is a command of the court, sealed and 
agned. Consequently, the element of 
compulsion is clearly involved in the 
execution of the decree and in the dis- 
possession of the occupanL In execution 
of that decree the comoulsive_ aspert may 
be latent and not visible yet its existence 
cannot be doubted or denied. 

(Para 151 

It is true that the -word "eviction” is 
generally used in the sense of compulsive 
dispossesaon. And where a person against 
whom a suit is filed under S. 180 of U. 
P. Act 17 of 1939 comes to a compromise 
under the pressure of the suit, it can- 
not be said that there is no element of 
compulsion and that the surrender of 
certain portion of land under the com- 
promise is wilhng or spontaneous. The 
compromise is in the nature of adjust- 
ment in the suiL Moreover, the question 
whether a person entered into a compro- 
mise vhlhngly is immaterial when the 
compromise is followed by a decree, and 
is put in execution and the person is dis- 
possessed through the process of law 
under the compulsive force of the decree. 

fParas 14, 22) 

Per S. N. Singh, J. : — For maintain- 
ing an application under section 232. it is 
immaterial whether the plaintiff has lost 
his possession by forcible dispossession or 
by voluntarily giving up of possession 
before the date of vesting. The plaintiff 
need only prove that he was a recorded 
occupant and that he was not in posses- 
sion at the date of the filing of the ap- 
plication and further that the application 
was within time Explanation I to section 
20 of the Act does not lay down any ad- 
ditional condition which an adhivasi who 
is covered by section 20(b) should com- 
ply with, in order to get relief under 
sertion 232 of the Act The explanation 
does not control the section. It simply 
explains it by saying that even if an 
adhivasi is evicted from the land after 
June 30. 1948. he shall notwithstanding 
the decree, be deemed to be entitled to 
regain possession of the land. The ex- 
planation cannot be interpreted to mean 
that a person claiming relief under sec- 
tion 232 of the Act has to prove further 
that there w’as forcible dispossession. 

(Paras 36. 37. 43) 

(B) Tenancy Laws — U. P. Zamindari 

Abolition and Land Reforms Act (1 of 
1951), S. 20(b)(i) — Entries relating to 
occupant in khasra and khatauni of I336F. 
at variance — Khatauni entry showing 
certain person as occupant while khasra 
entry showing him as sub-tenant — 
Entry in Khatauni is in sufficient com- 
pliance with S. 20fb)r0- (Para 24) 

(C) Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951). S. 20 fb) Explanations I, n, in — 
Compromise decree for eviction of occu- 
pant under S. 180 of U. P. Act 17 of 1939 


passed on 8-12-1948 — No mention in 
compromise or decree for correction of 
records — Entries in favour of occupant 
cannot be deemed to have been corrected 
— Explanation I excludes operation of 
Explanations n and m. (Para 25) 

Cases Referred: Chronologic^ Paras 
(1965) AIR 1965 SC 54 (V 52) = 

(1964) 7 SCR 800. Amba Prasad 
V. Mohaboob Ah Shah 27 

(1965) AIR 1965 AU 253 (V 52) = 

1964 All LJ 273, Jhaman Lai v. 
Deputy Custodian General 42 

(1963) 1963 R D. 151 (All). Sakur 
Sai V. Ram Chanttar Suigh 16, 40 
(1958) Civil LrCsc. Writ No. 2023 of 
1958 D/- 22-7-1958 (All), Jian v. 

Board of Revenue 16. 35. 38, 40, 41 
(1958) Civil Misc. Writ No. 2502 of 
1958 (All) 41 

(1957) 1957 All LJ 593 = 1957 All WR 
(HC) 630. Dwarika Prasad v. Board 
of Revenue 26. 35. 36. 38. 39, 40, 

41, 42 


(1956) AIR 1956 SC 346 (V 43) = 

1956 SCR 72. Sailendra Narayan 
Bhanja Deo v. State of Orissa 10 
(1947) AIR 1947 Lah 296 (V 34). 

Ram Labhaya v. Dani Ram 19 

(1933) AIR 1933 All 252 (V 20) = 

ILR 55 All 334 (FB), Mohiuddin 
v. Mt. Kashmiro Bifai 21 

(1878) 1878-8 Ch. D. 39 = 47 LJ Ch. 

617, Newby v. Sharpe 13 

(1866) 1 C. P. 570 = 35 LJCP 351, 
Lievesley v. Gilmore 20 

(1858) 140 ER 1149=4 C. B. N. S. 

423, In re, Emery and Barnett 13 

(1855) 104 R R 562=25 L. J. C. P. 

44, Upton V. Townend 13 


Behariji Dass, for Appellant. 

JAGDISH SAHAI, J. : — This second 
appeal, which is directed against the de- 
cree passed by Sri B. K. Sharma. Addl. 
CivU Judge. Mirzapur, dated ^7-1958, 
has come tons on a reference made to a 
Full Bench oy a Division Bench of fhi«; 
Court. 

_ 2. Suit No. 1 of 1954. which has given 
rise to this second appeaL was filed by 
the appellant, Hannath. under Section 
232 of the U. P. Zamindari Abolition and 
Land Reforms Act (hereinafter referred 
to as the U. P. Z. A. & L. R. Act) against 
the respondents. Ram Pratap Singh and 
Gauri Shanker. in the Court of the 
Assistant Collector I Class Mirzapur. for 
recovery of possession of plots nos 332/2. 
455, 466 and 430 situate in vallage Chand 
Lewa Kalwan Tappa. district Llirzapur. 

2. Before the suit giving rise to this 
appeal was filed, the defendant. Ram 
Pratap Singh has filed a suit imder Sec- 
tion 180 of the U. P., Tenancy Act against 
the plaintiff-appellant Harinath for his 
ejectment from the aforesaid four plots 
as also plot no. 453/2 and for some 
damages. In that suit a compromise was 
arrived at between the parties on 8-12- 
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1948, to the effect that the suit shall 
stand dismissed for plot no. _ 453/2 and 
Harinath would give up possession of the 
other four plots. Ilie suit was decreed in 
terms of the compromise the same day, 
i. e. 8-12-1948 and in execution of the 
decree Ram Pratap Singh obtained pos- 
session of the other four plots on 26-5- 
1949 

4. In the suit under section 232 of the 
U. P. Z. A. & L. R. Act, referred to 
above, Harmath claimed possession, as 
already stated earlier, on the ground that 
he had acquired Adhivasi rights and was 
entitled to reinstatement of possession in 
view of the provisions of Explanation I 
of Section 20 of the U. P. Z. A. & L. R. 
Act He claimed possession of those plots 
which he was to give up under the com- 
promise entered into the suit under sec- 
tion 180 of the U. P. Tenancy Act, and 
of which he was dispossessed on 26-^ 
1949 in execution of the decree passed in 
the suit under section 180 of liie U. P. 
Tenancy Act 

5. The trial court decreed the suit 
with costs on 14-8-1957. Ram Pratap 
Singh appealed against the decree passed 
hy the lower Court This appeal was 
numbered as revenue appeal no. 32 of 
1957 and was allowed by Sri B. K. 
Sharma on 31-7-1958. 

6. The submissions that were made 
before tiie trial court or the first appel- 
late court or before tis centred round 
Explanation I to section 20 of the U. P. 
Z. A- & L. R. Act Section 20, so far as 
relevant for our purposes, reads; — 

"Every person who — 


(b) was recorded as occupant 

(i) of any land other than grove land 
or land to which section 16 applies or 
land referred to in the proviso to sub- 
section (3) of section 27 of the U. P. 
Tenancy (Amendmentl Act 1947 in the 
khasra or khatauni of 1356F, prepared 
under sections 28 and 33 respectively of 
the U. P. Land Revenue Act 1901, or 
who was on the date immediately pre- 
ceding the date of vesting entitled to 
regain possession thereof under clause (c) 
of sub-section (1) of Section 27 of the 
United Provinces Tenancy (Amendment) 
Act, 1947, or 

(li) of any land to which section 16 ap- 
plies, in the Khasra or Khatauni of 1356 
Fasli prepared under sections 28 and 33 
respectively of the United Provinces 
Land Revenue Act, 1901, but who was 
not in possession in the year 1359F., shall 
unless he has become a bhumidhar of 
the land under sub-section (2) of Sec- 
tion 18 or an asami imder clause (h) of 
section 21, be called adhivasi of the land 
and shall, subject to the provisions of 
this Act, be entitled to take or retain 
possession thereoL 


Explanation I: — Where a person refer- 
red to in clause (b) was evicted from the 
land after June 30, 1948, he shall not- 
withstandmg anything in any order or 
decree, be deemed to be a person enti- 
tled to regain possession of the land. 

7. In part I of the Khatauni of the 
year 1356 F. all the five plots mentioned 
above have been entered in the name of 
Ram Pratap Singh as mortgagor and 
Ram Chandra as mortgagee. There is a 
note appended to the entry that "smt 
no. 12 dated 7-4-1948 to expxmge name 
of Ram Chandra, mortgagee”. In part II 
of the Khatauni the name of Harinath 
has been shown imder Zaman 20. In the 
Khasra for 1356 F. Harinath has been 
shown as sub-tenant. In the remarks 
column he is recorded Kabiz (qa) in 
respect of plot no. 430 alone. The case of 
Harinath is lhat he must be treated to 
have been evicted within the meaning of 
Explanation I to section 20 of the U. P. 
Z. A. & L. R. Act 

8. The submission on behalf of Ram 
Pratap Singh, however, is that the evic- 
tion involves forcible or compulsive dis- 
possession and inasmuch as in the com- 
promise entered into by the parties in 
the section 180 of the U. P. Tenancy Act 
smt, Harinath had agreed to give up pos- 
session of the four plots, he cannot be 
treated to have been evicted within the 
meaning of that word occurring in Ex- 
planation I to section 20 of the U. P. Z, 
A. & L. R. Act kir. G. P. Smgh, who 
has appeared for Ram Pratap Singh has 
placed reliance upon several cases in 
support of the contention that a com- 
promise decree is nothing, but an agree- 
ment between the parties to whidi is 
superadded the command of the court 
and for that reason even though the suit 
under Section 180 of the U. P. Tenancy 
Act was decreed in terms of the com- 
promise and in execution of that decree 
Ram Pratap Singh obtained possession 
of the plots in dispute (four plots) on 26- 
5-1949, it must be held that Harinath 
was not evicted from those plots but had 
willingly surrendered them to Ram 
Pratap Singh. 

It is true that a compromise decree is 
an agreement between the parties to 
which the command of the court is super- 
added, but that does not mean that the 
decree passed under Section 180 of the 
U. P. Tenantry' Act for the ejectment of 
Harinath was not a decree or was not 
one for ejectment or eviction. Though^ 
on the basis of the compromise, a decreei 
under section 180 of the U. P. Tenancy 
Act had come into eidstence. the decree 
clearly was for ejectment and it v.’as in 
execution of that decree that Ram Pra- 
tap Singh obtained possession of the 
four disputed plots. It is, therefore, diffi- 
cult to see how it can be said that Harl- 
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path was not evicted from the plots in 
dispute in execution of a decree for his 
ejectment. The decree passed by the 
court imder Section 180 of the U. P. 
Tenancy Act cannot be ignored and the 
circumstance that it was a decree passed 
on a compromise does not make it any 
the less a decree for ejectment of Hari- 
nath from the four disputed plots. 
"Decree” has been defined in Sec. 2(2), 
C. P. C., as follows: — 


" 'Decree’ means the formal expres- 
sion of an adjudication which, so far as 
regards the Court expressing it, conclu- 
sively determines the rights of the parties 
with regard to all or any of the matters 
in controversy in the suit and may be 
either preliminary or final . . . 

Can it be contended that the decree 
passed in section 180 of the U. P. Ten- 
ancy Act suit was not "the formal ex- 
pression of an adjudication” or can it 
even be urged that it did not "conclu- 
sively determine the rights of the parties 

with regard to all matters in 

controversy in the suit ?” 


9. For the enforcement of an agree- 
ment simpliciter, the only remedy for a 
party is to file a suit for specific perfor- 
mance of the contract, but can such a 
suit lie in respect of a decree which is 
passed on the basis of a compromise be- 
tween the parties. Clearly for the en- 
forcement of the terms of the compro- 
mise contained in a decree, the remedy 
is not to bring a suit for specific per- 
formance of the contract, but to execute 
the decree. The compromise stands merg- 
ed in the decree and cannot have a sepa- 
rate existence or identity from the decree 
itself. Consequently once a decree for 
ejectment is passed, though in terms of a 
compromise and not after contest, it is 
nonetheless a decree and does not remain 
a mere compromise. The law does not 
recognise any distinction between a con- 
sent or compromise decree and one passed 
after contest as regards effectiveness 
or the force behind it, 

10. It is well settled that a judgment 
by consent or default is as effective an 
estoppel between the parties as a judg- 
ment whereby the Court exercises its 
mind on a contested case. See Sailendra 
Narayan Bhanja Deo v. State of Orissa, 
AIR 1956 SC 346 


11. Clearly and admittedly a suit 
under section 180 of the U, P. Tenancy 
Act is a suit for ejectment. Equally clear- 
ly and adnnttedly a decree in such a 
suit is a decree for ejectment. The only 
difference between a consent decree or a 
decree on a compromise on the one 
hand and a decree after contest on the 
other is that in the former case the suit 
is decided and a decree passed on the 
basis of a compromise or consent, in the 
latter case it is passed after the court has 


on the basis of the evidence recorded 
its findings. In both the cases 
there is an adjudication by the 
coimt conclusively determining the 
rights of the parties in respect of the 
matter in dispute. The decree in first 
case is as effective as the decree in the 
second case. 

12. Clearly and admittedly Ram Pra- 
tap Singh obtained possession of the four 
plots on 26-5-1949 by executing the de- 
cree that was passed under Section 180 
of the U. P. Tenancy Act case. Harinath 
did not surrender the plots immediately 
after the compromise on 8-12-1948. 

13. Mr. G. P._ Singh has cited In the 

matter of a Plaint between Emery and 
Eamett, (1858) 140 ER 1149, Upton v. 

Townend, (1855) 104 R. R. 562, and Newby 
V. Sha^e, (1878) 8 Ch. D. 39 for the 

proposition that eviction involves com- 
puMve dispossession. He has also relied 
upon Section 1213 at page 552 of Hals- 
bury’s Laws of England, third Edition 
Volume 23, which reads: — 

"1213. Eviction tmder title paramount: 
Similarly, in order to constitute an evic- 
tion by a person claiming imder title 
paramount, it is not necessary that the 
tenant should be put out of possession, 
or that ejectment should be brought. A 
threat of eviction is sufficient, and if the 
tenant, in consequence of such threat, 
attorns to the claimant, he can set this 
up as an eviction by way of defence to 
an action for rent, subject to his proving 
the evictor’s title. There is no eviction, 
however, if the tenant gives up posses- 
sion voluntarily.” 

14. True, tte word "eviction” is 
generally used in the sense of compulsive 
dispossession, but can it be denied that 
the element of compulsion did exist 
when the decree for ejectment was exe- 
cuted and Harinath was dispossessed 
from the_ plots covered by the decree? 
Was Harinath free to ignore the decree? 
Could he have avoided it? 

15. The compromise decree passed 
under Section 180 of the U. P, Tenancy 
Act case was an adjudication. It had, 
like aU other decrees behind it, the 
authority of the judicial power of the 
State. It was a command of the court, 
sealed and signed. Consequently, the 
element of compulsion was clearly in- 
volved in the ^ecution of the decree 
and in the dispossession of Harinath 
from the four plots. In execution of that 
decree the compulsive aspect may be 
latent and not \dsible yet its existence 
cannot be doubted pr denied. 

16. jMt. Singh has relied upon an un- 
reported decision of Mootham, C. J. and 
MukerjL J. dated 22-7-1958 in Civil Ivfis- 
cellaneous Writ No. 2023 of 1958 (All) 
and a single Judge decision of Dhavan, J. 
in Saqur Sai v. Ram Charittar Singh, 
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1963 R. D 151 (All). The first case is of 
voluntary surrender In that case no de- 
cree for ejectment was passed and pos- 
session had not been obtamed in execu- 
tion of that decree In the second case, 
Dhavan, J relied upon the following pas- 
sage occurnng m the first case. — - 

"a tenant who voluntanly surrenders 
all his interest m a plot of land cannot 
subsequently claim rights therein to 
which he might have been entitled had 
there been no surrender ” 

In this case the findings of facts re- 
corded by both the Courts were that the 
plamtiff had voluntarily surrendered 
the land- His (plaintiff's) case that he was 
ejected was rejected by both the courts 
below These cases, therefore, clearly 
being of voluntanly surrender are dis- 
tinguishable from the case before us. 

17. In Ramanatha Iyer’s Law Lexicon 
of Bntish India, the follovung meaning 
is given to the word "eviction” : — 

"In its original and technical meaning 
it is an expulsion by the assertion of a 
paramount title, and by process of law. 
a recovery of land etc, by form of law; 
a lawful dispossession by judgment of 
law; an ouster Act of the landlord with 
the intention and having the effect of 
depriwng the tenant of the enjoyment of 
the demised premises, the term is now 
popularly applied to every class of ex- 
pulsion.” 

In Wharton’s Law Lexicon the mean- 
ing given to the word "eviction" is "dis- 
possession; also a recovery of land etc., 
by form of law.” In Stroud's Judicial 
Dictionary, the meaning given to the 
word is to the effect that "eviction" is 
not confined to mere expulsion as it was 
formerly understood but "something of a 
more permanent character done by the 
landlord with the intention of depriving 
the tenant of the enjoyment of the whole 
or part of the demised premises ” In 
Murray’s Dictionary, the meaning given 
to the word is to recover property from 
anyone by judicial process 

18. In the present case the judicial 
process was set in motion by Ram Pra- 
tap Singh against Harinath by fihng a 
suit under Section 180 of the U P Ten- 
ancy Act It was continued when a de- 
cree was obtained for ejectment of Han- 
nath though on the basis of a compro- 
mise The judicial process ultimately cul- 
minated in the execution of the decree 
and dispossession of Hannath from the 
four plots I am. therefore, unable to ac- 
cept that Hannath was not evicted from 
the four plots. 

19. I would also like to point out that 
there is good authonty for the propo- 
sition that the word "eviction” "is not 
confined in its meaning to the act of 
expulsion, but may, in its more modem 
sense, extend so as to cover the whole 
process by which recovery of property is 
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obtained at law; in that sense, an evic- 
tion may be said to commence when the 
landlord files his suit" See Ram Labhaya 
V. Dham Ram. AIR 1947 Lah 296 

20. Mr. Singh has placed reliance upon 
Lievesley v. Gilmore, (1866) 1 C. P. 570. 
That is a case of arbitration 'Its facts 
are whoUy different from the facts be- 
fore us The case is clearly distinguish- 
able. 

21. Rehance has also been placed 
upon Mohiuddin v.'Mt Kashmiro Bibi, 
AIR 1933 All 252 (FB) That case is an 
authonty for the proposition that it is 
open to a court executing a compromise 
decree to go behind it so as to interfere 
with a sbpulation by way of penalty con- 
tained m the compromise. I^e question 
before us is a different one. This case is 
also clearly distinguishable. 

22. It has been contended that Hari- 
nath surrendered possession of the four 
disputed plots of his own free will be- 
cause he entered mto the compromise 
willingly I am of the opimon that even 
this argument is not correct Hannath 
entered into the compromise only after 
the suit under section 180 of the U. P. 
Tenancy Act had been filed against him. 
By the compromise he saved one plot to 
himself and agreed to leave the other 
four. It is thus clear that there was the 
pressure of the suit on him and the com- 
promise was in the nature of an adjust- 
ment in the suit Inasmuch as there was 
a pressure of the suit it cannot be said 
that there was a spontaneous and will- 
ing surrender of the plots But to mv 
mind, the question that Harinath entered 
into a compromise ivillingly is immaterial 
because the compromise was followed by 
a decree, which was put in execution and 
Harinath was dispossessed through the 
process of law under the compulsive 
force of the decree I am satisfied that 
the case of Harinath clearly falls under 
Explanation I to Section 20 of the U. P. 
Z A. & L. R. Act 

23. I find no merits in the submission 
of Mr G. P Singh that Harinath is not 
entitled to the benefit of Section 20(b) of 
the U P. Z A. & L. R Act because his 
possession over the disputed plots was 
on behalf of Ram Pratap Singh. It is 
contended that inasmuch as the suit 
under section 180 of the U P Tenancy 
Act was filed on 26-10-1948 and the com- 
promise was arrived at between the 
parties on 8-12-1948 on which date the 
suit was decreed m terms of the com- 
promise. possession of Hannath after 
26-10-1948 or at any rate after 8-12-1948 
must be held to be permissive and on 
behalf of Ram Pratap Singh 

I am unable to agree Harinath did not 
enter into possession of the disputed plots 
on behalf of or with the permission of 
Ram Pratap Singh Ram Pratap Singh 
himself treated Harinath to be a tres- 
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passer and filed a sviit tmder Section 180 
of the U. P. Tenancy Act Harinath did 
not leave possession of the plots imme- 
diately after the institution of the suit 
or after the compromise decree. Actually 
he was dispossessed in execution of the 
decree imder section 180 of the U P. 
Tenancy Act on 26-5-1949 The execu- 
tion proceeded against Harmath on the 
footing that he was a judgment-debtor 
and was m occupation of the plots in 
dispute in derogation of the rights of the 
decree-holder. Ram Pratap Singh. 

24. Mr. Singh next contended that 
inasmuch as the Khasra and Khatauni 
entnes relating to the year 1356F are at 
variance, neither of them can be relied 
upon and in any case the ELhasra entnes 
must prevail over the entnes in the 
Khatauni. In part II of the Khatauni of 
1356F. Harinath is shown under Zaman 
20 in respect of the four plots, but in the 
Khasra of that year, he is shown ^ 
Kabiz only on plot no. 430, though he is 
shown as sub-tenant of all the disputed 
plots. In the first place section 20(b){i) 
provides that entry as occupant must 
exist either in the Khasra or in the 
Khatauni of 1356F. Since the entry exists 
in Idle Khatauni of that year, it complies 
with the provisions of section 20(bl(i) of 
the U P. Z. A. & L. R Act Secondly, in 
the Khasra also Harinath has been shown 
as sub-tenant of all the disputed plots. 

25. It is also contended that inasmuch 
as the suit under Section 180 of the U. P. 
Tenancy Act was decreed on 8-12-1948, 
the entries in favour of Harinath must 
be deemed to have been corrected with 
the result that Explanations II and III to 
section 20 of the U P Z. A. & L R Act 
would apply. Explanation III provides 
that "an entry shall be deemed to have 
been corrected before the date of vesting 
if an order or decree of a competent 
court requiring any correction in records 
had been made before the said date and 
had become final even though the correc- 
tion may not have been incorporated in 
the records". In the first place there is 
no order or decree of a competent court 
requiring any correction in the records. 
The compromise decree does not say that 
correction of papers shall be made. 
Secondly, Explanation I would exclude 
the operation of Explanations II and IH 
m this case. Explanation I clearly pro- 
vides that notwithstanding anytiung in 
any order or decree a person evicted 
from the land after 30th June 1948. the 
person entered as occupant, shall be en- 
titled to regain possession. Harinath was 
evicted on 26-5-1949 which is clearly 
after the 30th of June, 1948 He is, there- 
fore, entitled to obtain reinstatement over 
the land in dispute. 

26. Learned counsel for Harmath 
placed reliance upon Dwarika Prasad v. 
Board of Revenue, 1957 All LJ 593. For 
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the reasons given in this judgment, I 
agree with the view taken in this case. 

27. In Amba Prasad v Mohaboob All 
Shah, AIR 1965 SC 54 it was held that 
section 20 ehminates inquiring into dis- 
puted possession by accepting the record 
in the Khasra or Khataum of 1356F. and 
that if a person was evicted after June 
3p, 1948, he is entitled to "regain posses- 
sion in spite of any order or decree to 
the contrary I find considerable support 
for mv view from this decision. 

28. The learned Additional Civil 
Judge did not give any importance to the 
circumstance that Harinath was dispos- 
sessed from the plots m dispute in exe- 
cution of the decree passed under sec- 
tion 180 of the U. P Tenancy Act He 
has dismissed the circumstance in the 
following words: — 

"The mere fact that the present defen- 
dant took formal delivery of possession 
through court, will not amount to forci- 
ble dispossession of the present plain- 
tiil When a compromise decree was 
passed," it was but incumbent on the de- 
fendants to take formal delivery of pos- 
session through the court.” 

The learned Additional Civil Judge 
failed to appreciate that if it was a case 
of surrender simpliciter, Harinath would 
have given up possession of the plots m 
dispute on 8-12-1948, i. e., the day on 
which the compromise was entered into 
and the compromise decree passed or 
soon thereafter. He did not do so, but 
was evicted in execution of the decree. 
The learned Additional Civil Judge also 
failed to see that the decree and its 
execution had a compulsive aspect 

29. For the reasons mentioned above 
I am of the opimon that Harinath is en- 
titled to reinstatement over the plots in 
dispute. 

30. On the question whether Ram 
Pratap Singh was a disabled person \vith- 
in the meaning of that term as occurring 
in section 157 of the U. P. Z A. & L R. 
Act, the learned Additional Civil Judge 
has recorded a finding that he is not a 
disabled person. That is a finding of fact. 
It has not been challenged before us 

31. I, therefore, allow the appeal, set 
aside the decree of the learned Additional 
CivU Judge dated 31-7-1958 and restore 
that of the Assistant Collector I Class 
dated 14-8-1957. The respondent. Ram 
Pratap Singh, shall pay the appellant, 
Harinath, the costs of this appeal. 

32. E. S. PATHAK J. I agree. 

33. S.N. SINGH, J.: — I have read the 
judgment of brother Jagdish Sahai and 
I agree that this appeal should be allow- 
ed 

34. It is not necessary to state 
the facts of the case which have already 
been given in the judgment of brother 
Sahai 
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35. This case was listed before me 
and finding an apparent conflict b^ 
tv.^een two Division Bench cases of this 
Court in the case of 1957 All U 593 and 
Civil Llisc. Wnt No. 2023 of 1958 (AH) 
Jian V. Board of Revenue, I referred the 
case to a larger Bench. When this case 
was listed before a Dhdsion Bench, the 
Division Bench considered it proper to 
refer the case to a Full Bench, This is 
hov/ the case came before us, 

35. The precise argument based on 
explanation I to section 20 of the U. P. 
Zamindari Abolition and Land Reforms 
Act which has been advanced before us 
by the learned counsel for the respon- 
dent Sn G. P. Singh had been canvassed 
before the Division Bench case in 1957 
All LJ 593 and was rightly repelled. I 
agree with brother Sahai when with 
reference to the above case he has ob- 
seiwed as foUov'S’ — 

"For the reasons given in this judg- 
ment I agree wnth the view taken in this 
casa” 

Thus it necessarily follows that in 
order to successfully maintain an appli- 
cation under Section 232 of the U. P. 
Zanundari Abolition and Land Reforms 
Act the applicant need only prove that 
he was a recorded occupant and that he 
was not in possession at the date of the 
filing of the application and further that 
the application was within time. Expla- 
nation I to section 20 of the Act does not 
lay down any ad^tional condition which 
an adhivasi_who is covered by Section 20 
(b) should comply with, in order to get 
relief under Section 232 of the Act The 
explanation does not control the section. 
It simply explains it by saying that even 
if an adhivasi is evicted from the land 
after June 30, 1948 he shall notwithstand- 
ing the decree would be deemed to be 
entitled to regain possession of the land. 

37. The explanation cannot be inter- 
preted to mean that a person claiming 
relief under Section 232 of the Act has 
to prove further that there was forcible 
dispossession. The contention of the res- 
pondent that the applicant in order to get 
relief must prove eviction cannot be ac- 
cepted to be correct 

38. Subsequent to the decision in 

1957 All LJ 593 a similar question arose 
before another Division Bench in Ciwl 
Misc Writ No 2023 of 1958, D/- 22-7- 

1958 (All) in which it was held that "a 
tenant who voluntarily surrenders all 
his interest in a plot of land cannot sub- 
sequently claim rights therein to which 
he might have been entitled had there 
been no surrender." 

39. This case did not notice the deci- 
sion in Dwarika Prasad’s case, 1957 All 
LJ 593 nor did it notice the relerant 
sections on the point. 

40. Again this very point was argued 
before a learned Single Judge and bdlore 


the learned Single Judge the unreported 
decision in Civil Llisc. Writ No. 2023 of 
1958, D/- 22-7-1958 (All) referred to 
above was cited. The decision in 1957 All 
LJ 593 was not brought to his notice 
with the result that reljung on the un- 
reported decision in Civil Llisc. W'rit 
No. 2023 of 1958, D/- 22-7-1958 (All) he 
decided the case accordingly, vide 1963 
R. D. 151 (All). 

41. This point again was agitated 
before a learned Single Judge of this 
Court in Civil llisc. Writ No. 2502 of 
1958 (All) and the learned Single Judge 
havmg noticed a conflict between the two 
Diiosion Bench decisions referred to 
above, i e., 1957 All LJ 593 and the un- 
reported decision in Civil Llisc. Writ No 
2023 of 1958, D/- 22-7-1958 (All) referred 
it to a larger^ Bench and the case came 
before a Division Bench consisting of 
Hon. V. G. and Hon. Satish Chandra, 
JJ., who considered the point involved in 
the case and preferred to follow the 
decision reported in the case of 1957 AH 
U 593 and dissented from the view 
taken in the case of Civil kfisc. Writ No. 
2023 of 1958, D/- 22-7-1958 (All). In this 
case a distinction was drawn between 
a surrender made before the passing of 
the U. P. Zamindari Abolition and Land 
Reforms Act and a surrender made after 
the passing of that Act It was rightly 
pointed out that a right which had not 
come into existence before the passing 
of the U. P. Zamindari Abolition and 
Land Reforms Act could not be surren- 
dered, and if a surrender was made after 
the passing of the U. P. Zamindari Abo- 
lition and Land Reforms Act that would 
affect the right of an adhivasL 

42. In that case 32 plots were in dis- 
pute which were dimded in two groups; 
the first group consisted of 15 plots in 
respect of which the petitioners had exe- 
cuted a surrender in favour of tlie 
Zamindar and so far the remaining 17 
plots were concerned they were ejected. 
The dispute before the Diwsion Bench 
was in respect of the 15 plots that had 
been surrendered in favour of the Zamin- 
dar. The Diidsion Bench held as follows; 

"If an Adhivasi surrenders his rights 
after the date of vesting, that would be 
a good ground for not recognising the 
Adhivasi rights after such surrender. But 
bearing in mind that the Adhivasi rights 
did not accrue till 1-7-1952, the question 
of surrender of such rights before that 
date hardly arises In the present case, 
it is common ground that the surrender 
in question took place before the date of 
vesting In such a case it would be open 
for a parts’ to establish Adhivasi rights 
in spite of the surrender prior to 1-7- 
1952. On this point, we are in agreement 
with the view taken by the first Bench 
in Dwarika Prasad’s case, 1957 All LJ 
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593” vide Jhanunan Lai v. Deputy Cus- 
todian General, 1964 All LJ 273= (AIR 
1965 All 253) 

43. Thus it v/ill appear that in spite 
of surrender the Division Bench held 
that recorded occupant although he had 
executed a surrender could claim re- 
covery of possession. I am in respectful 
agreement with the view expressed in 
this Division Bench case. For maintain- 
ing an apphcation under section 232 of 
the U. P. Zamindari Abolition and Land 
Reforms Act it is immaterial whether the 
plaintiff has lost his possession by forcible 
dispossession or by voluntarily giving up 
of possession before the date of vesting. 

44. In view of what has been said 
above and for the reasons given in the 
judgment of brother Sahai, I would allow 
the appeal, set aside the decree of the 
learned Civil Judge dated 31st July 1958 
and restore that of the Assistant Collec- 
tor Ist Class dated 14th August 1957. The 
appellant Hannath will be entitled to 
his costs of this appeal, 

DVT/D.V C Appeal allowed. 
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Municipal Board, Kanpur, Petitioner 
v. Additional Commissioner, Kanpur and 
another. Respondents 

Speaal Appeals Nos 399 to 403 and 
407 of 1959 & 115 to 117 of I960, D/- 
12-3-1968 

(A) Municipalities — U, P. Municipali- 
ties Act (2 of 1916), Ss. 160, 296, 2(17){i) 

— Words "as may be prescribed” in S. 160 
(2) means "cs m.ay be prescribed by 
State Government” — Assessment to 
tax on annual value of certain 
buildings and lands — State Gov- 
ernment may prescribe appellate autho- 
rity without framing rule under S. 296 

— (Civil P. C. (1908), Preamble — Inter- 
pretation of Statutes — ^Meaning of words 

— Variation in language and absurdity). 
The v/ords, "as may be prescribed” 

used in S 160(2) mean "as may be pre- 
rcribed by the State Government” and 
the State Government may prescribe the 
appellate authority against assessment to 
tax on annual value of certain buildings 
and lands v.ithout framing a rule in that 
behalf under S 296 (Para 7) 

Sub-.':ection (2) of S 160 is in the 
nature of a proviso to sub-section (1) It 
is of no consequence that the two por- 
tions of S 160 have been described as 
separate sub-sections, because that is only 
a matter of legislative style and not a 
matter affecting their real relation to 
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each other. Sub-section (2) has, -therefore, 
not to be read in isolation but as a part 
of sub-section (1). No doubt the legis- 
lature IS ordinarily presumed not to have 
employed in an enactment different words 
in regard to the same subject matter 
without contemplating a difference in the 
idea conveyed, particularly when such 
different words find place in the same 
provision. But, that is a presumption to 
which undue importance is not to be at- 
tached in the ascertainment of the legis- 
lative intent. The variation m language is 
not indicative of any variation in mean- 
ing. Sub-section (2) is not a self-contain- 
ed provision and just as the words "the 
appeal” occurring therein have reference 
to the appeal provided for in sub-sec- 
tion (1), the words "such authonty as 
may be prescribed” have reference to the 
other appellate authonty besides the 
Distnet Magistrate provided for in that 
sub-section. Precision certainly required 
adherence to the phraseology employed 
in sub-section (1), but a repetition in 
sub-section (2) of the words "as may be 
empowered by the State Government in 
this behalf” might have been thought by 
the draftsman to be a little lacking m 
grace of style or unnecessary. Thus in 
order to effectuate sub-section (2) it has 
to be held that the necessary implication 
of the words "such authority as may be 
presenbed” is that the authority is to be 
prescribed by the State Government 

(Paras 8, 9) 

S, 296(2)(a) postulates two things: 
firstly, that, either expressly or by im- 
plication, the power to make provision in 
respect of a matter has been conferred; 
and secondly, that, either expressly or 
by imphcation, the said power has been 
conferred upon the State Government. 
The alternative of so reading the sub- 
section as to make it totally ineffective 
and nugatory has to be avoided if it is 
possible to do so on a reasonable con- 
struction of its language in the context 
of the preceding sub-section of which it 
is a part and a proviso and of the Act 
in which it finds place If S. 160(2) is to 
serve any purpose and the absurdity of 
having provided for an appeal without 
providing for the constitution of the appel- 
late authonty is not to be imputed to 
the legislature, the words "such autho- 
rity as may be prescribed” must be in- 
terpreted as meaning and be read as 
"such authority as may be prescribed by 
the State Government.” 

(Para 9) 

If, the words "such authority as may 
be prescribed” mean and have to be 
read as "such authority as may be pre- 
senbed by the State Government”, it is 
not necessary for the State Government 
to make a nile under Section 296 of the 
Act for prescribmg the appellate autho- 
rity. The State as may prescribe the 
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authority under S. 160(2) itself and if it 
does so, the authority will be an autho- 
rity prescribed under the Act and, there- 
fore, "prescnbed" in accordance with the 
definition of that expression in S 2(17) 
(i) of the Act (Paras 10, 11, 12) 

It is another matter altogether that 
the State Government may have the 
power to prescribe the appellate autho- 
rity by means of a rule too, but that is 
not the only method of doing so Consider- 
ing the language used in these provisions 
It seems reasonable to infer that when- 
ever the legislature intended that a cer- 
tain thing has to be prescribed only by 
a rule framed under the rule-making 
power of the State, it has exphcitly said 
so. (Para 12) 

(B) Municipalities — U. P. Municipali- 
ties Act (2 of 1916), S. 160(2) — Appel- 
late authority has power to take addi- 
tional evidence. (Para 14) 

Cases Referred: Chronological Paras 
(1953) AIR 1953 SC 394 (V 40) = 

1953 SCR 1188. Shiv Bahadur 
Singh V. State of Vindhya Pradesh 9 
(1866) 1 QB 444 = 35 LJMC 177. 

Hadley v. Perks 8 

(1845) 5 Moore PC 130 = 13 ER 
439, Casement v. Fulton 8 

S. C Khare, for Petitioner. 

GANGESHWAR PRASAD, J, These 
nine Special Appeals have been filed by 
the Municipal Board of Kanpur (herein- 
after referred to as the Board) against 
the judgments of a learned Single Judge 
of this Court in nine writ petitions fil^ 
by the Board, All the writ petitions rais- 
ed identical questions and they were all 
dismissed by the learned Judge for rea- 
sons given in his judgment in ^vrit peti- 
tion No. 1451 of 1959 which has given 
rise to Special Appeal No. 407 of 1959. 
All the Special Appeals are. therefore, 
being disposed of by a common judg- 
ment. 

2. The Board, which was functioning 
tmder an Administrator, assessed respon- 
dent No 2 of each of ^ese appeals to a 
tax on the annual value of certain build- 
ings and lands Against the assessment, 
the said respondents (hereinafter refer- 
red to as the assessee) preferred appeals 
tmder section 160 of the U. P. Munici- 
palities Act (hereinafter referred to as 
the Act) before Sri A. P. Misra, Addi- 
tional Commissioner, Kanpur, who had 
been appointed as the appellate autho- 
rity by the State Government through 
a notification which was as follows: — ■ 

"Section A Municipal 


January 2. 1958 

No. 5077-B/XI-C-192-57. In supeirses- 
islon of notification No 450I-B/XI-C-192- 
57, dated November 23. 1957 and in 
partial modification ot notification No. 


4396 (a)-P/XI-B-l 82-50. dated August 3L 
1956, the Governor has, in exerdse of 
the powers conferred by sub-section (2) 
of Section 160 of the U. P. Munidpali- 
ties Act. 1916. read with item (ii) of the 
Schedule appended to the TJ. P. Local 
Bodies (Adaptation of Laws) Order, 
1953’ published with notification No. 
4613/XI-B-7 (KabaI)-58. dated December 
18, 1953. been pleased to empovrer Sri 
A. P. Misra, Additional District Magis- 
tral^ Kanpur, to entertain appeal as 
specified in sub-section (1) of the said 
section in respect of the Munidpal 
Board, Kanpur. 

By Order, 
B. D. Sanwai Sachiv,” 

It will be noticed that the notification 
described Sri A. P. LDsra as Additional 
District Magistrate Kanpur, and not as 
Additional Commissioner Kanpur, but it 
is admitted that this was a mistake and 
that the mistake was rectified by the 
State Government through a corrigen- 
dum. Sri A_ P. Misra heard the appeals 
and by his orders dated January 3L 
1959. he reduced the amount of tax in 
the case of each of the assessees. It was 
against the said orders of Sri A. P. Misra 
Additional Commissioner Kanpur, that 
the writ petitions giving rise to these ap- 
peals were filed by the Board and the 
prayer was that the orders passed by 
Sri A. P. Misra be quashed. 

3. The contentions raised by the Board 
before the learned Single Judge were 
three: firstly, Sri A. P. Misra was not a 
duly appointed authority -for entertain- 
ing appeals under sub-section (2) of sec- 
tion 160 of the Act; secondly'. Sri A. P. 
Jlisra acted without jurisdiction in tak- 
ing evidence in appeal as he did; and 
thirdly, the appeals were not decided 
by Sri A- P. Misra on correct principles. 
All these contentions were rejected by 
the learned Judge and the petitions were 
dismissed. Before us. Sri S. C. Khare, 
the learned counsel for the Board, em- 
phasised only the first of the abovemen- 
tioned three contentions, and it is essen- 
tially that contention which we have to 
examine in these appeals. 

4- Section 160 of the Act, which pro- 
vides for appeal against taxation, runs 
as follows: — 

"(1) In the case of a tax assessed upon 
the annual value of buildings or lands 
or both an appeal against an order pass- 
ed under sub-section (3) of Section 147, 
and, in the case of any other tax an 
appeal against an assessment or any 
alteration of an assessment may be 
made to the District Lfagtstrate or to 
such other officer as may be empowered 
by the State Government in this behalf, 

(2) Provided that where a board has 
been su;»rseded under Section 30 and 
the District Magistrate has been appoint- 
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ed under clause (b) of Section 31 or 
where an Administrator has been ap- 
pointed under Section 3 of the U. P. 
Local Bodies (Appointment of Adminis- 
trators) Act, 1953. to exercise and per- 
form the powers and duties of the Board, 
the appeal shall lie to such authority as 
may be prescribed.” 

It IS not in dispute that, by virtue of 
the provisions of the U P. Local Bodies 
(Adaptation of Laws) Order, 1953 refer- 
red to in notification quoted above, sub- 
section (2) of Section 160 of the Act, 
under which the notification purports to 
have been issued, is applicable to the 
Board. The point whid% on the argu- 
ment advanced by Sri S. C. Khare, 
nee^ determination is whether the i^ue 
of the notification fulfilled the require- 
ment of sub-section (2) of Section 160 
of the Act and had the effect of constitu- 
ting Sri A. P. Misra the appellate autho- 
rity under the said provision. 

5. The argument of the learned coim- 
sel was this- 

The expression 'prescribed used in 
sub-section (2) of Section 160 ineans. ac- 
cording to its definition given in section 
2{17)(i) of the Act. prescribed by or 
under the Act or rules made thereunder 
or by or under any other enactmenL 
Sub-section (2) of Section 160 does not 
itself prescribe the appellate authonty 
but only empowers the prescribing to 
be done, and it cannot, therefore, be 
said that the authonty has been prescnb- 
ed by the Act; again, sub-section (2) of 
section 160 does not provide by whom 
the appellate authority is to be present 
ed and. consequently, it is not within 
the power of the State Government to 
prescribe the authority by means of a 
mere notification and no authority pre- 
scribed in that manner can be an autho- 
rity prescribed under the Act. Having 
regard to the definition of the expres- 
sion 'prescribed', the only method of 
prescribing the appellate authority is by 
a rule made under section 296 of the 
Act. The notification issued by the State 
Government is, however, not a rule, 
and in any case it is not a rule made 
imder the Act as the requisite conditions 
to the makmg of a rule as laid down 
in Section 23 of the U. P. General 
Clauses Act, which is attracted because 
of Section 300 of the Act, were not com- 
plied witli. 

6, Obviously, no appellate authority 
has been prescribed by the Act. The 
question to be considered is whether the 
State Government is competent, by vir- 
tue of sub-section (2) of Section 160, to 
prescribe the appellate authority with- 
out recourse to Its rule-making power 
under section 296 of the Act and, if it 
does so. the appellate authority may be 
said to have been prescribed imder the 
Act. The view teJeen by the learned 


Single Judge is that since sub-section 
(2) of Section 160 is, as its opemng 
words show, a proviso to sub-section (1) 
of the section, it has to be read along 
with sub-section (1) and not as detached 
from it The result to which, according 
to the learned Judge, a reading of the 
two sub-sections together leads may be 
stated in his own words: 

"In my opimon, the effect of reading 
sub-section (2) along with sub-section (1) 
would be ^at the words 'shall he to 
such authority as may be prescribed’ 
occurring in sub-section (2) shall have 
reference to the words 'to such other 
officer as may be empowered by the 
State Government in this behalf occur- 
ring in sub-section (1). In other worc^ 
all that the words 'the appeal shall lie 
to such authority as may be prescribed’ 
mean is such authonty as may be pre- 
scribed under sub-section (I) of section 
160. Apart from the fact that this is the 
only logical and grammatically correct 
interpretation possible, it would be 
noticed that if the idea was that some 
other authority was to prescribe the 
appellate authonty contemplated by sub- 
section (2) of section 160 provision 
would have been made for prescnbing 
such an authority and the legislature 
would not have left the whole matter 
in a vacuum It was not necessary to 
mention after the words 'the appeal shall 
lie to such authonty as may be pre- 
scribed’ the words 'by the State Gov- 
ernment’ because as I have said above 
sub-section (2) has got to be read along 
with sub-section (1) of Section 160 and 
inasmuch as it was already provided 
that the authority other than liie Distnet 
Magistrate shall be appointed by the 
State Government it was not necessary 
to repeat the same thing again after 
the words 'the appeal shall lie to such 
authonty as may be presenbed’ occur- 
ring in sub-section (2) of Section 160.” 

7, Sri S C Khare urged that in view 
of the definition of the expression 'pre- 
scribed’ in Section 2(17)(i) the words 'as 
may be prescribed’ used in sub-section 
(2) of section 160 cannot have the same 
meaning as the words 'as may be em- 
powered by the State Government’ oc- 
curring in sub-section (1) and they must 
be understood m terms of the definition. 
The learned counsel contended that, even 
if sub-section (2) is only a proviso to 
sub-section (1), the difference in the 
language employed by the legislature in 
the two sub-sections is indicative of the 
fact that two different methods of con- 
stituting the appellate authonty are con- 
templated by the two sub-sections He 
further contended that on the interpre- 
tation put forward by him prescnbing 
of the appellate authority under sub-sec- 
tion (2) of Section 160 would not be 
left in a vacuum, as observed by the 


180 AIL Kanpur Municipality v. AddL 

learned Single Judge, and the State Gov- 
ernment may prescribe the appellate 
authority by framing a rule in exerase 
of the poiver conferred upon it by sec- 
tion 296 of the Act after complying with 
the conditions imposed by Section 23 of 
the U. P. General Clauses Act. After a 
careful consideration of the arguments 
advanced before us and after examining 
the relevant provisions of the Act, we 
have, however, reached the conclusion 
that the words, 'as may be prescribed’ 
used in sub-s (2) of S, 160 mean 'as may 
be prescribed by the State Government’, 
and that the State Government may 
prescribe the appellate authority without 
framing a rule in that behalf under sec- 
tion 296. 

8. It does not admit of any doubt that 
sub-section (2) of Section 160 is in the 
nature of a proviso to sub-section (1). It 
is of no consequence that the two por- 
tions of Section 160 have been described 
as separate sub-sections, because that is 
only a matter of legislative style and not 
a matter affecting their real relation to 
each other. Sub-sec, (2) has, therefore, 
not to be read in isolation but as a part 
of sub-section (1). Now. sub-section (1) 
of Section 160 made an order of assess- 
ment appealable to the District Magis- 
trate also, and a different provision in 
regard to the appellate authority had 
consequently to be made for that situa- 
tion in which the District Magistrate had 
been appointed under Section 31(b) of 
the Act to exercise the powers and duties 
of a Board Sub-section (2) of Section 160 
was, therefore, enacted to take out ap- 
peals against assessments made in the 
aforesaid situation from the operation of 
sub-section (1) to this extent that they 
would lie not to the District Magistrate 
also but only to the other authority in- 
dicated in sub-section (1). 

It is true that the words used in sub- 
section (1) are 'such other officer as may 
be empowered by the State Government’ 
whereas the woi^s in sub-section (2_) are 
'such authority as may be presmbed’, 
but the difference in phraseology is not, 
to our mind, suggestive of any difference 
in the idea sought to be expressed. No 
doubt, the legislature is ordinarily pre- 
sumed not to have employed in an enact- 
ment different words in regard to the 
same subject matter without contemplat- 
ing a difference in the idea conveyed, 
particularly when such different words 
find place in the same provision. But, 
tliat is a presumpbon to ivhich undue 
importance is not to be attached in the 
ascertainment of the legislative intent. 
In Maxwell’s Interpretabon of Statutes 
(9th Edibon), at page 326 the posibon 
In regard to this presumption has been 
stated as follows* — 

"But, just as the presumption that 
the same meaning Is intended for the 
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same expression in every part of an 
Act is, as we have seen, not of much 
weight, so the presumption of a change 
of mtention from a change of language 
(of no great weight m the construction 
of any document) seems entitled to less 
weight in the construction of a statute 
than in any other case, for the varia- 
tion is sometimes to be accounted for by 
a mere desire to avoid the repeated use 
of the same words. sometimes by the 
circumstance that the Act has been com- 
piled from different sources, and some- 
times by^ the alterations and additions 
from various hands which Acts undergo 
in their progress through Parliament.’’ 

Similarly, in Craies on Statute Law 
(6th Edition), at page 143, it has been 
said: 

"But although, as has been said, this 
presumption is generally to be made, 
and_ 'it is certainly to be wished’, as the 
Judicial Committee said in Casement v. 
Fulton, (1845) 5 Moore PC 130 at p. 141, 
"that, in framing statutes the same words 
should be employed in the same sense’’, 
still, there are many instances to be 
found of the legislature departing from 
language previously used for the purpose 
of conveying a certain meaning without 
intending to depart from that meaning 

'when the legislature’, said Blade- 

bum J., 'change the words of an enact- 
ment, no doubt it must be taken prima 
facie that there was an intention to 
change the meaning’. This, however, is 
not necessarily so, for we find as a mat- 
ter of fact, that the same learned Judge 
observed in Hadley v. Perks, (1866) 1 
QB 444 at p. 457 in drawing Acts of Par- 
liament, the legislature, as it would 
seem, to improve the graces of the style, 
and to avoid using the same v/ords over 
and over again, constantly change the 
words without intending to change the 
meaning.” 

Having regard to the manner in which 
the two sub-sections of section 160 are 
related to each other and to the object 
of enacting sub-section (2) it seems to us 
that the variation in language referred 
to above is not indicative of any varia- 
tion in meaning Sub-section (2) is not 
a self-contamed provision and just as the 
words "the appeal” occurring therein 
have reference to the appeal prowded for 
in sub-section (1), the words "such 
authority as may be prescribed” have 
reference to the other appellate autho- 
rity besides the District ilegistrate pro- 
vided for in that sub-section. Precision 
certainly required adherence to the 
phraseology employed in sub-section (1). 
but a repetition in sub-section (2) of the 
words "as may be empiowered by the 
State Government in this behalf" might 
have been thought by the draftsman to 
be a little lacking in grace of style or 
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unnecessary. It may also be noted that 
sub-section (2), in the shape in which it 
stands at present, was not enacted con- 
temporaneously with sub-section (1) but 
was introduced by an amendment made 
in the Act in 1953. Having regard to the 
form and the context of sub-section (2) 
and to the reason and pu^ose behind its 
enactment, we agree with the learned 
Single Judge that the words "such autho- 
rity as may be prescribed" used in the 
sub-section mean and should be read as 
"such authority as may be prescribed by 
the State Government.” 

9. It cannot be disputed and was in- 
deed not disputed by Sri S. C, Khare 
that if the v/ords "such authority as may 
be prescribed” used in sub-section (2) of 
section 160 are to be read as "such 
authority as may be prescribed by the 
State Government”, Sri A. P. Misra was 
a duly constituted appellate authority. 
What was urged by Sri S. C Khare was 
that in construing the words "such 
authority as may be prescribed” it is not 
permissible to add to them the words 
"by the State Government” because the 
words employed by the statute do not in 
view of the definition of the expression 
"prescribed”, remain meaningless and in- 
effective without that addition. On a 
close examination of the provisions of the 
Act, it would, however, appear that in 
order to effectuate sub-section (2) it has 
to be held that the necessary implication 
of the words "such authority as may be 
prescribed” is that the authority is to 
be prescribed by the Stete Goyernment. 
According to the contention of the learn- 
ed counsel, the appellate authority has 
not been prescribed either by or under 
the Act, and in view of the definition of 
the expression "prescribed” the authority 
can only be prescribed by a rule made 
under the Act. Now, the obligation and 
the power of the State Government to 
make rules are contained in section 296 
of the Act which, in so far as it is rele- 
vant for our purpose, runs as follows: — 

"296 Obligation and power of State 
Government to make rules — fl) The 
State Government shall make rules con- 
sistent with this Act in respect of the 
matters, described m Sections f95, 127, 
153 and 235) 

(2) The State Government may make 
rules consistent with this Act — 

(a) providing for any matter for which 
power to make provision is conferred, 
expressly or by implication, on the State 
Government by this or any other enact- 
ment in force at the commencement of 
tliis Act.” 

It would be noticed that sub-section 
(1) casts a duty upon the State Govern- 
ment to make rules consistent with the 
Act in respect of matters described in the 
prowsions enumerated therein. It would 
also be noticed that all those provisions 


expressly provide that the matters 
with which they deal shall be regu- 
lated by rules. We may mention 
that the first two among them 
state that the rules are to be made by 
the State Government, but the remaining 
two do not exphcitly say so. The differ- 
ence is, however, not matenal because 
sub-section (1) of Section 296 itself 
makes it obligatory for the State Gov- 
ernment to m^e rules in regard to the 
matters described in the aforesaid provi- 
sions. In contrast to sub-section (1) of 
Section 296, sub-section (2) of the said 
section is general in its terms and clause 
(a) thereof confers upon the State Gov- 
ernment the power to make rules con- 
sistent with the Act providing for any 
matter for which power to make provi- 
sion is conferred expressly or by impli- 
cation on the State Government by the 
Act or by any other enactment in force 
at the commencement of the Act. 

Clause (a) of sub-section (2) of Sec- 
tion 296, therefore, postulates two things: 
firstly, that, either expressly or by impli- 
cation, the power to make provision in 
respect of a matter has been conferred; 
and secondly, that, either expressly or by 
implication, the said power has been con- 
ferred upon the State Government. It 
seems clear that the words "expressly or 
by implication” govern not merely the 
preceding words in the clause but also 
the words "on the State Government" 
and, indeed, it is only by reading the 
clause in this manner that, even accord- 
ing to the contention of the learned 
counsel, a rule in respect of the matter 
mentioned in sub-section (2) of section 
160 may be made by the Government 
The power to make a provision with res- 
pect to the appellate authority has cer- 
tainly been expressly conferred by sub- 
section (2) of Section 160, but there is no 
express conferment of that power upon 
the State Government. How then can 
the State Government make a rule in 
respect of the matter dealt with by 
sub-section (2) of Section 160 unless it is 
held that the sub-section has conferred 
the power on the State Government by 
implication? And this implication can be 
found in sub-section (2) of Section 160 
because of sub-section (1) of that Sec- 
tion and because of the general scheme 
of the Act which confers powers of this 
nature only on the State Government. 

The position, therefore, is that sub-sec- 
tion (2) of Section 160 has either to be 
regarded as altogether devoid of mean- 
ing, use and effect and, to use the words 
of the learned Single Judge as having 
Teft in a vacuum’ the matter for which 
it attempted to make a provision, or it 
has to he understood as implying that 
the prescribing of the appellate authority- 
under it has to be done by the State 
Government, Surely, the alternative of 
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so reading the sub-section as to make 
it totally ineffective and nugatory has 
to be avoided if it is possible to do so on 
a reasonable construction of its language 
in the context of the preceding sub-sec- 
tion of which it is a part and a proviso 
and of the Act in which it finds place. 
We may here draw attention to the fol- 
lowing observations of their Lordships 
of the Supreme Court m Shiv Bahadur 
Singh V. State of Vindhya Pradesh, AIR 
1953 SC 394: 

"While no doubt it is not permissible to 
supply a clear and obvious lacuna m a 
statute and imply a right of appeal it is 
incumbent on the court to avoid a cons- 
truction, if reasonably permissible on the 
language, which would render a part of 
the statute devoid of any meaning or 
application. The construction urged for 
the appellant renders section 6 (of the 
Vindhya Pradesh Criminal Law Amend- 
ment (Speaal Courts) Ordinance No. 5 of 
1949) futile and leaves even a convicted 
person without appeal. We have no hesi- 
tation in rejecting it” (Words in brackets 
ours) 

We may also mention that Sri S. Q 
Khare did not press for the acceptance 
of the first of the two alternatives indi- 
cated above and he only urged that the 
purpose of the sub-section has to be 
effectuated by the State by having re- 
course to its rule-making power under 
Section 296. That power, however, can, 
as shown above, be held to be exercis- 
able only if the words "such authority 
as may be prescribed” are construed as 
carrying the imphcation that the pre- 
scribing has to be done by the State 
Government or, in other words, they are 
read as "such authority as may be pre- 
scribed by the State Government.” Thus, 
there is no escape from the conclusion 
that if sub-section (2) of Section 160 is 
to serve any purpose and the absurdity 
of having provided for an appeal with- 
out providing for the constitution of the 
appellate authority is not to be imputed 
to the legislature, the words "such autho- 
rity as may be prescribed” must be in- 
terpreted as meaning and be read as 
such authority as may be prescribed by 
the State Government.” 

10. If, then, words "such authority as 
may be prescribed” mean and have to be 
read as "such authority as may be prescrib- 
ed by the State Government”, it is not 
necessary for the State Government to 
make a rule under section 296 of the Act 
for prescribing the appellate authority. 
The State may prescribe the authority 
under sub-section (2) of Section 160 itself 
and if it does so. the authonty will be 
an authonty prescnbed under the Act 
and. therefore, "prescribed" in accord- 
ance with the definition of that expres- 
sion in section 2(17)(i) of the Act, 


11. It is another matter altogether 
that the State Government may have the 
power to prescribe the appellate auth(> 
rity by means of a rule too. but that is 
not the only method of doing so In fact, 
it appears to us that the requirements of 
section 23 of the General Clauses Act 
which attach to the making of a rule by 
the State CJovemment would be a little 
inappropnate m relation to the prescrib- 
ing of appellate authority to hear appeals 
against assessment. But quite apart from 
that, there seems to be no doubt that 
sub-section (2) of Section 160. by its own 
term, authorises the State Government 
to appoint the appellate authority, and 
it is not necessary for the State Govern- 
ment to employ its rule-making power 
under section 296 for that purpose. 

In this connection it is significant that 
in Ss. 119(2) and 151(2). the Act ex- 
pressly lays down that the things to be 
prescribed thereunder have to be pre- 
scnbed by rule: in Section 228(2) the 
legislature has taken care to say that in 
sub-section (1) of the said section the 
word "prescribed” means prescribed by 
rule: while in Section 59(3) where the 
words "State Government” find place in 
the first part of the sub-section the lems- 
lature has not expressly stated by whom 
the prescribing spoken of in the second 
part has to be done. Considering the 
language used in these provisions it 
seems reasonable to infer that whenever 
the legislature intended that a certain 
thing has to be prescribed only by a rule 
framed under the rule-making power of 
the State, it has exphcitly said so. In 
sub-section (2) of Section 160 the legis- 
lature has not done so and this supports 
the conclusion that the State Government 
need not prescribe the appellate autho- 
rity by means of a rule framed under 
the power jfiven by section 296 and may 
do so even under sub-section (2) of Sec- 
tion 160 in exercise of the power con- 
ferred upon it by that sub-section itselt 

12. For the reasons discussed above we 
hold that Sri A. P Misra who was em-[ 
powered by the State Government underi 
the notification quoted above to entertain! 
appeab against assessment was a dulyl 
constituted appellate authority under sub- 
section (2) of section 160 of the Act and 
the impugned orders cannot be said to 
have been passed without junsdiction. This 
disposes of the main contenhon advanced] 
before us on behalf of the appellant 
but before leaving it we may refer to a 
question which was raised on behalf of 
the respondents in connection with that 
contention. 

13. It was urged on behalf of the r^- 
pondents that at no stage of the appeals 
before Sri A. P. Misra did the appellants 
take any objection as to the jurisdiction 
of Sri A. P. Misra to entertain the ap- 
peals, and the appellant, was, therefore. 
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precluded from raising the question of 
iurisdiction in a writ petition. The stand 
taken by the appellant was that till the 
disposal of the appeals by Sn A. P- 
Misra it was unaware of the fact that 
no rule consututmg Sn A. P. Misra the 
appellate authority for hearing appeals 
against assessment had been framed by 
the Slate Government, and ^ere was, 
in these arcumstances. nothing in the 
conduct of the appellant which may pre- 
clude it from challenging the junsdic- 
tion of Sri A P. Misra by means of writ 
petitions, and. in any case, even the ac- 
quiescence of the appellant to the as- 
sumption of junsdiction by Sri A P. 
Misra could not act as a bar to claiming 
relief on the ground of lack of iurisdic- 
tion. 

The respondents repudiated the cor- 
rectness of the stand taken by the appel- 
lant and contended that after the appoint- 
ment of the Administrator over the Board 
which took place in July 1953 appellate 
authorities for assessment appeals were 
appointed by the State Government from 
tune to tune under notifications of the 
kind quoted above, that thousands of as- 
sessment appeals were preferred by as- 
sessees during this period without any 
plea of want of jurisdiction having ever 
been raised by the Board, that the ap- 
pellant was fully aware of the fact that 
it was onlv by means of the above quot- 
ed notification that Sri A. P. Misra was 
appointed as the appellate authority 
under sub-section (21 of section 160. and 
that the conduct of the appellant disen- 
titles it to raise the question of lack of 
jurisdiction Smce we have come to the 
conclusion that Sri A P. Misra was a 
duly constituted appellate authority and 
he had jurisdiction to hear and decide 
the appeals filed by the assessees and to 
pass the impugned orders, it is wholly 
unnecessary for us to deal with this as- 
pect of the controversy between the 
parties. 

14. Sri S C Khare did not seriously 
dispute before us the power of the appel- 
late authority to take additional evi- 
dence An appeal is a continuation of the 
original proceeding and we agree with 
the learned Single Judge that the powers 
exerasable by the appellate authority 
must be regarded as co-extensive with 
those of the Board. Sri A P. Misra was, 
therefore, competent to take additional 
evidence We further agree with the 
learned Judge that as the appellant never 
objected to the taking of the additional 
evidence by Sri A P. Misra, it is not 
open to it to urge that Sri A P. Misra 
had no power to do so. 

15. The coirectness of the principle 
of assessment adopted by the appellate 
authority was not challenged before us 
by the learned counsel for the appellant 
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in the course of his argument and we are, 
therefore, not called upon to examine 
that question. 

16. The appeals have no force and 
they are accordingly dismissed with costs. 
SSG/D.V.C. Appeals dismissed. 


Am 1969 ALLAHABAD 183 (V 56 C 35) 
J. N. TAKRU. J. 

Shyam Lab Petitioner v. State, Oppo- 
site Party. 

Criminal Reference No. 37 of 1966, D/- 
23-8-1967. against order of S.J., Mathura, 
in Criminal Revn. No. 141 of 1965. 

Public Gambling Act (1867), S. 13 — 
Gambling — Offence of, when complete — 
Doing something by either of parties to 
bet, which decides who won bet, is neces- 
sary — Offer and acceptance of bet — 
Amounts to making preparation for gam- 
bling — Not punishable under S. 13. 

ou (Para 3) 

Ghanshiamnath Sharma, for Petitioner. 

ORDER : — This criminal reference has 
been made by the learned Sessions Judge 
of Mathura in the following circumstan- 
cesi. 

2. According to the prosecution, Nur 
Singh Dutt, Head Constable, and the 
other prosecution witnesses saw Shyam 
Lai accused writing down some numbers 
on a piece of paper and Har Prasad ac- 
cused offenng two annas on number 98 
When the latter saw the pohee they took 
to their heels They were, however, ar- 
rested and from the possession of Shyam 
Lai two parchas with some numbers 
written on them, two pieces of cardboard, 
a pencil, and Rs. 2 25 were recovered, 
while from the possession of Har Prasad 
eight annas were recovered. On these al- 
legations Shvam Lai and Har Prasad 
were prosecuted under Section 13 of the 
Gambling Act and were convicted and 
sentenced to a fine of Rs 150 m default 
to one month’s R. I. each. As the case was 
tried summarily Shyam Lai went up in 
revision to the Sessions Judge. Mathura, 
who feeling satisfied that the examina- 
tion of the accused under Section 342 
Cr. P. C. was not conducted in accord- 
ance with law and had resulted in pre- 
judice to him made the aforesaid refer- 
ence to this Court. 

3. After perusing the judgment and 
the explanation of the learned Magis- 
trate I am satisfied that apart from the 
ground on which this reference has been 
made the conviction and sentence of 
Shyam Lai cannot be defended on merits 
either, as all that the prosecution evi- 
dence shows is that he was making pre- 
paration for gambling, the preparation 
conasting in Har Prasad offering two 

JL/KL/E728/68 
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annas on No. 98 to the applicant. But the 
mere offer and acceptance of the bet as* 
suming that the two annas were given 
as such would not show that Shyam Lai 
and Har Prasad were gambling, though 
as stated above, it might show that 
they were maldng preparation for 
gambhng The stage of gambhng 
would have been reached when 
either party did something which would 
have decided whether the bet was won 
by Shyam Lai or Har Prasad and still 
then the parties can only be said to have 
made preparation for gambling. Section 
13 of the Gambling Act howev^, does not 
make preparation for gambling an of- 
fence. As such Shyam Lai could not be 
competed thereimder. The result there- 
fore is that the conviction and sentence 
of Shyam Lai cannot be sustained. I ac- 
cordingly accept the reference not only 
on the ground on which it was made by 
the learned Sessions Judge but also on 
the additional ground mentioned above, 
quash the judgment and order of the 
learned Magistrate referred to above and 
while ordering the acquittal of Shyam 
Lai direct that the fine if paid shall be 
refunded to him. 

DVT/D. V.C. Reference accepted. 


AIR 19C9 ALLAHABAD 184 (V 5G C 36) 
D. P. UNIYAL, J. 

On diflerence of opinion between 
KHARE AND YASHODA NANDAN, JJ. 

State, Appellant v. Banshidhar, Res- 
pondent 

Govt Appeals Nos. 2195 to 2198 of 
1963, D/- 26-7-1967. 

Defence of India Rules, 1962, R. 125(2) 
— Essential Articles (Price Control) 
Order, 1963 — Order silent on time of 
operation — IVIere publication in gazette 
does not bring it into immediate effect — > 
General Clauses Act (1897), S. 5, not ap- 
plicable to executive order. 

The Essential Artides (Price Control) 
Order, 1963, passed under sub-rule (2) of 
Rule 125 of the Defence of India Rules 
1962, since it does not specifically men- 
tion in it the time of its operation, can- 
not be said to have come into force im- 
mediately on its publication i. e. on 1-3- 
1963 in the Gazette of India (Extraordi- 
nary) Therefore, the shopkeepers and 
traders whose shops were raided on 25- 
3-1963 are not hable to be convicted for 
the contravention of the said Order. 

The question as to how, when and 
where an Order issued under the Defence 
of India Rules v.nll take effect cannot be 
left to conjecture; it must appear clearly 
on the face of the Order that it is to 
c^ierate with immediate eSect or from 
future date. Where there is no such in- 
dication in the Order itself it does not 


(Unijral J.) A- L K. 

become effective and cannot come into 
operation, (Para 7) 

Rule 141 of the Defence of India Rules 
merely provides for publication of the 
Order in such maimer as may appear 
to the authority, ofincer or person to be 
best adapted for informing persons like- 
ly to be affected by the Order, It merely 
gives discretion to the authority making 
the Order to publish the same in the 
manner best adapted for informing per- 
sons whom the Order concerns. The 
Rule does not say that the Order shall 
become effective and come into opera- 
tion immediately on its publication In 
the Gazette. (Para 5) 

It is true that the Acts of Central 
Legislature become law from the moment 
they are published. But that is because 
the General Clauses Act says so. The 
only comequence of the E^ential Arti- 
cles (Price Control) Order being pubhsh- 
ed in the official gazette was that it 
came into being as a piece of subordinate 
legislation on .the Statute Book. From 
this it would not follow that it became 
law with immediate effect ((Para 6) 

It is not permissible to hold by ana- 
logy with regard to the construction of 
statutes that Orders of this kind take 
effect immediately on publication in the 
official gazette. Such a construction would 
be nothmg short of legislating by the 
Courts. There is a fundament^ differ- 
ence between an Act of Parliament and 
an Order made under the D. I. R. 

(Para 7) 

If is not possible to consider an exe- 
cutive Order made by the President as 
law made by Parliament and in princi- 
ple the law passed by the Central Legis- 
lature cannot be placed on the same 
footing as an Order made by a subordi- 
nate authority. (1918) 1 KB 101 & AIR 
1951 SC 467 & AIR 1950 All 562 & 1966 
All LJ 796, Rel, on. (Para 8) 

Cases Referred: Chronological Paras 
(1966) 1966 All LJ 796=1966 -All 
WR (HC) 316, State of D. P v. 
Mahavir Prasad ' l2 

(1951) AIR 1951 SC 467 (V 38) = 

1952 Cri LJ 54, Harla v. State of 
Raj’asthan 13 

(1950) AIR 1950 AD 562 (V 37). Har- 
pal Singh V. State C 

(1918) 1918-1 KB 101 = 87 LJ KB 
122, Johnson v. Sargent and Sons 9 
A G. A, for Appellant; R P Goyal, 
S. N. MuUa and P, C. Chaturv'edi, for 
Respondent, 

DNIYAL, J. These connected ap- 
peals raise a common question of law and 
may be disposed of by a common order, 
2. The four respondents were prose- 
cuted for contravention of Clause 4 of 
the Essential Articles (Price Control) 
Order, 1963 (hereinafter referred to as 
the Order) which requires every dealer 
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fo caiise to be prominently displayed 
price-lists of articles for sale at his shop. 
The Magistrate recorded a conviction but 
in appeal the Sessions Judge passed an 
order of acquittal on the ground that the 
prosecution had failed to prove that the 
Order was in force on 25-3-63, the date 
on which the shops had been raided by 
the police. The State Government ap- 
pealed against the acquittal of the res- 
pondents and the appeals were heard by 
my brothers Khare and Yashoda Nandan. 
JJ. 

The learned Judges difiered in their 
opinion on the principal question wh^ 
ther the Order had come into force in 
Uttar Pradesh on 25-3-63, the date on 
which the alleged offences were said to 
have been committed. Khare, J. was of 
the view that in the absence of any in- 
dication in the Order that it shall come 
into force at once or from some future 
date, the respondents were not liable 
to be convicted inasmuch as the provi- 
sions of the Order had not come into 
operation on the date of the alleged of- 
fence. Yashoda Nandan, J. on the other 
hand, came to the contrary conclusion 
and held that when the legislative organ 
has completed the act of legislation with- 
out expressing the intention that its ef- 
fectiveness stands postponed to a future 
date, the only intention that can be at- 
tributed to it is that that law has become 
effective and enforceable from the date 
of its publication in the official gazette. 
In view of the difference of opinion be- 
tween the two learned Judges the fol- 
lowing question has been referred to me 
for opinion; 

"Whether or not the Essential Articles 
(Price Control) Order, 1963 had come in 
force in Uttar Pradesh in March, 1963, 
the date when the offences in the four 
connected Government Appeals are alleg- 
ed to have been committed?” 

3. In exerdse of the powers conferred 
by S. 3(1) of the Defence of India Act, 1962 
(hereinafter referred to as the Act) the 
Central Government was empowered by 
issuing a notification in the official gazet- 
te to make such rules as appeared to it 
necessary or expedient, inter alia, for 
maintaining supplies essential to the life 
of the community. The Central Govern- 
ment accordingly framed rules kno\vn as 
the Defence of India Rules, 1962 (herein- 
after referred to as the Rules). By Rule 
125 of the Rules the Central Government, 
as well as the State Government, were 
empowered to make such orders as they 
might consider necessary or expedient 
for_ securing equitable distribution and 
availabilitj' of any article or thing at 
fair prices. The manner in whidi an 
Order made in pursuance of Rule 125 
aforesmd was to be published is laid 
down in Rule 141. This Rule, so far as 
material, reads as follows; — 


(1) Save as otherwise expressly pro- 
vmed in these Rules, every authority, 
officer or person who makes any order in 
writing in pursuance of any of these 
rules, shall, in the case of an order of a 
general nature or affecting a class of 
persons, publish notice of such order in 
such manner as may, in the opinion of 
such authority, officer or person, be best 
adapted for informing persons whom the 
order concerns 

(2) If m the course of any judicial 
proceeding a question arises whether a 
person was duly informed of an order 
made in pursuance of these Rules, com- 
pliance with sub-rule (1), or where the 
order was notified, the notification of the 
order, shall be conclusive proof that he 
was so informed: but a failure to comply 
with sub-rule (1) — 

(i) shall not preclude proof by other 
means that he had information of the 
order, 

(ii) shall not affect the validity of the 
order.” 

4. In pursuance of the powers confer- 
red by sub-rules (2) and (3) of Rule 125 
the Central Government made an order 
called the Essential Articles (Price Con- 
trol) Order, 1963 and the same was pub- 
lished in the Gazette of India (Extra- 
ordinary) dated 1-3-1963. Clause 3 of 
the Order lays down that "no wholesale 
dealer or retail dealer, as the case may 
be, shall, with effect from the commence- 
ment of this Order, sell any essential 
miicle to any person at a price which is 
in excess of the control price.” Clause 3 
aforesaid was later amended by the Cen- 
tral Government and the same was pub- 
lished in the Government of India 
Gazette dated 6th March 1963. One of the 
changes introduced by the amendment 
was that the words 'with effect from the 
commencement of this Order” originally 
appearing in clause 3 were deleted from 
the Order. 

5. The main argument advanced on 
behffif of the State was that the Order 
having been published in the Govern- 
ment Gazette on the 1st March 1963 it 
should be deemed to have come into 
force from that date. It was said that 
the prinaple underlying section 5 of the 
General Clauses Act was applicable to 
the Order, even though it was not appli- 
cable in terms of Orders of this kind but 
only to Central Acts and Regulations It 
wiU be noticed that neither in the De- 
fence of India Rules nor in the impugned 
Order made in pursuance of Rule 125 is 
there anythmg which wovdd suggest that 
an Order made by the Central Govern- 
ment was to come into force immediate- 
ly on the publication of the said Order 
in the Government Gazette Rule 141 
merely provides for publication of the 
Order in such manner as may appear to 
the authority, officer or person to be 
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best adapted for informing persons likely 
to be affected by the Order It merely 
gives discretion to the authority rnaking 
the order to publish the same in the 
manner best adapted for informing per- 
sons whom the Order concerns Whether 
the mode adopted is by publication in 
the Government Gazette or by beat of 
drum or by effecting personal service of 
the notice on the individuals concerned, 
is a matter left to the disa*etion of the 
authority making the Order. The Rule 
does not say that the Order shall become 
effective and come into operation imme- 
diately on its publication in the gazette. 

6. The only consequence of the im- 
pugned Order being published in the 
official gazette Wcis that it came into be- 
ing as a piece of subordinate legislation 
on the Statute Book. From this it would 
not follow that it became law with im- 
mediate effect. Indeed, there are no 
words express or imphed in the Order 
itself that it was intended to enforce 
its provisions from the date of its publi- 
cation. In India Acts of Central Legis- 
lature become law from the moment 
they are published. But that is because 
the General Clauses Act says so The 
practice prevaihng in England is that a 
statute which contains no express provi- 
sion as to its commencement comes into 
operation on the date endorsed on it as 
the date on which it received the Royal 
assent 

The precise moment on which a sta- 
tute, or a particular provision of a sta- 
tute, takes effect is the moment of ^- 
piry of the day immediately preceding 
that on which it comes into operation; 
and where a statute or provision h^ 
extra-territorial effect the moment is 
determined for any particular territo^ 
by reference to local time. Even in 
Eingland the commencement of many 
modem statutes is expressly postponed, 
the provision in question in some cases 
itself fixing the date and in others em- 
powering Her Majesty or a specified 
lEnister of the Crown to appoint a date 
by order; and it is by no means unusual 
for different dates to be fixed for different 
provisions of the same statute, or for 
authority to be given to appoint differ- 
ent dates for different provisions. (Vide 
Halsbury’s Laws of England (Simonds 
Edition) Volume 36, Para 638). 

7. The question as to how. when and 
where an Order issued under the Defence 
of India Rules will take effect cannot 
be left to conjecture; it must appear 
clearly on the face of the Order that it 
£s to operate with immediate effect or 
from some future date Where there is 
no such indication in the Order itself it 
does not become effective and cannot 
'come into operation. In my opinion it is 


not permissible to hold ^ analogy with 
regard to the construction of statutes 
that Orders of this kind take effect imme- 
diately on publication in the official 
gazette. Such a construction in my view 
would be nothing short of legislating by 
the courts. There is a fundamental dif- 
ference between an Act of Parliament 
and an Order made imder the D. L R. 
Acts of Parliament are passed after a 
public debate in which the accredited 
representatives of the people have oppor- 
tunity for free and full discussion of the 
issues involved. They are also given 
wide publicity in the press and over the 
radio Everyone has opportunity to know 
or to find out what thelawis to be. but 
not so in the case of Orders issued by the 
Executive or administrative authority. The 
decisions are made in the secret recesses 
of a chamber to which the public has no 
access and of which they can have no 
means of knowledge. It would be shock- 
ing to judicial conscience if Orders made 
in such circumstances and likely to 
affect the life and liberty of the subject 
were allowed to operate from the moment 
of their publication in the official gazette. 

_8. The argument that an Order of this 
kind should be placed on the same foot- 
ing as an Act made by Parliament by 
importing the provisions of Section 5 of 
the General Clauses Act for construing 
such Orders needs to be mentioned only 
to be rejected. In Harpal Singh v. State; 
AIR 1950 All 562 it had been urged that 
an Order pased by the President should 
be deemed to be a law made by Parlia- 
ment Raghubar DayaL J., delivering the 
judgment of the Court, observed that It 
was not possible to consider an execu- 
tive Order made by the Preddent as 
law made by Parliament and that in 
principle the law passed by the Central 
Legislature should not be placed on the 
same footing as an Order made by a 
subordinate authority. 

9. The difference between a statu- 
tory Order of this kind and an Act ml 
Parliament was stressed In Johnson v. 
Sargent and Sons, (1918) 1 KB 101. 

That was a case in which an Order call- 
ed the Peas. Beans and Pulses (Requisi- 
tion) Order. 1917 was made on May 16, 
1917 by the Food Controller imder Regu- 
lation 2-F of the Defence of the Realm. 
It became known to the public on May 
17. 1917. The Order prohibited sale of 
peas, beans and pulses and the said arti- 
cles were required to be placed at the 
disposal of the Food Controller. Certain 
persons had sold beans on 16th May 
1917 and the question arose whether the 
sales came within the prohibition con- 
tained in the Order. Although the facts 
of that case were different, the pnndple 
laid down can be apph^ here. The 
learned Judge dealing with the question 
of enforceability of the Order said. 
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’'While I agree that the rule is that a 
statute takes effect on the earliest 
moment of the day on which it is passed 
or on which it is declared to come into 
oppation, there is about statutes a pub- 
licity even before they come into opera- 
tion which is absent in the case of many 
Orders such as that with which we are 
now dealmg. In the absence of authonty 
1 am unable to hold that the Order came 
into operation before it was known.” 

10. I have not known of any Order 
made under the Defence of India Rules 
and none has been brought to my notice 
in which the time of its operation was 
not specifically mentioned. By way of 
example I may refer to the following 
orders made under the D. I. R in which 
it was clearly mentioned that they were 
to come into force at once: 

(1) Cotton Control Order, 1955. 

(2) Cotton Textile Order. 1948. 

(3) Cotton Textile Export Control 
Order, 1949. 

(4) Cotton Textile Control of Movement 
Order. 1948. 

(5) Textile Production by Handlooms 
Control Order. 1956 

The Order in question is perhaps a soli- 
tary instance where no date was fixed 
for its coming into operation. 

11. I now proceed to consider another 
argument advanced on behalf of the 
State that the Order as originally pub- 
lished on 1-3-63 may not have become 
effective from that date by reason of the 
use of the words "with effect from the 
commencement of this Order” in clause 
3 thereof. But in view of the amend- 
ment deleting the words "with effect 
from the commencement of this order 
introduced in clause 3 aforesaid by a 
subsequent order published in the Gov- 
ernment of India Gazette on 6-3-63, and 
re-published in the U. P. Gazette on 
6-4-63, it must be considered that the 
impugned Order was intended to come 
into force with immediate effect. 

12. The point was considered in State 
of U. P. V. Mahavir Prasad, (1966 ALJ 
796) by a Division Bench of this Court 
and the learned Judges observed — 


I am in respectful agreement with 
the view expressed by the Bench in the 
above case. 


lo. An Important factor which may 
be empl^ased in construing Orders of 
th^ kind is that here we are dealing 
, a penal measure. Clause 5 makes 
® sales made in contravention 
of Clause 4 of the Order. If the impugn- 
ed Order IS held to operate from 1-3-63 
when It was first pubhshed in the offi- 
aal gazette, then dealers irrespective of 
whether they knew of the Order or not 
would render themselves liable It is a 
well known rule of construction that 
penal laws must be strictly construed. 
Dealing with this aspect of the matter 
toe Supreme Court in Harla v. State of 
Rajasthan (AIR 1951 SC 467) observed: 

*ln the absence of any special law or 
custom, we are of opimon that it would 
be against the principles of natural jus- 
tice to permit the subjects of a State to 
be pumshed or penalised by laws of 
wmch they had no knowledge and of 
which they could not even with the excr- 
ete of reasonable diligence have acquir- 
ed ^y knowledge. Natural diligence 
reqmr^ that before a law can become 
operative it must be promulgated and 
published It must be broadcast in some 
recogmsable way so that all men may 
know what it is.” ^ 

It is obvious that shop-keepers 
and traders could not have prepared a 
j ^ accordance with Clause 3 of 
toe Order as they had no knowledge that 
^ch a law was in operation on 25-3-63. 
TOe Order being silent as to the date of 
Its operation, the respondents were not 
hable to be prosecuted under the im- 
pugned Order. 


15. My answer to the question refer- 
red to me is that the Essential Articles 
(Price Contool) Order, 1963 had not come 
mto force in Uttar Pradesh on 25-3-63, 
the date when the offences in the four 
connected Government Appeals are al- 
leged to have been committed. The above 
opimon shall be sent to the bench con- 
cerned with the relevant records. 


"Mere removal of the expression 'with 
effect from the commencement of this 
Order’, which took place by the notifi- 
cation of the 6th of March, 1963 without 
anythmg more, cannot be tantamount to 
enforcement of the Order which had not 
till then been enforced. The result was 
that clause 3 of toe Order cannot be 
deemed to have come into force even on 
the 6to of March 1963. In our opinion, 
the same reasoning must, a fortiori ap- 
ply to Clause 4 of toe Order with whito 
we are concerned, inasmuch as it cannot 
be that, even though, with reference to 
Clause 3 toe Order had not become 
aperative, it had become operative in res- 
pect of Clause 4.” 


16, KHARE AND YASHODA NANDAN 
JJ.:- — In all these four Government Ap- 
peals and also in the connected Criminal 
Revision No. 670 of 1965 the main point 
that arises for consideration is as to 
whether the Essential Articles (Price 
Control) Order, 1963, passed under sub- 
rule (2) of Rule 125 of the Defence of 
India Rules, 1962, had come into opera- 
tion on or before toe 25 to March. 1963. 

17. All these connected Government 
Appeals were heard by us and there was 
difference of opimon. For that reason all 
the four connected appeals were re- 
ferred to another Hon’ble Judge for 
delivery of his opinion. Hon’ble Uniyai 
J., to whom the four connected Govern- 
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ment Appeals were referred, has arrived 
at the conclusion that the Essential 
Articles (Price Control) Order, 1963, had 
not come into force in Uttar Pradesh on 
25th March, 1963, the date when the 
offences in the four connected Govern- 
ment Appeals and the connected Crimi- 
nal Revision are alleged to have been 
committed 

18. All the four connected Govern- 
ment Appeals are, therefore, dismissed, 
iiie Criminal Revdsion is allowed and 
the conviction and sentence of Jai Dayal 
Popli are set aside Fme, if already paid 
by him, shall be refunded to him. 
GDR/D.V.C. Appeals dismissed. 


AIR 1969 ALLAHABAD 188 (V 56 C 37) 
V. G. OAK, C. J. AND R S. PATHAK J. 

Commissioner of Income Tax, U. P., 
Appellant v. Bharat Engineering and 
Construction Co., Respondent, 

Income Tax Reference Appin. No. 151 
of 1964, D/- 12-1-1968. 

Income Tax Act (1922), S, 66(2) — 
Question whether certain item is capital 
or income does not involve a question of 
law — Decision of Appellate Tribunal 
thereon cannot be interfered in revision. 

(Paras 6 and 13) 

Cases Referred: Chronological Paras 
(1963) 47 ITR 516 = ILR (1963) 

Andh Pra 636, Hazari Lai v. 

Commr. of I. T. Andhra Pradesh 10 
(1959) Am 1959 SC 291 (V 46) = 35 
ITR 148, Conunr. of L T. v. Rai 
Bahadur Jairam Valli 12 

Gopal Behari, for Appellant. 

OAK, C. J. : — This is an application 
under section 66(2) of the Indian Income 
Tax Act, 1922 (hereinafter referred to 
as the Act), il/s. Bharat Engineering and 
Construction Company is the assessee. 
The assessment year is 1944-45. Under 
Section 34 read ivith section 23(3) of the 
Act the Income Tax Officer made the 
assessment. In making the assessment 
certain receipts of the assessee were 
treated as income. The assessee protest- 
ed that these items did not constitute 
income of the assessee When the mat- 
ter went before the Income Tax Appel- 
late Tribunal, Bombay Bench at Allaha- 
bad, the Appellate Tribunal partly ac- 
cepted the assessee's claim Tivo items of 
Rs 2,50,000/- and 40,000/- were excluded 
from the assessee’s Income The Com- 
missioner of Income Tax, U. P., filed 
before the Appellate Tribunal an appli- 
cation under Section 66(1) of the Act 
requesting for reference of two questions 
of law to this Court The apphcation was 
dismissed by the Appellate Tribunal. The 
Commissioner of Income Tax, U. P., has 
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filed the present application in this Court 
under Section 66(2) of the Act. 

2. We may mention at the outset 
that the Appellate Tribunal accepted the 
assessee’s claim with respect to two sepa- 
rate items for Rs. 2,50,000/- and Rs. 
40,000/-. Although the assessee’s claim 
with respect to the sum of Rs 40,000/- 
was in some respects similar to its claim 
wnth respect to the sum of Rs. 2,50,000/- 
the Commissioner has, in the present ap- 
phcation, made no grievance with respect 
to the sum of Rs 40,000/-. The present 
application is confined to the sum of 
Rs 2,50,000/-. 

3. The controversy with respect to the 
amount of Rs. 2,50,000/- arises thus. In 
the account books of the assessee there 
are five separate entries between 1-6-1943 
and 15-3-1944 with respect to five sepa- 
rate sums making a tot^ of Rs. 2,50,000. 
These entries are in the name of Benaras 
Investment Corporation. According to 
these entries, the assessee received in all 
a sum of Rs 2,50,000/- from the Benaras 
Investment Corporation hetv/een June 
1943 and March, 1944 The question arose 
w’hether this sum of Rs 2,50.000/- indi- 
cated an undisclosed income of the asses- 
see The Appellate Tribunal accepted the 
assessee’s explanation that this was mere- 
ly money raised by the assessee for car- 
ing out the business of the firm. 

4. The point in dispute was disposed 
of by the Appellate Tribunal in para- 
graph 13 of its judgment dated 13-3-1963. 
The Tribunal observed. — 

"At the same time, it is difficult to 
visualize the assessee having an undis- 
closed source of income from which it 
can bring large sums from time to time 
and effectively conceal the income as 
borrowings We are, therefore, prepared 
to give the benefit of doubt to the asses- 
see in respect of the sum of Rs 2.50.000 
that have come into the account books 
in the earlier stages of its business.” 
Some of the facts, which have a bear- 
ing on this question, are these The as- 
sessee is a firm constituted under a part- 
nership deed dated 6-2-1943 Originally, 
there were rivo partners Two other per- 
sons joined the partnership after a fevr 
days under a supplementary deed dated 
15-2-1943. There is some indication that 
business in som.e form commenced in 
December, 1942 The five items in ques- 
tion relate to the period from June 1943 
to March, 1944. 

5. One of the partners of the assessee 
firm is Sri Jjoti Bhushan Gupta He is 
interested in a number of business con- 
cerns including tne Benaras Investment 
Corporation, in whose name the five en- 
tries in dispute stand. The question for 
consideration is whether the five relevant 
entries represent income of the assessee 
firm of money raised by the firm by v/ay 
of a loan. 
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6. The applicant has proposed three 
questions of lav/. They are as follows.— 

"1. Whether on the facts and in the 
drcumstances of the case, the Tribunal 
was justified in giving the benefit of 
doubt to the assessee in respect of the 
sum of Rs. 2,50,000? 

"2. Whether on the facts and in the 
circumstances of the case, the deleaon 
of the sum of Es. 2,50,000 is based on 
proper appraisal of facts and evidence 
on record? 

3 Whether there was any material 
on the record for the finding of the Tri- 
bunal that the sum of Rs 2,50,000/- was 
out of the past savings and was not the 
income from undisclosed source as held 
by the Income-tax Officer? 

7. On going through the Appellate 
Tribunal’s order, we do not find any 
finding to the effect that the sum of Rs. 
2,50,000 represents the past savings of 
the assessee No such question appears 
to have been raised by the applicant in 
his application under Section 66(1) of 
the Act. Question No. 3 cannot, therefore, 
possibly arise in the present application. 

8. Under question no. 2, the appli- 
cant has raised the question whether the 
decision of the Appellate Tribunal is bas- 
ed on a proper appraisal of facts and 
evidence on record. This is largely a 
question of fact. The proposed question 
Is hardly a question of law. 

9. Question no. 1 no doubt raises 
some difficulty. Mr. Gopal BeharL ap- 
pearing for the applicant _ urges that the 
Tribunal was wrong in giving the bene- 
fit of doubt to the assessee. 

10. In Hazanlal v. Commissioner of 
Income Tax Andhra Pradesh (1963) 47 
ITR 516 (A. P.) it was held by Andhra 
Pradesh High Court that both with 
regard to credits in the names of the as- 
sessee as also credits in the names of 
third parties the burden is on the asses- 
see to explain the credit entries. If an 
assessee fails to prove satisfactorily the 
source and nature of the amount of cash 
received during the accounting year, the 
Income Tax Officer is entitled to draw 
the inference that the receipts are of an 
assessable nature. 

11. It may be that if a fact is exclu- 
sively within the knowledge of an asses- 
see, the burden of explaining the fact 
will lie upon the assessee. Hov/ever, the 
general burden of proving that a cer- 
tain item constitutes income of the as- 
sessee v/ill always lie on the Income Tax 
Department 

12. In Commissioner of Income Tax 
V, Rai Bahadur Jairam Valli, 35 ITR 
148= (AIR 1959 SC 291) it was held by 
the Supreme Court that the Question 
whether a certain item is capital or in- 
come involves a conclusion of law to be 
drawn from certain facts. It does not 


follow that m every case v/hether cer- 
tain receipt is income or not necessarily 
raises a question of law. 

13. According to the relevant entries 
in the assessee’s account books, the as- 
sessee received a total sum of Rs. 2,50,000 
from the Benaras Investment Corpora- 
tion. The question before the Appellate 
Tribunal was whether this receipt re- 
presented income or a loan. It is true 
that the finding of the Appellate Tribu- 
nal on this question is not happily word- 
ed. But the view taken by the Appellate 
Tribunal seems to be that the receipt 
represented a loan. The Appellate Tribu- 
nal took two arcumstances into consi- 
deration. Firstly, the receipt of the 
amount in question was shortly after the 
commencement of the business of the 
firm. Secondly, Shri Jyoti Bhushan Gupta 
was interested in a number of allied 
concerns including the assessee firm and 
Benaras Investment Corporation. We are 
not called upon to decide whether the 
finding of fact arrived at by the Appel- 
late Tribunal is sound or not. The point 
for consideration by us is whether the 
appellate decision of the Tribunal raises 
a question of law. We do not think that 
the order of the Appellate 'Tnbunal 
raises a question of law. 

14, The application is, therefore, dis- 
missed. We make no order as to costs in 
this application. 

DGB/D.V.C. Application dismissed. 


AIR 19G9 ALLAHABAD 189 (V 56 C 38) 
J. N. TAKRU, J. 

Vivekanand Nand Kishore, Applicant 
V. State, Opposite Party. 

Criminal Revn. No. 1092 of 1965, D/- 
26-8-1967, against order of S. J., Allaha- 
bad, D/- 3-3-1965. 

(A) Criminal P. C. (1898), S. 195 (1) 

(c) — Bar under — Operating even if 
forgery is committed subsequent to ini- 
tiation of proceedings all that S. 195(l){c) 
lays down is that if a forged document is 
produced or pdven in evidence by a party 
to any proceeding in any Court, the bar 
laid down in that section is attracted and 
for that purpose it is immaterial whether 
the forgery was committed prior or sub- 
sequent to the initiation of the said pro- 
ceeding. (Para C) 

(B) Criminal P.C. (1898), S. 195(l)(c)— 
Scope — Penal Code (18G0), Ss. 471, 40G, 
467 and 420 — Main offence under S. 471 
— Other offences flowing from it — I\Iere 
tacking of other offences to S. 471 will not 
fake case out of ambit of S. I95(l)(c), 
Cr. P. C. 

When the main offence is the one 
under S. 471, Penal Code, namely, the 
offence of using a forged document as 
genuine document a nd the other offences 
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all flow from it. in the sense that if the 
charge under S 471 fails, the charges 
for the other offences would also fail, 
none of which offences can 'm truth and 
substance' be said to be of a distinct 
nature, the mere fact that Ss. 406, 467 
and 420, Penal Code are also tacked 
on to the offence under S 471, Penal 
Code, would not serve to take the case 
out of the scope and ambit of S 195(l)(c). 
1964 All LJ 467 & AIR 1953 SC 293, Folk 

(Para 9) 

Cases Referred: Chronological Paras 
(1964) 1964 All LJ 467 = 1964 All 

Cn R. 159, Hari Nath Singh v. 

State 7 

(1953) AIR 1953 SC 293 (V 40) = 

1953 Cn U 1232, Basi-ul-Haa v. 

State of W. B 8 

R. Pandey, for Apphcant: G. A., for 
Opposite Party. 

ORDER ; — Vivekanand has filed this 
revision against the revisional judgment 
and order of the learned Civil and Ses- 
sions Judge, Allahabad, rejecting his ap- 
plication praying for the dropping of 
the proceedings initiated against him 
imder Sections 406, 420, 467 and 471, 

I. P C 

2. The facts giving rise to this revi- 
sion lie within a narrow compass It ap- 
pears that the applicant presented an 
application before the Compensation Offi- 
cer, Meja on the 19th, November, 1958 
praying for the withdrawal of a sum of 
Rs 80-98 P which was payable as com- 
pensation to one Bans Bahadur. The ap- 
plication was accompanied by a Vakalat- 
nama purporting to be signed by Bans 
Bahadur The case for the prosecution 
is that the said Vakalatnama was forged 
by the applicant as Bans Bahadur had 
died some time before, and that after 
withdrawing Rs 80 98 P on the strength 
of it, he misappropnated the said sum. 
When the matter came to the knowledge 
of the A. D M (E). Allahabad he made a 
report to the Police and the latter after 
enquiry submitted a charge-sheet against 
the applicant under sections 406, 420, 
467 and 471 I. P. C. 

3. When the case came up for hearing 
in the trial Court the apphcant took a 
preliminary objection that as the pre- 
sent prosecution was in respect of offences 
relating to a document given in evidence 
the learned Magistrate could take cog- 
nizance of them only on the complaint 
in writing of the court before which the 
said document was produced, or some 
court to which such court was subordi- 
nate. and as no -auch a complaint had 
been made he could not take cogm- 
zance of those offences under Section 
195(l)(c) Cr. P C Both the Courts below 
rejected this objection thus giving rise to 
the present revision. 

4. On behalf of the applicant his 
learned counsel urged two contentions in 


support of this revision. His first con- 
tention was that as the offence under 
section 471 I. P. C was allegedly com- 
mitted by the applicant as a party to the 
proceedmg imtiated by him in the court 
of the Compensation Officer, Meja and 
as It was in respect of a document pro- 
duced by him m that court. Section 195 
(l)(c) of the Criminal Procedure Code 
barred the Magistrate from takmg cog- 
nizance of that offence except on the 
complaint m writing of the said court 
or of some other court to which such 
Court was subordinate His second con- 
tention was that as all the other offences 
for which the applicant was also charged, 
namely, sections 406, 420, and 467 I. P. C. 
were all cognate to the offence under 
Section 471 I. P. C and, in fact and sub- 
stance stemmed from it the Magistrate 
could not take cogmzance of those offen- 
ces as well under Section 195 (l)(c) 
Cr P. C After hearing the learned coun- 
sel for the parties I am satisfied that 
both these contentions are well founded. 
I shall, therefore, proceed to give my 
reasons of coming to that conclusion 
after quoting the material parts of Sec- 
tion 195(1) (ir. P C Thus quoted Stc. 
195(1) reads as follows: 

"195(1) No Court shall take cognizance 

(a) , . • , . ■ ... ... ... ... ... 

(b) 

(c) "of any offence described In section 
463 or punishable under Section 471, sec, 
475 or Section 476 of the same Code, 
when such offence is alleged to have 
been committed by a party to any pro- 
ceeding in any court in respect of a 
document produced or given in evidence 
in such proceeding, except on the com- 
plaint in writing of such court, or of 
some other court to which such court is 
subordinate ” 

5. A plain reading of this sub-sec- 
tion shows that^Wo conditions are neces- 
sary for its applicability, (1) that tlie of- 
fence mentioned therein should be com- 
mitted by a party to any proceeding in 
any court, and (2) that such offence 
should be in respect of a document pro- 
duced or given in evidence in such pro- 
ceeding So far as the question whether 
the Compensation Officer is a court or 
not, the learned Civil and Sessions Judge 
has held and, in my opinion rightly, that 
it is a court It was not disputed, as In- 
deed it could not be disputed, that the 
document in question. viz the alleged 
forged vakalatnama was produced in the 
court of the Compensation Officer. Hence 
the only point which remains for deter- 
mination is whether the said vakalat- 
nama was produced by a party to any 
proceeding in that court It will be notic- 
ed that the expression "by a party to 
any proceeding in any court” is not pre- 
ceded or followed by any words of limi- 
tation which might go to show that 
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when the forged document is produced 
or given in evidence in a court, some 
proceeding to which the person produc- 
ing or giving the said document in evi- 
dence is a party, should have been pend- 
ing Hence if a person mitiates a pro- 
ceeding in a court and in connection 
with it produces or gives in evidence a 
forged document, his case would also be 
covered by the expression "by a party 
to any proceeding in a court." In the 
present case it is common ground that 
there was no proceeding pending in the 
court of the Compensation Officer when 
the application in question was made 
there by the applicant on the 19th Nov- 
ember 1958 But as soon as he moved 
that application a proceeding to which 
he was a party came into existence and 
as in that proceeding an allegedly forged 
vakalatnama was produced, both the in- 
gredients of Section 195(l)(c) Cr. P. C. 
must be held to have been made out 

6. On behalf of the State it was, how- 
ever, contended that as the offence of 
forgery as described in section 463 1. P. 
C was committed prior to the applicant 
becoming a party to the aforesaid pro- 
ceeding in the Court of the Compensa- 
tion Officer, section 195(l)(c) had no ap- 
plication to this case. I do not agree, for 
the simple reason that there is nothing 
in this section to warrant such an inter- 
pretation. All that that section lays down 
is that if a forged document is produced 
or given in evidence by a party to any 
proceeding in any court the bar laid 
down in that section is attracted and for 
♦hat purpose it is immaterial whether 
the forgery was committed prior or sub- 
sequent to the imtiation of the said 
proceeding Thus on the plain terms of 
the section I am satisfied that the first 
contention of the applicant's learned 
counsel is correct, 

7. As stated earlier the second con- 
tention of the applicant's learned coun- 
sel is also well founded. It is unneces- 
sary, however, to enter into a detailed 
discussion of it as it is, in mv judgment, 
concluded by the Division Bench deasion 
of this Court in Hari Nath Singh v. 
State, 1964 All U 467. It was held in 
this case that: 

"Even for offences cognizance of which 
was not per se barred under section 195, 
Cr. P. C. no Magistrate could be allowed 
to take their cognizance if it was not a 
'distinct' offence or if in truth and sub- 
stance the offence fell under the category 
of sections mentioned in section 195, 
Cr. P. C 

8. The aforesaid view was founded 
upon the following observations of their 
Lordships of the Supreme Court in the 
case of Basirul Haq v. State of West 
Bengal. AIR 1953 SC 293. 

"Though, In our judgment, section 195, 
does not bar the trial of an accused per- 


son for a 'distinct' offence disclosed by 
the same facts and which is not included 
within the ambit of that section, it has 
ako to be borne in mind that the pro- 
visions of that section cannot be evaded 
by resorting to device or camouflages. 
The test whether there is evasion of the 
section or not 'is whether the facts dis- 
closed primarily and essentially an of- 
fence for which a complaint of the Court 
or of the public servant is required’. In 
other words, the provisions of the sec- 
tion cannot be evaded by the device of 
charging a person with an offence to 
which that section does not apply and 
then convicting him of an offence to 
which it does, upon the ground that 
such latter offence is a minor offence of 
the same character, or by describing the 
offence as being one pumshable under 
some other section of the Indian Penal 
Code, though in truth and substance the 
offence falls in the category of sections 
mentioned in the Section 195, Cr P. C. 
merely by ch^ging the garb or label of 
an offence which is essentially an offence 
covered by the provisions of Section 195 
prosecution for such an offence cannot 
be taken cognizance of by misdescribing 
it or by putting a wrong label on it ” (the 
underlining is mine (here in (' ’) 

9. Applying the aforesaid test to the 
present case, we find that the main of- 
fence is the one under section 471 I. P. C. 
namely, the offence of using a forged 
document as a genuine document. The 
other offences all flow from it, in the 
sense that if the charge under Section 
471 I. P. C. fails the charges for the 
other offences would also fail In addi- 
tion, none of those offences can 'in truth 
and substance’ be said to be of a dis- 
tinct nature. I am therefore, satisfied, 
that the mere fact that sections 406, 467, 
and 420 I. P. C. are also tacked on to the 
offence under Section 471 I. P. C. would 
not serve to take the case out of the 
scope and ambit of Section 195(l)(c), 
Cr. P. CL 

10. Thus for the reasons stated above 
the preliminary objection of the appli- 
cant was wrongly rejected by the courts 
below. I accordingly • set aside their 
judgments and allow the revision and 
order the present proceeding to be drop- 
ped. 

DGB/D.V.C. Revision allowed. 


air 1969 ALLAHABAD 191 (V 56 C 39) 
GANGESHWAR PRASAD, J. 
Nathu Ram, Applicant v. Smt Atar 
Kunwar. Opposite Party, 

Criminal Reference No. 283 of 1965, 
D/- 14-8-1967, against order of Civil and 


S. J., OraL 
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Criminal P. C. (1898), S. 488 — Claim 
for maintenance under — Decree for judi- 
cial separation under S. 10 of Hindu Marri- 
age Act does not operate as bar — Par- 
ties living separately by mutual consent 
■ — Wife held not entitled to maintenance 
— Children, not deprived of their right 
to claim maintenance — (Hindu Marriage 
Act (1955), S. 10). 

A decree for judicial separation under 
S. 10 of Hindu Marriage Act does not 
operate as a bar to a claim for mamten- 
ance under S 488 Criminal P. C. of 
course, if the decree goes to establish 
any fact which, on the terms of S 488 
Cr. P, C, itself, precludes a claim for 
maintenance, the claim may be said to be 
barred What may deprive the vnie of a 
right to claim mamtenance under S 488 
Cr. P. C. is, therefore, not the bare fact 
of the decree but the establishment, by 
means of the decree of any of these facts 
which, according to S. 488 Cr. P, C. dis- 
entitle a wife to a claim for maintenance. 
K the decree for judicial separation does 
net establish any such fact, it cannot, 
obviously, take away the right conferred 
upon a wife by S. 488 Cr. P. C AIR 
1966 AH 133, Expld. (Para 5) 

Whether a husband and a wife are liv- 
ing separately by mutual consent, has 
in most cases to be determined on the 
basis of their conduct and the surround- 
ing circumstances When the separate 
li\dng proceeds from the common desire 
of fee husband and the wife to live sepa- 
rately, whatever fee reason for the desire 
may be, it is certainly b 5 ' mutual con- 
sent Where, therefore, since the passing 
of fee consent decree for judicial separa- 
tion the parties have been living separa- 
tely bj’ mutual consent, the wife is not 
entitled to receive any maintenance 
under S 488 Cr. P. C. She may pursue 
such remedies as may be avaDable under 
Hindu Marriage Act. (Para 10) 

The fact feat fee wife and the husband 
are living separately by mutual consent 
creates only a personal disability in the 
v.nfe for receiving an allowance for her- 
self under Section 488 Cr. P. C. and it 
does not bar a claim made by her on 
behalf of her children. The fact that the 
children are living with the mother, can- 
not deprive fee children of their right 
of receivmg a maintenance allowance 
under section 488 Cr. P. C. il they are 
otherwise entitled to iL The rejection cf 
wife’s claim for allowance in regard to 
herself cannot entail the rejection of the 
claim made by her on behalf of the 
children. (Case remanded to consider 
ca-se of children separately). 

(Para II) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 All 133 (V 53) = 

1965 All LJ 602, Smt. Ravendra 

Kaur v, Achant Swamp 3, 4, 6 


(1958) AIR 1958 Punj 390 (V 45)= 

1958 Cri LJ 1340, Dr. Mukund 
Lai V. Smt. Jotishmati 9 

(1954) AIR 1954 All 33 (V 41) = 

1954 Cn LJ 19, Smt. Chameli v. 

Gajraj Bahadur Gupta Q 

(1937) AIR 1937 AU 115 (V 24) = 

38 Cri LJ 312, Ram Saran Das v. 

Ram Pian 9 

a935) AIR 1935 Rang 359 (V 22) = 

37 Cri U 6, J, Chand Toon v. 

Ma Tai 9 

R. Dv.'ivedi, for Applicant; P. N. 
TewarL for Opposite Pariy. 

ORDER : — This is a reference by the 
Civil and Sessions Judge of Orai recom- 
rnending that the order of the Sub-Diri- 
sional Llagistrate, Jalaun dated 4-1-1965 
by which he directed pajunent of main- 
tenance allowance to a wife in a proceed- 
ing under Section 488 Cr. P. C. be set 
aside and the application for the allow- 
ance be rejected. 

2. The claimant is Smt. Atar Kunv'ar 
and she claimed maintenance from her 
husband, Nathu Ram, for herself and for 
her two children The claim was contest- 
ed bj' Nathu Rem who, while admitting 
that fee claimant was his wife, denied 
that she was entitled to maintenance 
After taking the eridence of the parties, 
the Sub-Dndsicnal Llagistrate, Jalaun 
granted to the claimant an allowance of 
Rs 30/- per month from fee date of fee 
application. Against this order Nathu 
Ram filed an appheation in revision in the 
Court of Session, and that has led to the 
reference. 

3. Admittedly, Smt Atar Kunwar was 
married to Nathu Ram about eight years 
before the commencement of this pro- 
ceeding. After a peaceful married life for 
some time the couple became estranged 
and eventually started liring apart Smt 
Atar Kunwar then filed an application 
for the grant of an allowance against 
Nathu Ram under section 488 Cr. P. C 
and on 12-11-1960 an order was passed 
in her favour grantirg an allowance of 
Rs. 20/- per month. Later, hov.-ever. fee 
parties got recondled to each other and 
resumed liring together; but again, there 
was a rupture, and it v.'as followed by 
an application under Section 488(3) Cr. 
P. C. by Smt Atar Kunwar for arrears 
of the allowance granted to her by the 
order dated 12-11-1960 The Sub-Diri- 
Eional Llapstrate who dealt with the ap- 
pheation held that, in view of the sub':e- 
quent resumption of married life by fee 
parties, Smt Atar Kunwar wms not en- 
titled to claim anj* allowance on the 
basis of fee order dated 12-11-1960 and 
rejected fee application on 19-7-1963 He, 
however, observed that fee applicant 
would be at liberty to apply afresh for 
the grant of an allowance. 
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The proceeding giving rise to this reference 
was then started by Smt. Atar Kunwar on 
25-9-1964. It appears that some tune in 
1964 Nathu Ram instituted a proceeding imder 
Section 10 of the Hindu Marriage Act against 
Smt. Atar Kunwar praying for a decree for 
iudicial separation. In that proceeding Smt 
Atar Kunwar filed an apphcation on 10-11- 

1964 stating that for the precedmg three 
years she had been livmg with her father 
and bad not gone to her husband Nathu 
Ram, and furmer that she was neither pre- 
pared to go to him then nor would she go 
to him ever afterwards. The prayer in the 
application was that the decree claimed by 
the plaintiff be passed. A decree for judi- 
cial separation was, accordmgly, passed by 
the Civil Judge of Oral on 13-11-1964. 
fore the learned Civil and Sessions Judge of 
Oral who has made this reference, it was 
contended on behalf of Nathu Ram that^ a 
decree for judicial separation bars a claim 
for an allowance imder Section 488, Cr.P.C. 
and rehance for this contention was placed 
on Smt Ravendra Kaur v. Achant Swamp, 

1965 All LJ 602 = (AIR 1966 All 133). 
The learned Civil and Sessions Judge was or 
the view that the above decision completely 
supported the contention, and the reference 
is based entirely on the acceptance of that 
contention. 


4. A careful reading of the decfeion 
would, however, make it clear that it do^ 
not lay down the broad proposition on wmch 
the reference is based. It will be noticed 
that before pronoimcing upon the effect of 
the decree for judicial separation which was 
pleaded in that case as a bar to &e clato 
for maintenance allowance, Tripathi, J., who 
decided the above case, 1965 All LJ 602— 
(AIR 1966 AH 133), said: 

“Judicial separation can be obtained by 
either party to a marriage inter aha also on 
tire ground that the other party has deserted 
him or her for a continuous period of not 
less than two years immediately precedmg 
the presentation of the petition under S. 10 
of the Hmdu Marriage Act of 1955. The 
allegation made by the opposite party before 
the Magistrate was that ne had obtained the 
decree for judicial separation on this 
ground.” 

The learned Judge then proceeded to ob- 
serve as follows- — 


“Sub-section (4) of Section 488, CrJP.C., 
provides that no ivife shall be entitled to r^ 
ceive an allowance from her husband. — if 
without any sufficient reason she refuses to 
live ivith her husband. It is, therefore, clear 
that in view of the decree passed by the 
Civil Court granting judicial separation to 
the opposite party, the applicant cannot be 
held entitled to receive maintenance allow- 
ance from him and under the law it was the 
duty of the Magistrate to have noticed the 
decision of the Civil Court as provided under 
sub-section (2) of Section 489 of the Code 
even though there was no specific applica- 
tion under that section before him.” 

1969 AU./13 IV G— 12 


The conclusion obviously is that the decree 
for judicial separation passed against the 
wife in that case was found to be based on 
the fact that she had refused to live with 
her husband without any sufficient reason, 
and it was on that account that she was 
held to be disentitled to receive an allow- 
ance There is nothing m the decision to 
suggest that decree for judieial separation 
m itself and irrespective of the facts on which 
it is based must m all cases preclude a 
claim for mamtenance by a wife under Sec- 
tion 488, Cr.P.C., and the learned Civil and 
Sessiom Judge has, to my mind, foiled to 
^predate the true basis and import of the 
decision. 

5. Neither the Criminal Procedure Code 
nor the Hmdu Marriage Act anywhere pro- 
vides that a decree for judicial separation 
operates as a bar to a claim for maintenance 
under Section 488 of the former enactment, 
and there can, consequently, be no warrant 
for holding that it has that effect. Of course, 
if the decree goes to establish any fact 
which, on the terms of Section 488, CrJP.C., 
itself, precludes a claim for maintenance, 
the claim may be said to be barred. What 
may deprive the wife of a right to claim 
mamtenance under Section 488, CrJ>.C., is, 
therefore, not the bare fact of the decree 
but the establishment by means of the de- 
cree of any of these facts which accordmg 
to Section 488, Cr.P.C., disentitle a wife to 
a claim for maintenance. If the decree foi 
judicial separation does not establish any 
such fact, it carmot, obviously, take away 
the right conferred upon a vrafe by Sec. 488, 
Cr.P .C, 

6. Sub-section (4) of Section 488, CrJ.C. 
provides that no \wfe shall be entitled to 
receive an allowance from her husband 
under that section if, without any sufficient 
reason, she refuses to hve ivith her husband. 
The decree for judicial separation which was 
involved in the case of 1965 All LJ 602 = 
(air 1966 All 133), established the fact that 
the claimant was without any sufficient rea- 
son, refusing to live with her husband, and 
it was for this reason that llie decree was 
held to act as a bar to the claim. The deci- 
sion in the above case carmot be inteipreted 
as laying down that, irrespective of the 
nature or the decree or the facts which form 
its basis, a decree for judicial separation bars 
a claim for mamtenance under Section 488, 
CrJPC. 

7. The questiom therefore, is whether 
the decree for judicial separation passed 
against Smt. Atar Kunwar establishes any of 
those facts which disentitle her to receive an 
allowance under S. 488, Cr.P.C. It is not 
in dispute that for several years past the 
parties have been living separately. Prior to 
the decree for judicial separation this sepa- 
rate living was, however, not the result of 
mutual consent. The ^vife accused the hus- 
band of cruelty towards her and the hus- 
band charged the svife with living in adul- 
tery. The separate living was the result of 
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an establishment and there is nothing to 
indicate that the parties had ever before He 
decree for judicial sqiaration agreed to live 
separately. But, from the date of the decree 
the position clearly imdenvent a change and 
there seems to be no doubt about the fact 
that, thereafter, their separate living has 
been by mutui consent, 

8. It IS true that separate Ihung of a 
couple brought about only by the force of 
circumstances wmitonly creatM by the hus- 
band cannot be said to be by mutual con- 
sent. An unwillmg submission to the com- 
pulsion of such circumstances on the part 
of the wife who finds herself helpless in face 
of them cannot constitute consent. But 
when such is not the case, and the separate 
living proceeds from the common desire of 
the husband and the ■nnfe to hve separately, 
whatever the reason for the desire may be, 
it is certainly by mutual consent. In the 
instant case the husband Nathu Ram obvi- 
ously expressed his desire to live separately 
by instituting a proceedmg for judicial sepa- 
ration. The wife, SmL Atar Kunwar, did 
not oppose the petibon of her husband and 

E rayed that a decree for judic i al separation 
e passed. As already note<h she further 
staled that she was Hung with her father 
for the preceding three years and was not 
prepared to go to her husband then or ever 
aftervvards. 

It was on the basis of this statement of 
SmL Atar Kunwar which was expressive of 
her owm desire, that the decree for jumcial 
separation was passed. The decree, thei^ 
fore, only conferred the sanction of the 
Court upon what both the parties desired 
and gave rise to certain legal consequences 
which they themselves wanted to bring 
about whatever might origmaUy have been 
the reason for the separate hving, I think 
that from the date of the consent decree for 
judicial separation passed on 13-11-1964, if 
not from 10-11-1964 when SmL Atar Kun- 
war made an application praying that such 
a decree be pass^ the parties must be ^ 
garded as having started hving sepi^tely by 
mutual consent. This separate living <hd 
not have for its basis the decree for judicim 
separation but the mutual consent on which 
the decree was itself foimded. 

9. l\Tiether a husband and a wife are 
living separately Iw mutual consent has in 
most cases to He determined on the basis of 
their conduct and the surrounding circum- 
stances. The authorities dealing wdth the 
question as to what amounts to hving 
separately by mutual consent can, therefore, 
onV indicate broad hnes of approach to 
that question and not lay down anv fixed 
rules of judgmenL I need noL therefore^ 
discuss the cases bearing on the point ana 
may only observ’e that the view that I have 
taken is in consonance with the view ex- 
pressed in Ram Saran Das v. Ram Piari, 
AIR 1937 All 115, SmL Chameli v. Gajnd 
Bahadur Gupta, AIR 1954 All 33, Dr. 
Mukand Lai v. SmL Jyotishmati, AIR 1958 


Punj 390 and J. Chand Toon. v. Ma Tai, 
AIR 1935 Rang ^9. 

10. Since SmL Atar Kunwar and Nathu, 
Ram have been hving separately by mutual 
consent the former is not entitled to receive 
any maintenance allowance imder Sec. 488, 
Criminal P. C. Her claim, in so far as if 
relates to an allowance for herself, must 
therefore be rejected. She may of course 
pursue such remedies as may be available 
to her under the provisions of the Hindu 
Marriage AcL 

11. SmL Alar Kunwar has, however, 
claimed a maintenance allowance not only 
for herself but also for her two children. 
The Sub-DKisional Magistrate granted a 
consohdated allowance of Rs. 30 per month 
and the learned Civil Judge bac not at all 
considered the claim made by SmL Atar 
Kimwar on behalf of the children. The 
that the wife and the husband are living 
separately by mutual consent creates only 
a personal disability in the wife for receiv- 
ing an allowance for herself under Sec. -4^ 
CrJ.C. and it does not bar a claim made 
by her on behalf of her children. It is a 
mattCT of no_ consequence that the children 
are living with the mother, and thic circum- 
stance c ann ot deprive the children of tbpir 
right of receiving a maintenance allowance 
\mder Section 488, Criminal P. C. if they 
are otherwise entitled to iL The two capa- 
cities in w'hich the application under Sec- 
tion 488, Criminal P. C., has been filed by 
Smt Atar Kunvar and the two heads of 
claim mentioned in it have to be kept 
aparL 

The rejection of SmL Atar Kun war’s clairrt 
for allowance in regard to herself caimot 
entail the rgection of the rlaim made by 
her on behalf of the children has not been 
specifically and separately considered by 
the Sub-Divisiond Magistrate it appears 
necessary to remand the case and I accord- 
ingly do so (Sic). The claim of SmL Atar 
Kunwar in so far as it relates to an allow- 
ance for herself shall stand rgected, but the 
Sub-Divisional Magistrate vrill decide what 
^ovyance, if any, is Myable by Nathu Ram 
for the maintenance or the children mention- 
ed in the apphcation of SmL Atar Kunwar 
and then pass such orders as tire case may 
require. 

IH _ The reference is accepted partially 
as indicated above, and the case is sent 
back to the Sub-Divisional Magistrate Jalaun 
for being disposed of in accordance with 
the directions given in this order. 

SSG/D.V.C. Reference accepted partially. 
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(LUCKNOW BENCH) 

L. PRASAD, J. 

Kashi Prasad Saksena, Petitioner v. State 
Government of U. P. Lncknow, Opposite 
Party. 

Writ Petn. No. 754 of 1967, D/-3-12' 
1968. 

(A) Notaries Act (1952), S. 10 — 

Brdes (1956), R. 13 — Enquiry under R. 13 

Absence of allegation of professional 

conduct — Report of Competent Authority 
— , Notification of State Government based 
on such report^ held not valid — (Constitu- 
tion of India, Art. 226 — Natural justice.) 

On report of Competent Authority, &e 
State Government by notification 
S. 10, Notaries Act read with R. 13 (13) 
end 13 (12) (b) of Notaries Rules, caimelled 
certificate of practice granted to one K and 
ordered removal of his name from renter 
of Notaries. This notification proce^ed on 
the basis that K. was guilty of professional 
misconduct, but charges framed by Co^ 
petent Authority in enquiry under R. 13 
todicated that there was no allegatipn ot 
professional misconduct with, me result that 
K had no occasion to show that the ^ega* 
Kons againrt him would not establish pro- 
fessionm misconducL 

Held, that the notification was not 
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oance wicu ,v v \r 

should not be taken for granted that K w^ 
apprised of the fact that the question whether 
or not K was gmlty of ^ch profession^ 
misconduct as would render him unfit to 
practise as a Notary w^ 
mto. No enquiry under K 13 of the Rules 
could legitimately be initiated unless it 
could be said on the basis of the allegations 
contained iu the compl^t rbose 

allegations, if proved, would estabmti pro- 
fessional misconduct on the part of K being 
of such a nature as would render h^ unfit 
to practise as a Notary. (Para b) 

Held, also that in so fer as that opportu- 
nity bad been, denied to K, the _ State Gov- 
ernment had violated the princ^les or 
natural justice. (Para 10) 

(B) Stamp Act (1899), Sc^ 1, Art. ^ 
Notaries Act (1952), S. 8 (1) (e) JTT 
ficato or endorsement by Notary Public on 
affidavits falls within Art. 42 so as to require 
notarial stamp. 

A certificate or endorsement ^ven or 
made by a Notary Public on the affidavits 
is required to be stamped under Art. 42 
only when it can be taken to have been 
granted or made "m the execution of tim 

duties of lus office as a Notary Publi^. 

After oath has been administered or an affi- 
davit has been taken by a Notary unless 
that fact is certified or endorsed on the 
affidarit the affidavit remains a waste paper. 

LL/LL/G140/68 


So under S. 8 (1) (e) an endorsement to 
ffiat effect has got to be made. Smce the 
admimstration of oath is a notarial act, the 
statement of the fact that oath has been 
administered in the endorsement given on 
the affidavit subsequent to the administra- 
tion of oath cannot but be taken to have 
been made in execution of the duties of the 
Notary, namely, to administer oath. Thus a 
certification to that effect or an endorse- 
ment to that effect would faU ivithin Art. 42 
of the Stamp Act so as to require notarial 
stamp. (Para 5) 

(Q Notaries Act (1952), S. 10 — ^Notaries 
Rides (1956), Rr. 11(2) 11(9), IS— Under 
R. 11 (2) no entry need be made in notarial 
re^ster in respect of affidavits — Require- 
ment in regard to maintenance of renter 
under R. 11 (9) showing all fees and 
charges does not imply the entry of parti- 
culars of affidavits themselves in that ren- 
ter — Enquiry under R. 13 — Charge in 
regard to failure on part of Notary public 
concerned to enter affidavits in register — 
Finding of Competent Authority that Notary 
Public failed to maintain register under 

R. 11 (9) — ^Finding held not in consonance 
with the charge and suffered from apparent 
error of law — (Constitution of India, Arti- 
cle 226). (Para 6) 

(D) Constitution of India, Art. 226 — 

M^a fide — Notaries Act (1952), Ss. 10, 5 
— ^Earlier notification quashed by judgment 
of High Court in specim appeal — Delay in 
issue of certificate to practise as a Notary 
signed much earlier — No inference that 
Government acted mala fide deliberately 

with view to deprive a Notary Public of his 
right to practise as a Notary. ^ara 7) 

(E) Notaries Act (1952), S. 10 (d) — Re- 

moval of name of a Notary from regfrter 
necessarily implies cancellation of certificate 
— Cancellation of certificate does not per 
se amount to perpetual debarment from 
practice. (Para 8) 

Cases Referred; Chronological Paras 
(1967) AIR 1967 Ail 173 (V 54) = 

ILR (1966) 2 All 886, Kashi Prasad 

Saxena v. State of Uttar Pradesh, 

Lucknow L 4 

(1965) Writ Petn. No. 880 of 1964, 

D/-7-S-1965 (All) 1 

K. S. Hajelm for Petitioner; Qrief Stand- 
ing Counsel, for Opposite Party. 

ORDER : This is a petition imder Arti- 
de 226 of the Constitution, The petitioner 
was enrolled as a Notary Public for the first 
time in 1959 to practise as such at Lucknow. 
His certificate was renewed for a period of 
three years with effect from 20th August 
1962. It was during this period of renewal 
that a complaint was made against him by 
another Advocate, Sri Knshan Chandra on 
2nd Mjw, 1963 to the State Government in 
Form 13 as required by the Notaries Rules, 
1956. This complaint was referred for en- 
quiry to the Competent Authority, namely, 
Uie District Judge, Lucknow. On the ba^ 
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of the allegations made in the complaint the 
Competent Authority framed fhe following 
three charges : 

1. That he (the petitioner) made no entry 
in his register regarding the three affidavite 
dated 25-7-1961, 24-8-1961 and 24^-1961 
of Sarju Prasad, Inder Prakash and Chandra 
Mohan and thus contravened Rule 11 of the 
Notanes Rules. 

2 That none of these four affidavits were 
stamped wath notarial stamp as required 
under Article 42 of the Stamp Act 

3. That none of these four affidavits was 
stamped with adhesive stamps in accordance 
with Sections 10 and 11 of the Stamp Act, 
thou^ it was the duly of the Notary to 
see mat the affidavits were duly stamped 
before he administered oath to the depon- 
ents, and got them verified. 

The petitioner was called upon to file a 
written statement which he did. A true copy 
of the written statement is Annexure 4 to 
&e petition. After holding an enquiry on 
the basis of the above mentioned charges 
the Competent Authority submitted his re- 
port on 18th February, 1964 to the State 
Government saj-ing that the chafes levelled 
against the respondent (the petitioner) have 
been brought nome to him. After receipt 
of the saidreport of the Competent Auth- 
onty the State Government on 11th March 
1964 issued a notification purporting to be 
under Secbon 10 of the Notaries Act 1952 
read with clause (b) of sub-rule (12) of 
Rule 13 of the Notanes Rules, 1956 cancell- 
ing with effect from the date_ of the notifi- 
cation the certificate of practice granted to 
the petiboner and perpetually debarring 
him from practising as such. Aggrieved by 
this notification the petiboner filed a writ 
petition under Article 226 of the Constitu- 
tion which came to be registered as Writ 
Petition No. 380 of 1964 (All). It was dis- 
missed by a learned Sm^e Judge of this 
Court by his order dated 7th May, 1965. 

Aggrieved by the said order the petitioner 

E referred a special appeal which came to 
e decided in Ins favour on 6th September, 
1966. The decision of that special appeal 
is reported in AIR 1967 All 173, Kashi 
Prasad Sasena v. State of Uttar Pradesh, 
Lucknow. As a result of the decision in 
the special appeal the State Government 
issued nohficahon dated 2Sth Februaiy 1967, 
a copy of which is Annexure 6 to the peb- 
bon, cancelling the earher nobbcabon by 
which the pebtioners certificate to practise 
as a Notary was cancelled Soon thereafter 
tile certificate authorising the petiboner to 
practise as a Notary for a penod of three 
years with effect from 20th August, 1965 
was issued and as .alleged by the pebtioner 
bo actuaUv received it on lOth March 1967. 
A copy of tlie certificate thus issued is filed 
as Annexure 1 to the pebhon. It purports 
to have been signed on 29th September, 
1967 but the petiboner showed me the 
origmal in the course of the arguments and 
it_ appears therefrom that it was signed on 
25th September, 1967. Obviously, tho year 


1967 as mentioned therein is a mistake for 
the year 1966. It is also the allegation in 
paragraph 17 of the petition though no 
doubt there also the mistake is committed 
in so far as it purports to say that it was 
signed on 25th Tune, 1966 whereas the 
feet appears to be that it was actually 
signed on 25th September, 1966. 

Another communication dated Srd March 
1967, a copy of which is Anne.xure 7 to the 
petition, was issued to the petitioner along 
with which a copy of the report of the Com- 
petent Authority dated ISth Februaiy, 1964 
was furnished to the petitioner and he 
was required to submit his explanation 
in his defence witiiin 14 d^ 
of the receipt of the communication. The 
petitioner actually submitted his explanation 
on 10th April, 1967 by w’hich time he was 
allowed to submit his explanation. A true 
copy of that explanation is Annexure 8 to 
the petition. Thereafter on 30th June, 
19677 the State Government issued another 
notification, a copy of which was issued to 
the petitioner and which is Annexure 9 to 
tho pehtion, by which the State Govern- 
ment purporting to act under Section 10 of 
the Notaries Act, 1952 read with clause (b) 
of sub-rule (12) and sub-rule (13) of R. 13 
of the Notaries Rules, 1956 cancelled with 
effect from the date of publication of tho 
notification in the Gazette the certificate of 
practice granted to the petitioner and order- 
ed the removal of his name from tho 
register of Notaries with effect from the 
same date. It is against this order that tho 
present petition is directed. 

2. The petitioner challenges the validity 
of the impugned order on various grounds 
mduding that of mala fides The prayer 
in the petition is that the notification (An- 
nexure 9) be quashed and the State Govern- 
ment, namely, tho opposite party, be direct- 
ed not to give effect to the orders contain- 
ed in the impugned notification. 

3. The petition is opposed by tho 
opposite party. A counter affidavit has 
been filed on behalf of the opposite party. 

4. I have heard the learned counsel for 
the petitioner and the learned Standing 
Counsel appearing for the opposite party. 
The first and the foremost contention raisM 
on behalf of the petitioner is that die im- 
pugned order which proceeds on tlie basis 
that the petitioner has been guilty of such 
professional misconduct as to render him 
unfit to practise as a Notary stands i-itiated 
for the simple reason that 'no charge of 
profession.al misconduct was eier leiellcd 
against the petitioner. This argument pro- 
ceeds on the basis tliat tho charges framed 
bv tlie Comnetent Autlionty, as enumerated 
aboie, clearfy indicate that there was no 
charge of professional misconduct with the 
result that the petitioner never had any 
opporhmity to show’ to tho Competent 
Authority that, even though those charges 
bo taken to have been proved, there would 



TTajihi Prasad v. State (L. Prasad J.) 


1969 

be no basis for coining to the conclusion 
against the petitioner that be was, there- 
fore, guilty of professional misconduct much 
less guilty of such professional misconduct 
as would render him unfit to practise as a 
Notary. Likewise, it is further pointed out 
that even the notice calling upon the peti- 
tioner to submit his defence with reference 
to the report of the Competent Authority, 
(Annesure 7) makes no mention of the fact 
that the charge against the petitioner in 
view of the findings reached by the Compe- 
tent Authority was that he was gmlty of 
professional misconduct with the result that 
he had no opportunity even to show to the 
State Government that there could be no 
such charge on the basis of the charges 
framed and findings recorded by the Com- 
petent Authority. 

As against that the contention of &e 
learned S tandin g Counsel is that having 
regard to the language of Rule 13 of the 
Notaries Rules 1956 under which the 
enquiry was admittedly held, there is no 
escape from the conclusion that the enquiry 
was being made on the basis that there was 
a reasonSile groimd to believe that the 
petitioner had been guilty of professional 
misconduct though no doubt that belief 
was based on the allegations contained in 
the complaint lodged by Sn Knshna 
Chandra. Nobody has cared to place a copy 
of the complaint that was actu^y lodged 
by Sri Krishna Chandra. If one is to judge 
the allegations in the complaint on the basis 
of the charges framed by the Competent 
Authority \shich I have reproduced above 
then the inevitable conclusion is that there 
was no allegation of professional ^ miscon- 
duct against the petitioner. At this stage 
learned Standing Counsel has drawn i^y 
attention to the fact that the file is with him 
on the record of which is the complaint 
filed by Sri Krishna Chandra which may 
be perused. It is urmecess^ to peruse it 
because it is conceded that it does not con- 
tain any express allegation of professional 
misconduct. Thus, it is now conceded that 
the allegations in the complaint of Sn 
Krishna do not go beyond the chmg« 
framed by the Competent Authority. Such 
being the position 1 am of opinion that the 
stand taken by the petitioner as mentions 
above is not without substance, me 

special apped reported in AIR 1967 All 1/3 
it is observed m paragraph 27 of the report 
on page 180: — 

"\Ve have seen the record of the case 
maintained m the U. P. Secretariat. It does 
not appear that the State Government ever 
addressed itself to the question as to whe- 
ther or not on the facts proved in the case 
the petitioner-appellant could be adjudged 
gmltj' of professional misconduct as distinct 
fiom neghgence or mere lapse and whether 
the professional misconduct, if any, was so 
gross ‘as, in the opinion of the Government 
renders Wi unfit to practise as a Notan^.” 
It is thus abundantly dear that till before 
the disposal of the special appeal of the 
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petitioner die authorities did not at all advert 
to the relevant requirement of the rule of 
law in order to take action which they pur- 
ported to do under the notification of 19^, 
since quashed (Sic) the rule of law contain- 
ed in Clause (d) of Section 10 of die 
Notaries Act, 1952. That being so, it is 
difficult to accept the contention of the 
learned Standing Counsel that simply 
because the enquiry purported to proceed 
in accordance with rme 13 of the Rules it 
should be taken for granted that the peti- 
tioner was apprised of the fact that the 
question whedier or not he was guil^ of 
such professional misconduct as would ren- 
der him unfit to practise as a Notary was 
being enquired into as a result of the com- 
plaint made by Sn Krishna Chandra. What 
is still more surprising is that even though 
the opposite pariy thought fit to resume 
proceedings from the stage subsequent to 
the submission of the report by the Com- 
petent Authority in view of the decision 
given in the special appeaL it still omitted 
to take nobce of the material observations 
made in paragraph 27 of the report referred 
to above while issuing notice to the peti- 
tioner calling upon him to submit his 
defence with reference to the report of the 
Competent Authonty, as is abundandy clear 
from a perusal of Annevure 7, which is a 
true copy of that notice. 

Thus, on the facts of the case as appear 
from the record there is no escape from the 
conclusion that all .concerned with the en- 
quiry were totally oblivious of the fact that 
no enquiry under Rule 13 of the Rules 
could legitimately be initiated unless it 
could be said on the basis of tiie allegations 
contained in the complaint that those allega- 
tions, if proved, would establish professional 
misconduct on the part of the petitioner of 
such a nature as would render him unfit to 
practise as a Notary. Had it been otherwise 
there must have been a mention of that 
fact, if not in the charges themselves, at 
any rate, at any stage subsequent thereto 
till the stage of the issue of notice (An- 
nexure 7). In these circumstances I have no 
hesitation in coming to the conclusion that 
the impugned order proceeds on a basis of 
which the petitioner was never apprised 
with the result that he had no occasion 
either to convince the Competent Authority 
or thereafter the opposite party that the 
allegations contained in the complaint of 
Sri Krishna Chandra, even if found proved, 
would not establish professional misconduct 
much less professioniu misconduct of such a 
nature as to render him unfit to practise as 
a Notary. In that view of the matter the 
impugned order cannot possibly be sustained. 

5. Another contention raised on behalf 
of the petitioner uus that of the three 
charges, one relating to failure to affix adhe- 
sive st^p, as appears from the discussion 
in the body of the report of the Competent 
Authority, was found by the Competent 
Authority itself in favour of the pefationer 
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aad the other chaige relating to the failure against the petitioner -srEre Tirored. It has, 
of the petitioner to have notarial stamp lm-sve\'er, been conceded before me b^- the 
afBsed, thou^ found by the Cburoetent learned Standing Ckmnsel that the position 
Authoritj’, against the petitioner, could not stated by die Comx>stent Authoritj- in the 
be sustained ha\’ing re^rd to the provisions course of the discussion in regard to the 
of the Notaries Act and Article 42 of the question if or not aiiesrve stamp should 
Stamp Act Notwithstanding the observation have been afirr ed to the aEdavdts is correct 
in the course of discussion that it was not It is thus obvious of the three 

the dut>' of the petitioner to see that adhe- charges only two remained. We may, ther& 
sive stamp was affixed to the affida^•its, the fore, at this stage consider if or not* notarial 
Competent Authority at the end of the re- stamp is requirS to be affixed to the affida- 
port \aguely stated that the charges levelled -vits. Art. of the Stamp Act provides; 

“Notarial Act, that is to say, any instru- 
ment, endorsement, note, attestation, certi- 
ficate or entry not being a Protest (No. 50) 

made or signed by a Notarj' Public in the One rupee 

execution of the duties of his office, or by 
anv other person lawfully acting as a Notary 
Public”. 


The argument raised on behalf of the peti- 
tioner is that the "view of the Competent 
Authority that notarial stamp was necessary 
in accordance vrith the said provision on the 
certificate given bv the petitioner on the 
affidaxats to the effect that such and such 
peisou had verified the affidavit on such and 
such date at such and such place and at 
such and such hour after hax-ing been ex- 
plained the contents of the affidaxat is 
erroneous for the simple reason that such a 
certificate or endorsemeat is required to be 
stamped under Art. 42 onlv when it can be 
taken to have been g^ted or made “in the 
execufaon of the duties of his office.... as 
a Notarj- Pubhc”. Learned counsel contends 
that there is nothing ether unde the 
Notaries .^ct or the ^es toereunder to re- 
quire the Notarx’ Public to give such a cerS- 
fcate or make such an “endorsement” on an 
affidaxrt. In this coimection he has drawn 
my attention to xnnous clauses of sub-sec- 
tion (1) of Section 8 of the Notaries -Act. 
He pomts out that whereas Clause (a) re- 
quires a Notarj' Public to x'erifj', authenti- 
cate, cerlifx' or attest the execution of any 
instrument, its Clause (e) simply sax-s “admi- 
nister oath to, or take affldax-it from, anv 
person.” Thus, the argument is that all 
that is required of a Notary under the pro- 
XTsions of the Act in relation to an affidax-it 
is to administer oath and in so for as it is 
noxvhere said that a certificate in tolmn of 
such administration be granted, it cannot be 
said that a certification to that effect or an 
endorsement to that effect would fall xvithin 
Article 42 of the Stamp Act so as to require 
notarial stamp. In my x-iew the argument 
is not sound. Afte oath has been admin- 
istered or an affidaxdt has been taJren by a 
Notary unless tha t fact is certified or 
endorsed on the affidax-it the afSdax-it 
remains a waste paper. So, in my view the 
language emploxed in Clause (ej of Sec- 
tion 8 (1) of the Act dearly implies fiiat 
an endorsement to that effect has got to be 
made. .At any rate, since the administra- 
tion of oath is a notarial act the statement 
of the fact that oath has been admin- 
istered in the endorsement gix-en on the 


affidax-it subsequent to the administration of 
cato cannot but be talcen to have b<^ 
made m execmfioa of the duties of the 
Aotarj', n^dy, to administer oath. I am 
mus unable to acc^t the contention that 
tne new Oi. the Competent AuthorUv on the 
pamt IS erroneons. 

a Another contenfioa raised on behalf 
^ the petitioner was that the finding of the 
Competent Authority regarding charge 
J\o. 1 xvas also erronecras in law. The arga- 
roent IS that when the Competent Authority 
Wd that sub-nde (2) of Rule 11 of the 
Notaries Rules did not require entrx- of aS- 
^nte in the notarial register it chose to 
taU back on rab-rule {9} of Rule 11 for 
r^rtiing_ a finding against tbe petitioner on, 
charge No. 1 ^-en though No. l] 

ne-^ puroor^ to be xxith reference to 

perusal of Rule 11 (2) ofi 
the Notaries Rules I am satisfied that the] 
contention that in accordance there-.xith no: 
^trx need made in the notarial registei! 
m respvect o^ affidaxits is correct. .As shall* 
app^ fiom Rule 11 (2) it concerns itself 
With ^ thr^ matters stated therein 
menhoaed at Items 1 and 2 ki\e nothing'to 

H is men- 

tioned at Item No. S is • 

rartificate issued b-y him etc., for 
cm^c^oa, autoeatication, x-erificafioa^ and 
at^ahoa of the execution of the instru- 

S Ihe^-d'flsfe”?^ 

^ refers to mattere 
stat^ toerem -with reference to an instru- 
mCTh An affidaxnt is not an instrument So 
what IS nieationed at item No. 3 can also 
not_ be taken to apply to aSdax-its. This 
^bo^p appears from the report: of the 
Competent Authonh-, xvas appreciated fry 
the Competent Authorih- itself and that is 
;^y it chose to faU back on Rub U (9) 
which sa>‘s: 

“Everv- noian- shall grant a rccdot for 
the fees and charges realized bx- ban end 
inaintain a regi^ showing aH the fees and 
chfiT feSs rcnlizod • 

It is nobody's case that the pefifioner ever 
failed to issue receipt for any fee or xmarge 
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realized by him. What appears to be the 
finding in relahon to charge No. 1 as given 
by the Competent Authority is that the peti- 
tioner failed to maintain a register showmg 
all the fees and charges realized. It is diffi- 
cult to see as to how this finding could 
possibly be recorded havmg regard to the 
language of charge No. 1 which has been 
reproduced above. The requirement in re- 
gard to maintenance of a register showmg 
all the fees and charges realized does by no 
means imply the entry of the particulars of 
the affidavits themselves in that renter. 
The charge was expressly m regard to 
failure on the part of the petihoner to enter 
affidavits in “ms register”. It is again diffi- 
cult to follow as to what the Competent 
Authority means by the expression "his 
register”. If it means notarial register, then 
obviously this particular charge must be 
taken to confine itself to what is provided 
in Rule 11 (2) with the result that there 
could be no finding on the basis of this 
charge %vith reference to Rule 11 (9). 


If this expression “his register” be taken 
to mean the register envisaged by Rule 11 
(9) then also it would appear that the 
language of the charge is not such as to 
require the petitioner to answer if or not 
he maintained a register showing all the 
fees and charges realized by him. So, in 
any view of the matter it appears that the 
findmg recorded by the Competent Auth- 
ority is not in consonance with the charge. 
In other words, on a reading of the charge 
and the finding together it seems that the 
charge is different whereas the finding is 
with regard to another matter not incor- 
porated in the charge. Hence, the contention 
of the petitioner that the findmg recorded 
by the Competent Authority on charge 
No. 1 suffers from an apparent error of law 
appears to be correct 

7. Yet another contention raised on 
behalf of the petib'oner was that the oppo- 
site party acted mala fide in issuing the im- 
pugned order. According to the petitioner 
proof of that assertion or his is furnished by 
what is alleged in paragraphs 15, 16 and 17 
of the petition which allegations, it may be 
noted, are not controverted by (he opposite 
party. The material facts which emerge 
from the aforesaid allegations are that the 
judgment of tlie special appeal was deliver- 
ed on 6th September, 1966 whereafter the 
notification cancellmg the earlier notification 
quashed W tlie said judgment was issued 
on 28th February, 1967 and the certificate 
authorizing the petitioner to practise as 
Notary was received by him on iOth March, 
1967. These facts by themselves hardly 
furnish any proof of mala fide. There is 
nothing surprising if the State Government 
took four months or a little more sub- 
sequent to the judgment of the special ap- 
peal for the issuing of the notification dated 
2Sth February, 1967. 

It may be that the certificate authorizing 
the petitioner to practise as Notary was 


actually signed by the Judicial Secretary on 
25th September, 1966 but in view of the 
earher notification which was quashed by 
the judgment m the special appeal and 
cancelled subsequently by the State Govern- 
ment by another notification dated 28th 
February, 1967, it is contended by the 
opposite party that the petitioner could not 
be given the certificate authorizing him to 
practise as Notary till the notification quash- 
ed by the judgment in the special appeal 
had actually been cancelled by the State 
Government in implementation of that judg- 
ment. This contention may or may not be 
sWct^ correct but the fact remains that if 
the Government laboured under that im- 
pression and hence delayed in the issue of 
the certificate simed much earlier, it can- 
not be legifamately mferred that m doing so 
the Government acted mala fide deliberately 
wth a view to deprive the petitioner of 
his nght to practise as a Nota^ soon after 
the judgment m the special appeal was 

E renounced. In my view, no case of mala 
de is made out. 

8. The l^t contention urged on behalf 
of the petitioner was that tEe impugned 
order even though it does not giecifically 
tMt the petitioner is peipetuaDy debar- 
red from practising as Notary virtually 
sutlers from that very defect which was 
pointed out in the judgment of the special 
appeal dated 6th September, 1966. The 
argument^ is that once the certificate is can- 
celled \vithout specifying the period for 
which it IS cancelled it necessarily implies a 
perpetual debarment from practising as 
Notary. I am unable to accept the conten- 
19 (d) of the Act clearly empowers 
Government to remove the name 
u ^ tlie register on a finding 

that he has been guilty of such professions 
misconduct as in the opinion of the Gov- 
ernment renders him unfit to practise as a 
Notary. In my view, removal of the name 
from the regster necessanly implies can- 
cellation of the certificate. It is wrong to 
contend that cancellation of the cerhficate 
per se amounts to perpetual debarment from 
pracb’ce. 

Obviously, perpetual debarment from 
practice would disentitle the person so 
debarred from ever seeking to have his 
name restored on the register and to have 
a certificate issued to him for practising as 
a Notary. This is not necessarify the effect 
of a mere cancellation of the certificate 
which IS a necessary consequence, as I view 
it, of the removal of one’s name from the 
register. Where the name of a Notary is 
removed from the register and his cerh’- 
ficate is cancelled he can at any time sub- 
sequent to that apply for the issue of a 
certificate and the same can be issued if 
the Government is satisfied that he is fit 
to be permitted to practise as a Notary. I 
accordingly repel the contention. 

9. No other point was urged before me. 

10. In view of the foregoing discussion 
it is clear that having regard to the language 
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of the charges framed against the petitioner 
there was Eardl)' any scope for the State 
Government to come to the condnsion that 
the petiboner has been gtdltj’ of profes- 
sional misconduct much Iks that he has 
been guilt}' of such professional misconduct 
as renders him unfit to practise as a Notai}'. 
If the Government intended to come to sndi 
a conclusion it was its dut}' to say so ex- 
pressly m the charge or charges le\-elled 
against the pebtioner so as to afford him an 
opporbmit}' to show whether or not the 
allegabons on the basis of which it is 
souSit to come to that conclusion even if 
established would lead to such a conclusion. 
In so far as that opportunit}' has been 
denied to the pebtioner it must be held that 
m commg to the conclusion the opposite 
part}’ has arrived at, it has delated the prin- 
ciples of natural justice. Hence the petition 
must succeed. 

11. The petition is accordingly allowed 
with costs and the impugned order (.An- 
ne.Ture 9) is quashed. As prayed by the 
learned Standmg Counsel it is clarifi^ that 
this order does not disentitle the State Gcrv- 
emment to proceed against the petitioner 
according to law if it is so intend^ 

SSG/D.V.C. Petition allowed. 
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FULL BENCH 

V. G. OAK, C J, R. S. PATHAK AND 
RAJESmVABI PRASAD, JJ- 
Messrs Janta C}'cle and Motor Mart, Kan- 
pur, Petitioner v. Asst Commissioner (J), HI 
Sdes Tax Kanpur Range, Kanpur and 
another. Opposite Parties. 

ell’ll Misc. Writ Petn. No. 874 of 1967, 
D/-140-196S 

(A) Sales Tax — U. P. Sales Tax Act (15 
of 194S), S. 9 (1), First Proviso — U. P. Sdes 
Tax Rules (194S), R. 66 (2) — Word “ente- 
tained” in lurst ftoviso to S. 9 (1), meaning 
of — .Appeal against assessment order — 
Entire achmtted tax must be deposited with- 
in period of limitation — Maimer of furnish- 
ing proof of pav-ment is of secondarv- impor- 
tance — Observations of the Supreme Court 
to this effect in AIR 196S SC 4SS are not 
obiter and are binding— (1963) 14 STC 318 
(.All), Overruled— avR P. C. (190S), O. 21, 

R. 90 (as amended by .Allahabad Hi^ Court) 
— Constitution of India, .Art. 141. 

The word 'enlertam’ in first proviso to 

S. 9 (1) is meant the first occasion on which 
the Court tabes up the matter for considera- 
bon. It may be at the admission stage or 
if by the rules of the Tribunal the appeals 
are automatical!} admitted, it will be the 
lime of heanng of the appeal But on the 
first occasion when the Court takes up the 
matter for consideration, sahsfacton proof 
must be presented that the admitted "tax was 

LL/AM/F91S/6S 


paid within the period of limi tation available 
for the apjieaL AIR 196S SC 45S, FolL 
(1963) 14 ‘STC 518 (AH), Ovemded. Case- 
law discussed. (Paras 14, 15) 

The entire admitted amount of tax must 
be deposited within the period prKcrihed 
for filing appeal against an order of assess- 
ment of sales tax. ^aras 24, 39) 

It is true that the provision for limitation 
is contained in sub-section (1) of Section 9 
of the -Act; and the first proviso does not 
expressly deal with the qnestion of limita- 
tion. But the two provisions have to be 
read along with the main provision contain- 
ed in sub-section (1) of Section 9 of the -Act 
and when the firrt proviso is read along 
with the main provision of sub-section (1) 
of Section 9, the deposit of admitted tax 
has also to be made within limitation. The 
important thing is tiiat the admitted tax has 
to De deposit^ within limitation, ie., within 
a period of 30 da}’s from the date of service 
of notice of assessment and demand- The 
period is identical with the period for 
filing the appeaL The provision of the 
same period for pa}’ment of the tax and filing 
the appeal is not a fortuitous coincidence. 
Once this basic condition is fulfilled, the 
manner of furnishing proof of pa}’ment is a 
matter of secondaiy importance. Observa- 
tions of the Supreme Court in .AIR 19SS SC 
4SS to this effect are not obiter and are 
binding on the Court tmder Ait 141 of the 
Constitution. (Para 17) 


Therefore, where the assessee filed an 
appeal against the order of assessment with- 
in the period of limitation but the amemut 
deposited fell short of the admitted fax and 
the shortage was deuKisited long after the 
period of limitation for filing appeal and 
for depositing the admitted tax mid expired: 


Held, that the assessee failed to present 
the satisfactor}’ proof that the tax was paid 
within the period of limitation av’ailable for 
appeal and nence the appeal was not main- 
tainable. (Paras 24, 34, 39) 


(B) limitation .Act (1963), S. 5 — U.P. 
Sales Tax Act (15 of 194S); S. 9 (1). First 
Proviso and S. 9 (6) — .Appeal under S. 9 
(1) filed within time — Dela}- in deposting 
admitted tax — S, 5 which applies 
to appeals fay virtue of Section 9 (6) of 
Sales Tax Act, held not attracted — .Appli- 
cation for condonation of d^y in deposit- 
ing entire amount held not nurintainable. 


(Paras 22, 37) 

Cases Referred: Chronolo^cal Paras 

(1955) .AIR 196S SC 4SS (V 55) = 
1965-21 STC 154, Lalshmiiatan 
Engineering Worls Ltd. v’. .Asrist- 
ant Commissioner (Judicial.) Sales 
Tax, Kanp-or 14, 15, 24, 23. S3 

(1963) .AIR 1963 .Afi 320 (A* 50) = 

ILR (1963) 2 -All SBS, Haii RahL-n 
Bux 6c Sons v'. Firm Samiullah & 

Sons 12 


(1963) 1963-14 STC 518 (.All), 

Swastika Tanner}’ of Jajmaa v. 
Commissioner of Sales Tax, U. P. IS, 14 
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(1962) Am 1962 All 42 (V 49) =1960 
All LJ 578, Bawan Ram v. Kimj 
Behari Lai 9 

(1962) AIR 1962 All 543 (V 49) = 

1962 An LJ 729, D. C. Jain v. 

C. L. Gupta 11 

(1962) Am 1962 All 547 (V 49) = 

1962 AU LJ 574 = ILR (1962) 2 
All 256, Kundan Lai v. J. N. Sharma 10 
Swamidayal, for Applicant; Standing Goun- 
sd, for Opposite 'Parties. 

OAK, G. J.; This petition under Art 226 
of the Gonstitution arises out of proceedings 
under the U. P. Sales Tax Act 1948 (herem- 
after referred to as 'the Act). Messrs, Janta 
Gyde and Motor Mart Kanpur, are the 
petitioner. The Assistant Gommissionet 
(Judicial), Kanpur, is respondent No. 1. 

2. The petitioner is a dealer at Kanpur 
dealing in cycles and cycle parts. On 29-8- 
1966 the Sdes Tax Officer, Kanpur, pass^ 
an assessment order for the year 1964-65. 
The petitioner’s net turnover was fixed at 
Rs. 2,60,000. A sum of Rs. 12,940 was 
assessed as sales tax payable by the dealer. 
The petitioner filed on 19-9-1966 an appeal 
against the assessment order, dated 29-8- 
1966. Accordmg to the memorandum of 
appeal, the amount of sales tax admitted by 
the appellant was Rs. 1,612 91. By this 
time ffie appellant had deposited a sum of 
Rs. 1,610.91 as sales tax. The amoimt so 
deposited fell short of the amount of admit- 
ted tax by Rs 2 The appellant deposited 
an additional sum of Rs. 5 in January, 1967. 

8. When the appeal came up for hear- 
ing before the Assistant Gommissioner (Tudi- 
cim), Kanpur, on 1-3-1967, it was urged for 
the Sales Tax Officer that the appeal ought 
to be rejected on the groimd that proof of 
payment of the admitted tax did not accom- 
pany the memorandum of appeal. This con- 
tention was accepted by the appellate autho- 
rity. There was an application by the ap- 
pellant imder Section 5, Indian Limitation 
Act for condoning delay. It was held that 
Section 5, Indian I limitation Act, could not 
be pressed into service for condoning non- 
fulfilment of the condition prescribed by the 
proviso to Section 9 of the Act. In the re- 
sult, the Assistant Commissioner dismissed 
the appeal on 1-3-1967 on the ground that 
it was not maintainable. The present writ 
petition by the dealer is directed against the 
appellate order of respondent No. 1, dated 
1-3-1967. 

4. When the writ petition came up for 
hearing before a Division Bench of this 
Court, it was noticed that there was a con- 
flict of opinion between Division Beniiies of 
this Court as regards the meaning to be 
mven to the word ‘entertained’ appearing in 
the first prowso to sub^secb'on (1) of Sec. 9 
of the Act. The case, therefore, is referred 
to a Full Bench. 

5. Section 9 of the Act provides for ap- 
pe^. Sub-section (1) of Section 9 states: 

“Any dealer objectmg to an order allow- 
ing or to an assessment made under 


Section 7 may within 30 days from 

the date of service of the copy of the order 
or notice of assessment, as the case may be, 
appeal to such authority as may be pre- 
scnbed: 

I’rovided that no appeal against an assess- 
ment shall be entertained unless it is accom- 
panmd by satisfactory proof of the payment 
of the amount of tax admitted by the appel- 
l^t to be due or of such instalments there- 
of as may have become payable: 

Provided, secondly ” 

6* liave been framed under the 

Act. Rule 66 deals with contents of memo- 
randum of appeal. Sub-rule (2) of Rule 66 
states; 

“The memorandum of appeal shall be ac- 
compamed by adequate proof of payment of 
the fee payable and a certified copy of the 
order appealed against and the chalan show- 
mg deposit in the treasury of the tax ad- 
mitted by the appellant to be due, or of 
such instalments thereof as might have be- 
come payable.” 

7. The question for consideration is whe- 
ther the pefationer comphed with require- 
naents of the first proviso to sul^section (1) 
of Sectton 9 of the Act and sub-rule (2) of 
Rule 66, when it appealed against the assess- 
ment order dated 29-8-1966. The decision 
of this case turns largely upon the meamng 
to be given to the word ‘entertamed’ appear- 
mg m the first proviso to sub-secbon (1) of 
Section 9 of the Act. 


_ 8, The word 'entertained’ also appears 
m the proviso to O. XXI, R 90, Civil P. C , 
as amended by this Court. That proviso 
runs thus: — ^ 

‘Provided that no application to set aside 
a sale be entertained — 

(a) 

(b) Urdess tiie apphcant deposits such 

amount not exceeding twelve and half per 
cent of sum realised By the sale or furnishes 
such security as the Court may, m its dis- 
cretion, fix ” 

^ The proviso to O. 21, R. 90, Civil 
P. C., came up for consideration before this 
Court in a number of cases. In Bawan Ram 
y. Kunj Behari Lai, AIR 1962 All 42, it was 
held by Bhargava, J., that Clause (b) of the 
proviso debars a Court from entertaining an 
objection unless tbe requirement of deposit- 
ing the amount or furnishing security is 
complied with. If the reqmrement as to 
deposit or sei^ty is not complied with at 
the time of fil i n g of an objection \vithin limi- 
tation and security is furnished after expiry 
of limitation, the subsequent compliance 
does not save limitation. 


10. In Kundan Lai v. J. N. Sharma, 
1962 All LT 574 = (AIR 1962 All 547), it 
xxns held that the expression ‘entertained’ 
cannot be ^ given the same meaning as the 
word ‘filed’. The true intention of the pro- 
viso appears to be to allow the judgment- 
debtor to prosecute his application to set 
aside the sale if he complies with the condi- 
tions contained in the proviso to Rule 90 
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before the application is finally heard and 
disposed of By the Court. 

11. SimJarl}’, in D. C. Jain v. C. L. 
Gupta, 1962 All LJ 729 = (AIR 1962 All 
543), it was observ’-ed that the word 'enter- 
tain bears the meaning of admitting to 
consideration. 

12. In Haji Rahim Box 6c Sons v. Firm 
Samiullah 6c Sons, AIR 1953 All 320, it was 
held that the ivoid ‘entertain’ in the proviso 
to O. 21, Rule 90, ^tI P. C., does not mean 
‘receive’ or ‘accept’, but ‘proceed to consi- 
der on merits’ or ‘adjudicate lapon. 

IS. The first pro\’iso to Section 9 (1) of 
the U. P. Sales Tax Act, 1948, came up for 
consideration before a Division Bench of 
this Court m Swastika Taimerj’ of Jajmau v. 
Commissioner of Sales Tax, (1963) 14 STC 
518 (.AD). The facts of that case were 
these. The last date for filing an appeal 
acainst an assessment order was 24-10-1953. 
Although the assessee admitted its liabilitj' 
for paj-ment of Rs. 510 as sales tax, the 
memorandum of appeal filed on 12-10-1953 
was accompanied by a chalan for Rs. 443 
only. On 27-11-1953 the assessee presented 
two chalans — one dated 6-10-1953 for about 
Rs. 9 and the other dated 26-11-1953 for 
about Rs. 58 It was held bv the Division 
Bench that the Judge (Appeals) rightly re- 
jected the memorandum of appeS on the 
mound that it was not accompam'ed by sa&- 
factoiy proof of the pajinent of the admit- 
ted amount of the lax. 

14. The first proviso to Sectitm 9 (1) of 
the Act came up for interpretation before 
the Supreme Court in a recent case report- 
ed in Lakshmiralan Engineering Works Ltd- 
V. Assistant Commissioner (JudL) Sales 
Tax, Kanpur, (1968) 21 STC 154 = (AIR 
1968 SC 488). The facts of t^t case were 
these. The Sales Tax authority served an 
order of assessment on the appellant oil 
16-4-1966. The appellant filed his appeal 
to the Appellate Askstant Commissioner on 
16-5-1966 within time. The memorandum 
of Appeal was not accompanied by a chalan 
showmg deposit in the treasury of the tax 
admitted to be due by the appellant as r^ 
quired bj' Rule 66 (2). The appellant had, 
however, even before the assessment order 
was made, paid the major portion of the 
tax. The appellant depositrf the balance 
of Rs. 99.99 on -April 26, 1966, before the 
appeal was filed. The ajjpellant filed on 
24-1-1967 before die Assistant Commissioner 
a certificate of paj-ment of tax issued bv' the 
Sales Tax Officer. In .ApriL 1967, the Asst. 
Commissioner rejected the appeal on the 
ground that Section 9 of the -Act read with 
Rule 66 (2) had not been complied with 
inasmuch as no proof had been along 

watli the memorandum of appeal that the tax 
had been paid. It was held by the Supreme 
Court that the Assistant Commissioner was 
wrong in rejecting the appeaL Their Lord- 
shins observed on pp 162 and 163 (of 
STC) = (at p. 433 of AIR). 


are of opinion that by tbe word 
‘entertain’ bere is meant the firrt occasion on 
which the Court takes up the matter for 
consideration. It mav’ he at the admission 
stage or if by the rufe of that Tribunal the 
appeals are automatically admitted, it will be* 
the time of heating of die appeal” 

In view of this decisian of the Supreme 
Court, the view talcen bv’ .Allahabad High 
Court in (1953) 14 STC 518 (.AH), as le- 
ga^ the interpretation of the worp ‘ente> 
famed’ in the first proviso to Se<dion 9 (1) 
of the Act cannot be accepted. 

15. Mr. B. D. Agarwal appearing fbrtiie 
respondents drew our attention to the follow- 
ing passage on p. 163 (of STC) = (at p. 493 
of AIR) in the judgment of the Supreme 
Court in (1968) 21 'STC 154 = (.AIR 1953 
SC 4SS): 

‘Tut on the first occasion when the Court 
fakes up the matter for consideration, sads- 
fectory proof must be presented that the 
fax was paid within the period of limitation 
available for the appeaL” 

^Ir. B. D. -Agarwm contended that, apert 
from the question of furnishing proof of 
mvmient, the tax has to be dep«sit^ within 
the period of limitation prescribed for ap- 
peals. 

16. Mr. Swami Davril appearing for the 
petitioner urged before’ us that that observa- 
tion on p. 163 (of STC)=(at p. 493 of AIR) 
in the judgment of the Supreme Court was 
merely an obiter dictum. On reading the 
entire judgment delivered bv’ the Supreme 
Court in that case, I am unable to accept 
the suggestion that that observation was 
merely an obiter dicium. 

17. In that case, the Supreme Court had 
to decide whether the ajmeliant had com- 
plied with requirements ot the first proviso 
to Section 9 Q) of the Act and Rule 66 (2). 
It was noticed that there was no strict com- 
pliance with Rule 66 (2). XonethelKs the 
Court held that the appeal was competent 
It is true that the provision for limitaboais 
contained in suh-section (1) of Section 9 ol 
the Act; and the first proviso does not ex- 
presslv dead with the question of lim'tation. 
But the two provisos have to be read along 
with the main provision contain^ in snfa 
section (1) of Section 9 of the Act It ap- 
pears that according to the Supreme Court 
when the First Proviso is read along with 
the main provision of suh-section (1) of Seo-' 
tion 9, the deposit of admitted tax hai: also 
to be made within limitation. 

18. In that case the appeal could be 
filed rro to 16-5-1955. The Supreme Court 
noticed; that on the one hand, the entire 
amovmt of the admitted tax had been depo- 
sited bv- the apneUant before 16-5-1^6. 
On the other hand, proof of pav-ment of the 
entire amount was not furnished at the time of 
fihng the app>eaL The necessarv proof wmc 
furnished some time between the filing of 
the appeal and the time when the Assistant 
Commissioner took up the appeal for con- 
sideration. It was held that there was saS- 
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cient compliance vritli the requirements of 
the first proviso to Section 9 (1) of the Ac! 
and Rule 66 (2). The discnission of the 
problem began on p. 157 (of STC) = (at 
p. 490 of AIR) of the judment thus: 

“The short question in Siis case is whe- 
ther having made the deposit even before 
the appeal was filed and well within the 
period of limitation, the assessee could be 
deprived of his riAt of appeal under Sec. 9 
of the Act.” 

It was observed on p. 162 (of STC) = (aJ 
p. 493 of AIR); 

“The rule lays down cme uncontestable 
mode of proof whicJi the Court will always 
acoept but it does not exclude the operation 
of the proviso when equally satisfactory 
proof is made available to the officor hearing 
the appeal and it is proved to his sabsfac- 
tion that the payment of the tax has been 
duly made and in time.” 

Again, on the same page: 

“Here the right of appeal has been made 
subservient to the payment of the admitted 
tax.” 

19. It xvill be noticed that the Supreme 
Court repeatedly emphasized the importance 
of paying the admitted tax within the period 
of Emitation. The Supreme ^urt approach- 
ed the problem thus. The important titog 
is that me admitted tax has to oe deposited 
within Emitation. Once this basic condition 
is fulfilled, the manner of furnishing _ proof 
of payment is a matter of secondary impor- 
tance. In view of these considerations, the 
observation of the Supreme Court on p. 163 
(of STC) = (at p. 493 of AIR) of the judg- 
ment that satismctory proof must be present- 
ed that the tax was paid within the period of 
limitation available for the appeal cannot be 
dismissed as a passing remark. That is &e 
declaration of the Supreme Court as regards 
the deposit of admittra tax. UndCT Art. 141 
of the Constitution, that declaration of law 
is binding on this Court. 

20. It may be that the view taken by 
thk Court in the case of (1963) 14 STC 518 
(^) that proof of payment must accompaiw 
tile memorandum of appeal is not souni 
Yet, the ultimate decision of this Court in 
that case may be supported on the ground 
that the appellant did not deposit the full 
amoimt of the admitted tax withm the 
period of limitation. 

21. Mr. Svx’ami Dayal i^ed that, in view 
of the fact that the dmosit by the petitioner 
was short by tiie trivim sum of Rs. 2, the 
Assistant Commissioner should have con- 
doned delay under Section 5, Indian Limi- 
tation Act. 

Section 5, Indian Limitation Act, states: 

“Any app^ or appEcation may be 

admitted after tiio prescribed period if the 
appellant or the appEcant satimes the Court 
that he had sufficient cause for not prefer- 
ring the appeal or making the application 
within such period- 


an appeal or moving an appEcation, But 
no such situation arose in the present case. 
The petitioner made delay m depositing thei 
admitted tax. The appem itself was filed 
within time. The Assistant Commissioner 
rightly held that there was no room to give 
the appeUant the benefit of Section 5, 
Indian Limitation Act. 

23. It was faintly suggested before the 
Assistant Commissioner and before us that 
there was some mistake in calculating the 
turnover; and the admitted tax might not 
mnount to Rs. 1,612.91. But that aspect of 
the matter does not appear to have been 
pressed before the Assistant Commissioner 
"l^e appellant proceeded on the assumpi- 
tion that the admitted tax came to 
Ifa. 1,612.91, and there was shortage in depo- 
siting the admitted tax. The appefiant pro- 
ceeded to make good the deficiency. We 
mw, therefore, proceed in the present case 
before us on the footing that fihe admitted 
sales tax was Rs. 1,612.9L 

24. The assessment order is dated 29-8- 
1966. It was served on the petitioner on 
5-9-1966. The last day of limitation for 
filing the apipeal and for depositing the ad- 
mitted tax was 5th October 1966. The 
appeal was filed xvithin Emitation on 
19-9-1966. The admitted tax was 
Rs. 1,612.91. Out of that sum, a 
sum of Rs. 1,610.91 only had been deposited 
by the time of filing the appeal (19-9-1968) 
or by the time Emitation expired (5-10-1966). 
Accordmg to the petitioner, the additional 
sum of Rs. 5 was deposited on 19-1-1967. 
According to the counter-affidavit, the sum 
of Rs. 5 was deposited on 25-1-1967. It is 
common ground that the shortage was made] 
mod some time in January, 1967. That was 
long after the period of limitation for filing 

appeal and for depositing the admittedi 
tax_ had expired. The appellant fiiiled to 
satisfy the test laid down by the Supreme 
Court fa 11968) 21 STC 154 = (AIR 1968 
SC 488) that satisfactory proof must be 
presented that the tax was paid within the 
period of limitation available for the appeal. 
The Assistant Commissioner rightly held that 
the appeal xvas not maintainable. The ap j 
peal was rightly dismissed. 

25. In my opinion, this petition should 
be dismissed with costs. 

26. PATHAE^ J.: I am also of opinion 
that' the petition should be dismissed. I 
shall state my reasons briefly, 

27. The principal question between the 
parties is whether the admitted te was paid 
within time. 

28. Section 9 (1) provides: — 

“Any dealer objecting to an assess- 
ment made under Section 7 may, 

within SO days from the date of service of 
the notice of assessment appeal 


22. Under this provision, delay may he 
condoned if a party makes delay in filing 


Provided that no appeal against an assess- 
ment shall be entertained unless it is ac- 
companied by satisfactory proof of the pay- 
ment of the amoimt of tax admitted by the 
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^pellant to be due, or of such ins taTTnen ts 
thereof as may have become paj'able.” 

29. It is dear there is a right of appeal 
under Section 9 (1) and that appeal cannot 
be entertained unless accompaniM by satis- 
factois’’ proof that the amount of the ad- 
mitted tax has been paid. The Supreme 
Court has laid down in 19SS-21 STG 154= 
(AIR 196S SC 488) that an appeal is enter- 
tamed when the Court takes it up for the 
first time for judicial consideration. At that 
point of time there should be satisfactory 
proof that the admitted tax has been paid. 
"ITiat can only be if the appellant has paid 
the admitted tax. Now the petitioner says 
that while Section 9 (1) does not expressW 
specify the penod for payment of the ad- 
mitted tax it does imply that it maj' be paid 
at any time before the appeal is entertained. 
It is the vahditj' of that contention which 
requires consideration. 

30. \^Tiat is the period within which the 
admitted tax must be paid is not mentioned 
in Section 9 (1). All that the sub-section 
does is to create a right of appeal and to 
prohibit the appellate authoiiti’- from enter- 
taining the aOTeal unless satisfactorj’- proof 
of pajinent of the admitted tax has been 
adduced. The requirement of proof of pay- 
ment of the admitted tax presupposes pay- 
ment of the admitted tax. The obligation 
to pay the tax, and in what maimer and 
within vhat time it is to be paid, has to be 
gathered from elsewhere For that, in my 
opinion, you must look to Section 8 of the 
.4ct and the rele\*ant rules framed under the 
Act. Section 8 (1) prowdes: 

“The tax assessed under this Act shall be 
paid in such manner and in such instalments, 
if any, and within such time, not being less 
than fifteen days from the date of service 
of the notice of assessment (and demand), 

as maj’’ be specified in the notice ” 

Rule 45 sa>'s-, 

“As soon as the assessment has been made 
the Sales Ta.x Officer shall send to the dealer 
a notice in Form XI together with a copy of 
the assessment order free of charge and the 
dealer shall pay the tax so assessed within 
the time and in the maimer specified in 
the notice.” 

The notice in Form XI is described as a 
notice of assessment and demand for pay- 
ment of tax Bv paragraph 1 of the notice, 
the dealer is informed of the turnover and 
the tax to which he has been assessed, he 
is thus notified of the assessment. Pam 2 
meatioiis the amount of tax which is due 
B\ paragraph 3, he is told that die tax must 
bo paid “within SO days from tlie date of 
semcc of this notice”; he is tlius given 
nohce of the demand. The nobce m Form 
XI, therefore, bears the descriptioa that it 
does. Rules 4S and 49 detail the maimer 
of paiment. A perusal of these several pro- 
\isions demonstrates that there is a comidete 
self-contained code in the Act and the rules 
in resi>oct of the pa>nicnt of tax. You must 
have recourse to that code whenever >ou 
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wish to determine die maimer and the time 
within which the tax has to be paid. The 
admitted tax, to which the proviso to Sec- 
tion 9 (1) refers, is merely a part of the as- 
sessed tax mentioned in Section 8 (1). It is 
part of the tax liabihtj’^ respecting which 
conmlete provision for payment has been 
made within the framework of the code.' 

31. It win also be noticed that the pro- 
xuso to Section 9 (1) speaks of proof of TOy- 
ment of the admitted tax or of the instal- 
ments thereof which have become pajable. 
The language is strongly reminiscent of Sec- 
tion 8 (1) which provides for the pavment 
of tax either in one sum or in instalments. 
That is clear indication of the relationship 
between Section 8 (1) and the proviso to 
Section 9 (1). 

S2. Another circumstance of some sig- 
nificance is that the period wi thin which the 
dealer is required to pay the tax is, by para- 
graph S of the notice of assessment and de- 
mand, SO daj's from the date of service of 
the notice. That is also the period of limi- 
tation for filing the app«aL The period for 
pajing the tax is identical with 5ie period 
for fifing the appeal The dealer has thus 
been placed in a position enabling him to 
adduce proof of pavment of the admitted 
tax before the app^ is entertained. It 
WDiJd seem that provision of the same 

S eriod for pajment of the tax and for filing 
le appeal is not a fortuitous coincidence. 
33, .After this survej', if we now turn to 
the_ proviso to Sec. 9 (1), the context in 
which it has been framed becomes dear at 
once. The Legislature envisages that before 
a dealer can have his appeal entertained, he 
must comply with the notice of assessment 
and demand at least to the extent of the tax 
admitted fy* him to be due, and he must 
show that he has done so before the appeal 
is entertained. 

34. Upon the aforesaid consideratioas, 
the admitted tax, in mv opinion, must be 
paid within a period of 30 dav-s from the 
date of service of the notice of assessment 
and demand. 

35. Our attention has been drawn to 
some observations of the Supreme Court in 
Lakshmi Ratan Engineering Works Ltd., 
1968-21 STC 154 =''{.AIR 1968 SC 458) 
(supra), that the admitted tax must be paid 
within the period of limitation for preferring 
an appeaL There was considerabm debate 
before us whether those observations are 
bindmg upon us. The period of hmitation 
for fihng an appeal is SO days fro.m the date 
of servace of the notice of assessment. 1 
have taken the view that the admitted tax 
h.as to be paid within SO days from the 
dale of service of the notice of assessment 
and demand. In the circumstances, I con- 
sider it unneccssarj- to eater into the contro- 
versy involved in that debate 

36. Clearly, the petitioner did not depo- 
sit the entire amormt of the admitted tax 
within SO dm-s from the date of service of 
the notice or assessment and demand. Ths 
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Assistmt Commissioner (Judicial) ^^’as plainly 
light in declining to entertain me appeal. 

S7, The petitioner urges that the Assist- 
ant Commissioner (Judidiu) should have con- 
sidered his application for condonation of 
delay in depositing the balance of the ad- 
mitt^ ta:c. The application w’as made under 
SeC;tion 5 of the limitation Act read \dth 
Section 9 (6) of the U. P. Sales Tax Act 
Section _ 9 (6) proddes: 

“Section 5 of the Indian Limitation Act, 
190S, shall apply to appeals under this 
Act." 

and Section 5 reads: 

“Any appe.al or application to which 

this section may bo made applic.able by or 
under any enactment for the time being in 
form may bo admitted after the period of 
limitation prescribed therefor, >vhen the ap- 

E dlant or applicant satisfies tlie Court that 
0 had suffident cause for preferring the a^ 
peal or making the application watidn such 
period.” 

Section 5 proddes for condoning tho delay 
in filing an appeal or application.'’ Sec. 9 (6), 
U. P. Sales Tax Act, applies Section 5 to 
appeals. Section 5 is not attracted when 
the question arises whetlier tlio delay in de- 
positing tho adrmtted tax should bo con- 
doned. It seems to mo that tho applic.ation 
mado by tho petitioner for condonation of 
the delay in depositing the entire amount of 
the admitted tax is not maintainable under 
Section 5 of the Limitation Act read with 
Section 9 (6) of tlie U. P. Sales Tax Act. 

SS.^ In my judgment, tho potition sliould 
bo dismissed with" costs. 

.39. R. PR-^SAD, J.: For tho reasons 
given by his Lordship tlie Chief Justice ^ 
vs ell as those given ny Hon’blo Patliak, J., 
I agree vvitii tho proposed order. The entire 
ac^vtted amount of tax must bo deposited 
within tho period prescribed for filing ap- 
peal against an order of assessment ot sales 
tax made under U. P. Sales Tax Act, 1948. 
BY THE COURT 

40. Tho potition is dismissed with costs. 
LGG/D.V.C. Potition dismissed. 
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Consritulion of India. Art. 2SG (1) (b) — 
t^cmpboxi under — Sale in course of ex-* 
port Sale must occasion export — (Sales 
Sales Tax Act (15ofl94S), S.3— 
— Central Sales Tax Act (1956), 


hi order that a sale may qualify for ox- 
cn ^Q under Art. 2S6 (1) (b) of tho Consti- 

LL/LL/G77/G8 


tution as b^g a salo in tho course of ox- 
pt^, the sale must occasion tlie export. In 
other wurds, the exportation of tiio goods 
must be a part of tho contract of salo or 
miist bo a neocssarj’' incidonco tlioreof. A 
sale can bo said to occasion an export only, 
(a) if tliero is common intention of both 
sdler and buyer to export; (b) there is an 
obhgation to exmrt; and (cj there is an 
actual export. Tho obligation to export 
may arise from statute, from contract or 
from tho nature of tho transaction. In other 
words, tho obhgation may bo implicit or 
oxpheit. Tho Bond between tho salo and 
tho export should bo such ns c.annot be 
broken witliout a breach of tlie obligation. 
AIR 1952 SC S66 and AIR 195S SG 833 
and AIR 1964 SC 1752, Rol. on. 

(Para 10) 

Tho truo test is whether tho salo and tfio 
export mvolves a senes of integrated acti- 
vities commencing from the ngreemont of 
salo witli a foreign buyer and 'ending witli 
tho delivery' of tlio goods for transport out of 
tho country by land or soa. AIR 1963 Pat 
359, Foil. (Para IS) 

The nsscssco manufnchired and sold bulbs, 
torches, flashlights and radio batteries, etc. and 
has its factorv' and head oflico at Calcutta and 
somo branches in U. P. In respect of tlio 
assessment year 1958-59, tho nsscssco claim- 
ed under Art. 286 (1) (b) exemption from 
tax in respect of its turnover amounting to 
Rs. 2,14,153 being tlio salo proceeds of 
articles supplied to dealers in Nopal. Tho 
goods weio to bo supphed in Nepal and tho 
asscsseo comp.any did arrango for tlio supply 
of tho goods in Nepal. The goods wore 
booked and put on mil at Calcutta, for tlieir 
xiltimato destination in Nop.al, by tho asses- 
sco company. Tho documents ot title wero 
sent to tlio buyers tliroiigh banks somo of 
which wero sitiiatcd in Nopal and somo in 
Ridia. Tho goods wero evonhially exported 
to Nepal after hav'ing been transhipped at 
Varanaslii and unloaded at a railway termi- 
nus nc.ar tho Nepal border. As tlio goods 
wore axcisablo upon which excise duty had 
already been paid, thoy wero exported against 
form AR-4 in order to enable tlio asscsseo 
company to claim robnto of tho ovciso duty. 
Tho qiiestion was wlicthei tho asscsseo was 
entitled to claim benefit under Art. 2S6 (1) (b). 


Held, tliat the asscsseo was entitled to 
claim benefit of Art. 2S6 (1) (b) for s.ales in 
tlio course of export outsicio India, even 
though tlio actual delivery' of tho goods was 
taken bv' tlio piircliasor insido India. ST 
Ref. No. 617 of 1961. D/-16-11-1966 (AlU, 
Approved; STC No. 137 of 1961, D/-20-1- 
1967 (All.) and Spl. Appe.al No. 105 of 1967 
D/-26-9-1967 (All.), Distingiiislicd. 

(Paras 16, 15) 

Cases Referred: Clironologic.al Paras 

1967) Spl. Appeal No. 105 of 1967, 

' D/-26-9-1967 (All.), Gobind Sugar 
Mdls Ltd. v. Judge, Sales Tax 14 
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n.967) STC No. 137 of 1964, D/- 
20-1-1967 = 1967-22 STC 60 (All) 

M. H. Beg, JJ., Damodar Das 
Vishwanath v. Commr., Sales Tax, 

U. P., Lucknow 14 

£1966) ST Ref. No. 617 of 1964, D/- 
16-11-1966 = 1967 All LJ 568, 

Ram Narain Harcharan Lai v. 
Commr. of Sales Tax, U. P. 14 

£1964) AIR 1964 SC 1752 (V 51) = 

1964-15 STC 753, Ben Gorm 
Nilgiri Plantation Co., Coonoor v. 

Sales Tax OflScer, SpL Circle, Ema- 
kulam 9 

£1963) AIR 1963 Pat 359 (V 50) = 

19M BLJR 6, Dulichand v. State 
of Bihar IS 

£1953) AIR 1953 SC 333 (V 40) = 

1953-4 STC 205, State of Travan- 
core-Cochm v. Shanmugha Vilas 
Cashewnut Factory 8 

£1952) AIR 1952 SC 366 (V 39) = 

1952-3 STC 434, State of Travan- 
core-Cochin v. Bombay Co. Ltd., 
AUeppey 7, 13 

S. P. Gupta, B. L. Gupta and Ashok 
Gupta, for Pehtioner; St andin g CounseL tor 
Respondent 

GULu4TL J.; This is a reference under 
Section 11 (1) of the U. P. Sales Tax Act 
1948 (hereinafter referred to as the Act) 
sohcitmg the opinion of this Court on the 
followmg question of law: — 

n^Tiether in the facts and circumstance 
of the case, the apphcant is enbtled to claim 
benefit of Article 286 (l).(b) for sales in 
5ie course of export outside India even 
though the actual dehvery of the was 

taken by the purchasers inside India 
This reference came up for hearing before 
a Division Bench of this Court constitute 
by the HonTile Mr. Justice S. G. Manchanda 
and the HonTile hfr. Justice M. H. Beg. 
The Division Bench noticed that two casK 
involving somewhat similar questicm had 
already oeen decided by tivo different 
Benches of this Court and the decisions _ in 
the two cases were somewhat confiicting 
even though the facts in the tivo cases were 
different It is for this reason that me m- 
Stant case has been referred to Full Bench. 

2. The facts of the case, as set out in 
fee statement of the case accompanying the 
reference, are briefly these: 

Messrs. National Carbon Company Limited 
(India) (hereinafter referred to as ‘the asses- 
seoT manufactures and sells bulbs, torches, 
flas hlights and radio battenes, etc., and has 
its factory and head oSico at Calcutta and 
some branches in U. P. 

3. In respect of the assessment year 
1958-59, the assessee claimed exemption 
from tax in respect of its turnover amount- 
fa^ to Rs. 2,14.158, being the sale proceeds 
or articles supphed to dealers in NepaL The 
exemption was claimed xmder Article 288 (1) 


(b) of the Constitution. The modus 
operandi of the sales to Nepal dealers and 
the manner in which the relevant goods 
were transported to Nepal are set out in two 
short paragraphs of the statement of the 
case which are reproduced below: — 

“The head office at Calcutta recaved 
some orders from Nepal dealers for the siip; 
ply of the above articles. The goods were 
packed at Calcuna and despatched to its 
godowns within U. P. from where they were 
sent by rail to the last railvay station for 
NepaL The documents of tide were sent 
to the purchasers in Nepal through banks 
some situated in Nepal and the others situ- 
ated in India. 

The above articles were subjerd: to fee 
levy of Central excise duty. So they were 
sent out from Calcutta under a Form (AR-l) 
prescribed in Central Excise Manual which 
were filled up in Calcutta. The purchaser 
took dehvery of the documents of tide from 
the bank after making necessary payments. 
The actual delivery of the goods was taken 
by the purchasers from the railivay station 
within India The purchasers then trans- 
ported the goods to NepaL ^Vhile crossing 
the Indian border, they presented the docu- 
ments of tide to the E.xcise authorities at the 
border who informed the Excise authorities 
at Calcutta that the goods had passed out- 
side India.” 

The assessee company’s claim is that in the 
circumstances of the case, its sales to its 
Nepal dealers were sales in the course of 
export outside India within the mearung of 
Article 286 (1) (b) and as such were exempt 
from sales tax. This claim of the assessee 
has not been accepted by the Sales Tax 
authorities on the ground mainly that the 
goods were taken dehvery of by the pur- 
chasers at the railway terminus xvithin the 
Indian territory and were thereafter trans- 
ported by the purchasers into Nepd terri- 
toy. This fact has been interpret^ by the 
Sales Tax authonties to mean that the pur- 
chasers, after taking physical deUveiy of the 
goods \nthin the Indian territory, were fi'ee 
to resell the goods in the Indian territory it- 
self. 


4. One more fact which is not in dis- 
pute may be mentioned here. It is common 
ground that there is no rail link between 
India and Nepal. The assessee company 
consigned the goods to the railway terminus 
near Nepal border from where the goods 
were transported into Nepal territorj' by 
other means of transport. Yet another fact 
which has been mentioned in the statement 
of the case but to which due importance 
does not appear to have been given is the 
fact that the goods which were the subject- 
matter of sales to Nepal dealers were ex- 
cisable mods Uable to excise duty under the 
Central Ejcciso Act. These goods were des- 
patched under Form AR-4 (wTongly men- 
tioned in the statement of the case as AR-l) 
os prescribed in the Central Elxcise ManuaL 
Form AR-4 has been prescribed for the 
purpose of Rule 12 of the Central Exdse 
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Roles to enable the manufacturers of ex- 
cisable goods to claim rebate or exemption 
from the excise duty in respect of the ex- 
cisable goods ■which are exported outside 
India. Form AR-1 prescribe an applica- 
tion for pajunent of excise duty before the 
removal of the goods from the factory in 
accordance -with R. 9 of the Excise Rules. 
From the entries in the form annexed to the 
statement of the case it appears that the 
excise duty on the goods in question was 
paid by the assessee company on 10-2-1960 
against Form AR-1-12^. When the 
goods ripon which excise duty has been 
paid are exported outside India, thw are 
despatched against Form AR-4 to enable the 
exporter to claim refund of the excise duty. 

5. Article 286 (1) (b) of the Constitution 
reads thus: 

“286 (1) No law of State shall impose or 
authorise the imposition of a tax on the sale 
or purchase of goods where such sale or 
purchase t^es pace — 

(a) ; or 

(b) In the course of import of the goocfr 

into or export of the goods out of the tem- 
tory of India.” _ 

The expression “sale of goods in_ the 

course of export out of the temtoiy 

of India” came up for interpretation beft^ 
the Supreme Court in several cases md the 
interpretation ■which ■was placed by the 
Supreme Court ■was given statutory xecogr 
nition in Section 5 of the Centr^ Sales Tax 
Act of 1956 which reads as under: 

"A sale or purchase of goods shall 
deemed to take place in the course of the 
export of the goods out of the ternary of 
India only if the sale or purchase either oc- 
casions such export or is effected by trms- 
fer of documents of title to the goods after 
the goods have crossed the customs fron- 
tiers of India.” _ r i. i 

A plain reading of Section 5 of the Central 
Sales Tax Act, as quoted above, makes it 
clear that a s^e can be said to have_ takra 
place in the course of export only if it fails 
•within either of the follo'wing two cate- 
gories: — 

(i) When the sale itself occasions the ex- 
port; or 

(ii) ^Vhen the export has already com- 
menced then the ^e by transfer of docu- 
ments if the goods have crossed the fron- 
tiers of India. 

6. The assessee’s case falls in the first 
category of sales which “occasions the ex- 
port . This expression has been borrowed 
by the legislature from the decisions of the 
Supreme Court which interpreted the expres- 
sion “m the course of export out of the 
territory of India” and has, therefore, to be 
■understood in the same sense in which their 
Lordships used it in their pronouncements. 

7. The State of Travancore-Cochin v. 
Bombay Co. Ltd., Alleppey, 1952-S STC 
434 = (AIR 1952 SC 366) is the first of 
these cases and is known as the first Travan- 
core-Cochin case. In that case the Supreme 


Court was dealing ■with a set of cases in- 
vol'ving eroort smes to foreign buyers on 
cjff. or Lo.b. terms. The question ■was 
v/hetber the sales of that type were the sales 
“in the course of the export of the goods 
out of the territory of India” within the 
meaning of Article 286 (1) (Ij) of tiie Con- 
stitution. The Sales Tax authorities reject- 
ed the claim of the assessees as iu their ■view 
the sales were completed before the goods 
were shijraed and could not, therefore, be 
considered to have taken place in the course 
of the export. After examining the rival 
contentions, the Court observed at p. 438 
(of STC) = (at p. 367 of AIR): 

"We are clearly of opinion that the sales 
here in question, which occasioned the ex- 
port in each case fall within the scope of 
the exemption under Article 286 (1) (b). 
Such sales must of necessity be putthrougn 
by transporting the goods by rail or ship 
or both out or the territory of India, that is 
to say, by employing the machinery of ex- 
port A sale by e^ort thus involves a series 
of integrated activities commencing from the 
agreement of sale with a foreign buyer and 
ending with the deh'very of the goods to a 
common carrier for transport out of the 
country by land or sea. Such a sale cannot 
be dissociated from the export without which 
it cannot be effectuated, and the sale 
and resultant export form parts of a single 
transaction. Of these two integrated acti- 
vities, which together constitute an e'xport 
sal^ whichever first occurs can well be re- 
gmded as takmg place in the course of the 
other. ^Sliming without deciding that the 
property in the goods in the present cases pass- 
ed to the foreign buyers and the sales were 
thus completed within the State before the 
Mods commenced their journey as found by 
the Sales Tax authorities, the sales must 
nevertheless, be regarded as hairing taken 

g lace in the course of the export and are, 
lerefore, exempt imder Article 286 (1) (W. 
That clause, indeed, assumes that the sale 
has taken place within the h'mits of the State 
and exempts it if it takes place in the course 
of the export of the goods concerned.” 

It is dear from the extract of the judgment 
quoted above that in the opinion of the 
Supreme Court a sale would be considered 
to be a sale in the course of export if the 
export ■was occasioned by the agreement of 
sale and the fact that the property in the 
goods passed to the foreign buyers ■within 
the Indian territory made no difference what- 
soever. 

8. The State of Travancore-Cochin v. 
Shanmugha Vilas Cashewnut Factory, (1953) 
4 STC 205 = (AIR 1953 SC 333) is known 
as the 2nd Trav.-Cochin case. In that case 
He Supreme Court drew a distinction be- 
tween an “export sale” and a “sale for ex- 
port”. The question involved in that case 
■was as to whether the last purchase of goods 
made by an exporter for the purpose of ex- 
portmg them to unplement orders already 
received from a foreign buyer or expected to 
be received subsequently in He course of tha 
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business would also be covered by the ex- 
emption imder Article 286 (1) (b) of the 
Constitution. The answer given by the 
Supreme Court was in the nerative. It was 
held that a sale m favour of an exporter 
who bought the goods with the intention of 
eroorting them outside India was not cover- 
ed W the exemption contained in Art 286 
(1) (b) for the simple reason that such a 
sale did not occasion the export In other 
words, there was no direct and immediate 
link between the sale to an exporter and Ae 
subsequent exportation of the goods by him. 
In the words of the Supreme Court “the 
purchase for die puroose of export by a 
dealer in the State from another dealer in 
the State is onl}' a home transaction and it 
is only where me goods were sold _ to a 
buyer abroad that the sale can be said to 
have occasioned an export” 

9. The next case in the series of the cases 
of this nature is die case of Ben Gorm Nd- 
giri Plantation Co.. Coonoor v. Sales Tax 
OfBcer, SpL Circle, Emakulam, 1964-15 
STC 753 = (AIR 1964 SC 1752). ^o 
was a case of sale for export as distinguish- 
ed from export sales and was concerned 
with the export of tea from India. In the 
State of Kerala, trade in tea is controlled 
and is carried on throu^ certain definite 
channels The manufacturers of tea are grant- 
ed from the Tea Board allotment of export 
quota rights. The tea is then sent to a 
warehouse where it is aucdoned. At the 
auction sale certain agents and interm^- 
aiies of foreign buyers bid for purchasing 
tea. The chests of tea are delivered to the 
buyers at the warehouse. The agents or 
intermediaries of the foreign buyers then ob- 
tain hcence from the Government for the 
export of tea and thereafter the t^ is ex- 
ported outside the territory of India. _ The 
quesdon was whether the sale by auction^ to 
me agents or intermediaries of the foreign 
buyers was a sale in the course of export 
and was exempt from the sales tax. It was 
held by the Supreme Court that such trm- 
saction of sale by auction did not occasion 
the export of the goods even thou^ it was 
known to the owners of tea that the t^ was 
intended to be exported outside India. It 
was held that between the sale and export 
there was no such bond as would justify the 
inference that the sale and the export form- 
ed part of a single transaction. In the 
course of his judgment, hlr. Justice Shah 
observed at p. Zo9 (of STC)=(at p. 17oo 
of AIR). 

“A sale in the course of export predicates 
a connecbon between the sale and export, 
the two activities being so integrated that 
the coimection between the two caimot be 
voluntarily interrupted, without a breach of 
the contract or the compulsion arising from 
the nature of the transaction. In this sense 
to constitute a sale in the course of export 
it may bo said that there must be an inten- 
tion on the part of both the bu>'er and Ae 
seller to exjxjit, there must bo an obhgation 


to export, and there must be an actual ex- 
Mrt” 

Further down in the same paragraph, it was 
observed. 

“The obligation may arise by reason of 
statute, contract between the parties, or 
from mutual understanding or agreement be- 
tween them, or even from the nature of the 
transaction which links the sale to export.” 
Still further down in the same paragraph, 
there is the following observation: — 

“Tfo sin^e test can be laid as decisive for 
dete rminin g that miestion. Each case must 
depend upon its facts. But that is not to 
say that the distinction between transactioiis 
which may be called sales for export and 
sales in the course of eiport is not real. In 
general, where the sale is effected by the 
seDer, and he is not connected with the ox- 
port which actually takes place, it is a sale 
for export. ^^Ihere the export is the result 
of sale, the export being inextricably linked 
up with the sale so that the bond cannot be 
dissociated without a breach of the obhga- 
tion arising by statute, contract or mutual 
imderstandmg between the parties arising 
from the nature of the transaction, the sale 
is in the course of e.'qiort.” 

On a combined readmg of the three 
Supreme Court cases cited above, the follow- 
ing general principles emerge. 

10 (i) In order that a sale may qualify for 
exemption under .^cle 286 (l) (b) of the 
Constitution as being a sale in the course of 
export, the sale must occasion the export' 
In other wnoids, the exportation of the goods' 
must be a part of the contract of sme or 
must be a necessary incident thereof. 

(li) A sale can be said to occasion an ex- 
port only — 

(a) if there is common intention of both 
seller and buyer to export; 

ft) there is an obligation to export; and 
(c) there is an actual export. 

(lii) The obligation to export may arisej 
from statute, from contract or from the] 
nature of the transaction. In other words, 
the. obhmfaon may be imphcit or explicit, j 
(iv) The bond between the sale and the 
export should be such as cannot be broken 
without a breach of the obhgation. From 
a perusal of the izcis of the instant case it 
is dear that all these tests are satisfied. 

11. That there was a common intention 
of both the buyer and the seller to export 
cannot be doubted. The buyers are all 
foreign buyers belonging to NepaL They 
placed orders for the supply of the goods 
direct vv-ith the assessee company. There 
was no intennediaiy. The goods were to bo 
SOTphed in Nepal and the assessee company 
did arrange for the supply of the goods in 
N^aL The goods were booked and put on 
rail at Calcutta, for their ultimate destina- 
tion in Nepal by the assessee company. The 
documents of title were sent to the buyers 
through banks some of which were situated 
in Nepal and some in India. The goods 
were eventually exported to Nepal after 
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Legislature as part of the statute On 
that premise, he contended, that the 
power conferred by the legislature on 
the subordinate or delegated authorities 
to make a rule or notification to carry 
out the purposes of the Act, can be exer- 
cised to give retrospective operation to 
the rule or notification, just m the same 
way as a Legislature could, in exercise 
of its sovereign legislative pov/er, enact 
legislation retrospectively He had sub- 
mitted that if there is no express prohi- 
bition, the executive will have power to 
issue a retrospective notification. 

In that batch of Writ Appeals, Mr 
Narasaraju had intervened, because any 
decision rendered on this question was 
likely to affect the instant case. He con- 
tended that under the scheme of separa- 
tion of powers, the power to make a law 
is vested in the legislature alone. The 
executive has no power to make a law. 
As such, the grant of a power to the exe- 
cutive by the legislature to make a rule 
or notification is governed by the terms 
of the delegation. It cannot, therefore, 
be said that when the legislature dele- 
gates its power, it abdicates its power. 
V7hich mcludes the power to enact a 
retroactive law, and which is an incident 
of a sovereign legislature It was there- 
fore contended that because the execu- 
tive derives the power to make a rule or 
notification from the legislature, the ex- 
tent of the delegation is the deading 
factor, it determines the scope and ambit 
of that power In the circumstances, the 
power conferred by a legislature on an 
^ecutive authority, does not by itself 
imply that the executive authority has 
power to exercise it retrospectively, un- 
less that power is specifically conferred. 
^Hter considering the several contentions 
in that case and the decisions referred 
to, the Bench, to which one of us (the 
Chief Justice) was a party, observed as 
follows' 

"It appears to us that while a legisla- 
ture, unless it is prohibited by the Con- 
stitution, in exercise of its sovereignty, 
has the power to legislate retrospectively, 
any power delegated by such legislature 
to an executive authority cannot, unless 
j^e power to exercise it retrospectively 
is either expressly or by necessary im- 
plication, granted to it, exercise it retro- 
spectively The extent of the powers of 
the legislature and of the delegate of 
an authority delegated to it are not co- 
extensive or similar. In construing the 
rules made or notifications issued in exer- 
cise of the powers vested in an executive 
authority, the ordinary rule of construc- 
tion is that effect must be given to them 
from the date of their promulgation. The 
executive authority has no power to give 
efiect to them retrospectively, unless the 
terms of the grant of the power by the 
1969 Andh. Pra /8 IV G— -13 


legislature empower the delegate to exer- 
cise it retrospectively. 

"It appears to us that the prepon- 
derance of the view is that unless a power 
to give effect retrospectively is conferred 
for malang a Rule or issuing a notifica- 
tion, it is not permissible to the delegate 
to exercise that power retrospectively. 
Their Lordships of the Supreme Court 
also have qmte categoncally, as has been 
seen, stated that the power must be exer- 
ased within the ambit of the delegation 
In our view, if the power to act retro- 
spectively IS not delegated whether you 
come to this conclusion on a considera- 
tion of the policy, intendment or impli- 
cation of the legislation under which the 
power is conferred or by adopting a 
rule that unless express delegation, re- 
trospective effect caimot be given, there 
is no warrant for the broad proposition 
that every delegation carries with it the 
power to exercise it retrospectively.” 

9. The learned Advocate General sub- 
mits that the contention now raised be- 
fore us, namely that as the Governor is 
a direct recipient of the power under 
Article 309 of the Constitution, ]ust in 
the same way as the Legislature is a 
recipient of that power, he can, likewise, 
make a law givmg it retrospective 
effect was not decided in the case It 
was further contended that we had 
pomted out m that judgment that in B 
N Nagarajan v. State of Mysore, AIR 
1966 SC 1942 it was sought to be con- 
tended that under an Act of Parliament 
or an Act of a State Legislature, the exe- 
cutive cannot frame rules retrospectively 
unless the Act specifically empowers it 
to do so and that the position is the same 
under the proviso to Article 309 of the 
Constitution, but Sikri, J , dehvering the 
judgment of their Lordships of the 
Supreme Court had observed that it was 
not necessary to decide that point in the 
cases before them because they were of 
the view that the appeal could be dispos- 
ed of on another ground In this view the 
argument of the Advocate-General in 
this case is- a new one; as such it is ne- 
cessary to consider this question and in 
doing so to examine the language of Arti- 
cle 309 of the Constitution, which we 
give below: — 

"Subject to the provisions of this Con- 
stitution, Acts of the appropriate Legis- 
lature may regulate the recruitment and 
conditions of service of persons appoint- 
ed, to public services and posts in con- 
nection with the affairs of the Union or 
of any State: 

Provided that it shall be competent 
for the President or such person as he 
may direct in the case of services and 
posts in connection -with the affairs of 
the Union, and for the Governor of a 
State or such person as he may direct in 
the case of services and posts in connec- 
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tion "With the affairs of the State- to make 
rules regulating the recruitment, and the 
conditions of service of persons appoint- 
ed. to such services and posts until pro- 
vision m that behalf is made bv or under 
an Act of the appropriate Legislature 
under this Article, and any rules so made 
shall have effect subject to the provisions 
of any such Act ” 

10. It IS contended by the learned 
Advocate-General firstly that a rule, by 
reference to the defimtion of "law” in 
Article 13 (3) and of "existing law” in 
Article 366 (10) of the Constitution, 
would mean a law. and if a rule is a 
law. the Governor or a person directed 
bv him IS a law-making authority, se- 
condly that the power to legislate is 
conferred on the legislature of a State 
under Entry 41 of List II. and. therefore, 
when the Governor is called upon to 
make a rule, he is not. under the proviso, 
exerasing the executive power, but is 
exercising a similar plenary or full power 
which IS conferred on the Legislature 

11. Before we consider these conten- 
tions, It IS necessary to examine the basis 
of the power to enact retrospective laws 
or legislation. The proportion that all 
law IS prospective unless it is given re- 
trospective effect by an authority vested 
with a power to give retrospective force, 
admits of no doubt The power to enact 
I retrospective legislation is inherent m a 
'sovereign legislature acting within the 
ambit of its legislative power. In England 
the Parliament, which is not the creature 
of a written constitution, has unfettered 
jurisdiction over the entire field of legis- 
lation. unlike under a written constitu- 
tion w'here the legislative function is sub- 
ject to the power conferred on the legis- 
lature and must, therefore, conform to 
the hmits of that power. Even so. there 
IS no difference between the Parliament 
and such legislatures within the ambit 
of the legislative powers conferred on 
them, m that they are supreme legisla- 
tive bodies and can pass anv law' w'hatso- 
ever subject to what we have stated. 
They cannot by their previous Acts, 
bind their successors or limit their pow'er 
In hke manner as they are not bound by 
the Acts of their predecessors As ob- 
served by Wade and Philips in Constitu- 
tional Law. 5 Edn. page 39. "Parliament 
alone possesses the power to legalise 
past illegality." or in the words of Lord 
Ashbourne in Smith v Callander. 1951 
AC 297 Of course, it is obviously com- 
petent for the Legislature, if it pleases, 
in its wisdom to make the provisions of 
an Act of Parhament retrospective ” 

Inasmuch as the power to enact retro- 
spective laws IS inherent in the supremacy 
of the legislature, can it be said that the 
power conferred on the Governor or any 
person directed by him under the provi- 
so to Article 309 is of a similar nature 


as that conferred upon the legislature of 
a State or on the Parhament? We may 
here point out that it is not every autho- 
rity that has power to make a law, 
or a delegate under an Act of Parliament 
or the legislature of a State which 
has the power to make a law in the 
sense that once rules are framed they are 
part of that law. that is vested w-ith the 
supremacy of a sovereign legislative 
body to enact retroactiv'e laws. The Con- 
stitution in Part XI deahng with the 
relations between the Umon and 
the States. deals wnth legislative 
relations and distribution of Legislativ'e 
powers. Article 245 confers on the Par- 
liament power to make laws for the 
whole or any part of the territory of 
India, and on the Legislature of a State 
for the whole or any part of the State. 
That this power is subject to the provi- 
sions of the Constitution, it is argued by 
the learned Advocate General, would 
imply that there are other authorities 
upon which the Constitution has conferr- 
ed similar legislative power, while Mr. 
Subbarao on behalf of Sri Narasaraju in 
reply submits that these words are words 
limiting the power of the Parhament or 
the legislature respectively to make laws 
wthm their respective spheres and with- 
in the powers conferred by the Legisla- 
tive hst? as provided under Article 246. 

12. It appears to us that the power 
conferred on the Governor or lus nonunee 
under the proviso to Article 309 is not a 
sovereign legislabve power, though it 
may be a power to make a law. if a rule 
made by him has that effect. That this 
jDower is not co-extensive with or coeval 
or similar to, the power conferred on the 
legislature is evident from the language 
of the Article. The Article confers on 
the legislature subject to the provisions 
of the Constitution, power to regulate the 
recruitment and conditions of serv'ices 
and posts and the Parliament in the case 
of Central Services and the Legislature 
of a State in respect of State services 
may enact laws under the powers respec- 
tively vested in them either by List I or 
Last II. The power conferred by that 
Article on the President or the Governor 
to make rules is limited and the rules so 
made will have force until provision in 
that behalf is made by or under an Act 
of the appropriate legislature under that 
Article; and where such Legislatures have 
enacted laws regulating the recruitment 
and conditions of service the rules made 
by the President or the Governor as the 
case may be. will be subject to those 
legislative measures If. as the learned 
Advocate General contended, these powers 
of the President or the Governor are co- 
extensive or coeval with Parliament oT 
legislature of a State, then the sub- 
sequent statutes enacted by those legisla- 
tures should co-exist and not have 
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perior efficacy. It is a matter of history 
that neither under the Government of 
India Act 1935. nor under the previous 
Government of India Act 1919. nor under 
the present Constitution have the legisla- 
tures by their Acts regulated the recruit- 
ment and conditions of services of per- 
sons appointed in connection with the 
affairs of the Centre or of the States, 
even though there were similar powers 
contained in Section 241(2) m the Govern- 
ment of India Act, 1935. 

13. In State of U P v. Babu Ram 
(AIR 1961 SC 751) Subbarao. J (as he 
then was) speaking for the maionty. 
— ^aiendragadkar. and Wanchoo. JJ (as 
they then were) contra — referred to the 
Governor acting under Article 309 as the 
"executive”. At page 759 he observed: 

"Learned Counsel seeks to confine the 
operation of the opemng words in Article 
309 to the provisions of the Constitution 
which empower other authorities to make 
rules relating to the conditions of servnce 
of certain classes of public servants, name- 
ly. Arts 146(2). 148(5) and 229(2) That 
may be so. but there is no reason why 
Article 310 should be excluded therefrom. 
It follow's that while Article 310 provides 
for a tenure at pleasure of the President 
or the Governor, Art 309 enables the 
Legislature or the executive as the case 
may be. to make any law or rule m re- 
gard. inter alia to conditions of service 
without impinging upon the overndmg 
power recogmsed under Article 310 ” 

13A. It is apparent from the passage 
extracted above that the power to make 
rules IS a power conferred on tlie execu- 
tive namely, the President or the Gover- 
nor in whom the executive power of 
the Umon or the State is vested 
either under Article 53 or 154. as 
the case may be. This power is similar 
to a power conferred fay a statute upon 
the Governor to make rules and in lust 
the same way the Constitution also has 
conferred that power. Both, in our view,, 
are direct reapients from sovereign au-' 
thorities. and we cannot really discern 
any difference, nor can any distinction 
be made between the rule-making power 
under a statute of a legislature describ- 
ing it as a power conferred on a delegate 
and a power conferred directly by the 
Constitution. The pronso to Article 309 
itself has made a distinction between the 
powers to be exerdsed by a sovereign au- 
thontv. 1 e . the legislature, and that to 
be exercised by the Governor or his 
nominee, as the rules made by the 
Governor or his nominee are subject to 
any enactments that may be made by 
the legislature This clearly ennces an 
intention not to confer sovereign legisla- 
tive powers on the Governor It may be 
noticed that when the framers of the 
Constitution wanted to confer sovereign 
legislative powers upon the President or 


the Governor they did so by express 
language 

The Constitution has under Arts 
123 and 213 respectively conferred 
power on them to enact an ordinance, 
subiect to certam conditions and limita- 
tions. which when promulgated could 
enure only for the duration of 6 months, 
unless Parliament or the Legislature 
enacts before the expiration of the six 
months a law replaang it. The ordinance 
so made is placed on a par wnth the 
Act of a Legislature. This power to pro 
mulgate Ordinances is described by the 
Constitution as a Legislative function of 
the President or the Governor as the case 
may be. The hmits imposed upon the 
power of the executive to make Ordi- 
nances itself shows the anxiety of the 
Constitution-makers to safeguard against 
any temptation on the part of the execu- 
tive to exercise aibitrary power to govern 
indefinitelv by Ordinances, and abrogate 
sovereign legislatures. In those circum- 
stances the Constitution makers could not 
have intended to confer an unfettered 
legislative power on the President or the 
Governor under the proviso to Art 309 
similar to that conferred on the Parlia- 
ment or the Legislature of a State They 
have particularly taken care to use the 
word "Act" wnth reference to the legisla- 
ture while they used "rule" vath referenco 
to the Governor or his nominee, and this 
is further emphasised under the proviso 
to Art, 309 by the fact that the rules 
made by the Governor or his nominee 
are to have effect only subject to the pro- 
visions of any Act of the appropriate 
Legislature The circumstance' that the 
power to make a rule is conferred not 
only on the President or the Governor 
but on anv nominee of his is a strong in- 
dication that the power was not intended 
to be co-extensive with or of the same 
nature as the legislative power of 
sovereign legislatures 

14 . The power to enact retroactive 

legislation itself has been considered to 
be a matter of questionable policv, 
because it is contrary to sound principles 
of legislation, since citizens whose acts 
and rights are regulated by laws, should 
not be mulcted or affected for acting and 
conducting themselves in consonance 
i^nth their existing law by enacting re- 
trospective legislation — See Philips v. 
Evre. (1870) 40 L J Q B 28 It is 

for this reason that unless that sovereign 
legislative body or the paramount instru- 
ment i.e. the Constitution has conferred a 
power to give retrospective effect, to 
rules or orders, effect cannot be given for 
their retroactive operation 

15. The learned Advocate General has 
referred us to State of Punjab v. 
Ram Prashad. AIR 1963 Punj 345, 
where a Bench consisting of Tek Chand 
and Sharma JJ , had observed that the 
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President and the Governors in their 
spheres enjoyed plenary powers to make 
rules regulating the recruitment and the 
conditions of service of persons appoint- 
ed to the posts enumerated in Art. 309, 
and that they were not precluded from 
exerasing these powers in cases where 
rules regulating the recruitment and the 
conditions of service were mcorporated 
in any Act before the coming into force of 
the Constitution. In that case, the Ruler 
of Patiala, in exerdse of his sovereign 
power, had made certain orders on 8-^ 
1947, which had the force of law. After 
the merger of the Patiala State in the 
State of Pepsu, the President assumed its 
Rule under Art. 356 of the Constitution. 
But before the President’s rule was 
terminated on 7-^1954, the Bank of 
Patiala Regulation and Management 
Order, 1954, was made on 27-2-1954, 
though published in the Offidal Gazette 
on 14-3-1954. The President had, under 
that regulation, delegated the rrawer to 
frame rules regulating the conditions of 
service of the employees of the Patiala 
Bank, to the Board of Directors, which 
framed the Bank of Patiala StaS Rules, 
1954. It was contended that the Bank 
of Patiala Regulation and Management 
Order 1954 stood spent up on the date the 
Preddent’s Rule came to an end. The 
Bench repelled this contention. 

The learned Advocate General wants 
us to conclude that this decision esta- 
blishes that the President in making rules 
under Art. 309 had the power to abrogate 
or amend or supersede laws enacted by 
sovereign legislative authority, and that, 
as the rules so made have the force of 
law by ^irtue of Art 372, he must be 
deemed to have been vested with powers 
of sovereign legislative authority. In our 
wew, this is beg^g the question, because 
if that were so, the President or the 
Governor could even abrogate Acts of 
the Parliament or the Legislature re- 
gulating the recruitment and conditions 
of service, after the Constitution came 
into force But that power is specifically 
negatived. The framers of the Constitu- 
tion took note of the fact that imder the 
previous Government of India Acts, the 
legislature did not enact any laws re- 
gulating the recruitment and conditions 
of service and consequently, the powers 
of the President or the Governor, which 
the Governor-General or Governor ex- 
ercised prewously, with certain changes 
were preserved. 

Transitional prowsions were made 
under Art. 313 under which it is 
provided that until other prowsion is 
made in that behalf under the in- 
stitution, all the laws in force im- 
mediately before the commencement of 
the Constitution and applicable to any 
public service or any post which con- 
tinues to ejdst after the commencement 


of the Constitution, as an all-India 
Service or as service or post under the 
Union or a State, shall continue in force 
so far as consistent witli the provisions of 
the Constitution. This provision preserves 
all laws in force immediately before the 
commencement of the Constitution 
which would also include the rules 
framed under the previous Government 
of India Acts. The phrase, "until other 
pro\dsion is made in this behalf ’ under 
this Constitution in Art, 313 would seem 
to empower the President or the Governor 
to make rules in respect of any public 
services or any posts which continue to 
exist notwithstanding the existing law in 
that behaH AU that the above decision 
lays dovm is that by reason of Art. 313 
the President acting under Art 309 can 
make rules to replace the existing law 
w^hich continued to exist only until other 
provision is made under the Constitution, 

16. It however, it is contended that 
this decision implies that the President or 
the Governor has plenary or sovereign 
powers similar to that of a Legislature, 
v.’e must, with great respect, dissent from 
such a construction. 

17. In Dr. Partap Singh v. State of 
Punjab, AIR 1963 Punj 298 another 
Bench of the Punjab High Court consist- 
ing of Mehar Singh J. (as he then was) 
and Capoor J., was considenng a similar 
question. That was a case where the 
rules made in 1941 imder the Govern- 
ment of India Act, 1935 were sought to 
be amended imder tte power conferred 
imder Art. 309 It was contended by the 
appellant that he was a Government ser- 
vant prior to the mauguration of the 
Constitution and that rules made under 
Art 309 would not apply to him. It 
was held that when a Government ser- 
vant is employed under the rules, the em- 
plo-iunent is on the terms and conditions 
that he wiU be governed by tlie rules 
made from time to time, and since Arti- 
,cle 313 proiides that until other provi- 
sion's made under the Constitution the 
previous rules or law governing the 
public services would continue to be in 
force and that those rules could be am- 
ended. At page 306 Mehar Smgh J. said: 

"It is clear from Article 313 that until 
other pro\nsion is made, all laws in force 
immediately before the Constitution and 
apphcable to any public Eer\'ice or any 
post continue but only with regard to any 
public servnee or any post which conti- 
nues to exist after the commencement of 
the Constitution so that any servnee that 
has continued after the Constitution has 
continued under the provisions of the 
Cor.stitution and in the case of a State in 
connection %vith the affairs of that State", 

18. Again the obsen^ations of Desai, 
C J., in A. J. Patel v. State of Gujarat, 
AIR 1965 Gujarat 23 (FB) at P. 42 were 
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cited by the learned Advocate General, in 
support of the proposition that the power 
conferred on the President or the Gover- 
nor is co-extensive and coeval vhth that 
of Parliament or legislature. Desai, C J. 
had observed: 

'’The pov/er of the Governor of a State 
under Article 309 to make rules reRulat- 
ing the recruitment and conditions of 
service of persons appomted to public 
services and posts in connection with the 
affairs of a State cannot be treated in- 
differently from the povrer of the legis- 
lature to do so by an Act under Article 
309. The rules framed under the proviso 
to Article 309 would be statutory rules 
and would have force and affect as such 
and would confer rights which could be 
enforced in a Court of law so long as 
they did not impinge the provisions con- 
tained in Article 310 and did not deal 
with the tenure of office of such persons 
which, as provided by Article 310, was 
hable to be held during the pleasure of 
the Governor,” 

It is obvious from this passage that what 
the learned Chief Justice was dealing 
with v/as the effect of the rules and not 
the nature of the power conferred on the 
Prerident or the Governor. Rules made 
in exerdse of the powers conferred 
under Art. 309 certainly have statutory 
force, just in the same way as rules made 
in exercise of the powers conferred 
under any statute. But it is far from_ say- 
ing that sovereign pov/ers to legislate 
have been conferred on the President or 
the Governor. To the same effect are 
the observations of the Supreme Court in 
Raghavendra Rao v. Deputy Com- 
missioner, South Kanara, AIR 1965 SC 
136 where their Lordships have held that 
Art 309 gives, subject to the provisions 
of the Constitution, full powers to a State 
Government to make lules. When the 
Supreme Court refers to "full powers” 
being conferred on the State Government 
under Art. 309 v/hich however does not 
speak of the State Government but of the 
Governor, it is conscious that the power 
is conferred on the executive, because 
after the Governor represents the 
Kiecutive. Sikri, J., speaking for the 
Court further observed at page 138 as 
follows: 

"It has to be remembered that Article 
309 of the Constitution gives, subject to 
the provisions of the Con^itution, full 
powers to a State Government to make 
rules The proviso to S. 115(7) (of the 
States Reorganisation Act) limits that 
power, but that limitation is remov- 
able by the Central Government by giv- 
ing its previous approval”. 

In these circumstances, can it be said that 
the powers of sovereign legislature is 
vested in the President or the Governor 
when acting under Article 309 of the 


Constitution, We think not; nor could 
the Supreme Court have intended to re- 
cognise such pov;er as being vested in the 
President or the Governor, 

19. In Ram Autar v State of U. P., 
AIR 1962 All 328 (FB) no question of a 
rule having retro^ective operation had 
arisen. The notification reducmg the 
superannuation age from 58 years to 55 
on 25-5-1961, to which it had been raised 
m 1957, was not apphed with retrospec- 
tive effect to the petitioner who reached 
the superannuation age on 3-5-1961. The 
petitioner in that case however was 
given extension of service tdl 31-12-1961. 
An argument seems to have been 
addressed no doubt, with respect to the 
power of the Governor of a State 
to make retrospective rules. Oak, J. 
(as he then was) did not deal with this 
matter Snvastava and Dwivedi JJ., 
however, in their separate judgments 
assumed that the powers of the 
Governor under the proviso to Arti- 
cle 309 being identical with that of the 
legislation under the main Article the 
Governor can make rules with similar ef- 
fect At page 341, Dwivedi, J., said: 

"The proviso is expressed in broad 
strokes. The scheme and setting of it 
both suggest that the Governor is con- 
stituted a co-ordinate authority with the 
State Legislature, and is invested with as 
extensive powers as the Legislature it- 
self _ for effective regulation of service 
conditions of State servants for public 
weak” 

At page 342, he further observed: 

"The State Legislature, I venture to 
think, is not a sovereign Legislature, for 
it does not possess unlimited powers, and 
its acts are not uncontrollable. Its pov/ers 
are conditioned both affirmatively and 
negatively, by the Constitution, its acts 
may be set at naught by courts if they 
are found by them to be inconsistent v/ith 
the Constitution. The true fountain of its 
power is thus the Constitution.” 

While no one can deny that the true 
fountain of the power derived by the 
Parliament or the State Legislature is the 
Constitution, it will, with greatest res- 
pect, be incorrect to say that v/ithin the 
spheres prescribed by the Constitution, 
each of the Legislatures is not supreme 
and sovereign. To hold otherwise would 
be to deny the legislatures also the power 
to enact retroactive laws, which power 
is an attribute of sovereignty. The as- 
sumption that the State Legislature or 
Parliament has pov/er to make retroactive 
laws without their being sovereign and 
therefore the pov/ers conferred on the 
Governor, who is also not a sovereign 
legislative body, are also similar in na- 
ture, cuts across the very foundation of 
the juristic principle upon which the 
power to m^e retroactive laws are 
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based At anv rate, the learned Judge 
assumes that the Governor or the Presi- 
dent has no sovereign power vested in 
them. We cannot, with greatest respect, 
accept the basic postulates upon which 
the obsen’ations are founded. Of course 
this Full Bench decision was followed by 
N U Beg J (as he then was) in Vidva 
Sagar v Board of Revenue AIR 1964 AH 
356 because he w^as bound by it. 

20. In Gotindaraju v State of Mysore 
AIR 1963 Mys 265 Narayana Pai J., 
speaking for the Bench dealt exhausti- 
vely wath all these aspects and came to 
conclusions similar to which tve have ar- 
rived At page 277. it was obseived; 

"We hold therefore that the Governor 
acting under the proviso to Art. 309 of 
the Constitution does not have the power 
to make a rule which takes awav from 
Government sem'ants a nght already ac- 
Quired by them under the pre-existing 
rules or previous transactions as from a 
date anterior to the promulgation of that 
rule or to make a rule vahdating what 
was invahd in its incention”. 

We respectfully agree with these conclu- 
sions This deasion was followed by 
another Dnnsion Bench of the Mysore 
High Court m Siddappa v. Venkatesh, 
AIR 1965 Mys 65 

21. No doubt the Supreme (Jourt, as 
we ha%'e said earlier left this question 
open in AIR 1966 SC 1942 and relied 
upon the application of Art 162 in allow- 
ing the appeal and reversing the judg- 
ment of the Mysore High Court It was 
argued by lilr Setalvad in that case that 
the Government is not acting as a dele- 
gate of anv legislature while exercising 
powers anaer the proiiso to Art 309. it 
is exerusing a power conferred by the 
Constitution directly on the executive 
and the Constuution has not prescribed 
anv guiding principles to be followed by 
the Stale Government while it is exercis- 
ing powers under the prowso to Art 309, 
because the Constitution treats it as hav- 
ing the same powers as the legislature, 
and that even if it be the law that the 
executive when acting as a delegate 
under an Act of Parliament or an Act 
of Slate Legislature, cannot make rules 
retrospectively, this pnnnple does not 
apply to the exercise of powers unoer the 
proviso to Art 309 of the Constitution. 
Sikn. J . delivering the judgment of their 
Lordships said at page 1948 

"In our opinion, it is not necessary to 
decide this point in these cases because 
we are of the vnew that the appeal can 
be disposed of on anolner ground As 
suming for the sake of argument that Mr 
Nambinr is right that the Tilvsorc State 
Government could not make rules rctros 
pectivelv and that the rules are thus void 
so far as they operate retrospectivelv'. we 
must ignore these rules and see whether 


the appointments made on October 31. 
1961 can be upheld. We hav'e come to th? 
conclusion that these appointments can 
be considered to have been v'abdly made 
in exercise, of the executive power of the 
State under Article 162 of the Constitu- 
tion”. 

22. Having regard to what we have, 
stated, it is our considered view that the 
Constitution did not mtend to confer up-j 
on the executive authonty. namely, the) 
President or his nominee, or the C^ver-| 
nor or his nominee, sovereign legislativ^e 
powen and particularly having regard 
to the power the President or the (Jover-; 
nor. could confer on their respective no-! 
minees. it cannot be so presumed. Ini 
these circumstances, the Governor has no| 
power to make ex post facto or retroac-j 
tive rules 

_ 23. The result is that this writ peti- 
tion is allowcu. with a direction that tho 
Slate Government should refer the 
names of the Section Officers belonging 
to the Scheduled Castes and the Schedu- 
led Tribes if anv. who are ehgible for 
appointment as Assistant Secretaries to 
Gov'emment. to the Andhra Prade^ 
Pubbc Service Commussion to consider 
the suitabihtv or otherv-ise of the peti-j 
tioner for including his name in the 
panel for the places reserved in the cvcle’ 
of 25 vacancies If the petitioner is found 
suitable and appointed his senioritv to 
the 9th post should be fixed vis-a-vis the 
others as if his name was included in the 
panel when onginallv approved bv' the 
Pubhc Service Commission. The respon- 
dent will pay the costs of the petitioner. 
Advocate's fee Rs. 300. 

LGC/D.V C. Petition allowed. 


Am 1969 ANDHK4. PRADESH IIS 
(V oG C 34) 

/ SESHACHELAPATHI, J 

y. V. Sarma and others. Petitioners v. 
State of Andhra Pradesh and others, 
Respondents 

V/rit Petns Nos. 607 and 938 of 1957, 
D/- 27-12-1967. 

(A) Constitution of India, Arts. 311, 
226 — Threat of reversion in service — 
Interference under Art. 226 when permis- 
sible. 

A mere possibility of a threat of rev'er- 
sion in service may not normally justify 
the intervention of the High Court m a 
petition filc-d uncer Art 226 But if the 
impugned oracr carries waih it a real and 
substantial threat to the rights accrued 
to the petitioners it is permissible for 
the Courts to interdict the trespass on 
such nght. The question can only be 
considered in the context -of the actual 

BL/HL/AC95/68 
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rights which the petitioners have in their 
present emploYment and the nature_ of 
the threat of trespass on those rights im- 
plicit in the impugned order. (Para 7) 

(B) Hyderabad State and 'Subordinate 
Services Rules, R. 37 — Rules regarding 
promotions — Effect of — Constitution of 
India, Arts. 399, 16. 

Although a "promotion under sub-rule 
(a) or (b) of Rule 37 will not entitle the 
person so promoted to any preferential 
claim to future promotion to the higher 
category where the promotions of peti- 
tioners though made under the emer- 
gency provisions, were m fact regularis- 
ed and by appropriate orders, it was de- 
clared that they had satisfactorily com- 
pleted their probation, they must be de- 
emed to be approved probationers in the 
category of Superintendents within the 
meaning of sub-rule (3) of Rule 3 of the 
State and Subordinate Services Rules. 

(Para 10) 

(C) Constitution of India Art. 311 (2) — 
Demotion — When amounts to penalty. 

If a particular Government servant is 
entitled to hold a substantive post in a 
category of service, his demotion to a 
lower category entailing evil consequen- 
ces will prima facie mean a penalty to 
which the provisions of Art. 311 (2) could 
be attracted (Para 13) 

(D) Constitution of India, Art. 309 — - 
Scope. 

Retrospective review of cases of pub- 
lic servant is not permissible. (Para 15) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 Andh Pra 109 (V 56)= 

W P No 1148 of 1965. K. 

Vishwanathan v. State of A. P. 15 
(1966) AIR 1966 SC 1529 (V 53)= 

(1966) 2 SCJ 535. Divisional Per- 
sonnel Officer Southern Rly. 

Mysore v. Raghavendrachar 13 

(1963) AIR 1963 Andh Pra 412 (V 50)= 
(1963) 1 Andh \VR 216. State of 
Andhra Pradesh v. Chinna Reddy 12 
(1959) AIR 1959 Mad 1 (V 46)=ILR 
(1958) Mad 968. N, Devasahayam v. 
State of Madras 11 

(1958) AIR 1958 SC 36 (V 45)=1958 
SCR 828. P. L. Dhingra v. Union 
of India 12, 13 

D Narasaraju for K Raghav'a Rao and 
K R Swamy, for Petitioners (in W. P. 
No 607 of 1967) and Respondents Nos 3 
to 5 (in W P 938 of 1967); T Dhanur- 
bhanudu. for Petitioners (in W P. No. 
938 of 1967) and Principal Govt Pleader, 
for Respondents (m \V P, No 607 of 
1967) and Respondents Nos 1 and 2 (in 
W P No 938 of 1967), 

ORDER; W. P. No 607 of 1967 has been 
filed by three petitioners seeking a writ 
of Mandamus to restrain the Govern- 
ment from implementing the G O. Ms, 
No 179 Pubhc Works Department D/- 2-2- 
1966 in so far as it relates to them. W. P. 
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No 938 of 1967 has been filed by three 
petitioners seeking a wnt of Mandamus 
to direct the respondents 1 and 2 to 
implement the G. O Ms No 179. Public 
Works Department dated 2-2-1966 and 
the petitioners m W P No 607 of 1967 
have been made respondents 3 to 5 in this 
writ petition. It will be convement to 
deal wnth the two wnt petitions 
separately 

2. W P No 607 of 1967: The Electri- 
city Department had two wings (1) 
Office of the Chief Engineer Electricity 
(Proiects and Board) and (2) Office of the 
Chief Electrical Inspector to Government. 
By an appropnate order dated 14-8-1957, 
the post of the Chief Electrical Inspector 
to Government was merged with the post 
of the Chief Engineer Electricity These 
two wings had separate non-techmeal 
staff functioning as separate units As 
a measure of pohey the Government of 
Andhra Pradesh decided to merge the 
non-techmeal staff of the Electrical 
Inspectorate with the office of the Chief 
Engineer (Proiects and Board) with effect 
from 14-8-1957 and have issued G O. 
Ms No 179. Public Works Department, 
dated 2-2-1966. The G. O. is in these 
terms* 

Government of Andhra Pradesh 
Abstract 

Electricity Department — Establish- 
ment — Chief Electneity Inspector to 
Government — Merger of Non-Techincal 
Staff with staff of the office of the Chief 
Engineer, Electricity (Projects and Board) 
— Orders — Issued. 

••• ••• ••• ••• ••• ••• ••• 
Public Works Department 
G. O. Ms No 179 Dated 2-2-JS65 

Read the following! 

From the Chief Engmeer (Projects ana 
Board) Lr No. Adm. Roc 156-P5/59-99, 
dated 13-12-1965 

ORDER. The Office of the Chief Elec- 
trical Inspector to Government continued 
to be a separate unit after 1-11-1956 and 
was under the control of an independent 
Officer Subsequently, on 14-8-1957 the 
post of Chief Electrical Inspector to Gov- 
ernment was merged with the post of 
the Additional Chief Engineer for Elec- 
tnaty. Consequently. the Additional 
Chief Engineer for Electricity was em- 
powered to function as Chief Electrical 
Inspector to Government. Later on. on 
the abolition of the post of Additional 
Chief Engmeer. the functions of Chief 
Electrical Inspector to Government and 
the Chief Engineer. Electricity, were 
combined in one and the same officer 
and this position continues till now. In 
these circumstances, it is considered that 
there is no need to keep the non-techni- 
cal staff of the Electrical Inspectorate as 
a separate umt. and accordingly the Gov- 
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eminent accept the recommendations of 
the Chief Engmeer, Electricity (Projects 
& Board) and direct that the non-tech- 
nical staff of the Electrical Inspectorate 
be merged with the staff m fte mam 
office of the Chief Engmeer (Projects & 
Board) with effect from 14-8-1957 

2 The combmed mter se seniority 
list of the two offices as on 14-8-1957, as 
approved by the Government is append- 
ed to this order 

3 The Chief Engmeer (Projects & 
Board) is requested to review all the 
promotions, confirmations etc., made by 
him from 14-8-1957 on the basis of the 
combmed hst approved m para 2 above. 
(By order and m the name of the Gover- 
nor of Andhra Pradesh) 

N. K Seth, 

Deputy Secretary to Government ” 

3. The petitioners challenge the lega- 
lity and justice of the above G O 

4. Mr Narasaraju, the learned coun- 
sel, has contended firstly, that the direc- 
tion that the Chief Engmeer should re- 
new all promotions and confirmations 
effected smce 14-8-1957 on the basis of 
a combmed semonty hst will affect the 
nghts already accrued to and vested m 
the petitioners, secondly, that such a re- 
trospective review of vested nghts is re- 
pugnant to law and justice, and thirdly 
that, m truth and substance, the places 
allotted to the petitioners m the combm- 
ed senionty list amount to their demo- 
tion or reduction m rank, which is viola- 
tive of Article 311(2) of the Constitu- 
tion 

5. The case of the Government is that 
the merger of the two umts of the Depart- 
ment was made for administrative con- 
vemence and in pubhc interest to achieve 
uniformitj' and that such a pohcy ded- 
sion is well \vithm their powers and that 
the preparation of a pro\’isional common 
gradation list does not visit the petitioners 
with any penalty or infringement of 
their rights It is also urged that the 
present vuit petition is not only miscon- 
ceived but premature as, in fact, the 
petitioners have not yet been reverted 

6. Mr Dhanurbhanudu, the learned 
Counsel for the petitioners in W P. No 
938 of 1967 has addressed lengthy argu- 
ments generally supporting the conten- 
tions of the Government Pleader that the 
petitioners in W P No 607/67 have no 
right to interdict the implementation of 
the G O because first, ^e Government 
have plenary power to regulate the 
working of any department under their 
control either by effecting a division of 
the departments or the merger thereof, 
secondly, the impugned G O not being 
a rule or regulation but only an adminis- 
trative order, the contention that it can- 
not be retrospectively apphed is unten- 
able and thirdly, the petiboners are not 


permanently appointed to the category 
of Superintendents and as such, they can 
have no grievance ivith the terms of the 
G . O and the review of the seniority of 
aU the non-technical staff as on 14-8- 
1957. 

7. At the very outset, it may be ne- 
cessary to deal with the pomt raised by 
the learned Government Pleader that, 
masmuch as the petitioners have not j'et 
been reverted to the position of Typists 
or Upper Division Clerks, they cannot 
maintam this writ petition. It is no 
doubt true that a man need not be- 
fore he is hurt and a mere possibility of 
a threat may not normally justify the in- 
tervention of this Court in a petition fil- 
ed under Article 226 of the Constitution. 
But It must also be borne in mind that, 
if the impugned order carries vuth it a 
real and substantial threat to the rights 
accrued to the petitioners, it is permis- 
sible for the Courts to interdict the tres- 
pass on such rights This question can 
only be considered in the context of the 
actual rights which the petitioners have 
m their present employment and the 
nature of the threat of trespass on those 
rights implicit in the impugned G. O. 

8. The three petitioners, V. V Sarma, 
G R Govinda Reddy and M V. R C 
Mouleswara Rao, were appointed as Sup- 
erintendents under emergency' provisions 
Their services were regularised and they 
were placed on probation for a period of 
two years and they were declared to 
have satisfactorily completed their pro- 
bation in the category of Superintendents. 
I shall refer to the orders issued in con- 
nection with the first petitioner, V. V. 
Sarma The order dated 6-4-1963 v.ith 
respect to the first petitioner, V. V. 
Sarma, is as follows 

"GOVERNMENT OF ANDHRA 
PRADESH ELECTRICAL INSPEC- 
TORATE 

Office of the Chief Electrical 
Inspector to Government, 
Khairathabad, Hyderabad 
Memo No Adm D Dis 205-E3/63 dated 
6-4-1963 


Sub’ — Estabhshment — Andhra Pra- 
desh Ministerial Service Sri V V. Sarma, 
Superintendent, Office of the Chief Elec- 
trical Inspector to Go%’emment — Regulari- 
sation of Services — Orders — Issued. 

Under Rule 32(a) of Special Rules for 
Andhra Pradesh Mimsterial Servnce 
Rules, Sri V. V. Sarma, who is working 
as Superintendent under emergency 
provisions in this office is placed on pro- 
bation with effect from 30-4-1960 A. N 
i e 1-5-1960 F N for a period of two 
years on duty within a continuous period 
of three years 

Sd/ S A. Quader, 
Chief Electrical Inspector to Govt." 
Subsequently, on 27-5-1963, it was de- 
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dared that the first petitioner, Sri V. V. 
Sanna, had satisfactorily completed his 
probation. That order is in these terms 
"OfSce of the Chief Electrical 
Inspector to Government, 
Khairathabad, Hyderabad-Dn. 
Memo. No. Adm. D Dis 392 E3/63 dt. 27- 
5-1963 

Sub. — ^Estabhshment — Andhra Fra- 
desh Ministerial Service — Sn V V 
Sarma, Supermtendent — Declaration of 
completion of probation — Orders — 
Issued. 

Under Rule 32(a) of the Madras Minis- 
terial Service Rules as adopted by Andh- 
ra Pradesh Government, Sri V. V. Sarma, 
Supermtendent of this office is dedared 
to have completed his probation satisfac- 
torily with effect from 1-2-1962 A N m 
the category of Superintendents 

Sd/- S A. Quader 
Chief Electrical Inspector to 
Government ” 

Similarly, by an order dated 6-4-1963, 
the Sendees of the Second petitioner, Sri 
C. R Govinda Reddy, were regularised 
imder Rule 32(a) of Spedal Rules for 
Andhra Pradesh Ministerial Service 
Rules and he was placed on probation as 
Supermtendent with effect from 7-5- 
1960 for a period of two years on duty 
withm a continuous penod of three years 
By an order dated 28-5-1963, he was de- 
clared to have completed his probation 
satisfactorily with effect from 1-2-1962 
Similarly, by an order dated _ 6-4-1963_, 
the services of the third petitioner, Sri 
M. V. R. Chandramouleswara Rao, were 
regularised and he was placed on proba- 
tion as Superintendent ivith effect from 
3-5-1961 for a period of one year on duty 
withm a .continuous period of two years 
By an order dated 27-5-1963, it was de- 
clared that he had completed his proba- 
tion satisfactorily with effect from 4-4- 
1963. 

9. The petitioners were recruited 
under the Hyderabad Civil Service 
Rules So far as the emergency provi- 
sions in regard to the appomtments and 
promotions are concerned, there is, in 
substance, no difference between the pro- 
visions of the Hyderabad Civil Service 
Rules and the correspondmg provisions 
of the State and Subordinate Service 
Rules The relevant rule of the State 
and Subordinate Service Rules regarding 
promotions is Rule 37. It is in the fol- 
lowing tenns 

"Temporary promotions. — (a)(i) Where 
it is necessarj* in the Public interest to 
fill emergently a vacancy in a post borne 
on the cadre of a higher category in a 
service or class by promotion from a 
lower category and if the filling of such 
vacancy in accordance with the rules is 
likely to result in undue delay, the ap- 
pointing authority may promote a person 
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temporarily otherwise than in accordance 
with the said rules. 

(ii) No person who does not possess the 
qualifications, if any, prescribed for the 
said service, class or category, shall 
ordinarily be promoted under clause (i). 
Every person who does not possess such 
qualifications and who has been or is 
promoted under clause (i) shall be replac- 
ed as soon as possible by promoting a per- 
son possessing such qualifications 

(b) Where it is necessary to fill a short 
vacancy in a post borne on the cadre of a 
higher category in a service or class by 
promotion from a lower category and 
the appointment of the person who is 
entitled to such promotion under the 
rules would mvolve excessive expendi- 
ture on travellmg allowance or excep- 
tional administrative inconvemence the 
appointing authority may promote any 
other person who possesses the qualifica- 
tions, if any, prescribed for the higher 
category 

(c) A person temporarily promoted 
imder clause (i) of sub-rule (a) shall, 
whether or not he possesses the qualifica- 
tions prescribed for the service, class or 
category to which he is promoted, be 
replaced, as soon as possible, by the 
member of the service who is entitled to 
the promotion under the rules. 

(d) A person promoted under sub- 
rule (a) or (b) shall not be regarded as a 
probationer in the higher category or be 
entitled by reason only of such promo- 
tion to any preferenti^ claim to future 
promotion to such higher category. 

(dd) The appointing authority shaU 
have the right to revert to a lower cate- 
gory or grade any person promoted under 
sub-rule (a) or sub-rule (b) at any time 
without assigning any reason and with- 
out notice 

(e) If such person is subsequently 
promoted to the Higher categoiy^ in ac- 
cordance with the rules he shall com- 
mence his probation, if any, in such cate- 
gory from the date of such subsequent 
promotion or from such earher date as 
the appointing authority may determine". 

10. A combined reading of sub-rules 
(d) and (e) of Rule 37 would show that a 
person promoted imder sub-rule (a) or 
(b) shall not be regarded as a probationer 
in the higher category. But, if such a 
person i.e. a person promoted under sub- 
rule (a) or (b) is subsequently promoted 
to the higher category, he will be deem- 
ed to be a probationer in such category 
from the date of such promotion or from 
such earher date as the appointing autho- 
rity may determine. It is true, as con- 
tended by the learned Government 
Pleader, that a promotion under sub-rule 
(a) or (b) of Rule 37 will not certainly 
entitle the person so promoted to any 
preferential claim to future promotion to 
tile higher category. But in this case as 
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IS stated supra, the promotions of these 
three pePtioners though made under the 
emergency provisions, were, m fact, re- 
gularised They were placed on proba- 
tion for a penod of two years in the 
categors' of Superintendents By appro- 
pnate orders, it was declared that they 
had satisfactorily completed their proba- 
Pon. In the events that have happened, 
therefore, it is not correct to sav, as the 
Government Pleader has attempted to 
sav that they should sPll be considered 
as persons promoted under sub-rule (a) 
or (bl and are, therefore not entitled to 
claim as of right to conPnue as Superin- 
tendents I hold that, by reason of the 
orders regularising their semces, plac- 
ing them on probation and eventually 
declaring them to have satisfactorily 
completed their probation, they must be 
deemed to be approved probationers in 
the category of Superintendents within 
the meamng of sub-rule (3) of Rule 3 of 
the State and Subordinate Service Rules 

11. It IS in the context of the charac- 
ter of the offices that are now held by 
these three petitioners that the direc- 
tions in the imougned G O have to be 
understood The cases of all the persons, 
who have been promoted or confirmed 
since 14-8-1937. are directed to be re- 
viewed In the combined seniority list 
the three petitioners are shown only as 
Typists m the non-technical staff The 
subsequent events viz., the regularisation 
of servnces of the petitioners and their 
havong become approved probationers in 
the category of Superintendents within 
the meaning of sub-rule (3) of Rule 3 
have been ignored This certainly is not 
a case of reviewing and reBxing seniority 
of persons in the same category of service, 
as was held by the Madras High Court in 
the well-known decision in N Devasa- 
hayam v State of Madras AIR 1959 Mad 1. 
By treating these three petitioners as 
Twists, they are certainly shown as 
persons belonging to a lower category of 
Service than the one to w'hich they 
became entitled to by the regularisation 
of their services and the declaration of 
their having satisfactorily completed their 
probation In such a situation the peti- 
tioners are iustified in complaining that 
the present G O. affects their vested 
rights as approved probationers. 

12. In State of Andhra Pradesh v. 
Chinna Reddy AIR I9G3 Andh Pra 412. 
a Bench of this Court consisting of 
Satyanaravana Raiu. J fas he then was) 
and Mohammed Mirza. J had to deal 
with a case where an approved proba- 
tioner waiting for appointment as a full 
member of the service in a particular 
cadre could not be transferred to his ori- 
ginal post without giving him any op- 
portunity of showing cause and though 
in the garb of a transfer, it amounted to 


a reduction in rank. The following pas- 
sage may be tisefully extracted. 

"In the present case, the respondent 
was declared to hav'e satisfactorily com- 
pleted his probation. He was therefore 
an approved probationer within the 
meaning of Rule 2(3) of the State Service 
Rules He was awaiting appointment as 
a full member of the servnce in which he 
was declared as an approved probationer. 
Under R 40 of the Rules, therefore, he 
can only be transferred to serve in a post 
borne on the same cadre or class. This Is 
subject to certain exceptions, such as, 
that the Government serva'nt can be re- 
verted for want of a vacancy. Such is 
not the case here It was at no time 
stated that the respondent was being re- 
v'erted to his post in the district revenue 
estabbshment on the ground of want of 
a vacancy in the Secretariat service 
While it is no doubt true that an approv- 
ed probationer does not eo instanti ac- 
quire the status of a permanent member 
of the service the fact does remain that 
he waits appointment as a full member 
of the service. Their Lordships of the 
Supreme Court in the Dhingra case, 
1958 SCJ 217; (AIR 1958 SC 36) have 
held that the real test would be to find 
out whether the Gov'emment serv'ant 
suffers loss in emoluments and chances 
of promotion- That test has been satis- 
fied in tills case. It is, no doubt, true 
that no reasons were given in the order 
reverting the respondent but the only 
reasonable inference which could be 
drawn from the sequence of events men- 
tioned abov'e. is that the order of rever- 
sion. though innocuous in its apparent 
tenor, does really amount to a reduction 
in rank." 

In_P L. Dhingra v^ Uruon of India, AIR 
1958 SC 36 the Supreme Court observ'ed 
as follows; 

'Tf the Government servant has right 
to a particular ranla then the V'ery reduc- 
tion from that ranh will operate as a 
penalty, for he wall then lose the emolu- 
ments and privaleges of that rank If. 
however, he has no right to the particular 
rank, his reduction from an officiating 
higher rank to his substantive lower rank 
wall not ordinarily be a punishment But 
the mere fact that the servant has no 
title to the post or the rank and the Gov- 
ernment has. by contract, express or im- 
plied. or under the rules, (he right to re- 
duce him to a lower post does not mean 
that an order of reduction of a servant to 
a lower post or rank cannot in any cir- 
cumstances be a punishment The real 
test for determining whether the reduc- 
tion in such cases is or is not by way of 
punishment is to find out if the order for 
the reduction also visits the serv'ant with 
any penal consequences Thus if the 
order entails or provides for the forfei- 
ture of his pay or allowances or the loss 
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of his seniority in his substantive rank 
or the stoppage or postponement of his 
future chances of promotion, then that 
circumstance may indicate that although 
in form the Government had purported 
to exercise its right to terminate the em- 
ployment or to reduce the servant to a 
lower rank under the terms of the con- 
tract of employment or imder the rules, 
in truth and reality the Government has 
terminated the employment as and by 
way of penalty.” 

13. In Divisional Personnel Officer, 
Southern Railway, Mysore v. S Ragha- 
vendrachar, AIR 1966 SC 1529, their 
Lordships of the Supreme Court have 
reiterated the principle enunaated m the 
decision m AIR 1958 SC 36 that, if the 
order entails the forfeiture of his pav and 
allowances or the loss of his seniority in 
his substantive rank or the stoppage or 
postponement of his future chances of 
promotion, that circumstance mav indi- 
cate that although in form the Govern- 
ment had exercised an innocuous right of 
terminating the employment or reducing 
the sem'ant to a lower rank under the 
terms of the contract of employment, in 
truth and reality, it had been done as a 
penalty In other words, if a particular 
Government servant is entitled to hold a 
substantive post in a category of service, 
his demotion to a lower category entail- 
ing evil consequences will prima facie 
mean a penalty to which the provisions 
of Article 311(2) of the Constitution could 
be attracted. 

14. Applying those well settled princi- 
ples, the G O in so far as it directs the 
rewew of the semority and confirmations 
of all persons (obviously including the 
petitioners) from 14-8-1957 carries with 
it a demal of the rights already accrued 
to the petitioners and a threat of their 
forfeiture 

15. Mr. Narasaraiu has contended 
that, in any view the G O in so 
far as it prowdes for a retrospective re- 
riew of all the cases as from 14-8-1957 is 
obnoxious to the well settled pnnciple 
that rights accrued cannot be retrospec- 
tively affected In this connection, strong 
rehance was placed by him on a recent 
decision of a Bench of this Court con- 
sisting of the learned Chief Justice and 
Kuppui-wami. J in W P No 1148 of 
196 d=(AIR 1969 Andh Pra 109) vrherethe 
learned Judges held that a rule made 
under Article 309 of the Constitution can 
have no retrospective operation In that 
case, the facts were these The peti- 
tioner, who was a member of the Adi 
Andhra community, claimed that his 
name should have been considered for 
appointment as Assistant Sec^eta^^' in ac- 
cordance v.nth Rule 8 of the Andhra 
Pradesh Speaal Rules and Rule 22 of the 
General Rules in preparing a panel for 
appointment as Assistant Secretaries from 
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among Section Officers for the year 1964- 
65 He claimed that he should be includ- 
ed m the paneL The principal conten- 
tion raised on behalf of the Government 
was that Rule 8 of the Andhra Pradesh 
Special Rules was subsequently amend- 
ed with retrospective effect and that the 
amendment was in the form of a statu- 
tory rule made by the Governor under 
Article 309 of the Constitution. The 
learned Chief Justice and Kuppuswamy, J. 
after a review of the legal position with 
reference to the several deaded cases 
cited before them, held that the Gover- 
nor has no power to make ex post facto 
or the retrospective rules 
_ 16. On the basis of the above deci- 
sion, Mr Narasaraju has contended that 
the application of the rule agamst re- 
trospective operation apphes, with even 
greater force, to an executive fiat like 
the one contained in the impugned G O. 
The position cannot senously be contested 
that accrued rights cannot be retrospecti- 
vely taken away. 

17. For the reasons stated above, I 
hold that the petitioners are entitled to 
contmue as approved probationers in the 
category of Superintendents and that 
those rights cannot be forfeited by any 
review of the confirmations and seraori- 
tv as from 14-8-1957 A VTit of manda- 
mus will, therefore, issue to the second 
respondent, the Chief Engmeer. Electri- 
city (Projects and Board) not to enforce 
the G O. in so far as it relates to the 
petitioners adversely to this right to con- 
tmue in the category of Superintendents, 
which they have already secured 

18. The Writ Petition is, therefore, 
allowed with costs Advocate’s fee Rs 100. 

Writ Petition No 938 of 1967 

19. The petitioners in this writ peti- 
tion were appointed as Upper Division 
Clerks in November and December. 1956 
in the office of the Chief Engineer, Elec- 
tricity (Projects and Board) They were 
subsequently promoted as Superinten- 
dents by a common order dated 30-8-1965 
issued by the Chief Engineer. Electricity. 
They were placed on probation By 
orders dated 21-4-1966, they were declar- 
ed to have satisfactorily completed their 
probation with effect from 21-2-1966. 
22-2-66 and 25-2-1966 respectively They 
are, therefore, approved probationers in 
the category of Superintendents 

20. In this Wnt Petition they re- 
quest that a direction in the nature of 
a Mandamus mav be issued to the Second 
respondent, the Chief Engineer Eleclri- 
atv (Projects and Board) to implement 
the G O vath reference to a correct and 
uptodate semonty list 

21. Besides the Government and the 
Chief Engineer (Respondents 1 and 2). 
the petitioners have impleaded V. V. 
Sarma, G R Go\inda Reddy and M V. 
P C Mouleswara Rao, the pebtioners in 
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W. P. Ko 607 of 1967, as respondents 3 
to 5. 

22. But the main pomt raised in this 
Wnt Petition seems to be that the imple- 
mentation of the G. O. strictly with re- 
ference to a combined seniority list would 
show that the three petitioners are seniors 
to the respondents 3 to 5 (Petitioners in 
W P Iso 607/67). The petitioners in 
the present v.Tit petition would appear to 
have become Upper Division Clerks ear- 
her than the respondents 3 to 5 (Peti- 
tioners m \V P. No 607/67). If strictly 
the rule of seniority is applied for reriew- 
ins promotions and confirmatjons from 
14-8-1967, the three present petitioners, 
Venkateswara Rao, Sreeramamurthy and 
Vithaleswara Rao, would get an edge over 
the three petitioners m W. P. No. 607/67. 
But the fact remains that the respondents 
3 to 5 (Petitioners m W. P. No 607/67) had 
become Supermtendents earlier than the 
petitioners. The rights they had secured 
may, to some extent, prejudice the chan- 
ces of the petitioners but that seems to be 
inevitable as they had become Superin- 
tendents earlier. This writ petition is 
Med merely as a counterblast to the writ 
petition filed by Sri V. V. Sarma and 
others In W P. No. 607/67 I have 
held that the petitioners therein are en- 
titled to the protection of the rights that 
they had acquired as approved probation- 
ers in the category of Superintendents 
and that the G O. in so far as it relates 
to them should not be adversely imple- 
mented. These petitioners are also ap- 
prov^ed probationers in the category of 
Superintendents They cannot, by this 
device, ask for the implementation of the 
G O to gain seniority over the peti- 
tioners in V/ P. No 607/67 in the cate- 
gory of Superintendents. 

23. This wnit petition is, therefore, 

dismissed. But in the circumstances, I 
make no order as to costs 
HGP/D.V.C. Order accordingly. 
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VENKATESWARA RAO. J 
Special Tahsildar, Land .Acquisition. 
Srungavarapukota, .Appellant v Thati- 
konda Ramahnga Settj'. Fespondent 
Appeal No 523 of 1964 D/- 3-7-1958, 
against decree of Sub J Vishakliapatnam 
D/- 19-2-1954 

Land Acquisition .Act (1894), Ss. 9 and 
25(2), (3) — Non-statement of claim pur- 
suant to notice under S. 9 — Burden is 
on claimant to prove sufficient cause for 
omission — No evidence to e.vplain reason 
for omission — S. 25(2) is attracted — 
Court not entitled to enhance award 
under S. 25(3). 

JL/KL./E407/68 


VTiere no claim is preferred by the 
owmer of the land for compensation be- 
fore the Land Acquisition Officer pursu- 
ant to the notice issued to him under 
Section 9 of the Land Acquisition Act, 
the burden of proving sufficient - cause 
justifying the omission lies exclusiv’ely 
on the claimant if he wants to avoid the 
penal consequences which would other- 
wise be visited on him under Section 
25(2) of the Act In the absence of any 
evidence to explain the reason why he 
could not file his statement of claim pur- 
suant to the notice under S 9 the Court 
is not justified in condoning the omission 
and acting under S. 25(3) of the Act for 
the purpose of enhancing the compensa- 
tion payable to him, (Para 4) 

The discretion of the court to condone 
the omission and award compensation ex- 
ceeding the sum allowed by the Referring 
Officer has to be exercised judiciously 
and on well-established principles and 
not arbitrarily or capriciously. The 
Court has certainly a duty to further the 
interest of justice but it cannot for this 
purpose fill up lacunae by mere sur- 
mises when the party himself does not 
choose to take care of his interest. AIR 
1959 Andh Pra 139, EeL on. (Para 5) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 Andh Pra 139 ft'' 46)= 

ILR (1959) Andh Pra 88. N. 

Annasatram v. Special Land 

Acquisition Officer 4 

ZL V. Nagaramaiah, for 2nd Govt. 
Pleader, for Appellant; K. V. Subraha- 
manyam, for Respondent. 

JTJDGDIENT: This Appeal and Cross 
Objections, which arise out of land acqui- 
sition proceedings, are directed against 
the order of the learned Subordinate 
Judge, \Tsakhapatnam, in O P. No. 6/63 
on his file. Referring Officer is the ap- 
pellant and the cross objections are pre- 
ferred by the claimant 

2. Ac. 3-62 cents of land beloniring to 
the claimant and situated in Pandurti was 
acquired by Government for construction 
of a store-yard for the D. B K. Railway 
project after due notification. No claim 
for compensation was made by the claim- 
ant before the Land Acquisition Officer 
in response to the notice issued to him 
under Section 9 of the Land Acquisition 
.Act (hereinafter referred to as the Act) 
.After making the necessary enquirv*. the 
Special Tahsildar. Land .Acquisition. 
SrungEvarapuiiota, made his award on 
20-12-62 providing for payment of com- 
pansation to the daimant at the rate of 
Rs. 2.310 per acre. He thereafter referr- 
ed the matter to Court at the instance of 
the^ claimant. The learned Subordinate 
Judge enhanced the rate of compensation 
payable to the claimant from Es. 2.310 to 
Rs. 2,775 per acre as against his daim at 
Rs. 4,000 per acre. Neither party is satis- 
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fied with this decision of the Court be- 
low and hence this appeal and cross ob- 
jections. 

3. It is contended for the appellant 
that the Court below should have simply 
confirmed the award made by the Land 
Acquisition Officer havmg resard to the 
admitted fact that the respondent did not 
prefer any claim to compensation before 
that Officer in response to the notice 
served on him under Section 9 of the Act 
but that the learned Subordmate Judge 
erroneously condoned the omission to file 
a statement of claim for reasons which 
do not bear scrutiny; and that even other- 
wise, the enhancement ordered by the 
Court below is not warranted by the evi- 
dence on record It is on the other hand 
ursed for the respondent that the learned 
Subordinate Judge should have awarded 
him compensation at the rate of Rs 4,000 
per acre as claimed. 

4. The factum of receipt of notice 
under Section 9 of the Act and its vahdity 
are not contested by the respondent It 
is also not disputed that no claim was 
preferred by him for compensation before 
the Land Acquisition Officer pursuant to 
the notice issued to him under Section 9 
of the Act. It will be useful to extract 
Section 25 of the Act in this context hav- 
ing regard to the contention urged for the 
appellant and that Section reads thus: 

"Section 25.(1) When the applicant has 
made a claim to compensation, pursuant 
to any notice given imder Section 9, the 
amount awarded to him by the Court 
^aU not exceed the amount so claimed 
or be less than the amount awarded by 
the Collector imder Section 11. 

(2) When the applicant has refused to 
make such claim or has omitted without 
sufficient reason (to be allowed by the 
Judge) to make such claim, the amount 
awarded by the Court shall in no case ex- 
ceed the amount awarded by the Collec- 
tor. 

(3) When the applicant has omitted 
for a sufficient reason (to be allowed by 
Judge) to make such claim, the amount 
awarded to him by the Court shall not be 
less than, and may exceed, the amount 
awarded by the Collector” 

Sub-section (2) of Section 25 referred to 
above lays down that the amount award- 
ed by the Court shall in no case exceed 
the amount aivarded by the Collector 
when the applicant has refused to make 
a claim or has omitted v/ithout sufficient 
reason, to make such a claim pursuant to 
the notice issued to him under Sec 9- 
o£ the Act Sub-section (3) of Section 25 
no doubt, gives discretion to the Court to 
award compensation in excess of the sum 
awarded by the Collector provided it is 
satisfied that the applicant has omitted 
to make the claim in question for a "suf- 
ficient reason”. It is contended for the 


appellant and rightly too, that there are 
absolutely no groimds in this case justi- 
fying the omission by the respondent to 
prefer his claim before the Land Acquisi- 
tion Officer within the time hmited by 
the notice under Section 9 of the Act 
with which he was admittedly served. 
The claimant did not say a word in the 
course of his evidence to explain the rea- 
son why he failed to prefer the claim 
and he simply stated that he did not 
make any written statement claiming a 
particular amoimt before the Referring 
Officer pnor to the passing of the award. 

It IS for the claimant to explain the 
reason why he could not prefer his claim 
for compensation before the Land Acqui- 
sition Officer in pursuance of the notice 
issued to him under Section 9 But when 
he himself had nothing to say in this re- 
gard except confessing that he did not 
make any claim, it would be mcorrect for 
tne Court to suo motu make out a case 
for him to explam the omission and that 
too, without any material worth the name 
on record as was done m this case The 
learned Subordmate Judge concedes that 
the claimant gave out in his examina- 
tion-in-chief that he did not make any 
claim for compensation before the Refer- 
ring Officer but went on to explam wdiat 
the claimant meant when he stated so, 
notwithstanding that there is absolutely 
no ambiguity in his statement that he did 
not make "any written statement claun- 
mg a particular amount before the Referr- 
ing Officer before the passing of the 
award” as can be seen from the follow- 
mg observations extracted from his ludg- 
ment: 

"In the first place it should be remem- 
bered, as borne out by his testimony, that 
his brother Nukayya was representing 
him before the Referrmg Officer So, it 
must be that when he made the afoiesaid 
statement he meant that he never him- 
self personally appeared before the Ref- 
erring Officer and made the claim before 
him.” 

If really this is what the claimant meant 
when he said that he did not make any 
statement before the Referring Offi- 
cer. nothing prevented him from stating 
that his brother, Nukayya, who was look- 
ing after the conduct of the affair made 
the necessaiy' claim on his behalf but he 
did not say so either It is therefore dif- 
ficult to understand how the learned 
Judge could infer that the claimant 
meant that though he did not personally 
make a claim to the Land Acquisition 
Officer, his brother would or might have 
done so. There is further nothing on re- 
cord to show that even Nookayya, the 
brother of the claimant, made the requir- 
ed claim for compensation before the Re- 
ferring Officer. One other reason which 
appears to have weighed with the learn- 
ed Judge in condoning the omisdon to 
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Me the same before the Land Acquisi- 
tion Officer and in concluding that the 
default v'as not wilful is that the respon- 
dent is a Government Eer\’’ant and was 
aw av at Visakhapatnam at about that 
time 

I fail to understand how any such sur- 
mises are warranted in this case when 
the claimant himself, who has had the 
opportumtv of explammg the reason why 
he failed to make the claim before the 
Referring Officer, did not say a word 
about It m the course of his ewdence. It 
is further difficult to believe that the 
respondent who is an educated person, 
did not find it convenient to forward his 
claim at least by post or through his 
brother who is said to have been looking 
after the affair even if it was not possible 
for him to go to the Referring Officer 
personally for dehvenng his claim Yet 
another strange feature about this case is 
that the learned Subordinate Judge should 
have commented upon the failure of the 
appellant to make any suggestion to the 
claimant in the course of cross-examina- 
tion tnat he had omitted to prefer his 
claim wnthout sufficient reason as if the 
burden of pro\nng that the respondent 
was not prevented by sufficient cause 
from making his claim to the Referring 
Officer lay on hun. 

Learned counsel for the respondent 
made a feeble attempt to support the 
aforesaid \aew' of the Court below that it 
IS for the Refernng OfOcer to establish 
that the respondent had no sufficient 
reason to justify his omission to file the 
claim and that the omission v as deli- 
berate and wilful but this contention is 
devoid of all substance. It is for the res- 
pondent to satisfy the Court, by assigning 
proper and sufficient reasons, that he was 
prevented by sufficient cause from mak- 
ing the claim before the Land Acamsi- 
tion Officer if he wmnts to avoid the 
penal consequences w'hich would other- 
wise be \asited on him under Section 25(2) 
of the Act 

It w'as held in N. Annasatram v Spe- 
cial Land Acquisition Officer, AIR 1959 
Andh Pra 139 that penal as the consequ- 
ences are, the parties interested are sup- 
posed to be aw’are of the provisions of the 
statute and that it is not the duty of the 
Land AcquisiPon Officer to draw the at- 
tention of the claimants to the penal con- 
sequences that follow a non-statement of 
the claim, for the Act does not impose 
any such obligation upon the Officer 
Even otherwase. the burden cannot be 
placed on the Referrmg Officer having 
regard to the provisions of Sections 102 
and 106 of the Indian Evidence Act. Sec- 
tion 102 provades that the burden of 
proof in a suit or proceeding shall lie on 
that person who would fail if no evi- 
dence at all is given on either side. If, 
in the instant case, no evidence is adduc- 


ed on either side to explain the reason 
why no claim for compensation was pre- 
ferred before the Land Acquisition Offi- 
cer pursuant to the notice under Section 
9 of the Act. it is the claimant that fails 
and not the Referring Officer and so. 
the burden of provnng sufficient cause 
justifying the omission hes on him. Like- 
wise. the reason why he w^as unable to 
file his statement of claim before the 
Land Acquisition Officer is a fact v/hich 
is especially wdthin his knowledge and 
not that of the Referring Officer and for 
this reason also the onus is exclusively 
on the claimant as Section 106 of the 
Indian Evidence Act lays down that 
w’hen any fact is especially within the 
knowledge of any person the burden of 
proving that fact is upon him. In the 
absence of even whisper in the evidence 
of the respondent to explain the reason 
why he could not file his statement of 
claim before the Land Acquisition Offi- 
cer in response to the notice under Sec- 
tion 9 of the Act. it has to be said, as 
rightly contended for the appellant, that 
the Court below was not at all justified 
in condoning the omission and acting 
under Section 25(3) of the Act for the 
purpose of enhancing the compensation 
payable to him. 

5. It was argued for the respondent 
that the Ckiurt below had discretion to 
condone the omission and award compen- 
sation exceeding the sum allowed by the 
Referring Officer but this discretion has 
to be exercised judiaously and on well- 
established principles and not arbitrarily 
or capnciously as v as done m this case 
The Court has certainly a duty to fur- 
ther the interest of justice but it cannot 
for this purpose, fill up lacunae by mere 
surmises when the party himself does 
not choose to take care of his interest as 
in this case I am therefore satisfied 
that this is a case in which the respon- 
dent has omitted wnthout sufficient 
cause to make a claim before the Land 
Acquisition Officer and that the Clourt 
below had therefore no power to award 
compensation to him in excess of what 
was granted by the Land Acquisition 
Officer. 

6. In the \aew expressed above, it is 
unnecessary to go into the question as to 
whether the rate at which compensation 
was awarded by the Court below repre- 
sents the market value of the acquired 
land or not. 

7. In the result, therefore, the order 
of the Court below awarding compensa- 
tion to the respondent m excess of what 
was allowed bv the Land Acquisition 
Officer is set aside and the award made 
by the latter is confirmed The Appeal 
is accordingly allowed but without costs 
in the circumstances of the case. The 
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cross objections also, which fail for the 
same reason, are dismissed without costs. 
GDR/D.V.C. Appeal allowed. 
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P. JAGANMOHAN REDDY. C J AND 
MADHAVA REDDY, J 

Thummalapalli RamaUngeswarasn^amy 
and others. Petitioners v Commercial 
Tax Officer. Tadepalhgudem and others. 
Respondents. 

Writ Petns Nos 774 and 979 of 1965, 
and 1738 and 1980 of 1966 D/- 11-6-1968 

Sales-tax — Andhra Pradesh General 
Sales Tax Act (6 of 1937). S. 5 — Assess- 
ment of dissolved firm is invalid. 

There being no provision in the Andhra 
Pradesh General Sales Tax Act authoris- 
ing assessment of dissolved firm, such 
assessment is illegaL AIR 1966 SC 1295, 
Foil (Para 3) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1295 (V 53)=17 

STC 326. State of Punjab v. 

Jullunder Vegetables Syndicate 2 

S Venkata Reddy for O. Audinarayana 
Reddy (in W. P Nos. 774 & 979 of 1965) 
and S Venkata Reddy (m W P. Nos. 1738 
& 1980 of 1966). for Petitioners; Venkat- 
rama Reddy, for Pnncipal Govt Pleader, 
for Respondents (in all Petns.) 

P. JAGANiVlOHAN REDDY C. J.: These 
writ petitions were filed by the different 
partners of a dissolved partnership firm, 
which came into existence for running a 
null which was taken on lease from a 
Receiver appointed by the Sub Court 
Narasapur in O S No 22 of 1946 for a 
period of two years viz. 11-8-1956 to 
10-8-1958. It is the contention of the peti- 
tioners that on 14-8-1958. intimation of 
coxrang to an end of the partnership and 
its dissolution was given to the Commer- 
cial Tax Officer. Eluru. Notwithstanding 
this, it is alleged, an assessment was made 
on the dissolved firm for the years 1957- 
58 and 1958-59. under the Andhra Pra- 
desh General Sales Tax Act and the Cen- 
tral Sales Tax Act One of the partners 
filed an appeal against the assessment, 
but since no tax was paid, the appeal was 
dismissed In so far as the other part- 
ners are concerned, they had no know- 
ledge of the proceedings and they became 
aware of the assessment against the dis- 
solved firm only when notices under the 
Revenue Recovery Act were issued to 
them. 

2. Several contentions have been rais- 
ed before us, namely, that as paddy had 
suffered tax, nee which has been con- 
verted from that paddy cannot be taxed 


withm the State under the Andhra Pra- 
desh General Sales Tax Act. and smee no 
tax is leviable under that Act. no tax 
would be leviable under the Central Sales 
Tax Act m respect of the same commo- 
dity sold in an inter-State sale transaction. 
The assessment is bad on that ac- 
count Secondly, there being no provi- 
sion in the Andhra Pradesh Sales Tax Act 
or the Central Sales Tax Act for assessmg 
a dissolved firm, no assessment can be 
made on the dissolved firm, and since the 
assessment order is invalid and can be 
treated as non est, no collecPon can be 
made thereunder It is unnecessary to 
consider the first point as the writ peti- 
tion can be disposed of on the second 
pomt Their Lordships of the Supreme 
Court in State of Punjab v Jullundur 
Vegetables Syndicate, 17 STC 326= (AIR 
1966 SC 1295) have clearly held 

that where at the relevant time 

there was no provision expressly 

empowering the assessing authority to as- 
sess a dissolved firm in respect of its turn- 
over before its dissolution the order made 
on a dissolved firm was bad In that case, 
the firm was admittedly dissolved before 
the date of assessment on 3rd September 
1955. and the assessment on the dissolved 
firm was held on that account to be bad. 
The reason for so holding was based on the 
prinaple that though under the partner- 
ship law. a firm is not a legal entity but 
only consists of individual partners for 
the time being, for tax law, income-tax 
as well as sales tax. it is a legal entity, 
and that on the dissolution of the firm, it 
ceases to be a legal entity, accordingly, 
imless there is a specific provision to as- 
sess a non-legal entity, such as a dissolv- 
ed firm, the assessment would be bad. It 
was further held that there cannot be a 
distinction on principle between an assess- 
ment made on a firm under a proceeding 
initiated before its dissolution and one 
made in a proceeding started after the 
dissolution, and in either case, unless 
there is an express provision, no assess- 
ment can be made on a firm which has 
lost its character as an assessable entity. 

3. In this case also there is no provi- 
aon authoriang assessment on a dissolv- 
ed firm and consequently, the assessment 
is bad. Nor has there been an assess- 
ment on the individual partners, and 
therefore the contention that Rule 22 of 
the A. P. G S T. Rules is attracted, also 
fails. The result is that the Writ Peti- 
tions are allowed and the 1st respondent 
is restr^ed from collecting the tax under 
the order of assessment which is bad.^ 
There will be no order as to costs 

GGM/D.V.C, Petitions allowed. 
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VENKATESAM AND OBUL REDDl, JJ. 

Manun Rxikminamma, Petitioner v. 
Manuri Ramaknshna Rao and others, 
Respondents 

SCLPNoll and Civil Misc Petn. 
No 3823 of 1968, D/- 22-3-1968 
Civil P. C. (1908), S. 152 and O. 45 R. 13 
— Powers of High Court pending appeal 
to Supreme Court — Decree can be am- 
ended pending application for leave to 
appeal. 

The High Court has jurisdiction and 
power to pass a decree in terms of the 
compromise arrived at between the par- 
ties after it has rendered its judgment in 
appeal even though an apphcation for 
leave to appeal to the Supreme Court is 
pendmg (1910) 5 Ind Cas 723 and (1914) 
26 Ind Cas 946, Rel on; AIR 1929 Lah 
427, FoU _ (Para 6) 

Cases Referred: Chronological Paras 
(1929) AIR 1929 Lah 427 (V 16)= 

30 Pun LR 258, Wazir Chand Trikha 

V Nathu Ram 4 

(1914) 26 Ind Cas 946=18 Cal WN 772, 

Brahamdeo Singh v Harmanoge 
Smgh 3 

(1910) 5 Ind Cas 723=11 Cal LJ 155, 
Aghora Kumar Ganguli v Mohamed 
Musa 2 

Y G Krishna Murthy, for Petitioner, 
N Seetharama Sastry, for Respondents 
(m both Petitions) 

VENKATESAIVI, J. : As a doubt was 
entertained whether a decree in terms of 
the compromise could be passed after 
this Court has rendered its judgment in 
the appeal, and an application for leave 
to appeal to Supreme Court is pending, 
the learned counsel on both sides placed 
before us the following authorities on 
this question 

2. In A^ora Kumar Ganguh v. 
I.Iohomed Musa, (1910) 5 Ind Cas 723 an 
appeal was heard by a Divisional Bench 
of the Calcutta High Court, and leave 
had been granted to the plaintiff to ap- 
peal to His Majesty-in-Council, and at 
that stage an apphcation was filed for 
amendment of the decree in so far as it 
related to costs. One of the contentions 
raised was that inasmuch as leave had 
[been granted to appeal to the Privy 
Council, it was not competent to the High 
'Court to amend the decree Mookeriee 
iand Teunon, JJ , held that that contention 
iwas groundless, and that O 45, R 13, 
ic P C does not in any way curtail the 
powers of the High Court in respect of 
cases in which leaye to appeal to the 
Pri\y Council had been granted It was 
pointed out that Sec. 152 C P C ex- 
pressly provides that an order for amend- 
ment may be made by the High Court at 


any time, and that though leave had been 
granted the transcript record had not 
been sent to England On those grounds it 
was held that the Court retained jurisdic- 
tion to amend the decree 

3. The next deasion is Brahamdeo 
Singh v Harmanoge Smgh (1914) 26 Ind 
Cas 946 also of the Calcutta High Court 
In that case, it was argued that the High 
Court became functus officio when an ap- 
peal to the Privy Council was lodged, 
and, therefore, the decree of the High 
Court could not be amended thereafter. 
That contention was rejected on the 
ground that Section 152 C P. C. empower- 
ed the Court to amend the decree at any 
time. 

4. These two decisions were followed 
by a Bench of the Lahore High Court in 
Wa 2 dr Chand Trikha v. Nathu Ram, AIR 
1929 Lah 427. The facts in that case 
were that the appellants obtained leave 
to appeal to the Privy Council but the 
transcript record had not been sent to 
England. At that stage, the parties 
settled their disputes by a compromise, 
and they applied to the High Court for 
amendment of the decree m accordance 
with the terms of the compromise 
Shadi Lai C. J., and Skemp, J., followed 
the above two cases and held that the ap- 
plication for the amendment of the 
decree even by reason of a compromise 
arrived at between the parties is com- 
petent, and, accordmgly, passed a decree 
in terms of the compromise. 

5. There is no rule of the Supreme 
Court brought to our notice preventmg 
a compromise decree being passed in the 
circumstances of the instant case. 

6. We respectfully follow the deci- 
sion of the Lahore High Court and hold 
that this Court has jurisdiction and 
power to pass a decree in terms of the 
compromise, even though the application 
for leave to appeal is still pending con- 
sideration of this court, and leave has not 
yet been granted. As Sri Y G. Krishna 
Murthy, the learned counsel rightly sub- 
mits, compared to the facts in the Lahore 
case, the principle laid down therein 
should apply a fortiori to the case be- 
fore us, as m that case leave had been 
granted by the High Court, though the 
records had not been sent to the Priiy 
Counal, while in the inrtant case, leave 
has not yet been granted. 

7. A decree will, therefore, issue in 
terms of the compromise in so far as it 
relates to the subject-matter of the ap- 
peal It IS needless to point out that this 
decree will be appended to the decree al- 
ready passed in the appeal 

V.B B, Petition granted. 
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EEISHNA RAO J. 

Koppadu Dharma Eao, AppeUant v. 
Kowuru Satyavathi, Eespondent. 

Second Appeal No. 796 of 1965, D/- 6- 
8-1968, against decree of AddL Dist J., 
Bajahmimdry. 

Transfer of Property Act (1882) S. 53-A 
— Scope — Transferee ohtaining posses- 
sion of property in pursuance of agree- 
ment executed by two vendors — Sale 
deed executed by one vendor alone in 
respect of his share only — Transferee 
conveying his absolute interest to assignee 
—-Assignee obtaining possession of entire 
property — Plea of part performance not 
open to assignee against another vendor. 

The transferee obtained possession of 
the property m pursuance of the agree- 
ment executed by the plaintiff and his 
brother. A sale deed was later on execut- 
ed by plaintiffs brother alone in respect 
of his share only with a recital therein 
that a sale deed will be later on execut- 
ed by plaintiff for his s h are. By another 
sale deed the transferee conveyed his ab- 
solute interest in the property to the de- 
fendant. 

Held that defence of part performance 
was not available to the defendant as 
against the plaintiff even though he ob- 
tained possession of entire property in- 
cluding plaintiff’s share from the origi- 
nal transferee. (Para 2) 

On a reading of Section 53-A of the 
Transfer of Prope^ Act, it is not enough 
if the defendant is somehow or other in 
possession of the property; it is an essen- 
tial requisite that such possession must 
be obtained in pursuance of the agree- 
ment. Though it may be said that the 
original transferee got possession of the 
plaintiffs share in pursuance of the 
agreement, the defendant got possession 
of it only with the permission of the ori- 
ginal transferee and not in pursuance of 
an assignment of the agreement of sale. 
The defendant would be entitled to rely 
upon his possession and raise the plea of 
part performance only if his possession is 
referable either to the original agree- 
ment of sale or to an assignment of the 
rights imder the agreement of sale. 
Since the original transferee conveyed 
Only his absolute interest and not what- 
ever other rights he had in the property 
it was not open to the defendant to rely 
on the doctrine of part performance as a 
defence to the plaintiffs suit. (Para 2) 
N. Eamamohan Eao, for Appellant; A. 
Gangadhara Eao, for Eespondent. 

JDDGIMENT: The plaintiff, who is the 
appellant herein, filed the suit O. S. 56 of 
I960 in the Court of the District hlunsif, 
Amalapuram, fo r partition and for sepa- 
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rate possession of a half share in an ex- 
tent of Ac. 2.75 cents described in the 
plaint schedule, for past profits of Rs. 572, 
for future profits from the date of suit 
and for delivery of possession, in the fol- 
lowing circumstances. 

An agreement of sale. Ex. B. 4 was exe- 
cuted with respect to the suit property 
of Ac. 2.75 cents on 8-1-1952 by two 
brothers, Venkata Eeddi and Audinara- 
yana Murty in favour of one Ramaima for 
a consideration of Rs. 720. Thereafter, 
a sale deed. Ex. B. 6 was executed on 
15-10-56 in favour of Ramanna by Ven- 
kata Eeddi alone reciting that as Audi- 
narayana Murty’s whereabouts were not 
known, a proper sale deed would be ex- 
ecuted by him after he turns up and that 
a balance of Rs. 25 will be paid at the 
time of execution of such sale deed by 
Audinaryana Murty, But this con- 
tingency did not take place. Hence 
Ramanna sold away the property purchas- 
ed by him under Exhibit B-6 in favour of 
the defendant by a sale deed. Ex. B-7 
dated 9-4-1957. Subsequently, after 
Audinarayana Murty came back, he sold 
his half share of the property in favour 
of the plaintiff imder Ex. A-1 dated 
22-10-1958. In fact, the plaintiff wanted 
to pmrchase the entire Ac. 2.75 cents 
belonging to the family of Venkata Eeddi 
as the plaintiff had already purchased the 
adioining property belonging to the family 
of Venkata ReddL But as Ramanna 
happened to purchase Venkata Reddr’s 
share under Ex. B-6, tiie plaintiff pxurchas- 
ed only the remaining half share belong- 
ing to Audinarayana Murty. 

On the basis of the sale deed. Ex. A-1, 
the plaintiff filed the above suit for parti- 
tion and recovery of his share The 
defendant contested the suit alleging that 
by virtue of the sale deed. Ex B-7 ex- 
ecuted by Ramanna, he not only acquir- 
ed the half share of Venkata Eeddi, but 
also obtained possession of the half share 
belo ngin g to Audinarayana and that he is 
entitled to resist the plaintiff’s suit on the 
plea of part-performance which was 
available to his vendor Ramanna Both 
the courts below upheld the defence of 
part-performance and dismissed the 
plaintiff’s suit. 

2. 'The main question for conddera- 
tion in this Second Appeal, therefore, is 
whether the defendant is entitled to raise 
the defence of part-performance as 
against the plaintiff. There is no dis- 
pute that the plaintiff is a person who is 
claiming imder his transferor, namely 
Audinarayana Murty. Hence if the plea 
of part-performance is available against 
Audinarayana Murty, it is equ^y avail- 
able as against the plaintiff. It is also not 
disputed that the original trmsferee, 
Ramanna, would have been entitled to 
raise the defence of part-performance as 
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he was put in possession of the property- 
under -the agreement executed by Ven- 
kata Reddi and Audinarayana Murty. It 
is also not disputed that if the defendant 
is a person claiming through Ramanna, the 
original transferee, he is also entitled to 
raise the defence of part performanca 
But the mam point in controversy is whe- 
ther the defendant is a person claiming 
imder the original transferee, Ramanna. 
It is also conceded before me that It is 
open to a purchaser to assign his rights 
■under an agreement of sale and that in 
such a case, the assignee is a person claim- 
ing under the assignor. Hence the 
question which falls for consideration is 
whether the defendant is an assignee 
from Ramanna of the rights under the 
agreement of sale, Ebc B. 4 in so far as it 
related to the share of Audinarayana 
Murty. 

The answer to this question turns upon 
the true interpretation of Ebdiibits B. 6 
and B. 7. Ex. B. 6 is a sale deed execut- 
ed by Venkata Redtii who is only one of 
the vendors imder the agreement. Exhibit 
B. 4, and it is specifically stated therdn 
that a sale deed would be later on execut- 
ed by Audinara-yna Murty for his share. 
This recital leads to the following conclu- 
sions, (i) that Venkata Reddi did not pur- 
port to seU the interest of Audinarayana 
Murty also as a manager of the family 
for a binding purpose; and (ii) that xmder 
Ex. B. 6. Ramanna acquired title only in 
respect of the half share of Venkata 
Reddi and nothing more. Coming to Ex. 
B. 7 dated 9-4-1957 executed by Ram- 
anna in favour of the defendant, the 
question is what is the interest, which 
Ramanna conveyed to the defendant. A 
reading of the document shows that he has 
simply conveyed his full title in the en- 
tire property of Ac. 2.75 cents along 
with some other lands. When Ramanna 
conveyed the property under Ex. B. 7, he 
had admittedly a right to convey the 
half share belonging -to Venkata Reddi 
which he purchased under Ex. B. 6. Ram- 
anna had also the right to obtain a con- 
veyance from Audinara-yana Murty -with 
respect to his half share in pursuance of 
the original agreement. Exhibit B. 4, In 
Ex. B. 7 Ramanna does not purrwrt to 
convey whatever interest he had in the 
property, but he sold only an absolute 
title in the property -with all the usual 
covenants of tiUe etc. This clearly In- 
^cates that Ramanna conveyed only his 
absolute interest which he got imder Ex. 
B. 6. 

The learned counsel for the defendant- 
respondent argued that on a liberal inter- 
pretation of the sale deed. Ex. B. 7, It 
should be held that Ramanna must have 
con-veyed his rights imder the agreement 
also by Implication. On the other hand. 
It is contended by the learned counsel 


for the appellant-plaintiff that the terms 
of Ex. B. 7, are dear and unambiguous 
and that there is no room for holding that 
Ramanna must be deemed to have con- 
veyed his rights under the agreement by 
■way of implication under the sale deed. 
Ex. B. 7. I agree "with the contention of 
the learned counsel for the appellant- 
plaintiff. It is a settled rule of construc- 
tion that the Intention of parties should 
be gathered only from the contents of the 
document and it is not perrmssable for the 
Court to add to the contents thereof ex- 
cept by way of interpretation. If the 
sale deed, B. 7 contained a general 
clause saying that Ramanna purported to 
have conveyed whatever other rights he 
had in the property, it may be possible to 
construe that he assigned his rights 
under the agreement. Ex. B. 4. In the 
absence of any such indication, it has to 
be held that under Ex. B. 7, Ramanna 
conv^ed only the interest of Venkata 
Reddi which he obtained under the agree- 
ment of sale. Ex. B. 4. 

It is howe-ver argued on behalf of the 
respondent-defendant that as Ramanna 
put him in possession of the entire pro- 
perty, including the share of Audi- 
nara-yana Murty which he got under the 
agreement. Ex. B. 4, he is entitled to 
raise the defence of part-performanca 
But on a reading of Section 53-A of the 
Transfer of Property Act, it is not enough 
if the defendant is somehow or other in 
possession of the property; it is an es- 
sential requisite that sue* possession must 
be obtained in pursuance of the agree- 
ment. Though it may be said that 
Ramanna got -possession in pursuance of 
the agreement, the defendant got posses- 
sion of the property only -with the per- 
mission of Ra manna but not' in pursuance 
of an assignment of the agreement of 
sale. Ex. B. 4. The defendant would be 
entitled to rely upon his possession and 
raise the plea of part-performance only 
if his possession is referable either to the 
ori ginal agreement of sale or to an assign- 
ment of the rights under the agreement 
of sale. The contention of the learned 
counsel for the defendant-respondent Is 
that he stands in the shoes of Ramanna 
In whose favour the original agreement 
stands. This contention is obriously 
untenable for the simple reason that the 
defendant cannot sue for the specific -per- 
formance of the agreement as against 
Audinarayana Murty. for. there is no as- 
signment of the agreement In favour of 
the defendant. It is therefore not open to 
the defendant to rely on the doctrine of 
part-performance as a defence to the 
plaintiffs suit. 

3. The next question Is what is the 
relief which the plaintifl-appeHant is 
entitled to. The trial Court found under 
issue No. 7, that the plaintifi is entitled to 
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ciai-m Rs. 572 towards past profits and 
that this findin g is bas^ on sufficient 
evident^ in the case. I do not thii^ there 
Is any ground for interference with this 
fi-ndinp , though the appellate ceurt has 
not given its finding on this point. As 
regards future profits from the date of 
the plaint, the plaintiff can file an ap- 
plication for determining the same, 

4. For the above reasons, I set aade 
the judgment of .the lower appellate court 
end decnree ffie plamtiffs suit as pmyed 
£or. This secand appeal is accordingly 
allowed with casts throughout. 

5. Leave granted. 

GDByL.V.a Appeal allowed. 
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GOPAL BAO EKBOTE, J. 

Garuda Satyanarayana, Appellant v. 
Grandhi Venkatach^pathi Rao and 
another. Respondents. 

Secxind Appeal No. 1031 of 1962, D/- 7- 
2-1967. 

(A) Easements Acrt (1882), Ss. 13, 28, 30 

Bight to light and air — Partition — 

Effect — Transferee entitled to easement 
necessary for enjoyment of transferred 
property unless partition deeai con- 
tains specific agreement to curtail such 
right. (Para 10) 

(B) T. P. Act (1882), S. 8 — — 

Construction of document purporting to 
extinguish right, title or interest in pro- 
perty — Shoffid be read as a whole — In- 
•tention of parties to be taken into account, 

(Para 12) 

(C) Easements Act (1882), S. 4 — Eas^ 

mcmt is an interest in property — Dom- 
nant owner however has no right or title 
to servient tenement. (Para 11) 

(D) Kegistration Acrt (1908), S. 17 — - 
Scope — Section ought to be strictly 
construed — Benefit of doubt goes to 
party wanting document to go in evi- 
dence. 

Section 17 being a disabling provision 
must receive a strict construction and 
unless a document is clearly brought 
within its purview its non-registration 
would be no bar to the admissibihty of 
the document in ewdence. If there is any 
doubt on the matter, the benefit of such 
doubt must obvioudy be ©ven to the 
persem who wants the Court to receive 
the docnmient in evidence. The extin- 
guishment of right or interest in immov- 
able property may be effected by sur- 
render or release or relinquishment of 
right or interest. It would of comxe not 
include a mere abandonment of rights or 
inter^L The words Vhich purports or 


operates to create eta’ must be taken to 
mean 'whicfii in themselves purport or 
operate to create’. These words refer to 
the immediate mtention of the document 
and not to ultimate cMnsequencies or its 
c»llateral effects. 

The distinction between a mere recital 
of a faert and something whicii in itself 
either creates or extinguishes a right or 
interest must always be borne in mind. 
(1896) ILR 20 Bom 704 and (1900) ILR 
24 Bom 156 (PC) and AIR 1936 Lab 905, 
ReL on. (Paras 13, 14, 16) 

Cases Eeferred; Chronological Paras 
(1936) AIR 1936 Lah 905 (V 23)=38 
Pun LR 1146. Sher Mohammad v, 

Mt Mahbub Begum 18 

(1932) AIR 1932 PC 55 (V 19)=ILR 
11 Pat 272, Bageshwari Charan v, 
Jagannath Kuari 16 

(1900) ILR 24 Bom 156=2 Bom LB 
518 (PC), Sultan Nawaz Jimg v. 
Rustomji N. Byramji Jiji Bhoy 17 
(1896) ILR 20 Bom 704. Sultan 
Navaj Jung v. Rustomji Nanabhoy 17 
M. S. R. Subrahmanyam, for C. V. 
Dikshitulu and M. Venkata Rao, for Ap- 
pellant: Advocate General and D. Satya- 
narayana for. Respondent No. 1. 

JUDGMENT: This second appeal is fil- 
ed by the 2nd plaintiff, whose suit has 
been dismissed by both the Courts be- 
low. 

2. The necessary facts in order to ap- 
preciate the contentions raised before 
me are that the 2nd plaintifi, who 
purchased the buildit^ from the official 
Receiver, the 1st plaintiffi instituted the 
present suit firstly for a declaration that 
the lane marked AKJH in the suit plan 
is joint; secondly, for a declaration that 
the landing space and a space of 2 feet 
beyond the landing space belonged to the 
2nd plaintifi; anci thirdly for a declara- 
tion that he has got right of easement to 
light and air to all the doors and 
windows and finally for a man^tory in- 
jimction directing the defendant to demo- 
lish the wall B H-2 raised unauthorised- 
ly by him. It was alleged inter alia that 
G. Krishnamurthy was the owner of a 
house situated in the main road. Anafca- 
palle described in the plan attached to the 
plaint It was the ancestral property of 
the said Krishnammthy and his brothers. 
In a partition, the said building fell to 
the share of G. Krishnamurthy. This 
Krishnamurthy was adjudged as insolvent 
In L P. No. 5 of 1955 by the Subordinate 
Judge’s Court Visakhapatnam and his 
properties consequently were vested in 
the Official Receiver, the 1st plaintiff. 
The 1st plaintiff brought this building to 
sale. The second plaintiff purchased it for 
a sum of Rs. 1 8.000 on 5-4-1957. Posses- 
sion of the building was given to the 2nd 
plaintiff on 5-5-1957 and d formal sale 
deed was executed and rejfistered by the 
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Official Eeceiver in favour of the 2nd 
plaintiff on 5-4-1958. The 2nd pl aintiff , 
after he got the title and possession of 
the said building, fixed iron meshes and 
swing doors to the doors and windows. 
It was alleged further that on 16-8-1957 
the defendant put up a wall adjacent to 
the doors and windows and thus obstruct- 
ed the light and air of the rooms whose 
doors and windows were open on the side 
where the wall was constructed. _The 
plaintiffs therefore consequently claimed 
tile reliefs mentioned above. 

3. The defendant admitted that there 
was a partition between him and his 
brother G. Krishnamiuthy and that G. 
Krishnamurthy was adjudged as insol- 
vent He also did not dispute the fact 
that the building was purchased by the 
2nd p laintiff from the Official Receiver. 
He however pleaded that under Erfiibit 
B-3 dated 26-3-1953, G, Krishnamurthy 
permitted the defendant to erect the 
wall tile effect of which may be to close 
the doors and windows. He also disputed 
that ■fee lane AKJH jointly belonged to 
the 2nd plaintiff and the defendant. He 
(iaimed exclusive ownership of the said 
lane. 

4. Upon these pleadings, the trial 
Court framed appropriate Issues and 
after recording the evidence adduced by 
the parties dianissed the plaintiffs’ suit 
holding that the land AKJH belongs ex- 
clusively to the defendant, that Ex- 
hibit B-3 is true and genuine and is 
admissible in evidence The 2nd plain- 
tifi, who is the successor of the right, 
title and interest of G. Krishnamurthy 
cannot object now to the wall whicdi ivas 
erected by the defendant. 

5. The 2nd plaintifi therefore carried 
the matter in appeal. The same view 
was held by the appellate Court. 

6. In this appeal Mr. Subramanyam 
the learned counsri for the appeflant 
argued that Exhibit B-3 is inadmissible 
in evidence because it is a document 
which falls within the ambit of Section 
17(l){b) of the Indian Registration Art & 
was compulsorily registrable and since 
it is not registered, it is not adtnisrible in 
evidence. 

7. Before I consider the correctness 
of this submission, it is necessary' to keep 
in view Exhibit B-3._ The relevant por- 
tion of Eriiibit B-3 is as follows; — 

"In our family partition brought about 
by Sri Thammine Sare Gari Gangaraju 
Garu, you got for your share the Bun- 
galow and the other sheds therein and 
open site and I got for my share the 
biulding wherein Narayana Iyer as 
lessee had a coffee club and our brother 
Eamamurthy got to his share the two re- 
maining shops adjoining my share. Our 
late father put up windows and door- 
ways on the western and southern sides 


of the building that fell to my share 
and also drainage canal on the southern 
side in the site allotted to your share. But 
in our partition it was agreed t^t I 
should remove it. But subsequent to 
our partitions, you asked for its 
removal from time to time. But 
I assmred you that with a view not to 
cause any inconvenience to you, I gave 
'my building on lease with an arrange- 
ment that the doors and windows of my 
building should not be opened. Even so, 
lest we should forget the above condi- 
tions of our partitions, I execute this 
agreement agreeing to the foUovnng con- 
dition. Whenever there is inconvenience 
to_ you on accoimt of the doors and 
windows on the southern and western 
side of my building or when you build 
buildings, you can, in site, build wall 
adjoining the abovesaid walls and build 
buildings as you like and I shall not 
raise any objections.” 

8. A careful reading of this document 
would- disclose that it refers to two 
things. Firstly it refers to the earlier 
partitions whereat it was agreed that 
the windows and door-wajrs on the 
western and southern sides of the builci- 
ing would be removed by G. Ehishna- 
murthy; and secondly G. Krishnam urthy 
permitted the defendant to carry on con- 
structions in his site and build wall 
adjoining the wall mentioned in the 
document and carry on the construction 
as he likes and that the said Kiishna- 
murthy shall not raise any objection. It 
will thus be plain that fte document by 
itself does not declare, create or ex- 
tinguish any right, title or interest in 
any immovable property. It merely re-' 
fers to the fart of an agreement at the 
time of partition that the doors and 
windows would be removed and grants 
necessary permission to the defendant 
to carry on construction in whatever 
manner he likes although the result of 
it may be the closure of the windows 
and the doorways. The question which 
has to be conridered is whether this 
document requires registration under 
Section 17(l){b) of the Registration Act. 

9. Both the Courts below havn foimd 
that Exhibit B-3 is true and genuine and 
was not a brought up document. In view 
of that finding, which is binding upon me, 

I have to only consider the admissibihty 
of this document. 

10. It need not be doubted that in a 
partition if the building is allotted to 
G. Krishnamurthy which had doors and 
windows overlooking the site allotted to 
the defendant, unless there is a stipula- 
tion to the contrary’, if the existence of 
doors and windows were necessary for 
the enjoj’ment of the said building 
G. Krishnamurthy would continue to 
have right to air and light coming to 
his building through these door-way^ 
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and the ■windows. An easement, ap- 
parent, continuous and necessary ior 
enioyinR the portion served from the 
transferor’s land or from the other por- 
tion of the partitioned land ■wiU un- 
doubtedly pass to the transferee or to 
the sharer to whose lot the property has 
fallen unless a contrary intention 
is expressed either in the instru- 
ment of transfer of partition or there has 
been a specific agreement in regard to 
that at the time of partition. Unless 
therefore, there was a stipulation to the 
contrary at the time of the partition, 
G. iSjishnamurthy would be en'titled to 
the same facilities of li^t and air that 
used to be attached 'to the buildmg 
before it was partitioned. If Exhibit 
B-3 had not been there, the position 
would have been that G. Krishnamurthy 
could have enforced his right of easement 
to light and air against the defendant or 
anyone succeeding his title. 

11. It cannot likewise be doubted that 
a right of easement over another man’s 
property is an interest in the property, 
but it cannot be said that the dominant 
owner has a right or title to the servient 
tenement. A right to easement does 
create an interest in the servient tene- 
ment. Such right of easement to light is 
expressly treated as an immovable pro- 
perty in Section 2(6) of the Indian 
Kegistration Act. "What must follow is 
that an instrument which purports ^ or 

' operates to create, declare, assign, liinit 
or extinguish, whether in present or in 
future, any right, title or interest, whether 
vested or contingent, of the value of one 
himdred rupees and upwards, to or in 
immovable property is a compulsoi^y 
registrable document under Section 
17{l)(b). What has therefore to be seen 
is whether Exhibit B-3 extinguishes the 
right of easement which has accrued to 
G. Krishnamurthy. 

12. The question whether a particular 
document purports or operates to ex- 
ting\ush any right, title or interest in 
property must be determined on a con- 
struction of such document and in decid- 
ing that question one has to take the 
document as a whole and construe it 'with 
reference to its terms. Such construc- 
tion is to be determined by grammar 
and logic, the primary tools of interpreta- 
tion, aided of course by accompan-ying 
circumstances which throw light on the 
meaning and intention of ■the parties con- 
cerned. If on such construction, the 
document is held as pumorting or operat- 
ing to extingmsh the right or interest 
in immoveable property of the value of 
Ks 100 or up^wards, it is compulsorily 
registerable under the said clause. On 
the other hand, if it does not purport 
or operate to extinguish any right or 
interest, it is e^vident that it would not 
be a compulsoi^y registerable document. 


13. It must be remembered that being 
a disabling pro^vision. Section 17 must 
receive the strict construction and unless 
a document is clearly brought within 
its purview its non-registration would be 
no bar to the admissibility of the docu- 
ment in evidence. If there is any doubt 
on the matter, the benefit of such doubt 
must obviously be given to the person 
who wants the Court to receive the docu- 
ment in e^vidence. 

14. It caimot be in doubt that the ex- 
tinguishment of light or interest in 
immovable property may be effected by 
surrender or release or relinquishment 
of right or interest It would of course 
not include a mere abandonment of 
right or interest. The words 'which 
purports or operates to create etc.’ must 
be taken to mean 'which in themselves 
purport or operate to create’. Ihese 
words refer to the immediate intention 
of the document and not to ultimate 
consequences or its collateral effects 

15. Carefully read. Exhibit B-3 docs 
not, in my view, by itself extinguish any 
right or interest in immovable property. 
The document did not purport to operate 
to extinguish any right or interest in 
immovable property. The fact that the 
indirect or ultimate effect of the docu- 
ment as is e^vidence of certain facts might 
prevent the plainti ff from prosecuting the 
suit successfully did not require the 
deed to be re^stered. Exhibit B-3 was 
never intended by the parties to ex- 
tinguish ■the interest in immoveable pro- 
perty, that is to say, the right of ease- 
ment by or under the said document. It 
merely refers to the earlier agreement 
between the parties at the time of parti- 
tion that G. Elrishnamurthy will have no 
right of easement in so far as these 
door-ways and the ■windo^ws on the two 
sides of the building are concerned and 
that the said Krishnamurthy will not 
enforce any such right nor ■wiU object 
to the construction carried on by the 
defendant, the effect of which might be 
to close ■the ■windows and door-ways. I 
do not therefore think that Exhibit B-3 
required registration. 

16. The distinction between a mere 
recital of a fact and something which in 
itself either creates or extinguishes a 
right or interest must always be borne in 
rmnd. The document merely acknow- 
ledges the fact that G. Krishnamurthy 
had agreed at the time of partition not 
to have the right of easement although he 
would have been normally entitled to on 
partition by virtue of Section 13 of the 
Easements Act. There was therefore no 
necessity of registering Exhibit B-3. 
See Bageshwari Charan v. Jagannath 
Kuaii AIK 1932 PC 55. 

17. In Sultan Nawaz Jung v. Rustomji 
Nanabhoy, ELR 20 Bom 704 at p. 715 it ■was 


ttS4 A. P. [Prs. 17-23] Samsamkara m v. Ins. 

hdd by a Bench of the Bombay High 
Court in a case where the facts were 
somewhat si m i la r; 

"The document therefore, does not 
create, declare, assign, limit or extingu ish , 
whether in present or in future, any 
right, title or interest in immoveable 
property. Its effect naay be to prevent 
such a right being acouired, but it does 
not of itself limit or extinguish any such 
light ” 

It is relevant to note that this ded- 
don went in appeal to the Privy Council 
and was confinnei vide Sultan Nawaz 
Jung V. Rustomji N. Byramji Jiji Bhoy, 
ELR 24 Bom 156 (PC). 

18. In Sher Mohammad v, ML Mahbub 
Begum. AIR 1936 Lah 905 in a dmilar 
case, it was held; — 

"In our judgment this document does 
not require registration. It is an agree- 
ment by which Nazar Mohammad gave 
permission to Ghulam Mohammad, who 
obtained merely a vacant site, to build 
a house to be erected on that site in any 
manner he cared. It is difficult to hold 
that this is an agreement with respect to 
immoveable property or to find that the 
value of the immoveable property 
involved is more than Rs. 100. It was 
merely written to dear up the situation 
as regards building on the vacant dte 
which had already fallen to the share of 
Ghulam Mohammad. We, therefore, hold 
that the document does not require 
registration while in our opinion it must 
be interpreted to mean that no easement 
would be acquired by Nazar Mohammad 
or his representatives-in-interest with 
respect to the existing openings in that 
portion of the house which fell to Nazar 
Mohammad.” 

19. I am therefore satisfied that Ex- 
hibit B-3 does not fall within the ambit 
of Section 17(1) (b) of the Registration 
Act and was not a compulsorily register- 
able document The lower Courts were 
ttierefore right in admitting the docu- 
ment in evidence and rdying upon it 

20. Once this document is held to be 
admisable in evidence, then the plain- 
tiff has no case. Both the Courts below 
have on .appredation of evidence foxmd 
that the lane AKJH belongs exdudvely to 
the defendant It was also found that 
Exhibit B-3 is a true and genuine docu- 
ment and since it is dedared as admissible 
in evidence the effect of that document 
is that G. Krishnamurthy, the 2nd plain- 
tiffs predecessor in-title, had agreed at 
the time of partition not to have the right 
of easement in regard to light and air 
through the door-ways and windows on 
both sides of the building. That apart 
he gave permission to the defendant to 
construct the wall in any manner he 
liked although its effect may be to di- 
minish the light and air cccning through 
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the windows and door-ways. The 2nd 
plaintiff therefore could not have acquir- 
ed any right of easement to his building 
and since he has no right of easement 
his relief in reference to that was rightly 
rejected by the two Courts below. 

21. It was then contended that the 
defendant had partition lists in his pos- 
session and he did not produce them 
and therefore adverse inference should 
be drawn from that I do not think the 
argument can be effective. Ihe lower 
Courts on appreciation of evidence have 
accepted the case of the defendant in so 
^ as AKJH lane is concerned and I do 
not think I can re-appreciate the evidence 
sitting as I am in second appeal. 

22. It was then contended that the 
2nd plaintiff had no notice of Exhibit 
B-3. He was a bona fide purdiaser with- 
out notice and therefore Eichibit B-3 is 
not binding upon him. This plea has not 
been raised in the plaint by the 2nd 
plaintiff. There was no issue and con- 
sequently there has been no finding of the 
Courts below on that question. I do not 
therefore think that I can permit the 
learned counsel to raise this question for 
the first time in the second appeal as it is 
not pure question of law. 

23. Since no other argument was ad- 
vanced, the result is, that the second ap- 
peal fails and is dismissed with costs. No 
leave. 

BDB/D.V.C. Appeal dismissed. 


AIR 1969 ANDHRA PRADESH 134 
(V 56 C 40) 

GOPALRAO EKBOTE J. 

Avyagari Samsamkaram and others. 
Petitioners v. Inspector General of Regis- 
tration and Stamps A. jP. Hyderabad, 
Respondent 

Writ Petru No. 1219 of 1965 D/- 5-3- 
1968. 

(A) Registration Act (1908), S. 69(bb) 
(Andhra) — Rules framed under, E. 210 
• — Rule is constitutionally valid — (Con- 
stitution of India, Arts. 14, 19). 

Rule 210 as framed tmder S. 69 (bb) 
(Andhra) of Registration Act is constitu- 
tionally vahd. The Registration Act 
Stamp Act the Transfer of Property Act 
and a standard book on conveyance are 
the minimum requirements of an effed- 
ent documrat writer and if they do not 
conform with these minimum require- 
ments of an efficient document writer 
they cannot draft a document A defec- 
tively drafted document has very serious 
repercussions. Rule prescribing the tests 
has not overstepped the limit of reason- 
ableness. (Para 5) 
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(B) Resistration Act (1908), S. 69(bb) 
(Andhra) — Rules framed under. R. 199(4) 

— Rule takes liberal view of those docu- 

ment writers who are already working in 
the field — Rule does not impose un- 
reasonable restriction on profession of 
document writers — ((Constitution of India, 
Arts. 14, 19) (Para 6) 

(C) Registration Act (1908). S. 69(hb) 
(Andhra) — Rules framed imder, R. 203 

— Fee prescribed for grant of Rcence to 

document writers and for renewal is not 
heavy and does not suffer from any 
vice. (Para 7) 

(D) Registration Act (1908), S. 69 (as in- 

serted by Andhra Pradesh Amendment 
Act (5 of 1960) ) — State legislature is 
competent to amend the section in view 
of entry No. 6 of concurrent list — ((Con- 
stitution of India Scbu 7 List HI. Entry 
No. 6). (Para 4) 

A Narasimha Rao, for Petitioners; 3rd 
Govt. Pleader, for Respondent. 

ORDER; This is an application for the 
Issue of a writ of mandamus directing the 
respondent to act according to law by 
ignoring the amendatory Act V of 
1960 and the Rules made thereunder. 

2. The relevant facts are: They con- 
tend that they are the document writers. 
They contend that Section 69 (bb) of the 
Act is ultra vires and the rules made 
thereunder cannot be given effect to. 
Their further contention is that the peti- 
tioners have been carrying on their pro- 
fession as Document "Writers since a long 
time. They could not have, therefore 
been subjected to the tests which the 
rules prescribe. It is also contended that 
the rules are unreasonable. 

3. The petition is resisted by the res- 
pondent. Section 69 of the Registration 
Act has been amended by the Indian Re- 
gistration (Andhra Pradesh Amendment) 
Act V of 1960 on 16th February. 1960. 
The following clause has been added; 

"(bb) "FToviding for the grant of licen- 
ces to dociiment writers, the revocation 
of such licences, the terms and conditions 
subject to which the authority by whom 
such licences shall be granted the exemp- 
tion of any class of document writers 
from the licensing urovisions and the con- 
ditions subject to which such exemption 
shall be granted and generally for all pur- 
poses connected with the writing of 
documents to be presented for registra- 
tion.’' 

It is under this nfle-making provirion 
that some of the rvdes have been made, 
R. 210 prescribes the tests for the docu- 
ment writers. It states that they 
should pass the test in Registration Act, 
Transfer of Property Act, Stamp Act and 
a standard book on conveyance. Rule 
199(4). however prescribes that any per- 
son who proves to the satisfaction of the 


licensing authority that he is well con- 
versant with the preparation of deeds of 
conveyance etc., and has been in continu- 
ous practice as a document writer in &q 
terntories of the State of Andhra Pradesh 
for a period of not less than 5 years im- 
mediately preceding the date on whidi 
these rules come mto force subject, how- 
ever, to the condition that he secures a 
pass in the "document writers’ licensing 
test” prescribed in Rule 210(1) within a 
period of two years from the date of 
issue of a licence to him. There is a pro- 
viso attached to this rule which says &ati 

"The Inspector General of Registration 
and Stamps may in appropriate cases and 
on the recommendation of the District 
Registrar exempt any person or class of 
persons from the provisions of this rule”. 
Rule 203 prescribes the fees categorising 
these document writers into three classes 
and prescribes the fee of Rs. 50. Rs. 75, 
and Rs. 100 for the grant of the first 
licence and Rs. 10, Rs. 15 and Rs. 20 for 
renewal in the second or any part of the 
succeedmg calendar year. Rule 207 and 
Rule 214 relate to the maintenance of re- 
gistration and supervision. 

4. In so far as the first contention is 
concerned that the State Legislature could 
not have amended Section 69, it was rea- 
lised by the learned advocate for the 
petitioners that in view of entry No. 6 
of the concurrent list, the State Legisla- 
ture has necessary powers to make 
amendments in the Act Therefore, he 
has not seriously pursued this point fur- 
ther. It is not therefore, necessary to 
consider whether entry No. 26 is also at- 
tracted to such a c^e. 

5. The next question that the tests 
prescribed are unreasonable has very lit- 
tle substance. The document writers ought 
to know that the Registration Act and 
Stamp Act and the Transfer of Property 
Act and a standard book on conveyance 
are the minimum requirements of an 
efficient document writer and if they do 
not conform with these minimum require- 
ments of an effedent document writer I 
fail to see how they could be able to 
draft a document. No one can draft a 
document unless he has the .necessary 
minimum knowledge of these four Acts. 
A defectively drafted document has very, 
serious repercussions, I do not therefore, 
think that Rule 210 in prescribing the 
tests has overstepped the limit of reason- 
ableness. In fact apart from these 
things the up to date knowledge of case 
law on these laws also may be necessary) 
for these document writers although it is 
not prescribed. I am not therefore, im- 
pressed with the argument that Rule 210 
being unreasonable should be struck 
down. I am also doubtful on the groimd 
of reasonableness whether Rule 210 could 
be struck down. 
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6. It was then contended that Rule 199 
also is not reasonable and affect those 
who are already in the field. Rule 199(4) 
gives protection to such people only if 
they are conversant with the order of 
document writing and they satisfy the 
licensing authority and give an unden- 
taMng that they would complete the 
"document writers’ licensing test” within 
two years from the date of issue of a 
licence to them. There is also a provi- 
sion that the Inspector General of Stamps 
on the recommendation of the District 
Registrar exempt any person or class of 
persons from the provisions of that rule 
I, therefore think that Rule 199 takes a 
liberal view of those who are already 
working in the field If they claim that 
they are conversant with all these laws, 
they would certainly be exempted. They 
may, therefore approach the authorities 
concerned and se^ exemption. I do not 
therefore consider that Rule 199 in any 
manner imposes an unreasonable restric- 
tion upon those who are carrying on the 
profession of document writera 

7. There is no force also in the con- 
tention that the fees prescribed in Rule 
203 is a tax and not a fee. It cannot be 
doubted that in order to regulate this 
profession and to carry out the supervi- 
sion some standard would be reqiured 
and expenditure is involved. The fees 
prescribed for the grant of licence and 
for renewal cannot by any stretch of 
arginnent be said to be heavy. No data 
was furnished to say that the fee pres- 
cribed is out of proportion with the ex- 
penses which are involved in maintaining 
the registers and supervising the docu- 
ment writers’ work. Rule 203, therefore, 
cannot be said to suffer from any vice. 

8. Since no other arginnent was ad- 

vanced the petition must fail and is 
hereby dismissed. In the orcumstances 
of die case I make no order as to costs. 
SSG/D.V.C Petition dismissed. 


AIR 19 G9 ANDHR.A PRADESH 136 
(V 56 C 41) 

P. JAGANMOHAN REDDY C J. AND 
CHTNNAPPA REDDY, J. 

Mowa Butchamma, Appellant v. Zdowa 
Venkateswararao & others. Respondents. 

Letters Patent Appeal No 76 of 1964, 
Hi- 29-8-1967, against decree of Bigh 
Court in S a 1 No 239 of 1960, D/- 21-8- 
1963 

Specific Relief Act (1877), S. 55 — 
Suit for removal of obstruction to public 
street and for restraining defendant from 
interfering with plaintiffs nght to use 
street for passage of cattle, ca:^ etc. — 
Permanent injunction restraining defen- 

KK/HL/E 26/ 67 


dant from interfering with plaintiffs 
right to use street granted hut mandatory 
injnnction refused on ground that not* 
withstanding obstruction placed hy 
plaintiff str^ was wide enon^ to afford 
passage to cattle and carts and that plain- 
tiff had not proved special damage — 
Held, right of public to pass and repass 
extended over every inch of street and 
plaintiff was entitled to mandatory in- 
jnnction for removal of ohstmetions with- 
out proof of special damage: S. A. No. 
239 of 1960 D/- 21-8-1963 (AP), Reversed; 
AIR 1928 Mad 810 and AIR 1929 Lah 73, 
Disting; Case Law Ref. 

(Paras 1, 5) 

Cases Referred: Chronolo^cal Paras 
(1949) AIR 1949 Mad 634 (V 36)=1949-1 
Mad LJ 56, K. Subbamma v, L. . 
Narayanamurthi 7 

(1939) AIR 1939 klad 691 (V 26)=1939-1 
Mad LJ 392, Munuswami Chetty v. 
Kuppusami Chetty 10 

(1935) AIR 1935 Lah 196 (V 22)=ILR 
16 Lah 517, Municipal Committee 
Delhi V. Mohammad Ibrahim 0 

(1933) AIR 1933 Cal 884 (Y 20)=ILR 
60 Cal 1003, Mandakinee Debi v. 
Basantakumaii Debi 8, S 

(1931) AIR 1931 Nag 189 (V 18)=27 
Nag LR 213, Sheonarayan v. 

Dindayal 6 

a929) AIR 1929 Lah 73 (V 16)=109 
Ind Cas 568 Bhagwan Singh v. S. 

Haii Singh 6, II 

(1928) AIR 1928 Mad 810 (V 15)=108 
Ind Cas 69, KTi.<dinan Pillai v. 
Kilasathammal 6, II 

(1925) AIR 1925 PC 36 (V 12)=ILR 
47 All 151, Manzur Hasan v. 

Muhammad Zaman 8, 9, 10 

0877) ILR 2 Bom 457, Satku Kadir v. 
Ibrahim Aga 8, 9 

K. Suryanarayana and Y. B. Tata Reo, 
for Appellant Smt. J. Sitamahalaxmi for 
J. Eswara Prasad, for Respondents. 

CHINNAPPA REDDY, J.; The Appel- 
lant in this appeal under CL 15 of the 
Letters Patent ffled the suit out of which 
the appeal arises for a mandatory injunc- 
tion for removal of certain obstructions 
placed on plots marked 2(a) and 3(a) in 
the plan and for a permanent injunction 
restraining the defendants from interfer- 
ing in any manner with the right of the 
plaintitf to use the street A B C D for 
the passage of men, cattle and carts for 
reaching plot No. 1 belonging to her. The 
suit was based on 'the allegations that 
A B C D was a public street that the 
plots maAed 2(a) and 3(a) were parts of 
the public street and that the defen- 
dants had encroached upon plots 2(a) and 
3(a) and caused certain obstructions to be 
placed therein which interfered v.nth the 
right of the plaintiff to the free use of 
the street for the passage of men, cattle 
and carts. Both the loii*er Courts found 
the facts substantially as alleged by the 
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plainHEf, namdy, that A B C D was a 
public street, that plots 2(a) and 3(a) 
were parts of the public street and that 
&e plaintiff had a right to use the street 
for the passage of her men, cattle and 
carts. On those findings both the lower 
Courts as well as our learned brother 
Kumarayya J. were dearly of the opinion 
that the plaintiff was entitled to a per- 
manent initmction restraining the defen- 
dant from interfering with her right to 
use the street for the passage of men, 
cattle and carts. The prayer of the 
plaintiff for a mandate^ injunction for 
removal of the obstructions placed upon 
plots 2(a) and 3(a), though granted by the 
trial Court, was rejected by the lower ap- 
pellate Corirt on the ground that notwith- 
standing the obstructions placed in plots 
2(a) and 3(a), the street was wide enough 
to afford a passage to men, cattle and 
carts and the plaintiff had not establish- 
ed any special damage entitling h^ to re- 
lief by way of a mandatory injunction. 
Our learned brother Kumarayya J. agreed 
with the view of the lower appellate 
Court that the plaintiff was not entitled 
to the relief of mandaory injunction. 

2. Mr. K. Suryanarayana the learned 
Counsel for the appellant contended that 
on the findings arrived at by the lower 
Courts a mandatory injunction directing 
the defendants to remove the obstructions 
should have been granted and the refusal 
to give this relief of mandatory injunction 
is inconfistent with the grant of 
the r^ef of permanent injunction 
granted by all the Courts. We find force 
in the contentions of Mr. Suryanarayana. 

3. Before dealing with the contentions 
of Mr. Surayanarayana we may observe 
that our learned brother Kumarayya J. 
repelled a contention that the suit was 
not maintainable for non-compliance with 
provisions of Order 1 Rule 6 and Section 
91, C. P. C. Kumarayya, J. observed: 

"The English rule requiring such proof 
(Le., proof of spedal damage) is not ap- 
plicable to India. Hence a person can 
maintain a suit for establisMng a public 
right and for removal of an obstruction 
whidi constituted a public ntoisance with- 
out the sanction of the Advocate General 
imder Section 91, C. P. C. and without 
proof of special damage”. 

Our learned brother further observed 
tiiat proof of special damage was wholly 
unnecessary in the case of suits for remo- 
val of obstruction to village pathways, 
which he distinguished from public high- 
ways. Kumarayya J. held that village 
pathways being limited to a mere section 
of the public and not to the public at 
large, there was no public nuisance and 
the English doctrine that there can be no 
private action for a public wrong was 
wholly inapplicable to such cases. The 
learnt Coimsel for the respondent did 


not contend before us that the suit was 
not maintainable. 

4. We have already stated earlier that 
the lower Coiurts have concurrently found 
that A B C D is a public street feplain- 
ing the incidents of a public right of way 
Peacock in his "Law relating to Ease- 
ments in British India” states: "As al- 
ready explained, a public right of way, 
being imconnected with a dominant tene- 
ment, is a right in gross and clearly dis- 
tinguishable from an easement. It is 
exercised over what is called a "Highway” 

_• ” The extent and mode 

of enjoyment of a highway must be 
measur^ by the user as proved, or by 
the terms of the deed when the right is 
so granted, but in the absence of evi- 
dence to the contrary the public are en- 
titled to the whole width of the way with- 
out any such restriction as may be im- 
posed by the owner of the servient tene- 
ment in the case of a prescriptive private 
way. In Regina v. United Kingdom Elec- 
tric Telegraph Co , Martin B., laid down 
the proposition which was accepted by 
the Coiirt on a motion for a new trial: 
"In the case of an ordinary highway, al- 
though it may be of a varying and un- 
equal width, running between fences 
one on each side, the right of passage or 
way, prima fade, and unless there be 
evidence to the contrary, extends to the 
whole space between the fences; and that 
public are entitled to the use of the en- 
tire of it as the highway and are not con- 
fined to the part which may be metalled 
or kept in order for the more convenient 
use of carriages and foot passengers”. 

5. It is therefore clear that once a 
highway, the whole and every part of it 
is a highway and the public right of way 
extends over every inch of the highway. 
A B C D having been found to be a pub- 
lic street the defendant was not entitled 
to place any obstructions in plots 2(a) and 
3(a) which were part of the public street 
The defendant carmot be heard to say 
that the obstructions placed by him can- 
not be removed so long as he has left a 
passage of suffident width to enable 
m^ cattle and carts to go. As we have 
said, the right of the public to pass and 
repass extends over every inch of the 
street and the defendant cannot in any 
manner restrict the right and compd. the 
plaintiff to confine herself to a* part of 
the street of the choice of the defendant. 
The plaintiff is clearly entitled to the 
mandatory injunction for removal of ob- 
struction and as rightly pointed out by 
Itpr. Suryanarayana the permanent injunc- 
tion granted by the lower Courts cannot 
have its full effect miless the mandatory 
injunction is granted too. 

6. Kumarayya J. was of the view that 
the plaintiff was not entitled to the man- 
datory injunction as she had not proved 



138 A. P. [Prs. 6-10] Butchamma v. Venkateswararao (Reddy J.) 


any substantial damage. According to 
our learned brother despite the obstruc- 
tions placed upon the street by the de- 
fendant, the street was broad enough for 
convenient exercise of the right of the 
pl aintiffs- In his view in the <^e of a 
village pathway which he distinguished 
from a highway proof of special damage 
was necessary before a mandatory injimc- 
tion could be granted. Reliance was 
placed upon Bhagwan Singh v. S Hari 
Singh, AIR 1929 Lah 73 and Krishnan 
Pillai V. Kilasathammal, AIR 1928 Mad 
810, 

7. We have earlier pointed out that 
while dealing with question of nudntain- 
ability of the suit Kumarayya J. had held 
that proof of special damage was unneces- 
sary, whether the suit was for removal of 
an obstruction which constituted a public 
nuisance or for removal of obstruction to 
a village pathway. Having arrived at 
that conclusion we are imable to see why 
in the case of obstruction to a village 
pathway a mandatory injimction should 
be refused on the ground of absence of 
proof of substantial damage. In & 
Subbamma v. L. Narayanamurthi, 1949-1 
Mad LJ 56= (AIR 1949 Mad 634) 
Satyanarayana Rao J. held that a suit for 
removal of obstruction to a pathway was 
maintainable without proof of special 
damage whether the pathway was a high- 
way or a village pathway which could not 
be 'raised to a dignity of a public high- 
way*. A decree for a mandatory injunc- 
tion granted by the lower Court was con- 
firmed by the High Court. 

8. In Mandakinee Debi v, Basantaku- 
mari Debi, AIR 1933 C^ 884 a passage, 
which was a public way, leading to the 
plaintiffs’ house was reduced from 3 feet 
6 inches to 2 feet 8 inches in width by the 
erection of a wall by the defendant. The 
trial Court had decreed a suit for removal 
of the encroachment but the lower appel- 
late Court dismissed the suit on the 
groimd that passage of sufficdent width 
was left for the plaintift The High 
Court in second appeal restored the decree 
of the trial Court observing: 

"The Court of first instance rightly 
found that the plaintiffs right had been 
affected by the encroachment, as a mem- 
ber of the public she is entitled to the use 
of the full width of the passage way; and 
owing to the rituation of her house she 
is peculiarly affecrted by the encroach- 
ment. Therefore though this is not a 
casQ in which Order 1, R. 8 is applicable, 
the plaintiff has every right to claim re- 
lief, even if it be helci (and this had been 
strenuously urged for the respondent) 
that no action can be maintained hy a 
member of the public for obstruction of 
a highway without proof of special da- 
mage. That no proof of special damage 
is necessa^ appears to be established on 
the authority of the case of Manzur 


V. Muhammad Zaman, AIR 1925 PC 36 in 
which their Lordships of the Privy Coun- 
cil overruled the contrary view held in 
the case of Satku Kadir v. Ibrahim Aga, 
(1877) ILR 2 Bom 457.” 

9. In Municioal Comnuttee, Delhi v, 
Mohammad Ibrahim. AIR 1935 Lah 193 
the Mumdpal Committee had erecied cer- 
tain structures on a public street in front 
of the plaintiffs housa The plaintiff 
asked for demolition of the structures. 
The defence was that no special injury 
was caused to the plaintift The Lahore 
High Court confirined the decree grant- 
ing a mandatory injxmction observing; 

"The question of special damages Is 
very simple. In such cases it is not 
necessary to prove that any special injury 
has taken placg before a person wronged 
by the Committee c:an take aciion against 
it In AIR 1931 Nag 189 it was held that 
where a plaintiff cximplains of an inva- 
sion of his rights as owner of property 
the beneficial enjoyment of which is ad- 
versely affected, he can sue for the re- 
moval of the obstruction of a public way 
without showing special injury to himself 
beyond that suffered by any member of 
the public”. 

Reference was also made to AIR 1933 
Cal 884 and Manzur Hasan v. Muham- 
mad Zaman, ILR 47 All 151=(AIR 1925 
PC 36). In ILR 47 All 151=(AIR 1925 PC 
36), the Privy Council dealt with the case 
of a right to go in procession without 
interference but discussed generally the 
right to file a suit for declaration of such 
a right without proof of special damaga 
Their Lordships (»nsidered the case of 
Satku Kadir v. Ibrahim Aga. (l877) ILR 
2 Bom 457 where the English rule, that 
the plaintiffs c»uld not maintain a suit 
in respeci of an obstruction to a highway 
unless they proved some damage to 
themselves personally in addition to the 
general inconvenience occasioned to the 
public has been adopted. Their Lordships 
pointed out that the judgment in the 
Bombay case proceeded entirely on English 
authorities which lay down the difference 
between proceedings by Indichnent and 
by dvil action, that such a way of decid- 
ing the case was inadmissible and that 
the distinction between an indichnent 
and action in regard to what Is done on 
the highway is a distinchon peculiar to 
English Law and ought not to be appU^ 
in India. 

10. In Munusann Chetty v. P. Kuppu- 
sami Chetty. 1939-1 Mad LJ 392= (AIR 
1939 hlad 691) the plaintiff sued for a de- 
claration that there was a public path 
limning between the house of the plain- 
tiff and the house of the defendants and 
for an injunction requiring the defen- 
dant to remove the wall obstructing the 
alleged path. Wadsworth J. hdd that 
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proof of special damage vras unnecessary 
and decreed the suit. It v/as suggested 
before him that the rule laid down by the 
Judicial Committee in ELR 47 All 151= 
(AIR 1925 PC 36) referred only to proces- 
don cases and not to other classes of cases. 
Wadsworth J. rep^ed the suggestion 
and observed; 

"as I read the judgment of the Privy 
Cotmcdl, however, no such distinction is 
contemplated by their Lordships. They 
deal generally with the whole class of 
cases governing the rights of the public 

to use a public way It 

seems to me that the decision of the 
Privy Coimdl in ILR 47 All 15l=(AIR 
1925 PC 36) must be taken to have 
established that the English Rule reqxiir- 
Ing proof of special damage in. case in 
wMcii a member of the public prays for 
removal of an obstruction to a public 
way does not apply to India”. 

IL The two cases relied upon by the 
learned Counsel for the respondent are 
easily distingiushable. In AIR 1928 Mad 810 
the defendant who owned properties on 
^ther side of a lane, a common property 
of both the plaintiff and the d^endant, 
put up a sort of roof or covering for 
tiie l^e. The passage Itself was not 
obstructed and could be used to its 
fullest extent without any hindrance. 
Srinivasa lyyengar J. held that balance 
of convenience did not require that a 
mandatory injxmction shorold be granted 
as the plaintiff had not suffered any sub- 
stantial damage. It will be observed that 
it was a case of a joint lane owned by 
both the plaintiff and the defendant and 
there was no question of any obstruction 
to public pathway. The question really 
related to the mode of common enjoy- 
ment of joint private property and the 
fact that the defendant could continue to 
exercise his right of passage over such 
property without hindrance was taken in- 
to consideration in refusing the relief of 
mandatory injimction. This case has no 
application to cases like the present where 
obstructions are catised to public highways, 
air 1929 Lah 73 was also a case where 
the constructions were on joint shamilat 
land and no question of obstruction to a 
public pathway arose. 

12. As a result of the above discus- 
don we hold that the plaintifi was entitl- 
ed to a mandatory injunction for removal 
of the obstructions placed on plots 2fa) 
and 3(a). We accordingly allow the ap- 
peal and restore the decree of the learn- 
ed District Munsif of Muzvid in O. S. No. 
96/1955. The appellant is entitled to the 
costs of this appeaL 

3HS/D.V.C, Appeal allowed. 


AIR 1969 ANDHRA PRADISH 139 
(V 56 C 42) 

CHINNAPPA REDDY, J. 

^ Shah Hastimal Heeraji, KumooL Peti- 
tioner V. Assistant Collector, Central 
Excise, Anantapur and others, Respon- 
dents. 

Writ Petn. No. 260 of 1965 D/-24-1- 
1968. 

Sea Customs Act (1878), Ss. 167(8) and 
178-A — Imports (Control) Order No. 
17/55, (dated 7-12-55) ~ Person found 
in possession of imported watches — Onus 
to show that they are smuggled lies on 
the Department — S. 178A does not 
apply. 

The^ importation of watches Is not 
prohibited but only is restricted. There 
is no prohibition against the free 
purchase and sale of imported watches 
within the country, nor is mere posses- 
sion made an ofience. From the mere 
failure of the person in possession of 
foreign-made watches to properly ac- 
coimt for such possession, it cannot be 
legitimately inferred that the watches 
have been imported in contravention of 
the Imports (Control) Order. The burden 
of proving that they were smuggled lies 
on the Department since the watches 
are not amongst, the articles enumerated 
under S. 178A. (Para 1) 

B. C. Jain, for Petitioner; E. Manohar, 
for Standing Counsel, for Cmtral Govern- 
ment, for Respondents. 

ORDER: On 22-7-1961, 22 new wrist 
watches were seized by the Deputy 
Superintendent of Centr^ ELxcise from 
the residence of the petitioner at 
KirrnooL They were found in a 
tin hidden behind a bag containing 
charcoal As the wrist watches were 
new and as there was a restriction 
on the import of wrist watches, the Cen- 
tral Excise Authorities, being of the 
prima fade view that the watches had 
been imported into the coxmtry in contra- 
vention of the Government of frdia. 
Ministry of Commerce and Industry Im- 
ports (Control) Order No. 17/55 dated 
7-12-1955, called upon the petitioner 
to show cause why the watdies should not 
be confiscated in accordance with the pro- 
visions of Section 167 (8) of the Sea 
Customs Act, 1878. The petitioner alleg- 
ed that he purchased these watches from 
some merchants at Madras and in support 
of his statement produced certain bills. 
The Central Excise Authorities were 
satisfied that the pxirchase of 12 out of 
22 watches had been satisfactorily 
. established. Regarding the remaining 
ten watches, it was foxmd that the dealer 
who was supposed to have sold them did 
not exist in fact Thereupon the Autho- 
rities brought this fact to the notice of 
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the petitioner and gave him further op- 
portiuiity to offer his expl anat ion. The 
petitioner’s further explanation was foimd 
to be unsatisfactory and the Assistant 
Collector by his order dated 18-6-1962 
directed confiscation of the ten watches. 
The appeal preferred to the Collector of 
Central Excise, Hyderabad and the 
Revision preferred to the Central Board 
of Revenue having proved _ fruitless, the 
petitioner has come up with this Ap- 
plication for the issue of a writ of 
certiorari. The principal submission of 
Mr. Jain, learned Advocate for the peti- 
tioner, IS that the burden of proving that 
the watches were imported in contraven- 
tion of the Imports Control Order was 
on the Department and the fact that the 
petitioner gave an unsatisfactory or even 
a false explanation for his possession 
did not establish that the goods were 
imported in contravention of the order. 
He submits that the presumption imder 
Section 178A does not apply _rince the 
watches are not among the articles men- 
tioned therein. The importation of watches 
is not prohibited, but is only restricted. 
There is no prohibition against the free 
purchase and sale of imported watches 
within the country even if they 
be imported; nor is mere posses- 
sion of imported watches made an offence. 
In these circumstances, it is clear 
that from the mere failure of the 
person in possession of foreign-made 
watches to properly account for such 
possession, it cannot be legitimately in- 
ferred that the watches have been im- 
ported in contravention of the Imports 
(Control) Order. The Writ Petition is 
therefore allowed and the Order of the 
Assistant Collector dated 18-6-1962 as 
afiirmed by the CoUector of Central 
Excise and the Central Board of Revenue 
is hereby quashed. The Petitioner is 
entitled to his costs. Advocate’s fee 
Rs 100/-, 

V.B.B Petition allowed. 


AIR 19G9 ANDHRA PRADESH 140 
(V 56 C 43) 
NARASIMHAM, J. 

Income Tax Officer, Companies Circle, 
Hyderabad, Petitioner v. Vemulapalli & 
Sons (P) Ltd. Suryapat and others. Res- 
pondent^ 

Company Petn. No, 7 of 1965, D/- 24-4- 
3967. 

(A) Companies Act (1950), S. 559 (1) 
— .Application^ under — Income-tax Offi- 
cer could maintain application as credi- 
tor. 

Tlie application contemplated under 
S. 559(i) of the Act is to be by the liqui- 
dator of the Company or by any other 
person who appears to the Court to be 

GK/GL/B917/67 


interested. An income-tax officer could 
maint ain the application as creditor because 
a creditor is a person interested, 
(1912) 1 Ch D 410, Foa (Para 8) 

(B) Companies Act (1956), S. 559 (1) 
■ — Application should he made within 
two years of date of dissolution — Court 
can pass order at any time thereafter. 
(1941) 2 All EB 4GG, Foa (Para 10) 

(C) Companies Act (1956), S. 559 fl) — • 
Setting aside dissolution — Fraud can be 
a ground — Bnt fraud must be strictly 
proved. 

One of the accepted grounds for setting 
aside the dissolution is a frana But the 
fraud must be strictly provei That is 
the accepted position though the section 
itself does not say so. (1878) 8 Ch 13 273 
and (1879) 11 Ch D 140 and (1891) 2 
Ch D 73. Foa (Para 13) 

Cases Referred: Chronological Paras 
(1941) (1941) 2 All ER 466=110 
LJ Ch 204, In re. Scad Ltfi 10 

(1912) (1912) 1 Ch D 410=81 LJ Ch 
446, In re, Spottiswoode, Dipcon and 
Hunting Lta 8 

(1891) 1891-2 Ch D 73=60 LJ Ch 502, 
Coxen V. Gorst S3 

(1879) 11 Ch D 140=40 LT 666, In re, 
London and Caledonian Marine 
Insurance Co. S 3 

(1878) 8 Ch D 273=47 LJ Ch 591, 

In re, Pinto Silver blining Co. 13 
C. Kondiah, Standing Counsel, for Peti- 
tioner; T._ Ramachandra Rao and T. V. 
G. Bamoji Bhanoo, for Respondents Nos, 
4 to 6. 

^ ORDER: 'This is a petition under Sec- 
tion 559 of the Companies Act 1956 (Act 
I of 1956) seeking a declaration that the 
dissolution of the company, Li/s. Vemifia- 
palli & Sons, (Private) Ltd., Suryapat, 
Nalgonda, was void, 

2. The petitioner is the Income-tax 
Officer, Companies Circle Hyderabad. 
The material facts alleged are these: bl/s, 
Vemulapalli & Sons (Private) Ltd. Sur- 
yapat, hereinafter to be referred to as the 
Company, v/as a private company, which 
was formed on 25-9-1956 with the object 
of doing business in iron ore. The share- 
holders of the company were Sri Vemula- 
palli Bhaskara Rao, his wife Smt. Sugu- 
namma and their sons Vageshwar Rao & 
Gopal Rao, each of them holding 50 shares 
of Rs. 100 each The total paid-up capi- 
tal was Rs. 20,000, The first year’s ac- 
counts were closed on 31-12^1957. The 
Company was an assessee and as such fil- 
ed a return of its income for the assess- 
ment year 1938-59 on 27-2-1959. Under 
Section 23-B of the Income-tax Act, 1922 
a prorisional assessment was made on the 
basis of the return and assessee made 
payments aggregating Rs. 6,395-15. 'The 
regular assessment for fte year 1958-59 
was. however, made on 20-3-1963 on the 
best judgment under Section 23(4) of the 
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Act on an income of Rs, 80,000 as against 
the returned income of Rs. 13,753 by the 
assessee company. A demand was made 
for the balance of the tax payable on 11- 

4- 1963. But meanwhile it transpired that 
at a special meeting of the shareholders, 
a resolution was passed for the volun- 
tary winding up of the company on 16- 

5- 1960. Bhaskara Rao was appointed as 
Liquidator to wind up the affairs of the 
Company. The Registrar of Companies 
intimated the Income-tax Officer, Nal- 
gonda, about the Company being volun- 
tarily liqiaidated and V, Bhaskara Rao 
having been appointed a Liquidator. The 
said intimation was addressed to the In- 
come-tax Officer, Nalgonda by a letter 
dated 17-12-1960 which is said to have 
reached the concerned Income-tax Offi- 
cer on 23-1-1961. The said Bhaskara Rao 
filed Income-tax returns for the assess- 
ment years 1959-60 and 1960-61. For 
1959-60 the retmm pertained to the period 
prior to tide resolution for the winding up 
of the company, and for the year 1960-61 
he filed as Liquidator. The return for 

1959- 60 showed a loss and in the return 

1960- 61 he stated that the company did 
not carry on any mining operations but 
merely purchased and sold iron ore and 
that there was a net profit of Rs. 72. 
Thereafter he filed a feal statement of 
account of the winding up before the 
Registrar of Companies imder Section 

■ 509. The Registrar on receiving the 

, account registered it on 15-3-1963. 
Under Section 509(5) as it read before the 
amendment of 1965, the company shall 
he deemed to be dissolved on the expira- 
tion of three months from the date of 
the Registrar registering the account. So, 
the dissolution came into effect from 15- 

6-1963. 

3. This petition was filed on 14-6-1965 
alleging that the company acted fraudul- 
ently. The relevant allegations are that 
with a view to defraud the creditors in 
general and the applicant-departmenti 
Le., the Income-tax Department in parti- 
cular, the company went into voluntary 
liquidation- The Liquidator or the direc- 
tors had not made any provision for in- 
come-tax demand against the company. 
In para 5 of the petition it is aUeged that 
the evasive and non-co-operative attitude 
of the Ldqmdator in respect of the pend- 
ing assessments and in expediting the 
steps to have the company dissolved 
established the mala fide and fraudulent 
intention. It was further alleged that the 
Department was deliberately kept in the 
dark about the proceedmgs for liquida- 

' tion. The liquidation proceedings went 
^ on behind the back of the department. 
Unless the dissolution was de clar ed void, 
the Department stood to suffer hardship 
and irreparable loss. 

4. Bhaskara Rao, the Liquidator, filed 
a counter-affidavit that the company was 


registered on 27-9-1956 as a private limit- 
ed company and that its main object was 
to purdiase, take on lease or otherwise 
acquire mines or mining rights and to 
carry on the business of buying and sell- 
ing minerals, etc. Within a year of the 
formation of the company, complications 
arose not only on account of the litiga- 
tion regarding the mines, but also by 
reason of the establishment of the State 
Trading Corporation. The financial con- 
dition of the company began to deterio- 
rate and there was no prospect of any 
success in the ventrue for which the com- 
pany was formed. It was therefore de- 
cided at the meetings of the shareholders 
and the creditors of the company to wind 
up the company voluntarily and he was 
appointed as Liquidator. On the date of 
the winding up, viz. 16-5-1960 he and res- 
pondents 4 to 6 were the creditors of the 
company to the extent of Rs. 70,337-37. 
The Company had no assets except cer- 
tain debts due to it of the extent of 
Rs. 58,558-04. The company had been 
running at a loss during the accounting 
years ending with 31-12-1958 and 31-12- 
1959. As regards the assessment year 
1958-59, the company returned a profit of 
Rs. 13,754 and a tax of Rs. 6,395-15 “was 
paid on the basis of the provisional assess- 
ment, imder Section 23-B of the Act. 
The full amount of the tax on 
the actual income of the company 
for the assessment year 1958-59 having 
been paid, it was impossible for the Liqui- 
dator to imagine that a fantastic demand 
of tax would be raised several years later 
by the Income-tax Department. The 
liquidation proceedings took nearly three 
years to be completed. The notices and 
the notifications required by the Com- 
panies Act to be published in the Offi- 
cial Gazette were duly published. He re- 
pudiated the allegations of mala fides and 
fraudulent intention on the part of the 
Liquidator or the directors in winding up 
the company. He questioned the locus 
standi of the department to present the 
petition as a creditor. He denied the al- 
legation that the liquidation proceedings 
went on behind the back of the depart- 
ment. He further questioned the peti- 
tioner’s right to relief under Section 559 
(1) of the Companies Act as more than 
two years had elapsed from the date of 
the dissolution. 

5. Respondents 3 to 6 adopted the coun- 
ter of Bhaskara Rao The 2nd respon- 
dent, the Registrar of Companies filed an 
affidavit stating that the date of incor- 
poration of the company was 17-12-1956. 
The shareholders of the company were 
respondents 3 to 6, each holding 50 
shares of Rs. 100 each. The paid up ca- 
pital was Rs. 20,000. The company was 
taken into creditor’s voluntary winding 
up and a special resolution was passed on 
15-5-1960. The record of the company 
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disclosed that the resolution was passed by 
the creditors on 16-5-1960. The notice of 
the appointment of the Liquidator was 
published in the Andhra Pradesh Gazette 
dated 16-5-1960. The company filed the 
statutory retmm.^ viz., special resolution 
for voluntary windinE up, notice of reso- 
lution passed by creditors and the notice 
the Liqmdator of his appointment 
under Sections 192, 501 and 516 respecti- 
v^y of the Act with the respondent The 
department was not shown as a cneciitor. 
The fact of taking the company into li- 
quidation was duly intimated to the In- 
come-tax Officer, Nalgonda, by the Re- 
gistrar of Companies by his letter dated 
17-12-1960. The final return with the 
statement of account filed by the Liqui- 
dator was registered on 15-3-1963 and 
the company was conddered to have been 
dissolved on 15-6-1963 imder Section 509 

(5) of ^e Act 

6. The Income-tax Officer filed a reply 
putting the Liquidator to proof of his 
allegations and affir ming the allegations 
macie in the petition. 

7. The points, which arise for con- 
sideration, in the application are: 

(1) Whether the Department is a 
careditor and the application is maintain- 
able ? 

(21 Whether the application for relief 
imder Section 559(1) of the Act is barred 
by time? 

(3) Whether the company was wound up 
to defraud the creditors in general and 
the apphcant-department m particular? 

(4) l^^ether the Directors have not 
made any provision for income-tax de- 
mand against the company before the 
Company went into volimtary liquida- 
tion? 

(5) Whether the Liquidator was evadve 
and non-co-operative in respect of the 
pending assessment and acted with a 
mala fide and fraudulent intention? 

(6) Whether the department was ddi- 
berately kept in the dark about the liqui- 
dation proceedings? 

(7) "Aether the Department Petitioner 
is entitled to have the dissolution declar- 
ed void under Section 559(1) of the Act? 

8. Point 1: The application contemplat- 
ed under Section 559(1) of the Act is to 
be by the liquidator of the company or 
by any other person who appears to the 
Court to be interested. The Income-tax 
Officer, Companies Circle, is the i:«tition- 
er. He could maintain the applications 
as creditor, because a creditor is certain- 
ly a person interested. Vide In re Spot- 
tiswoode, Dixon & Hunting Ltd., (1912) 
1 Ch D 410. The regular assessment 
order for the assessment year 1958-59 
was passed on 20-3-1963. The application 
was made on 14-6-1965. The apphcation 
is maintainable. 

9. Point 2: The learned counsel relies 
on the lan guage of the section in support 


of the contention that the Court can 
give relief imder Section 559(1) by way 
of deciding the dissolution to be void 
only within two years of the date of dis- 
solution and not thereafter. The words 
of the section may be appropriately read 
here: 

"559. (1) Where a company has been 
dissolved, whether in pimsuance of this 
part of Section 394 or otherwise, the 
Court may at any time within two years 
of the date of the dissolution, on applica- 
tion by the liquidator of the company or 
by any other person who appears to the 
Court to be interested, make an order, 
upon such terms at the Court thinks fit, 
declaring the dissolution to have been 
void; and hereupon such proceedings 
may be taken as might have been taken 
if the company had not been dissolved." 

10. The section has been interpreted 
to mean that only the apphcation should 
be made within two years and that the 
Court could pass an order at any time 
thereafter, vide In re Scad Ltd., (1941) 2 
All ER 466, 467. In that case the cor- 
responding section of the English Com- 
panies Act (Section 294) came up for In- 
terpretation. The reasoning of the learn- 
ed Judge was: 

'Tt appears to me that, if one reads the 
section against the background on which 
the Court necessarily acts, and has regard 
to the fact that neither htigant can con- 
trol the date at which the Court makes its 
order, the penod of two years referred to 
is to be decided by taking the period be- 
tween the date of the dissolution of the 
company and the date when the applica- 
tion under Section 294 is made. ITiere- 
fore. I hold that there is jurisdiction to 
make the order in the case”. 

11. I adopt the reasoning of the learn- 
ed Judge and find that the interpretation 
put by the learned counsel cannot be ac- 
ceded to The relief prayed for under 
Section 559(1) of the Act is therefore not 
barr^ by time. 

Point 3: The special resolution volun- 
tarily winding up the company dated 16- 
5-1960 is as follows: 

"A special meeting of the shareholders 
of jM/s. Vemulapalli & Sons (Private) Lti 
held on 15th May 1960 at 10 am. at the 
registered office of the Company at Sur- 
yapet, resolved to wind up the company 
voluntarily due to financial position with 
effect from the above date. 

SuryapeL Sd. V. Bhaskar Rao 

Managing Director 

For Vemulapalli & Sons Private Ltd." 

The resolution of Vemulapalli & ^ns 
(Private) LtcL, Suryapet, at a meeting of 
the creditors dated 5-11-1962 shows the 
creditors and the debts owing to them 
and the realisable debts of the company. 
The amounts owing were sho^ as 
Rs. 70,337-37 and the debts realisable 
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were shown as Rs. 58.558-04- In the coun- 
ter the debts owins and the debts rea- 
lisable we're also shown as above. It was 
also stated in the counter that provisional 
Income-tax of Rs. 6.395-15 was paid under 
Section 23-B for the year in question, Le. 
1958-59. That payment was made in 
three instalments prior to the company 
goins into voluntary liquidation. It does 
not appear that on the date of winding up 
there was any demand as such for income- 
tax payable for the year in question. No 
creditor has complained of the voluntary 
winding up. It is difficult to find sup- 
port for the allegation that with a view 
to defraud the creditors in general and 
the Income-tax Department in particular 
the company went into voluntary liquida- 
tion. The point is held against the peti- 
tioner-depaitmenL 

Point 4: The regular assessment for the 
year in question, 1958-59 was made on 
20-3-1963 raising a demand of Rs. 34,804-85 
giving credit to the tax already paid. 
Under Section 509 a final account of the 
winding lip was sent by the Liquidator 
to the Registrar of Companies on 26-11- 
1962, and the said accoimt was register- 
ed by the Registrar on 15-3-1963. These 
facts are also confirmed by the Registrar 
in his affidavit 

The learned counsel has not been able 
to tell me where the omission occurred, 
Le, the omission of not noting the Income- 
tax demand. The question of making 
provision for the income-tax demand for 
the relevant year before the Special re- 
solution for voluntary winding up does 
not therefore arise. 

Point No. 5: The only argument pressed 
before me on behalf of the petitioner is 
that adjournments were asked for before 
the Income-tax Officer from time to time 
and obtained and that inasmuch as the 
company became dissolved statutorily 
after the expiry of three months from the 
date of registration of the final account 
by the registrar, these adjournments 
must be deemed to have been asked for 
and obtained with an ulterior motive to 
make the demand ineffective. The learn- 
ed coimsel would say that the intention 
to defraud the income-tax department 
has to be inferred from the drcumstances. 

It is difficult to accede to this conten- 
tion, The Income-tax Officer concerned 
is presumed to have granted adjourn- 
ments for good and sufficient reasons. It 
is not possible to presume that the In- 
come-tax Officer concerned was defraud- 
ed every time he had granted an adjourn- 
ment The petitioner has not plac^ be- 
■ fore me any particulars of the adjoum- 
> ments granted. It will be seen in the dls- 
cusdon under the appropriate issue that 
the Income-tax Officer was intimated of 
th^e liquidation proceedings. It Is 
brought out clearly tiiat the ass ess ment 
also was made after tie final accounts of 


the winding up were registered by the 
Registrar of Companies. The dissolution 
followed under the statutory provision 
after the expiry of three months tiiere- 
after. I do not therefore consider that 
any fraud could be attributed to the Li- 
quidator as alleged by the petitioner. 

12. Point No. 6: The Registrar Com- 
panies has specifically stated in his affi- 
davit that he intimated the fact of the 
company going into liquidation to the 
Income-tax Officer, Nalgonda by letter 
dated 17-12-1960. The learned coimsel 
for the Department argued that there was 
no Income-tax Officer at Nalgonda in 
c har ge of the Companies and thi?; intima- 
tion was therefore ineffective. The let- 
ter produced by the Department has been 
perused by me and it bears the endorse- 
ment thereon that it was directed to the 
concerned offica "The reply of the peti- 
tioner is that it reached the concerned 
office on 23-1-1961". In the face of these 
fects, it is difficult to accept the peti- 
tioner’s allegation that the department 
was deliberately kept in the dark about 
the liquidation proceedinga 

13. Point No. 7: One of the accepted 
groimds for setting aside the dissolution 
is fraud. But the fraud alleged bag to be 
strictly proved. That is the accepted 
position, though, the section itself 
does not state so. "Vide In re Pinto Silver 
Mining Company, (1878) 8 Ch D 273; In 
re London and Caledonian Marine Insur- 
ance Co. (1879) 11 Ch D 140 and 
Coxon V. Gorst, (1891) 2 Ch D 73 and 
i nasm uch as the fraud alleged has not 
been proved as found by me under point 
3. the petitioner is not entitled to the re- 
lief prayed for. 

14. In the result, the petition is dis- 
missed, but, in the circumstances, with- 
out costs, 

DGB/D.Y.C, Petition dismissed. 
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Mr. N. C. V. Eamanujachaii & Mr. 
C. Siinivasadiaiy. for AppeUant. 

JUDGBIENT: This revision is direct^ 
against the judgment of the learned Dis- 
trict Judge, West Godavari in A. S. No. 
29/65 by which he confirmed the order 
passed by the Subordinate Judge, Uuru 
in L A. 323/64 in L P. 2/60 on his file. 

2. One Kayala Hajayya was adjudged 
insolvent in L P. 2/60 on the file of the 
Subordinate Judge, Eluru. The Official 
Receiver, West Godavari in whom the 
properties of the insolvent vested, sold 62 
cents of land comprised in R. S. No. 28/6 
of Kothalaparru to the petitioner herein 
for Rs. 103. The petitioner paid the price 
and also fumi^ed the non-judicial stamp 
paper to enable the OSdal Receiver to 
execute a conveyance and requested him 
for the same. The Omdal Receiver 
thereafter solicited instructions from the 
Insolvency Court as to whether he should 
a^ the purchaser to furnish non-judicial 
stamp paper to cover the value of en- 
cmnbrances, if any, to be ascertained 
from the pmchaser. There is no know- 
ing as to what instructions the Insolvency 
Court gave. The Petitioner-purchaser 
thereafter moved the Insolvency Court 
in LA. 323/64 to direct the OSdal 
Receiver to execute a conveyance for 
the property purchased by her without 
reference to any encumbrances thereon 
or alternatively to direct a refund of the. 
purchase money to her. The learned 
Subordinate Judge panted the alterna- 
tive prayer and directed the OSdal 
Receiver to refund the purchase money 
having negatived the petitioner’s stand 
that she is not bound to value the en- 
cumbrances if any on the property for 
the purpose of furnishing non-juSdal 
stamp paper to the OSdal Receiver. 
The petitioner carried the rnatter in ap- 
peal to the District Judge, West Goda^'ari 
who, as already stated confirmed the 
order of the Subordinate Judge, Hence 
this revision. 

3. The learned counsel for the peti- 
tioner argued and rightly too, that both 
the Courts below were influenced by the 
erroneous unpression that the property in 
question was sold by the Official Recei- 
ver subject to the encumbrances when in 
fact that was not the case. The proclama- 
tions relating to the sale were called for 
from the Ofiidal Receiver and they dis- 
close that the property was sold without 
making mention of any encumbrances 
thereon. The learned counsel for the peti- 
tioner, therefore, contends that S 24 of 
the Stamp Act has no application to the 
facts of this case. A reading of S. 24 of 
the Stamp -4.ct seems to lend supi^rt to 
the contention urged for the petitioner 
that the encumbrances have to be valued 
for the purpose of ascertaining the ad 
valorem dut^- if only the transfer is 


made subject to encumbrances and not 
otherwise. This view receives support 
from a Full Bench deddon of the Allaha- 
bad High Court reported in Sidhnath v. 
Board of Revenue, AIR 1959 AH 655 in 
which it was held that where immovable 
property, which is encumbered by a 
charge or mortgage, is sold but not sub- 
ject to the encumbrance, then the amount 
of money constituting the charge or 
mortgage need not be added to the con- 
sideration mentioned, in the conveyance 
as the value of the property sold. It vdU 
be useful to extract the relevant passages 
occurring at page 657 of this decision: 

'Tor the purpose of liability to stamp 
duty, encumbered property may be trans- 
ferred either subject to the encum- 
brance or free from aU encumbrances in 
the sense that the ultimate liability for the 
encumbrance shall not be of the trans- 
ferea If it is transferred subject to the 
encumbrance the transferee undertakes 
the liability of satisfeing the encumbrance 
and if the encumbrance is his own its 
amount is set off towards the price, x x x 
It is also possible that no reference to the 
encumbrance may be made in the deed it- 
self and the parties may be left to se^ 
their rights and remedies in respect of it 
in the usual raursa x x x x If, however, 
the property is sold subject to the encum- 
branca the real price is the price paid 
plus the amount of the encumbranca In 
such cases therefore S. 24 provides that 
the amount of encumbrance vffl have to 
be added to the price in order to Six the 
amount on which ad valorem duty will 
have to be paid. 

That being the purpose of the enact- 
ment, it becomes difficult to accept the 
contention that in all cases of transfer 
of encumbered properties, even if the sale 
is made free from encumbrances, the 
amoimt of the encumbrance should 
be added to the price paid for the pur- 
pose of stamp duty, x x x x x When the 
main section is applicable only to cases of 
transfers subject to an encumbrance the 
explanation too can apply o^y to such 
cases. The explanation coiild not enlarge 
the ambit of the section. It could only 
clarify its provision”. 

It is therefore clear that if the property 
is sold otherwise than subject to encum- 
brances, the price for which it is sold 
alone has to be talren into consideration 
for the purpose of fixing the -^-alue of the 
general stamp to be furnished by the 
purchaser for engrossing the conveyance. 
In this wew. it has to be said that the 
order sought to be revised is not in ac- 
cordance with law and is liable to be set 
asida 

4. In the result, the order of the Court 
below is set aside and the relief No 1 
sought in L A. 323/64 is granted by direct- 
ing the Official Receiver to execute a 
conveyance in favour of the petitioner 
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against the occupant, calling upon him to 
show cause why he should not be com- 
pelled to deliver up the property. Sec- 
tion 43 provides that if the occupant does 
not appear to show cause, the applicant 
shall be entitled to an order addressed to 
a bailiff of the Court directing him to 
give possession of the property to the ap- 
plicant. The eicplanation to Section 43 
says that if the occupant proves that the 
tenancy was created or permission was 
granted by virtue of a title which deter- 
mined previous to the date of the applica- 
tion, he shall be deemed to have shown 
cause within the meaning of the section. 
Section 46 provided that nothing in Chap- 
ter VII shall be deemed to protect any 
applicant obtainmg possession of any pro- 
perty under the chapter from a suit by 
any person deeming himself aggrieved 
thereby, when such applicant was not at 
the time of applying for such order en- 
titled to the possession of the property. 
The second paragraph of Section 46 pro- 
vided that when the applicant was not, at 
the time of applying for an order of pos- 
session, entitled to the possession of the 
property, tlie application for an order of 
possession, though no possession is taken 
tiiereunder, shall be deemed to be an act 
of trespass committed by the applicmt 
against the occupant. Section 47 provid- 
ed that if on an application imder Section 
41 the occupant boimd himself with Iwo 
sureties to institute a suit in the High 
Court or the City Civil Court against the 
apphcant for compensation for trespass, 
the Small Cause Court shall stay the pro- 
ceeding until the suit is disposed of. It 
further provided that if the occupant ob- 
tains a decree in any such suit against the 
applicant, such decree shall supersede the 
order, if any, made imder Section 43. 
Section 49 provided that recovery of the 
possession of any immoveable property 
under Chapter VII shall be no bar to the 
institution of a suit in the High Court or 
the City Civil Court for trying the title 
thereto. 

G, Extensive amendments were made 
to Chapter VII by the Presidency Small 
Cause Courts (Maharashtra Amendment) 
Act. 1963 (Act No. 41 of 1963) which came 
into force on the 28th of November 1963. 
The first of such amendments was the in- 
troduction of a new provision, namely. 
Section 42A Stated briefly, Section 42A 
provides by sub-section (1) that if in an 
application for possession made to the 
Small Cause Court, the occupant claims 
that he is a tenant of the applicant with- 
in the meaning of the Bombay Rent Act 
and such claim is not admitted by the ap- 
plicant, the question shall be deaded by 
the Small Cause Court as a preliminary 
issue. Sub-section (2) of Section 42A 
provides for an appeal against the deci- 
sion on the preliminary issue to a bench 
of two Judges of the Small Cause Court. 
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By Section 3 of the Amending Act, Sec- 
tions 45, 46 and 47 were deleted. I have 
not referred to the provisions contained 
in Sec. 45 as it is not relevant for the 
purposes of this appeal. But it may be 
recalled that Sections 46 and 47 provid- 
ed_ that the occupant could file a suit in 
spite of an order for possession made 
under Section 43 and that the occupant 
could, as a matter of right, obtain stay of 
the procee^gs _ instituted under Section 
41 by binding himself to bring an appro- 
priate proceeding in the High Court or 
the City Civil Court as the case may be. 
By Section 4 of the Amending Act Sec- 
tion 49 as it originally stood was substi- 
tuted by a fresh section. The new sec- 
tion provides that an order made for re- 
covery of possession of any immovable 
property on an application under Section 
41 shall bar the institution of a suit in 
any Court, except a suit in which relief 
is claimed on the basis of title (other than 
title as the applicant’s tenant within the 
meaning of the Bombay Rent Act) to such 
immoveable property. 

_ 7. The question which arises in the 
light of these provisions is whether as con- 
tended by the defendant the suit filed by 
the plaintiff in the City Civil Court is 
barred either by res judicata or by prin- 
ciples analogous to res iudicata by virtue 
of the decision of the Court of SmaH 
Causes in the ejectment apphcation (No. 
8/177 E of 1958) filed by the plaintiff 
under Section 41 of the Presidency Small 
Cause Courts Act. As to the first part of 
tins question, namely, whether the suit 
IS barred by res judicata under Section 11 
of the Civil Procedure Code, the position 
IS quite dear, for the matter does not fall 
within the terms of Section 11 and there- 
fore, the suit caimot be barred by res 
judicata under that section. Under Sec- 
tion 11, an_ issue can be barred by res 
iudicata if it has been directly and sub- 
stantially in issue in a former 'suit’ and 
smce the proceeding taken by the plam- 
tiff under Section 41 of the Presidency 
Small Cause Courts Act was not a suit 
but was an application. Section 11 can 
have no application. 


8. It is however urged on behalf of 
the defendant, and that submission has 
been accepted by the learned trial Judge, 
that Section 11 is not exhaustive of tiie 
circumstances in which an issue may be 
barred by res judicata and even though 
Section 11 may not in terms apply, a suit 
or an issue can be barred on prindples 
analogous to res judicata. Now it is well 
settled that the application of the rule of 
res judicata "should be influenced by no 
technical considerations of form, but by 
matter of substance -within the limits al- 
lowed by la-w”. It was held by the Privy 
Council in Hook v. Administrator Generd 
48 Ind App 187=(AIE 1921 PC 11) that 
the plea of res judicata still remains apart 
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from the limited provisions of the Code. 
The bindms force therefore of a judgmmt 
depends really not upon whether Section 
11 in terms applies or not, but upon the 
general principle of law, that there 
should be finality to litigation. In a series 
of decisions, beginning with Rajlakshmi v. 
Banamali, 1953 SCR 154=(Am 1953 SC 
33) the Supreme Court has reaffirmed 
this view and has held that the principle 
imderlying Section 11 that there should 
be finality to litigation is of general ap- 
plication and the principle would apply 
even if the case does not fall within the 
strict terms of Section 11. 

9. The Question for consideration 
therefore is whether the suit filed by the 
plaintiff in the City Civil Court is barred 
by principles analogous to res judicata 
by reason of the derision in the 
apphcation which was filed by him under 
Section 41 of the Presidency Small Cause 
Courts Act. The derision of this ques- 
tion depends on the provisions of Chap- 
ter Vn of that Act whic h I have already 
set out above. Chapter Vll provides, as 
hrid in J. Manicka Chettiar v. Kuppus- 
wami Naicker, AIR 1927 Mad 321 a sum- 
mary remedy for recovering possession of 
property and the decision in a summary 
proceeding cannot create the bar of res 
judicata. My attention has been drawn 
by Mr. Joseph who appears on behalf of 
the plaintiff to a derision of the Privy 
Council in Babu Bhagwan Din v. Gir Har 
Saroop, 67 Ind App 1=(AIR 1940 PC 7) 
in which a question arose whether the 
order of the District Judge imder the 
Charitable and Religious Tni^ Act, 1920 
precluded a person who was party to 
that proceeding from disputing that the 
particular temple was the subject of a 
public rebgious trust It was held by 
Their Lordships that the deririon of the 
District Judge under the Charitable and 
Rebgious Trusts Act — a derision from 
which under Sec. 12 there is no appeal — 
was a decision in a summary proceeding, 
that it was not made final by any provi- 
sion in the Act and the doctrine of res 
judicata would not apply so as to bar a 
regular suit even in the case of a person 
who was a party to the proceeding under 
the Act of 1920. Now. the order of 
possession passed under Section 43 of the 
Presidency Small Cause Courts Act on an 
apphcation imder Section 41 was not 
appealable prior to the amendment intro- 
duced by Amending Act No. 41 of 1963 
and that is relevant, though not con- 
clusive. on the question whether the order 
can preclude a substantive suit by the 
party aggrieved by the order. 

10. The several provirions contained 
In Chapter VII woiild themselves show 
that the order passed under Section 43 
was not intended to have finality and in- 
deed. the order is expressly made subject 
to the derision in a regular suit Sec. 46 


which has now been deleted by the 
Amending Act provided that nothing in 
Chapter 'TO shall be deemed to protect 
any applicant obtaining possesrion of the 
property under the chapter from a suit by 
any person deeming himself aggrieved 
thereby, if the apphcant was not at the 
time of applying for such order entitled 
to the possesrion of the property. The 
second paragraph of Section 46 created a 
fiction by providing that if the applicant 
was not. at the time of applying for an 
order under Section 43 entitled to the pos- 
sesrion of the property, the application 
for obtaining such order would be deem- 
ed to be an act of trespass committ- 
ed by the applicant against the oc- 
cupant, even if possesrion is not 
taken under the order. Section 47 
which has now been deleted, provided that 
if an application was made for possesrion 
under Section 41, the occupant could 
bind himself to institute a suit in the Hi^ 
Court or the City Civil Court, as the case 
may be, against the applicant, for com- 
pensation for trespass and thereupon the 
Small Cause Court was required to stay 
the proceedings before it. The second 
paragraph of Section 47 provided that if 
the occupant obtained a decree in any 
such suit against the applicant, the decree 
would supersede the order, if any, made 
imder Section 43. Finally, Section 49 
which has now been substituted by a 
fresh section provided that recovery of 
the possesrion of any immoveable pro- 
perty under Chapter "TO would be no 
bar to the institution of a suit in the 
High Court or the Ci^ Civil Court, as the 
case may be, for trying the title thereto, 

IL The provisions contained in Sections 
46, 47 and 49 which were on the Statute 
Book at the material time sho w that a 
proceeding under Chapter "TO is in the 
nature of a summary inquiry -and the 
Legislature itself contemplated that an 
order under Section 43 would be subject 
to a decree passed in a regular suit. The 
second paragraph of Section 47 expressly 
provided that the decree in the suit 
would supersede the order, if any. made 
under Section 43. Section 49 also in 
terms saved the right of a party to in^- 
tute a suit in the High Court or the City 
Civil Court for trying the title to the 
property. 

12. Ihe provision contained in Section 
47 as it stood prior to the amendment 
also shows that in an application under 
Section 41, the Small Cause Court was 
not concerned with the title of either 
party to the proceeding, to the immovea- 
ble property. In other words, in a pro- 
ceeding imder Section 41 the Small Cause 
Court was not concerned with the several 
legal rights of the parties before it and 
the simple issue before It would be 
whether the tenancy or the licence has 
been determined or has bem withdrawn. 
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If the applicant established that -the 
tenancy or the licence was determined or 
withdrawn, the applicant was entitled 
under Section 43 to an order addressed 
to a bailiff of the Court directing Imn to 
^ve possession of the property to the 
applicant on the appointed day. The ex- 
planation to Section 43 which is important 
on this aspect of the case shows that if 
the occupant proved that the tenancy 
was created or permission granted by 
virtue of a title which determined pre- 
vious to the date of the application, the 
application had to be disrnissed and the 
occupant was to be deemed to have shown 
good cause within the meaning of Section 
43. The explanation shows that the pro- 
ceedings contemplated by Chapter VTI 
were essentially of a summary nature, 
the only issue before the Court being 
whether the applicant was entitled to re- 
cover possession of immoveable property 
on the ground that the tenancy was 
determined or the licence was withdrawn. 

13. The issue which arises in the suit 
is entirely difierent and that issue is 
whether as contended by the plaintiff 
the defendant is his licensee. If the City 
Civil Court finds that the defendant is 
not a licensee and if it incidentally re- 
cords a findin g that the defendant is a 
sub-tenant of the plai n tiff, the suit is 
liable to be dismissed.' In the prior pro- 
ceeding under Section 41 the narrow 
issue before the Small Cause Court was 
whether the plaintifi, who was the 
applicant in those proceedings was 
entitled to the possession on the ground 
that the licence of the occupant was with- 
drawn. Therefore, apart from the fact 
that the proceeding under Chapter VII was 
of a summary nature and no appeal was 
provided for against an order passed 
imder Section 43, the matter directly and 
substantially in issue in the two proceed- 
ings is differenL The suit, therefore, 
cannot be held to be barred even on prin- 
ciples analogous to res judicata. 

14. LIr. Joshi, who appears on behalf 
of the defendant, relies however very 
strongly on a decision of the Supreme 
Court in Gulabchand Chhotalal Parikh v. 
State of Gujarat, 67 Bom LR 673 = (AIR 
1965 SC 1153). In that case, the Supreme 
Court was considering the question whe- 
ther Section 11 of the Civil Procedure 
Code is exhaustive in regard to the ap- 
phcation of the principle of res judicata 
in a suit and whether in a subsequent suit 
general principles of res judicata can bar 
the consideration of matters directly in 
issue and identical with those which had 
been earlier and after full contest, decid- 
ed on merits by a competent Court in any 
other proceeding, includmg proceedings on 
a writ petition. The appellant therein 
had filed a vnit petition under Article 226 
of the Constitution in the High Court and 


that petition having been dismissed, he 
filed a suit for the same reliefs and invol- 
ving the consideration of a matter which 
was directly and substantially in issue in 
the writ petition. After referring to the 
history of the law of res judicata, the seve- 
ral amendments made to Section 11 of 
the Civil Procedure Code and the vari- 
ous decisions of the Privy Council and 
the other Courts, the majority held that 
the principle of res judicata is not based 
on a rule of techmcahty but is founded 
on high public policy to bring about an 
end to htigation by giving finality to 
judgments inter partes and to save a liti- 
gant from harassment for the second 
tima The discussion is summed up by 
Raghubar Dayal J.. who spoke for the 
majority, at p. 688 (of Bom LR)=(at p. 
1167 of AIR) of the report this: 

"As a result of the above discussion, we 
are of opinion that the provisions of Sec- 
tion 11, Civil Procedure Code are not ex- 
haustive with respect to an earlier deci- 
sion operating as res judicata between 
the same parties on the same matter in 
controversy in a subsequent regular suit 
and that on the general principle of res 
judicata, any previous decision on a mat- 
ter in controversy, decided after full con- 
test or after affording fair opportunity to 
the parties to prove their case by a Court 
competent to decide it, will operate as 
res judicata in a subsequent regular suit 
It is not necessary that the Court deciding 
the matter formerly be competent to de- 
cide the subsequent suit or that the for- 
mer proceeding and the subsequent suit 
have the same subject matter. The nature 
of the former proceeding is immateriaL" 

15. Mr. Joshi relies on this passage and 
says that the fact that the previous pro- 
ceeding was an application and not a suit 
or that the previous proceeding was of 
a summary nature is wholly immaterial. 
Now I am prepared to assume for the pur- 
poses of argument that imder the judg- 
ment of the Supreme Court the fact that 
the previous proceeding in this case was 
of a summary nature would not make 
difference to the question whether the 
suit filed by the plaintiff would be barr- 
ed by principles analogous to res judicata. 
But even if the nature of the prior pro- 
ceedings be immaterial, it is still neces- 
sary that the previous decision should be 
on a matter which is now in controversy, 
for it is then alone, and not otherwise, 
that principles analogous to res judicata 
would apply. As I have stated above, ^e 
rimple issue in the summary inquiry 
under Chapter VII as it existed at the ma- 
terial time was whether the tenancy was 
determined or the licence was withdrawn 
and if the applicant established that bare 
fact, he was entitled to an order under 
Section 43. The matter which is directly 
and substantially in issue in the suit is 
whether the plaintiff is the licensor or 
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the landlord of the defendant, vrMdi is 
a very much different matter from the 
one •which "was involved in the earlier pr(> 
ceeding. That is "why the present suit 
would not be barred by principles analo- 
gous to res judica'te. 

16. It is necessary to appreciate that 
in the case relied upon by Mr. Joshi, 
their Lordships of the Supreme Court 
were dealing •with a matter of an entire^ 
ly diffe rent nature and the pro^risions of 
Chapter Vil of the Presidency Small Cause 
Courts Act were not before them. The 
argument of the appellant before the 
Supreme Court ■was that a decision on a 
writ petition 'under Aiticile 226 of the 
Constitution cannot careate the bar of res 
judicata and that an issue dedded in the 
■writ petition can be reagitated in a regular 
siiit It is while rejecfeg this argument 
that their Lordships said that the nature 
of the former proceeding is immaterial, 
that it is not necessary that the Court de- 
ciding the matter formerly be competent 
to decide the subsequent suit and that any 
pre'vdous decision on a ma'tter in caantro- 
versy, decided after full contest or after 
affording fair opportunity to the parties 
to prove their cases, v.'iU operate as res 
judicata in a subsequent regular sriit. 

17. Sections 46 and 49 of the Presiden- 
cy Small Cause Courts Act in terms con- 
templated a substantive suit and there- 
fore, the very Statute under which the 
pretious decMon was recorded contem- 
plated in a sense the removal of the pos- 
sible bar of res judicata. Such instances 
are not unkno'WTa and one can draw atten- 
tion to the provision contained in O. 21, 
E. 103 of the Ci'cil Procedime Code and 
Section 6 of the Specific Relief Act, 1963. 
Rrfie 103 sa^*e3 the right of a party against 
whom an order under Rules 98, 99 and 
101 is made to instituta a suit to establish 
the right which he claims to the present 
possesnon of the property. It czn be no 
answer to such a suit that his claim has 
already been investigated and that he is 
trying to agitate the same issue once over 
again. Similarly sub-section (4) of Section 
6 of the Specific Relief Act says that 
nothing in Section 6 shall bar any person 
from sriing to establish his title to the 
property and to recover possession there- 
of. This proiison is more to the point, 
because like the old Section 49 in Chap- 
ter Vn of the Preadency Small Ca'use 
Courts Act it emphasises that what is in 
issue in the summarv proceedmg is not 
the nature of the tide of the parties to 
the property but the mere right of one to 
recover possession from the other. Just 
as it is no answer to the suit filed by an 
iinsuccessfid party under Section 6(4) of 
the Specific Relief Act that to right to 
possession has already been investigate^ 
it can be no answer to the present suit 
filed by the plaintiff that his right to 


obtain possesrion has already been_ adjudi- 
cated upon in the proceedings imder Sec- 
tion 41. 

18. There is one more aspect of the 
matter which also is -vital That aspect 
arises from the argument of Mr. Joshi 
that Sections 46 and 49 as they stood prior 
to their deletion preserved the right of 
an unsuccessful occupant to bring a suit 
but not of an unsuccessful applicant to 
bring such a suit. I am not disposed to 
accept this constructioa of the two sec- 
tions. But even assuming that ilr. Joshi 
is light, itr would, in my opinion, be 
strange that an tmsuccessful occupant 
could bring a fresh suit to agitate what 
according -to the learned counsri is a mat- 
ter which -was directly and substantially 
in issue in a pre-vious proceeding but that 
an unsuccessful applicant can be denied 
this right on principles analogous to res 
judicata. As observed by the Bri-vy 
Cotmcil and the Supreme Court, Section 
11 is founded on a prindple of public 
policy and that principle is ttot there 
should be finality to litigation. 'If the 
principle has to apply it must apply vrith 
equal -^our to all parties to the earlier 
proceeding and it cannot be enforced so 
as to deprive only one of the two parties 
of an opportunity to reagitate an issue. 
VJfaether it is the terms of Section 11 or 
the principle md^lying it, there must be 
some reciprocity in the bar which arises 
by reason of t£e principle and it cannot 
be that the principle that a party should 
not be harassed twice over in respect of 
the same cause woiild apply to one party 
to the proceeding but not to the other. 
This, of rourse, is apart from my view 
that Sections 45 and 49 preserved the 
right of bringing a subsequent suit, in 
favom of the -unsuccessful occupant as 
also in favour of the ■unsuccessful appli- 
cant 

19. For these reasons, the appeal is al- 
lowed. the decree passed by the learned 
trial Judge is set aside and the suit is 
remanded to him for a decision on the 
other issues. 

20. Costs ■will be costs in the suit. 

2L Mr. Joshi ^ys on behalf of the de- 
fendant that the defendant agrees to pay 
a sum of Rs 5003 to the plaintiff towards 
compensation for use and occuparicn. This 
amount shall be paid on accoimt and the 
pa^-ment is -without prejudice to the 
rights and contentions of the parties. 
Plaintiff agreesj^o accept the amo-unt as 
compensation, me amo-ant shall be paid 
within four weeks from lo-dzy. 

CWM/D.V.C. Appeal allowed. 



1969 Shevaram v. Indian Oil 

AIR 1969 BOMBAY 117 (V 56 C 23) 
VIMADALAL. J. 

Shevaram Thadharam Jaisinghani, 
Plamtiff V, Indian Oil Corporation Ltd., 
and another. Defendants. 

O. C J. Suit No. 225 of 1967, D/- 14-11- 
1967. 

(A) Civil P. C. (1908), Ss. 122 and 129, 
O. 6, R. 5(2) and O. 5, R. 2 (as framed by 
Bombay under S. 122) — Letters Patent 
(Bom) Cl. 37 — Rules framed under 
S. 122 — Applicability to proceedings on 
original civil side — Power of framii^ 
rules for regtdating procedure on origi- 
nal Civil side under Ss. 122 and 129 
C. P. C. and Cl. 37 of Letters Patent — 
Scope and extent of. 

The provisions of O. 6, R. 5(2) as well 
as of O. 5, R. 2 as framed under the rule- 
making power contained in S. 122 are ap- 
plicable to proceedings on the original 
Civil side of High Court also. (Para 4) 

The expression "High Couiis” in S. 122 
must be construed to mean !ffigh Courts 
in regard to their entire jurisdiction. In 
the case of Ptigh Courts which have ori- 
ginal 3 urisdiction that expression mu^, 
therefore, be held to include that juris- 
diction also. It would, of course, be open 
to the High Court to frame a rule imder 
Section 122 for regulating the procedure 
of any particular Court or Coiurte subor- 
dinate to it, or of its own original side 
or Appellate Side only, but, in that event, 
the High Court must in specific teriM 
restrict the applicability of such a rule in 
the maimer desired. (Para 3) 

A careful analysis of the rule-making 
power contained in Ss. 122 and 129 of 
C. P. C. and Clause 37 of Letters Patent 
shows that they overlap to a considerable 
extent, in respect of rules for regulatmg 
the procedure on the Original Civil Side 
of the High Court. Whilst a rule framed 
under Section 122 for regulating the pro- 
cedure on the Original Civil Side of the 
High Court cannot be inconsistent with 
the body of the Code, a rule framed 
under Section 129 of the same Code could 
be inconsistent therewith. A rule framed 
vmder either of those sections can, how- 
ever, be inconristent with the ndes con- 
tained in the First Schedule to the Code 
of Civil Procedure. As far as the rule- 
making power contained in Clause 37 of 
the Letters Patent in regard to the Ori- 
ginal Cndl Side is concerned, the atua- 
tion may best be expressed by stating 
that a rule framed thereunder should 
not, as far as possible, be inconsistent 
vith the provisions contained in the body 
of the Code of Civil Procedure, or in the 
First Schedule thereto. The ambit and 
extent of the rule-making power contain- 
ed in each of these provisions is, there- 
fore, different. The mere fact that Sec- 
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tion 129 of the Code of Civil Procedure 
expressly confers the power to frame 
rules for regulating the procedure on the 
Original Civil Side of the High Court 
cannot lead to the conclusion that no 
such rules can be framed under Section 
122 of the same Code. (Para 4) 

(B) Civil P. C. (1908), O. 6, R. 5(2) and 
O. 5, R. 2 (Bombay) — Summons, served 
on defendant, not accompanied by copy of 
plaint — Chamber Summons taken out by 
defendant, after returnable date of plain- 
tiff’s summons is not barred under 
O. 6, R. 5(2). (Para 5) 

R. P. Bhat, for Defendants; A N. 
Mody, for Plaintiff. 

ORDER: This is a Chamber Summons 
taken out by the defendants for further 
and better particulars under Order 6, 
Rule 5 of the Code of Civil Procedure. 

2. A preliminary objection was raised 
by Mr. Mody to the maintainability of 
the Chamber Summons on the groimd 
that it is barred by the provisions of sub- 
rule (2) of Rule 5 of Order 6 of the Code 
of Civil Procedure, as framed under the 
Rules made by the High Court under Sec- 
tion 122 of that Code, in so far as it has 
not been taken out before the returnable 
date of the Summons which was the 26th 
day of June 1967. The answer of Mr. 
R. P. Bhat on behalf of the defendants 
to that preliminary objection raised by 
the plaintiff is two-fold; first, that the 
Rules framed under Section 122 of the 
Code of Civil Procedure do not apply to 
the Original Side of the High Court; and, 
Secondly, that, if it is held that they do 
apply to the Original Side of the High 
Court, there has been no proper service 
of the Summons on the defendants, m 
view of the fact that a copy of the plaint 
was not served along with the Summons, 
as required by Order 5, Rule 2 C.P.C, as 
framed imder the same rule-making 
power contained in Section 122 of that 
Code, 

3. The point, undoubtedly, is a very 
narrow one, but as it raises an important 
question of practice which is not covered 
by authority, I had reserved orders on 
this Chamber Summons. It is not dis- 
puted that the present Chamber Summons 
has not been taken out by the defen- 
dants before the returnable date of the 
Summons which was serwed upon them in 
this case If O. 6, Rule 5 (2), as framed 
under Section 122 of the Code of Civil 
Procedure, is held applicable to the 
Original Side of the High Court, this 
Chamber Summons must, therefore, be 
held to be barrred as being out of time. 
That brings me to the first contention of 
Mr. Bhat. Part X of the Code of Civil 
Procedure deals with the rule-making 
power of the High Courts, and it is neces- 
sary for me to refer to Sections 122 and 
129 which occur in that part. Section 122 
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confers on High Courts power to make 
rules regulatmg their own procedure, as 
well as the procedure of Courts subordi- 
nate to them. The question which arises 
is whether the power conferred on the 
High Court by the said section to frame 
procedural rules for itself should be con- 
strued as limited by the context m which 
it occurs. In other words, the question 
is whether the reference to subordinate 
Courts m the said section should be held 
to md-cate that power is conferred on the 
Hign Court to make rules for itself, only 
in relation to subordinate Courts, and 
not in regard to its Original Side. I am 
not prepared to read any such limitation 
into the plain meanmg of the expression 
"High Courts” which, m my opinion, must 
be construed to mean High Courts in re- 
gard to their entire jurisdiction. In the 
case of High Courts which have Ori^nal 
Jurisdiction, that expression must, there- 
fore, be held to mclude that jurisdiction 
also. It would of course, be open to the 
High Court to frame a rule imder Section 
122 for regulating the procedure of any 
particular Court or Courts subordinate to 
it. or of its own Original Side or Appellate 
Side only, but m that event, the High 
Court must in specific terms restrict the 
applicabihty of such a rule in the manner 
desired. The next contention is that, in 
view of the fact that Section 129 confers 
an express rule-makmg power on High 
Courts in regard to thdr Original Civil 
Jurisdiction, Section 122 must be read as 
applying to all jurisdictions other than 
Original Civil Jurisdiction, as Section 129 
would otherwise be rendered superfluous. 
I am afraid, there is no substance m that 
contention, for the simple reason that the 
ambit and extent of the rule-making 
power contained m those sections is differ- 
ent. It IS expressly stated in Section 122 
that the Rules framed by the High Court 
Under that section can annul, alter or add 
only to the Rules contained in the First 
Schedule to the Civil Procedure Coda 
The necessary implication of that provi- 
sion is that they cannot be inconsistent 
with the body of that Code. Section 129 
of the Code of Civil Procedure, on the 
other hand, confers on the High Court 
power to frame rules to regulate the 
procedure on its Original Civil Side, with 
only this limitation that they must not be 
inconristent with the Letters Patent or 
other law. establishing the High Court in 
question. It must therefore, follow that 
they could be inconsistent with every- 
thing else, including even the body of the 
Civil Procedure Code The third type of 
rule-making power is to be found in Cl. 37 
of the Letters Patent by which this Court 
was estabhshed. Clause 37 confers power 
on this High Court to make rules for the 
purpose of regulating all dvil proceedmgs 
before it which must as a matter of plain 
language, include proceedings both on the 


Orig inal Side as well as the Appellate 
Side of the High Court. The only re- 
striction which clause 37 imposes, if re- 
striction it can be called, is that in making 
such rules, the High Court should be 
"guided”, "as far as possible”, by the pro- 
visions of the Code of Civil Procedure, 
which having regard to Section 121 of 
that Code, would mean the body of the 
Code as well as the Rules contained m 
the First Schedule thereto. 

4. A careful analy^ of the rule- 
maid^ power contained in these three 
provisions therefore shows that they 
overlap to a considerable extent in so 
far as rules for regulating toe pro- 
cedure on toe Original Civil Side of toe 
High Court which is toe question with 
which I am concerned on toe present 
Chamber Summons, could be framed 
imder Section 122 or imder Section 129 
of toe Code of Civil Procedure, or under 
CL 37 of toe Letters Patent It must 
not however, be forgotten that whilst 
a rule framed under Section 122 for re- 
gulating toe procedure on toe Origmal 
Civil Side of toe High Court cannot be 
inconsistent with toe body of the Code, a 
rule framed under Section 129 of toe 
same Code could be mconsistent there- 
with. A rule framed under either of 
those sections can, however, be inconsis- 
tent with toe rules contamed in the First 
Schedule to toe Code of Civil Procedure. 
As far as toe rule-making power contain- 
ed in Clause 37 of toe Letters Patent m 
regard to the Original Civil Side is con- 
cerned, toe situation may best be express- 
ed by stating that a rule framed there- 
under should not as far as possible, be 
inconsistent with the provisions contained 
in toe body of the Code of Civil Pro- 
cedure. or in toe First Schedule thereto. 
The ambit and extent of the rule-makmg 
power contained in each of these pro- 
visions is. therefore, different The mere 
fact that Section 129 of the Code of Civil 
Procedure expressly confers toe power 
to frame rules for regulatmg the pro- 
cedure on the Original Civil Side of 
toe High Courts cannot lead to toe con- 
clusion that no such rules can be framed 
under Section 122 of the same Code In 
fact Order 37 Rule 1. as recently amend- 
ed and framed under Section 122 of toe 
Code of Civil Procedure, has expressly 
made the provisions of Order 37 (as 
amended) apohcable to toe High Court, 
which must mean toe Original Side of the 
High Court That could not possibly 
have been done if the High Court had 
no power under Section 122 to malie toe 
same apphcable to proceedings on its 
Original Side. In toe result I have 
come to the conclusion that the provi- 
sions of Order 6, Rule 5(2). as well as of 
Order 5. Rule 2 as framed under the 
rule-making power contained in Section 
122 of toe Code of Civil Procedure, are 
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applicable to proceedings on the Original 
Civil Side of this Court also. 

5. In that view of the matter, it must 
be held tiiat the Summons in the present 
case has not been properly served on the 
defendants, in so far as it was admittedly 
not accompanied by a copy of the plaint 
as required by Order 5, Rule 2. as fram- 
ed under Section 122, Civil Procedure 
Code. No question of the present Cham- 
ber Summons being barred by reason of 
its not having been filed before the re- 
turnable date of the Summons can arise, 
since the Summons itself has not been 
properly served, as already stated by me. 
The preliminary objection raised on be- 
half of the plaintiff to the present Cham- 
ber Summons must, therefore, be reject- 
ed. 

6. As far as the merits of the Chamber 
Summons are concerned it is not disput- 
ed that most of the particulars sought on 
the Chamber Summons have been furnish- 
ed by now. and all that survives of the 
Chamber Summons are Items fc) and (e) 
in the defendants’ attorneys' letter dated 
the 22nd of July 1967 which is annexed 
to the Chamber Summons as Schedule 
"A”. I therefore, make the Chamber 
Summons absolute only in respect of the 
said items. 

7. The plaintiff must pay the defen- 
dants costs of this Chamber Summons. 

CWM/D.V.C. Order accordingly. 
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V. S. DESHPANDE, J. 

Badrinarayan Ramsukh Rathi, Petition- 
er V Nichaidas Tejbhandas Sindhi and 
another. Opponents 

Special Civil Applns. Nos. 2203 of 1965 
and 116 of 1966 D/- 11-3-1968. 

(A) Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 13(l)(hh), 
(3A) (a) and (SB) — Proposal to build one 
new building on demolition of two ad- 
jacent buildings, belonging to same land- 
lord — Provision for residential tene- 
ments under S. 13(3A)(a) need not neces- 
sarily be in the place where such tene- 
ments ate presently occupied — Word 
"Premises” occurring in S. 13(1) (bh) in- 
cludes more than one btulding. 

Having regard to the object with which 
S. 13 of the Rent Act as a whole and Sec- 
tion 13(1 Kbh) in particular, is introduced 
in the scheme of the Act and having 
regard to the exmtext in which the word 
"premises” occurs in CL (hh) of Section 
13(1) as also sub-sections {3A) and (3B) 
of Section 13 and subject-matter with 
which these sub-sections of Section 13 
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are dealing, the word "premises” cannot 
be construed to mean merely a tenement 
in occupation of a particular tenant or 
the part of a building or building occupi- 
ed by one or more than one tenant The 
word "premises” is wide enough to include 
in its sweep bmlding or more than one 
building occupied by a tenant or more 
than one tenant, by the demolition of 
which one new building can be sought 
to be erected by the landlord in accordance 
with the plan approved by the local au- 
thority. (Paras 16, 17) 

Where a landlord seeks to erect one 
new building by demohtion of two ad- 
jacent buildings belon^g to him and if 
the landlord has provided tenements as 
required under sub-section {3A)(a) of 
Section 13 in one part of the proposed 
new building, the same satisfies the re- 
quirements of S. 13(3A) (a), notwithstan- 
ding that no residential tenements have 
been provided in the place of bmlding 
where the residential tenements are actual- 
ly standing now. but are provided in 
the adjacent building. The "premises” 
on which the tenements are required to 
be bunt by the landlord in terms of the 
scheme under S 13(l)(hh) need not ne- 
cessarily be confined to the building oc- 
cupied at present by the tenants but the 
word "Premises” covers both the adjacent 
houses. AIR 1965 SC 414 and AIR 1952 
SC 324 and AIR 1958 SC 353, ReL on. 

(Para 17) 

(B) Houses and Rents — Bombay 
Bents, Hotel and Lodging House Bates 
Control Act (57 of 1947), S. 13(l)(hh), 
Explanation (as added by Maharashtra 
^endment Act (13 of 1964)) — BuUd- 
ing having loft on top of first floor is not 
one having more than two floors. 

(Para 19) 

(C) Houses and Bents — Bombay 
Kents, Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 13(1) (hh), 
(3A) and (3B) (b) — Institution of suit 
for possession under S. 13(l)(hh) — 
Enclosure of copy of certificate issued 
under S. 13 (3B) (h) with plaint instead of 
original certificate — No non-compli- 
ance with Section 13 (3 A). (Para 20) 

(D) Constitution of India, Art. 227 — 
Finding of fact not based on material on 
record — Interference in revision is pro- 
per. (Paras 8, 21) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 414 (V 52)= 

(1964) 4 SCR 892, Anand Niwas (P) 

Ltd. v. .Anandji 16 

(1958) AIR 1958 SC 353 (V 45)= 

1958 SCR 1156, Workmen D. T. E. v. 
Management D. T E. 16 

(1952) AIR 1952 SC 324 (V 39)= 

1952 Cri U 1503, Shamxao v. District 
Magistrate, Thana • 16 

S. C. Pratap, for the Petitioner (in 
both matters); M. L. Pendse, for Oppon- 
ents (in both matters). 
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ORDER: The petitioner is the owner 
of two houses bearing No. 1163 and No. 
667 situated at Rawiwar peth, Poqn^ 
Respondent No. 1 in Special Civil 
Application No. 2203 of 1965 and Res- 
pondent No. 1 in Special Civil Applica- 
tion No. 116 of 1966 are the tenants 
in house No. 1163. There was one more 
tenant in house No. 667. The petitioner 
wanted to demolish the original construc- 
tion on these two houses and have a 
fresh one building constructed thereon, 
in place of the two separate houses. He 
therefore de\'ised a plan of one full-fledg- 
ed building and then got the said plan 
duly sanctioned from the Municipality on 
or about 30th May 1961. He then ap- 
proached the Tribunal constituted under 
Section 13 (3B) of the Bombay Rent Act 
and obtained a certificate from them as 
required under the said sub-section (SB) 
of Section 13. He then gave a notice to 
the three tenants, Le., two tenants of 
house No. 1163 and also the tenant of 
house No. 667, terminating their tenancy 
alleging that he reasonably and bona 
fide required the premises in dispute for 
the immediate purpose of demolishing 
them and such demolition was to be 
made for the purpose of erecting new 
building on the premises sought to be de- 
molished. The tenancy was terminated 
by the end of October 1962. He then in- 
stituted suits under the Bombay Rent 
Act against aU the three tenants claim- 
ing possession of the premises from the 
three tenants under Section 13{l)(hh) of 
the Bombay Rent Act for the purpose of 
demolishing and constructing a new buil- 
ding thereon, and as required by sub-sec- 
tions {3A) and (3B) of Section 13, he gave 
an undertaking to the Court and also pro- 
duced the certificates as required under 
the said sub-sections. 

2. His suit against the tenant in house 
No 667 has ultimately been decreed and 
decree has been confirmed by the High 
Court. I am informed that construction 
in place of old house No. 667, in terms of 
the plan has already been completed. The 
two suits against the present respondents 
in the two Spedal Civil Applications oc- 
cupying house No. 1163, however, pass- 
ed through diequered career. It appears 
that the original certificates were filed 
in the suit against the tenant in house 
No. 667 and the said certificates or copies 
thereof were not filed in the suits against 
these two tenants when the suits were in- 
stituted and the suit claims were sought 
to be defeated by these two tenants on 
the technical ground that such certifica- 
tes were not enclosed along with the 
plaint at the time of institution of the 
suits Realising the force of the plea of 
the defendants, the plaintiff withdrew 
the suits with the leave of the Court, but 
the tenants preferred appe^ to the Dis- 
trict Court against the order permitting 


the plaintiff to withdraw the suits. The 
said appeals were dismissed and then the 
present two suits were filed by the plain- 
tiff afresh for the same reli^ This is 
why the plaintiffs claim in regard to pos- 
session of the house No. 1163 remained 
pending till this day, even thou^ a part 
of the construction as contemplated ac- 
cording to the original plan on the plot 
of house No, 667 has been completed. 

3. This claim was resisted by both the 
tenants by raising several defences. The 
plaintiff had alleged that these two 
houses No. 1163 and No. 667, were adja- 
cent to each other and therefore he want- 
ed to have a fresh construction of one 
building in place of both these houses 
according to the plan approved by the 
Municipality. The defendants denied 
that these two houses were adjacent to 
each other. It was denied that plaintiff 
wanted to demolish the two houses with 
the object of (instructing a new building 
or that the new (instruction cannot be 
had without the demolition of the ejdsting 
construction- It wms alleged that the 
(irtificate granted by the Tribunal was 
invalid. It was also alleged that the 
tenancy was not duly te rmina ted and 
that the suit was not properly instituted. 
It was also alleged that copy of the certi- 
ficate was not valid and the suit was as 
good as filed without enclosing the certi- 
ficate of the TribunaL Plaintiffs claim 
for bona fide requirements for demolition 
of the construction was also denied. It 
was also alleged that the plan as subrhitt- 
ed does not satisfy the requirements of 
Section 13 (3A) of the Bombay Bent Act 

4- Issues were framed and after re- 
cording the evidence, the learned trial 
Judge decreed both the suits. Suit No. 4571 
of 1952 against Nichaldas was de(n'eed 
by judgment dated 29th Jime 1964 
while Suit No. 4573 of 1962 was decreed 
against the tenant Ramchand Surajmal 
by judgment dated 25th Julj- 1964. A 
decree for rent also was claimed and al- 
lowed but we are not (wncemed in these 
Special Civil Applications with the claim 
for rent. 

5. Both the tenants preferred appeals 
to the District Court. Appeal No. 545 of 
1964 was preferred by the tenant Nichal- 
das against the decree in Suit No 4571 of 
1962, while Appeal No 618 of 1964 was 
preferred by the tenant Ramchand Suraj- 
mal against the decree in Suit No 4573 of 
1962 Both these appeals were heard by 
the learned Assistant Judge, Poona, who 
^owed the^ appeals by his judgment and 
decree dated 23rd September 1965, dispos- 
ing of the two appeals by a (X)mmon judg- 
ment. The plaintiff has therefore preferr- 
ed the present two Special Ci\-il Applica- 
tions to this Comt (challenging the judg- 
ment of the Assistant Judge deliver^ in 
the above two appeals. As ^e points axis- 
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intT Tn both the cases are common, both 
the Special Applications are disposed of 
by a common judgment. 

6. The trial Court found that these 
two houses. No. 1163 and No 667, are 
adjacent and proceeded on the basis that 
a new building was sought to be constru- 
cted by demolition of these two houses on 
plots where the two houses are situat- 
ed, on the dssmnption that the premises 
covered by these two houses No. 1163 and 
No. 667, are one premises. The learned 
Judge held that the evidence in the case 
produced by the plaintiff was satisfac- 
tory to hold that plaintiff wanted the 
possession of these premises as he reason- 
ably and bona fide required the same 
for the immediate purpose of demolishing 
them and such demolition was sought to 
be made for the purpose of erecting a 
new building. He also found that the 
new building was actually intended to be 
constructed on the premises sought to be 
demolished. It was urged before the 
learned Judge that there was one loft on 
the top of the first floor ^and as such the 
construction in house No. 1163 did not 
consist of only two floors but consisted 
of more than two floors and as such Sec- 
tion 13(1) (hh) of the Bombay Rent Act 
was not attracted. This contention 
was negatived by the learned Judge. 
The learned Judge decided the reason- 
ableness and bona fides of the plain- 
tiff’s requirements from the point ^ of 
view that one building was bdng 
constructed in place of two and he look- 
ed at the clan submitted by the plain- 
tiff, as approved by the Municipality, from 
this point of view to ascertain as to whe- 
ther any undertaking was given by the 
landlord in terms of sub-section (3A) of 
Section 13 and as to whether a certificate 
was obtained by the landlord in compli- 
ance with sub-section (3B) of Section 13 
and as to .vhether plaintiff had given the 
required undertaking to provide accom- 
modation to the evicted tenants immedia- 
tely after the construction was over. 

7. In appeal, however, the learned 
Assistant Judge came to the conclusion 
firstly, that house No. 1163 and house No. 
667 were not adjacent. He then found 
that these two houses constituted two se- 
parate entities and he examined the legal 
position and the requirements of Section 
13(l)(hh). Section 13(3A) and S. 13 (3B) of 
the Bombay Rent Act on the assiunp- 
tion that the application was only for 
the demolition of the existing structure 
on house No. 1163 and construction of a 
biulding thereon. Admittedly, the plan 
as conceived by the landlord and submitt- 
ed to and approved by the Munidpali^ 
is of construction of only one building in 
place of the two constructions on house 
No. 1163 and house No. 667. The plan 
contemplates all residential tenements 
only in the place where the structure of 


house No. 667 was located. The plan 
does not provide for any residential tene- 
ments in place of the structure now stan- 
ding in house No. 1163. In the structure 
standing in house No. 1163 the plan pro- 
vides a big passage leading from Somesh- 
war Mandir Road to the residential tene- 
ments constructed in place of house No. 
667 and there is a provision for construct- 
ing a shop in the remaining part of house 
No. 1163. This being the position, as plann- 
ed in regard to the proposed construc- 
tion in place of the structure in house 
No. 1163, the learned Judge foimd that 
the requirement of a construction of two 
times the number of residential tene- 
ments and not less than two times the 
floor area, as ordained in sub-section (3A) 
(a) of Section 13 of the Bombay Rent 
Act is not even sought to be complied 
with in the proposed construction after 
the demolition of the existing structure 
in house No. 1163. Consistent with this 
approach he also found that the require- 
ments of the landlord for demolition of 
the structure for such purpose was not 
reasonable or bona fide. Accordingly he 
allowed the appeal and dismissed the 
suit 

8. The first point that falls for con- 
sideration is as to whether the houses 
Nos. 1163 and 667 are adjacent or not. 
The plaintiff’s case, as pleaded, is that 
they are adjacent. The defendants in both 
the suits have undoubtedly challenged 
this assertion, but the trial Court has 
found that these two houses are adjacent. 
The trial Court relied on the evidence of 
the plaintiff and also the plan that is sub- 
mitted at Exhibit 32. This evidence of 
the plaintiff is reaRy not challenged by 
the defendants at all. In fact, defendant 
Ramchand has in terms admitted that 
these two houses are adjacent, but defen- 
dant Nichaidas does not say a word on 
this point in his evidence. In spite of 
this factual position, the learned Assis- 
tant Judge has held that these tivo houses 
are not adjacent. The learned Judge re- 
lies on what he describes as admissions 
of the plaintiff in cross-examination for 
arriving at this conclusion. This he has 
considered in paragraphs 10 and 11 of his 
judgment and the alleged admission of 
the plaintiff in cross-examination is re- 
ferred to by him in para. 11 of the 
judgment. Mr. S. C. Pratap, the learned 
advocate aopearing for the petitioner- 
plaintiff, urged that this finding of the 
learned Assistant Judge is the result of 
misreading of the evidence of the plain- 
tiff. After hearing the learned advocates 
and after reading the evidence myself, I 
find that Mr Pratap’s grievance is per- 
fectly justified. I have not been able 
to fhid a single sentence or word either 
in the learned Judge’s discussion of this 
part of the evidence in paragraph 11 of 
his judgment or in the entire cross-exa- 
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mi na tion of the plaintiff suggesting that 
the two plots are not adjacent. This 
apart, I have examined the plan (Exhibit 
32/1) with the assistance of the two ad- 
vocates and their chents who were pre- 
sent in Court, and there can hardly be 
any doubt that the two houses. No. 1163 
and No. 667. adjoin each other, though 
the two are accessible from two different 
roads. The only grievance of Mr. Pendse 
appearing for the defendants in both the 
cases was that at present the two houses 
are not accessible inasmuch as the two 
houses are sejoarated by an inter-connect- 
ing walL But this wall cannot act as an 
insurmountable difficulty once the con- 
struction is allowed to be made in accor- 
dance with the plan approved by the 
Municipality. Thus, the findmg of the 
Assistant Judge that the two plots are 
not adjacent is contrary to the unchalleng- 
ed evidence on record and deserves to 
be set aside. 

9. Now. the facts established In this 
case are these: The plaintiff is the owner 
of the two houses. No. 1163 and No. 667. 
He wants to demolish the entire structure 
that exists on these two houses. He has 
conceived a plan for construction of a 
budding covering the plots occupied by 
the present structures of these t^^'o hou- 
ses. This plan has been approved by the 
Municipahty. It will only be reasonable 
to infer that the construction proposed by 
the plaintiff is in no way contrary to the 
rules and regulations of the Municipali- 
ty, when the Municipality has accorded 
its sanction for the construction in accor- 
dance with the plan approved by them. 
The plaintiff wanted the possession of 
these two houses for the purposes of de- 
molishing and constructing a fresh build- 
ing thereon in accordance with this pl^ 
He has satisfied the Tribunal as requir- 
ed under Section 13(3B) of the Bombay 
Rent Act that the plans and estimates for 
the proposed new building have been 
properly prepared ^d the necessary 
funds for the purpose of the erection ol 
the new building are available with him 
and that the other conditions imposed 
by the State Government have also been 
complied with. He has also given an im- 
dertaking as required under clause (a) of 
sub-section (SA) of Section 13 of the Act 
that the buildmg sought to be erected 
shall contain not less than two times the 
number of residential tenements and not 
less than two times the floor area con- 
tained in the premises sought to be de- 
molished and also given an undertaking 
in terms of clauses (b) and (c) of sub- 
section (3 A). It is not disputed by Mr. 
Pendse, the learned advocate appearing 
for the two defendants, that looking to 
the plan of the buildmg as a whole, 
sought to be constructed in place of the 
two houses, the plan does conceive of re- 
sidential tenements which are two times 


the number as required under sub-section 
(3A). clause (a), and also two times the 
floor area contained in the structures on 
both the two houses prior to demolition. 
As stated above, the plaintiff succeeded 
in his suit against the tenant in house 
No 667 in getting him evicted and im- 
mediately after eviction of the said ten- 
ant the landlord has constructed the te- 
nements in place of the old structure In 
house No 067 in terms of the plan ap- 
proved by the Municipality and the cer- 
tificate granted by the TribunaL If he 
has not been able to complete the con- 
struction in accordance with the plan in 
regard to house No. 1163, it was only be- 
cause the pendency of the present pro- 
ceedings against the tenants prevented 
him from doing so. 

10. But f.Ir. Pendse says that in spite 
of the above factual position, plaintiff 
cannot succeed in getting the possession 
of the house in dispute, namely. No. 1163 
imder Section 13(1 Khh) of the Bombay 
Rent Act on the ground of his bona fide 
and reasonable requirements of the same, 
as he is not erecting a new building on 
the premises sought to be demolished, as 
contemplated under sub-section (3 A) (a) 
of the said section. Argument is that the 
landlord is not permitted to have an in- 
tegrated plan of one new building for 
construction by demolition of the exist- 
ing structures of the houses or buildings 
on more than one plot. All that Section 
13(1 )(hh) permits the landlord is to have 
the premises for the immediate purpose 
of demolishing them, if he can erect a 
new building on the premises sought to 
be demolished. If the new tenements are 
to be included in a building on some 
other premises, such as house No. 667 in 
this case, and no residential tenements 
are provided in the proposed plan appro- 
ved by the Municipality on the present 
structure of house No. 1163, there is not 
even an attempt to comply with the pro- 
visions of Section 13(1) (hh). and as such 
plaintiff cannot succeed. Amsv'er to this 
argument depends entirely on the con- 
struction of the words "for the purpose 
of erecting new building on the pre- 
mises sought to be demolished”. Does 
the word "premises" in clause (hh) of Sec- 
tion 13(1) and particularly in the latter 
part of the said clause quoted above, 
mean necessarily a building in which pre- 
sent tenements are located or does the 
word "premises” also mean the said 
building or house and, or some other 
houses belonging to the landlord by the 
demolition of which one new building Is 
sought to be erected by him after ap- 
proval of the same from the local autho- 
rity? 

IL Now. S. 12 of the Bombay Rent 
Art restricts the landlord's right to ter- 
minate contractual tenancies and evict his 
tenant according to the terms of the con- 
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tract as long as the tenant is ready and 
ynlling to pay the standard rent and ob- 
serves and performs the other conditions 
of the tenancy in so far they are consis- 
tent with the provisions of the Act. This 
is undoubtedly a restriction on the rights 
to hold and enjoy the property belonging 
to the citizen. However, this restriction 
is relaxed by providing several contingen- 
cies in Section 13 on the happening of 
which the landlord is entitled to termi- 
nate the tenancy and get possession of 
the leased premises. Clauses (a) to (f) and 
ft) and (k) of sub-section (1) of Section 
13 deal with the acts of the tenant, 
which disentitle him to the protection of 
the Act and enables the landlord to ter- 
minate his tenancy. Clauses (g), (h), 
(to) and (hto) deal with the contingen- 
cies where the landlord reasonably and 
bona fide requires the premises for cer- 
tain purposes. Clause (1) then provides 
for the contingency where the tenant’s 
requirements of the leased premises come 
to an end because of his acquisition of 
suitable residential premises somewhere 
else. We are in this case concerned with 
the requirements of the landlord imder 
Section 13(1) (to). This clause enables 
the landlord to temporarily terminate the 
tenancy and get possession of the praises 
for the immediate purpose of demolish- 
ing them if the demolition is contemplat- 
ed for the purpose of erecting new build- 
ing on the premises sought to be demolish- 
ed. This requirement must be reasonable 
and bona fide. Sub-sections (3A) and (3B) 
of Section 13 provide for certain acts by 
the landlord to ensure that the alleged 
requirements of the landlord for demoli- 
tion and erection of new building are 
really genuine and the protection afford- 
ed to the tenant by the other provisions 
of the Rent Act is not rendered illusory. 
Section 17A enables the tenant to get 
possesrion of the vacated premises if the 
work of reconstruction is not started 
within the time mentioned in Sub-section 
(3 A) of Section 13. Section 17B and 
Section 17C further ensure that the tenant 
so eincted gets back the possession of the 
tenement in the new building on the same 
terms and conditions on which he occupi- 
ed it immediately before his eviction, 

12. The scheme as laid down in sub- 
sections (3A) and (SB) of Section 13 of 
the Bombay Rent Act requires the land- 
lord to obtain a certificate from the duly 
constituted Tribunal to the effect that the 
plans and estimates of the new building 
have been properly prepared and the 
necessary funds for the reconstruction 
of the house are available to the land- 
lord and other conditions laid down by 
the State Government in this behalf are 
complied with by him. He is also requir- 
ed then to give an undertaking to the 
Court at the time of the institution of 
the suit saying that the new proposed 


building shall contain not less than two 
times the number of residential tene- 
ments and not less than two times the 
floor area contained in '&e premises 
sought to be demolished. 

13. As stated above, all these sub- 
clauses and clauses of Section 13 m a 
way seek to relax the restrictions impos- 
ed on any landlorf in the matter of 
employment of his own property. The 
object of Section 13(1) (to) seems to per- 
mit the landlord to have a new construc- 
tion of his choice in place of the existing 
structure. _ But while ensuring the 
tenant’s right to get back the possession 
of the premises or tenements in lieu of 
the lost ones on the same terms and con- 
ditions in the new building, the togisla- 
ture also has imposed a further condition 
on the landlord so desiring to erect a 
new building in place of the old, that he 
should imdertake to have not less than 
two times the number of residential tene- 
ments in his contemplated new build- 
ing and not less than two times the floor 
area contained in the premises sought to 
be demolished. The object of these pro- 
visions is very clear. In the first inst- 
ance. the ovroer of the building is enabl- 
ed to demolish the old types of structures 
which may, in some cases, be found to 
be only unsuitable to modem ideas and 
modem reqmrements, subject to the se- 
curity of the tenants’ nght to get similar 
tenemmts at standard rent But then 
Ae object also seems to be to ensure that 
P .^6 course of this erection of a new 
building provision is also made by the 
Imdlord for more residential accommoda- 
tion. The reqiiirements of having not 
less than two times the number of resi- 
dential tenements and not less than two 
ttoes the floor area can have no other 
object in view. 

14. But once the landlord is prepared 
to comply with these requiremente, no 
other resWction is sought to be placed 
on his rights. He is enabled to have such 

of construction as he wants, sub- 
ject of course to the tenant’s right to get 
one tenement in the said building. Of 
course, no Court will consider his require- 
ments to be reasonable and bona fide if 
the landlord proceeds to construct pala- 
tial flats which in the nature of thmgs 
will be bevond the reach of the present 
tenants. But that aspect will be relevant 
to consider as to whether the landlord’s 
requirements are reasonable and bona 
fide or not. But as long as his require- 
ments are proved to be reasonable and 
bona fide and as long as he is shown to 
possess the necessary finances and has 
got his plans approved from the local 
authority, the Bombay Rent Act itself 
does not proceed to impose any further 
restrictions. Question then is, can any 
owner or landlord be prevented from 
having one new building in place of two 



A.LB. 


124 Bom. Badrinarayan v. Nichaldas (Deshpande J.) 


or more existing buildings, merely be- 
cause, the plan of the new building does 
not prowde for residential quarters, in the 
the identical premises or plans, from 
which some of the tenants are being 
evicted, even though he can provide in 
the new building, accommodation to all 
the tenants in the existmg building in 
some quarter or the other, and also is 
in a position to afiord not less than two 
times the number of residential tene- 
ments and not less than two times the 
floor area contained in the two houses by 
demolishing which he wants to construct 
one building in accordance with one in- 
tegrated plan? 

15. Of course, the first Inherent 
restriction must fiow from the location 
and situation of such two or more houses. 
No such one building will be possible if 
the two or more sucii houses are not 
adjacent to each other or are not other- 
wise connected with eaci other by any 
link. In that case, no landlord or no 
owner can have an integrated plan for 
one building on two or more of his 
premises. Tte second limi tation is about 
his capacity to have the necessary finance. 
The third limitation is as to whether his 
plan conforms to the requirements of the 
rules and regulations of the local au- 
thority. But these restrictions have noth- 
ing to do with the provisions of the 
Bombay Rent Act In case an ovmer is 
in a position to cross these limitations 
and hurdles discussed above and is also 
in a position to comply with all the re- 
quirements of the Bombay Rent Act 
provided in sub-sections {3A) and (3B) 
of the Act and also satisfies the Court 
that his requirements are reasonable and 
bona fide, there is nothing in the Act 
which can prevent the landlord from so 
planning his construction and so ac- 
commodating his tenants, who are hous- 
ed at present in two or more houses 
belonging to him and whom he w^ts to 
house in only one new building which he 
proposes to construct in place of the pre- 
sent ones by demolishing them. 

16. It is against this backgroimd and 
this context that I have to dedde the 
contention of l.Ir Pendse, the contention 
being that the new building contemplat- 
ed by the landlord and conforming with 
the requirements of sub-section (3A){a) 
of S. 13 of the Act must necessarily be 
erected on the identical place where the 
present structure of house No 1163 is 
located and if the tenements are erected 
on some other buildmgs, that will not be 
"erecting new building on the premises 
sought to be demolished” vdthin the 
meaning of clause (hh) of S 13(1) Em- 
phasis IS laid on the word "premises” for 
the demolition of which the tenant is to 
be evdcted on the representation that a 
new building is going to be erected on the 
same "premises”. Now, the word "pre- 


mises” is defined in S. 5(8) of the Act 
Sub-clause (a) of the said sub-section has 
no relevance for deciding the controversy 
in disputa Sub-clause (b) defines "pre- 
mises” to mean "any building or part of 

a building let separately ” 

The wording of rest of the sub-clauses is 
not materiaL Then the word "tenement” 
is defined in S. 5(12) to mean "a room or 
group of rooms rented or offered for 
rent as a unit”. This definition of "tene- 
ment” was added by the Amendment Act, 
Bom 53 of 1950, and was not originally 
there when the Act was introduced in 
the year 1948. Now, if one examines the 
provisions of S. 12 or the several clauses 
of Section 13(1) of the Act, dealing with 
some act or other of the tenant which 
deprives him of the protection of the Act, 
the word "premises” used therein seems 
to have been used with reference to the 
building or part of the building which is 
actually in occupation of one tenant In 
a given case, it is capable of being con- 
sfcmed to mean "tenement”. But that 
does not seem to me to be the position 
with regard to certain other clauses of 
S. 13(1), such as clauses (g), (hh) and 
(hhh), where the landlord is enabled to 
get the possesaon of the premises either 
for his own occupation or for construc- 
tion of new building. The sense in 
which the word "premises” is used in all 
these clauses seems to cover not only one 
tenement or a part of a building or one 
building alone, but the word is capable 
of covering more than one tenement or 
more than one part of the building or 
even more than one bufiding occupied by 
more than one tenant Take, for exam- 
ple, the case contemplated bs' clause (g) 
of Section 13(1). One buildmg may con- 
sist of more than one flat or more than 
one block or even more than one room, 
and all these may be occupied by more 
than one tenant The landlord may rea- 
sonably and bona fide require the tene- 
ments or rooms or buildings so occupied 
by more than one tenant, and 5 ’et all 
th^e buildings may come within the de- 
finition of "premises” which are reason- 
ably and bona fide required by the land- 
lord for occupation by himself. The 
same is the case with clatise (h) of Sec- 
tion 13(1), where the landlord requires 
possession of the premises for repairs, 
which may have been occupied by more 
than one tenant and therefore consisting 
of more than one tenement or even more 
than one building, depending of course 
on the nature of the repairs called for. 
The same is true of clause (hh) Suppos- 
ing the premises consist of one tenement 
or one flat in a big building and suppos- 
ing the landlord established his bona 
fide and reasonable requirements for the 
immediate purpose of its demolition and 
erecting a new building thereon, surely 
no landlord can contemplate of erecting 
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a new btnlding only in place of one tene- 
ment or one block or one flat in the whole 
bmldins. In fee very nature of things, 
the scheme woiild be of _ demolishing the 
entire building and erecting a new build- 
ing thereon. The word "premises" used 
in clause must therefore necessarily 
mean not only one tenement or part of 
a building but ihe entire building. But 
then sub-section (3A) (a) requires the 
landlord to increase the nximber of resi- 
dential tenements and also the floor 
area. One way of complying with this 
requirement will be by adding more 
floors than are contained in the preset 
structure. But the other way by which 
thi'; requirement ran be complied with 
can be by extending the area of the plot, if 
it is possible for the landlord to do so. 
In that case, necessarily the landlord will 
have to acquire more open plots or areas 
on which such added construction can 
be raised. The word '^premises" there- 
fore, in clause (hh) of Section 13(1) not 
only means one tenement or only a part 
of a building or, for that matter, even 
one building but means somethmg more. 
The sense in which this word is used in 
this clause is capable of covering the area 
of more than one building. In fact the 
word "premises” in this clause means 
part of a building or a building or more 
than one building, by the demolition of 
which the landlord contemplates erecting 
a new one buUdmg. As laid down by the 
Supreme Court in the case reported in 
Anand Niwas (P) Ltd, v. Anandji, AIR 
1965 SC 414 the sense in which the ex- 
pression in different sections, and even 
clauses, is used must be ascertained from 
the context of the scheme of an Act, the 
language of the provisions and the object 
intended to be served thereby. The 
Supreme Coint has held in this case that 
the word "'tenant” used in the different 
clauses of Section 5(11) of the Bombay 
Rent Act and Sections 13, 14 and 15 co- 
vers both a contractual as well as statu- 
tory tenant depending on the context in 
which the said word has been used in 
the said clauses of sub-section (11), and 
other sections. In another judgment of 
the Supreme Court reported in Shamrao 
V. District Magistrate, Thana, AIR 1952 
SC 324, at pp. 326-27 it is held that "it 
is the duty of Courts to give effect to the 
meanmg of an Act when the meaning can 
be fairly gathered from the words used, 
that is to say, if one construction will 
lead to an absurdity' while another will 
give effect to what commonsense would 
show was obviously intended, the con- 
struction v.'hich would defeat the ends of 
the Act must be rejected even if the same 
words used in the same section, and even 
the same sentence, have to be construed 
differently”. In "IVorkmen, D. T, E. v. 
Management, D. T. E., AIR 1958 SC 353 
the Supreme Court was interpreting the 


word "person” used in Section 2(k) of the 
Industrial Disputes Act, 1947. Thdr 
Lordships observed that the words of a 
statute, when there is a doubt about their 
meaning are to be understood in the sense 
in which they best harmonise with the 
subject of the enactment and the object 
which the Legislature has in view. Their 
meaning is found not so much in a strict- 
ly gr amm atical or etymological propriety 
of ^guage, nor even in its popular use 
as in the subject or in the occasion on 
which they are used, and the object to 
be attained. 

17, Having regard to these principles 
m regard to the interpretation of a word 
in a statute, and having regard to the 
object with which Section 13 of the Bom- 
bay Rent Act as a whole and Section 13 
(l)(hh) in particular, is introduced in the 
scheme of the Act and having regard to 
the context in which the word "premises” 
occurs in clause (hh) of Section 13(1) as 
aho sub-sections (3A) and (3B) of Sec- 
tion 13 and the subject-matter with which 
these sub-sections of Section 13 are deal- 
ing, the word "premises” cannot be con- 
strued to mean merely a tenement in oc- 
cupation of a particular tenant or the part 
of a bunding or building occupied by one 
or more than one tenant. The word "pre- 
mises” is wide enough to include in its 
pveep building or more than one build- 
ing occupied by a tenant or more t han 
one tenant, by the demolition of which one 
new building is sought to be erected by 
the landlord in accordance with the plan 
approved by the local authority. In this 
view of the matter, the contention of 
Mr. Pendse fails. The "premises” on 
which the tenements are required to be 
biult by the landlord in terms of the 
scheme under Section 13(l)(hh) are not 
necessarily confined to house No. 1163 
occupied at present by the respondents in 
these two Special Civil Applications as 
tenants but the word "premises” covers 
both the houses. House No. 1163 as weU 
as house No. 667, which are adjacent to 
each other and which belong to the plain- 
tiff ovmer, by the demolition of which 
plaintiff seeks to erect one new building. 
And if the landlord has provided tene- 
ments as required under sub-section (3A) 
(a) in one part of the said building, the 
same satisfies the requirements of the 
said sub-section, notv/ithstanding that 
the residential tenements are actually 
located in place of the structure v/hich 
v.*as standing in house No. 667 and not- 
withstanding that no residential tene- 
ments have been provided in place of the 
structure now standing in house No 1163. 
The finding of the learned Assistant 
Judge on this point deserves to be set 
aside. 

IS. Mr. Pendse. the learned advocate, 
also argued that the requirements of the 
landlord can neither be said to be bona 
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fide or reasonable. The argument is that 
novT all the tenements contemplated 
under the plan and intended to be set up 
in place of the old structure in house No. 
667 have already been constructed and 
even an outlet and passage has been pro- 
vided to the residents of the said tene- 
ments from the ade of Maide AIL 2>Ir. 
Pendse argues that what the landlord now 
wants to provide in place of the structure 
in house No. 1163 is only a passage for 
the residents of house No 667 for going 
towards Someshwar Mandir Road and in 
a part of the said house a shop is being 
prowded by the landlord. The argument 
is that demolition of the present structure 
in house No. 1163 is really meant for 
prowding a passage. According to Mr. 
Pendse, one passage hawng already been 
prowded on Maide Ali Road, the prow- 
don of a further passage from the dde of 
Someshwar Road cannot be said to be 
reasonable requirement of the landlord. 
TTis further argument is that after demoli- 
tion of the present shop structure exist- 
ing in house No. 1163 the landlord is try- 
ing to construct a new shop which is 
bound to fetch more rent and which will 
be beyond the reach of the present ten- 
ant and that v,uy the requirements of the 
landlord are not even bona Bde. I do 
not find any substance in these submis- 
dons of Mr. Pendse The shop and the 
passage contemplated to be constructed 
in place of the structure in house No. 
1163 is part and parcel of the entire plan 
that was dedgned b^' the landlord when 
the plan was submitted for appro%*al to 
the local authority'. I do not find any un- 
reasonableness if as a part of the plan of 
the entire construction one passage is 
provided for going to Someshwar Mandir 
Road and other passage is prowded for 
ilaide Ali Road. It is an accident in this 
case that the present proceedmgs con- 
tinued to be dragged on and the construc- 
tion in place of house No. 667 has been 
completed long ago. It is not proper to 
condder the reasonableness of the re- 
quirement of this passage by relying on 
the anomalous dtuation that is the result 
of dragging of the litigation in the 
present two cases. In dther case there 
is absolutely no ewdence to show 
that prowding for the passage con- 
templated 'imder the plan is in any 
manner unreasonable. No material is 
brought on record to show that the 
contemplated provision of a shop in place 
of the present structure in house No 1163 
is mala fide. No material is brought on 
record to show that the object of it is 
really to construct the shop in such a 
manner as to keep it beyond the reach of 
the present tenant who occupies the said 
shop. There is accordmgly no force in 
this submission of l>Ir. Pendse. On the 
facts established in this case. I do not 


find that the requirements of the land- 
lord are either unreasonable or mala fide. 

19. Mr. Pendse then argued that the 
premises in dispute cannot be said to be 
consisting of not more than two floors as 
admittedly there is a loft on the first 
floor, ilr. Pendse particularly argues 
that clause fhh) of Section 13(1) of the 
Bombay Rent Act contemplates that the 
premises should be "of not more than 
two floors”. He says that this clause 
does not say that the premises must 
necessarily consist of three floors: 
According to ilr. Pendse, once the nega- 
tive test is established by tenant that 
there is something more than two floors 
in the premises, the landlord’s right to get 
his tenants ewcted under this clause (hh) 
stands defeated. I do not find any sub- 
stance in this submission also of Mr, 
Pendse. Admittedly there is one loft on 
the top of the first floor. Both the 
Courts have taken the view that, that loft 
cannot be equated with the existence of 
the floor. I do not find any error with 
which this concurrent finding can be said 
to be suffering from. I may also add that 
the Explanation added to Section 13(1) 
(hh) of the Act by Maharashtra Amend- 
ment Act No. 13 of 1964 goes a long way 
to answer this point raised by Mr. 
Pendse, 

20. Mr. Pendse also argued that not 
the original certificate but only a copy of 
the certificate of the Tribun^ was en- 
closed at the time of the institution of 
the plaint and this was no compliance 
with sub-section {3A) of Section 13. I 
also do not fiind any substance in this 
submission, as this point has been fully 
dealt with by the two Courts below and 
the point has been negatived, 

21- Mr. Pendse lastly argued that this 
is certainly not a case which warrants in- 
terference under Article 227 of the Con- 
stitution. Unless some errors apparent on 
the face of the records are shown, inter- 
ference m exercise of the extraordinary 
jurisdiction possessed by this Court under 
Article 227 is not proper. In my opinion, 
the learned Assistant Judge has, in the 
first instance, misread the evidence of the 
plaintiff in arri\’ing at the conclusion that 
the two houses, house No 1163 and house 
No. 667. were not adjacent This finding 
based on the misreading of the ewdence 
led him further to hold that these two 
houses were separate entities and all his 
findings thereafter are based on this er- 
roneous approach based on equally erro- 
neous findings. As stated above, fact is 
that these two houses are adjacent 
Secondly the "premises” contemplated 
in the se\'eral clauses of section 13(1) (hh) 
and (3A) and (SB) cover not only premises 
actually rented out to the tenants but 
also the entire building or the buildings 
standing on the land or lands owned by 
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the plaintiff, notwithstanding that they 
are shown as different units in the re- 
cords of the Mimidpality, It must fol- 
low that the learned Judge’s judgment 
suffers from several errors apparent on 
the face of the record, which nece^arily 
palls for interference of this Court in ex- 
ercise of the powers possessed by it under 
Article 227 of the Constitution. 

22. The result is that the rules in 
both the Special Civil Applications are 
made absolute- There will, however, be 
no order as to costs as far as this Court 
is concerned in both the applications. 

23. This decree not to be executed "in 
both the cases” for three months from 
today. 

DVT/D.V.C, Ellies made absolute. 
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Kailas Smng Works, Appellant v. 
Municipality of Bhivandi and Nizampur, 
Kespondents. 

Appeal No. 102 of 1966, D/- 18-3-1968, 
again^ judgment of Civil J. Sr. Dvn. 
Thaima in SpL Civil Suit No. 4 of 1964. 

(A) Municipalities — Bombay District 
Municipal Act (3 of 1901), Ss. 167, 167A — 
Bombay General Clauses Act (1 of 1904) 
S. 3(20) — Negligence of Municipality or 
its Officers — Suit for damages — Effect 
of Ss. 167 and 167A — (Tort — Negli- 
gence). 

The provisions of Ss. 167 and 167A 
read together give no absolute immunity 
to the municipality in respect of acts 
done negligently. The emphasis is on 
"good faith" he. honestly, and not on ne- 
gligence. If a muniapality acts in dis- 
charge of statutory duties, whether en- 
joined or authorised (permitted), as lor^ 
as it acts honestly, no action would lie 
against it even if it acted negligently. But 
if it did not act honestly, the negligence 
would be actionable. The plainUIf must 
in such action establish want of "good- 
faith" or honestly in addition to the ne- 
gligence. (Para 7) 

Further, every man is presumed to in- 
tend and to know the natural and ordi- 
nary consequences of his acts. The defen- 
dant should be liable for the natural and 
necessary consequences of his acts, whe- 
ther he in fact contemplated them or not. 
On facts, it must therefore be held that 
the defendant municipality in executing 
the work in question did not act honestly 
or in good faith and is not protected in 
respect of its negligence W Section 167 
of the Bombay District Municipal 
Act and that the suit for damages against 
it was not barred by Section 167. 

(Para 27) 


(B) Municipalities — Bombay District 
Municipal Act (3 of 1901), S. 167 — Bom- 
bay General Clauses Act (1 of 1904), Sec- 
tion 3(20) — Good faith — What amounts 
to — Person whether acted in good faith 
— Depends on facts of the case — (Words 
and Phrases ■ — Good faith) — (General 
Clauses Act (1897), S. 3(22) ) — (Penal 
Code (1860), S. 52). 

In order to act in good faith, a person 
must act honestly. A person cannot be 
said to act hone^y unless he acts with 
fairness and uprightness. A person who 
acts in a particular manner in the dis- 
charge of his duties in spite of the know- 
ledge and consciousness that injury to 
someone or group of persons is likdy to 
result from his act or omission or acts 
with wanton or wilful negligence in 
spite of such knowledge or consdousness 
cannot be said to act with fairness or up- 
rightness and, therefore, he cannot be 
said to act with honesty or in good faith, 

(Para 8) 

Good faith implies upright mental atti- 
tude and clear consdence. It contemplates 
an honest effort to ascertain the facts 
upon which the exercise of the power 
must rest. It is an honest determination 
from ascertained facts. Good faith pre- 
cludes pretence, deceit or lack of fair- 
ness and uprightness and also precludes 
wanton or wilful negligence. AIR 1961 
Puni 215, ReL on. (Para 14) 

The definition of the term 'good faith’ 
in the General Clauses Act lays stress on 
the one aspect of honesty only, irrespec- 
tive of negligence, but that in the Indian 
Penal Code lays stress on two aspects, 
viz., honesty of intention along with due 
care and attention. Both the definitions 
retain the real essence of good faith, 
which is honesty. This is a feature com- 
mon to both the definitions. (Para 14) 

Whether in a particular case a person 
acted with honesty or not will depend on 
the facts of each case. (Para 8) 

(C) General Clauses Act (1897), S. 3(22) 
— Acts prior to 1897 — Applicability of 
definition of good faith — (Contract Act 
(1872), S. 2) — (T. P. Act (1882), S. 3). 

The definition of 'Good faith’ in Sec- 
tion 3(22) would naturally not apply to 
Acts prior to the passing of the General 
Clauses Act, such as the Indian Contract 
Act or Transfer of Property AcL To 
these provisions, the definition of "good 
faith” as understood generally in civil 
law would apply, viz., that nothing is 
said to be done in "good faith” which is 
done without due care and attention: that 
is the care and attention expected of a 
man of ordinary prudence. (Para 9) 

(D) Civfl P. C (1908), Pre, — State- 
ment of Objects and Reasons ■ — Use of-~ 
(Interpretation of Statutes). 

The Statement of Objects and Reasons 
cannot be used for arriving at a correct 
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interpretation. The Comrts have to in- 
terpret tile sections as they find ^em and 
not by the Statement of Objects and 
Reasons (Para 9) 

(E) IVInnicipalities ■ — Bombay District 
Municipal Act (3 of 1901), S. 167 — ; Doi^ 
thinas authorised by Statute — Liability 
for negligence — When arises — (Tort — 
Negligence). 

If things authorised to be done by a 
statute are cardessly or negligentls’’ done 
an action is maintainable. Such a breach 
is known as statutory negligence. The 
word 'negligence’ in such cases means 
adopting a method which in fact results 
in damage to a third person except in a 
case where there is no other way of per- 
forming the statutory duty. So that it is 
negligent to carry out work in a manner 
v.’hicdi results in damages unless it can be 
shovm that, that and that only, was the 
way in which the duty could be perform- 
ed. Powers given fay a statute must be 
exercised reasonably, and not to the pre- 
judice of the publia (Para 28) 

Held on facts that flood waters had en- 
tered the premises of the plaintiff and 
caused damage to his property and goods 
because the execution of the work by 
constructing the nullah and by putting a 
slab on it, was carried out with wilful 
and wanton negligence without good 
faith, that the said damage had^ been 
proved at Rs. 54,560 and that the stut was 
not barred by S. 167 of the Bombay Dis- 
trict Municipal Act (Paras 39, 48) 

(F) Evidence Act (1872), S. 114, HL 
(c) — Official acts — Presumption as to 
regularity — Extent of — Absence of 
negligence in carrsung out public worts 
not presumed. 

'Ihe presumption provided for in Illu- 
stration (e) to S 114 is only a presump- 
tion as to procedmre that the necessary 
procedure in doing all official acts has 
been followed. There is no presumption 
that in carrymg out public works the 
Government takes necessary precautions 
to see that no injury is caused by negh- 
gence to the public. (Para 40) 

(G) Tort — Negligence — Claim fcjr 
damages — IVIitigation _ of loss — It is 
duty of plaintiff to mitigate the loss. 

(Para 45) 

(H) Municipality — Bombay District 
Municipal Act (3 of 1901), S. 167 — Works 
carried out by lilunicipality — Negligence 
of contractors and engineers — Liability 
of the Municipality as principal — (Con- 
tract Act (1872), S. 226) — (Tort — Ne- 
gligence). 

The contention that the mumcipality 
had engaged qualified engineers and ex- 
perienced contractors and therefore could 
not be held guilty of negligence is not 
correct With regard to the contractors, 
however much experienced, they woidd 
merely carry out the woric according to the 


plans prepared by the Municipality. If 
the engineers are negligent the munia- 
pality would he liable. The liability of 
the principal for the wrongful act of his 
agent rests on the groimds that the prin- 
cipal is a person who has selected the 
agent and that the principal ha\’ing dele- 
gated the performance of a certain dass 
of acts to the agent the prindpal should 
bear the risk. AH that is necessary* is 
that the act should have been committed 
by the agent in the course of his em- 
ployment although the prindpal did not 
authorise, or justify, or partidpate in the 
act or even if he forbade it or disapprov- 
ed of it The liability of the prindpal 
for the wrongs of his agent is a joint and 
several liability with the agent The in- 
jured party may sue either or both of 
them. (Para 47) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 17 fV 52)=(1964) 

8 SCR 273, State of Punjab v. 

M/s. Modem Cultivators 20 

(1965) AIR 1965 All 233 (V 52)= 

1965 (1) Cri LJ 539, Kedamath v. 
State 12 

(1961) AIR 1961 Punj 215 (V 48)=1961 

(1) Cri LJ 710, Harbhajan Singh v. 
State of Punjab 13 

(1955) AIR 1953 Bom 93 (V 42)=56 
Bom LR 597, G. S. Pathak v. S. S. 
Nisal 10 

(1954) AIR 1954 Orissa 225 (V 41)= 

1954 Cri LJ 1625, Babulal Agarwalla 
V. Province of Orissa 12 

(1940) AIR 1940 Bom 35 (V 27)=41 
Bom LR 1227, Emperor v. R. K. 

Naik 12 

P. P. Khambata and D. S. Parikh with 
Shamaldas P. Modt for App^ant; Y. B. 
Rege with V. B Rege, for Respondents. 

NAIN, J. : This is a plaintiffs’ appeal 
against the judgment and decree of the 
learned Civil Judge, Senior Division, 
’Thana, dismissing their suit for recovery 
of Rs. 1,00,012 as damages for loss caused 
to their property on 5th July 1963 by 
flood water, _ filed against the Munidpa- 
lity of _ Bhivandi and Nizampur. ’The 
plaintiffs allege that they have suffered 
the loss on account of the negligence of 
the defendants. 

2. The plaintiffs occupy a permanent 
structure on Yacoob Road at Bhivandi 
wherein they carry on the business of 
sizing yam. They had machineiy. raw 
materials and other goods stored in the 
premises at all material times prior to 
and during the month of Jul5* 1963. 
There is a gutter about li feet wide run- 
ning along side Yacoob Road between 
the said Yacoob Road and their factory 
premises. On the other side of the road, 
there is an open nullah running parallel 
to the road. This nullah is about 40 to 
45 feet wide and provides a passage for 
dirty water and rain water passing to the 
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creek. The plaintifis allesed that the 
defendants covered the said nullah with 
a slab after narrowing it to a width of 15 
feet where the slab was put without pro- 
viding adequate passage for rain water 
and durmg the monsoon of 1963 _ for 
water from the catchment area constitut- 
ing Varala Tank. The Govermnent of 
Mhharashtra at the instance of the 
defendants demolished a portion of 
Varala Tank in April 1963. In consequence, 
the rain water falling in the catchment 
area of the lake was expected to pass 
along ivith the ram water falhng in the 
catchment area of the nullah through 
this nullah on to the creek. The plaintiffs 
say that in spite of the partial demoli- 
tion of the Varala Tank, over a height 
of six feet from the ground level, the 
defendants commenced the work of lay- 
ing the cement slab across the nullah 
after the demolition of the said part of 
the said tank and completed the work of 
the laymg of the slab in the second week 
of June 1963. They further alleged that 
the centring work to support and settle 
the slab continued to remain unremoved 
till about the first week of July 1963, 
This centring work obstructed the pas- 
sage of bushes and debris and together 
they prevented the water from passing. 
The defendants failed to keep the nullah 
free of centring bushes and debris for 
the flow of the water in July 1963. The 
plaintiffs further alleged that their machi- 
nery and goods in the Sedd pre mi ses at 
Yacoob Road were damaged by heavy 
rain water entering the premises as a re- 
sult of heavy rams on 5th July 1963. Ac- 
cording to them, the nullah overflowed 
because of the obstruction to the passage 
of water caused by the narrowmg of the 
nullah, slab, centring and garbage. Ac- 
cording to them, the damage sustained by 
their goods was the direct result of the 
action of the defendants by reason of 
their negligence and the defendants were 
therefore liable to make good to the 
plaintiffs the loss caused by the damage. 
The defence of the defendants was that 
there was no negligence on their part in 
narrowing or slabbing the nullah or in not 
removing the centriiig or alloiving gar- 
bage to collect. They contended that the 
damage was due to heavy rain which was 
an act of God Their prindpal defence, 
however, was that a suit of this nature 
was barred by the provisions of S. 167 of 
the Bombay District Municipal Act, 1901. 

3. One of the reasons, and in fact the 
principal reason, for the dismissal of the 
plaintiffs’ suit was that the suit was bar- 
red by the proiisions of Section 167 of 
the Bombay District Municipal Act, 1901. 
Sections 167 and 167A(1) read as under; 

"167. No suit shall he in respect of 
anything in good faith done or intended 
to be done under this Act or against any 
municipality or against any committee 
1969 Bom./9 IV G— 16 


constituted trader this Act or against any 
officer or servant of a Municipality or 
against any person acting under and in 
accordance with the directions of any 
such municipality, committee, officer or 
servant or of a magistrate”. 

“167A. (1) No suit shall lie against a 
mumcipality or against any officer or 
servant of a municipality in respect of 
any act done m pursuance of execution 
or intended execution of this Act ” 

4. Mr. Rege appearing for the defen- 
dants contended that Section 167 of the 
Bombay District Municipal Act, 1901, 
read with Section 3(20) of the Bombay 
General Clauses Act, 1904, gave absolute 
immunity to the defendants in respect 
of acts done under the Bombay District 
Municipal Act, even if they were done 
negligently. He contended tiiat aU suits 
for damages for loss caused by neglig- 
ence of the defendants were barred, pro- 
vided that such acts were done in the 
discharge of duties enjoined or authoris- 
ed by the said Act. Section 3(20) of the 
Bombay General Clauses Act, 1904, is a 
verbatim reproduction of Section 3(22) 
of the Indian General Clauses Act, 10 of 
1897 and reads as under: 

"A thing shall be deemed to be done 
in "good faith” where it is in fact done 
honestly, whether it is done negligently 
or not”. 

5. The argument of Mr. Rege was 
•that S, 167 of the Bombay District Muni- 
cipal Act, barred all suits in respect of 
acts done in "good faith” in discharge of 
duties enjoined or authorised by the said 
Act. The expression "done in good faith" 
has been defined in the Bombay General 
Clauses Act to mean "done honestly 
whether done negligently or not". He 
therefore argued that all suits for reco- 
very of damages for loss caused by the 
defendants’ negligence were barred, and 
negligence of a District Municipality 
could never be actionable. 

6. We p_ointed out to Mr. Rege the 
provisions of S. 167 A(l) of the Bombay 
District Municipal Act which provided 
that no suit would lie against a muiuci- 
pality in respect of an alleged neglect or 
defaiilt in the execution of the Act, un- 
less the suit was brought after the expiry 
of the period of statutory notice and 
within six months of the accrual of the 
cause of action. _ We suggested that this 
contemplated suits against a municipali- 
ty in respect of acts of negligence, and 
did not appear to create an absolute bar 
against such suits. We pointed out that 
the interpretation suggested by Mr Rege 
would be contrary to and do violence to 
the prowsions of S. 167A(1), and would 
render the words "or in respect of any 
alleged neglect or default in the execu- 
tion of this Act” superfluous and mean- 
ingless Therefore, Sections 167 and 167A 
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must be read together and reconciled and 
the correct interpretation must not dis- 
card or render meamngles any part of 
either section, but must give mea n i n g to 
and be consistent with both the sections 
if such an interpretation is possible 

7. In our view, these two proviacins 
read together give no absolute immunity 
;to the defendants in respect of acts done 
negbgently. The emphasis is on "good 
faith" i.e. honestly, and not on negligen- 
ce If mimiapalitv acts in discharge of 
statutory duties, whether enjoined or au- 
thorised (permitted), as long as it acrts 
honestly, no action would lie against it 
even if it acted negbgently But if it did 
not act honestly, the negbgence would be 
actionable The plamtifi must m such 
action establish want of 'good faith’ or 
honesty in addition to the negbgence 
This interpretation gives meaning to all 
the parts of Ss 167 and 167A and is con- 
sistent ivith all the parts. This appears 
to us to be the correct interpretation. 

8. In order to act in good faith, a 
person must act honestly. A person can- 
not be said to act honestly unless he acts 
with fairness and uprightness. A person 
who acts in a particular manner in the 
discharge of his duties in spite of the 
knowledge and consciousness that injury 
to someone or group of persons is likely 
to result from his act or omission or acts 
with wanton or -wilful negbgence in spite 
of such knowledge or consciousness 
cannot be said to act -with fairness or up- 
rightness and. therefore, he cannot be 
said to act -with honesty or in good faith. 
ViTiether in a particular case a person 
acted -with honesty or not -wib depend on 
the facts of each case. If, for example, 
with a -view to construct a road a munici- 
pality wishes to blast a rock with 
dynamite near a town and acts agmnst 
expert opinion that the town is -within 
the range of harm, and the rock diould 
be removed by quarrying it cannot be 
said to aci honestly if it proceeds to blast 
the rock. It can also not be said to act 
honestly if it proceeds to blast the rock 
without taking expert advice. If it re- 
fuses to see hsht and hides its face from 
the light It would be acting with -wanton 
and wilful negligence and its negbgence 
coupled with want of honesty and gcxid 
faith would be actionable. In the matter 
before us it is cximmon ground that in 
laving the slab complaint oL the de- 
fendants were carrying out a duty au- 
thorised by Section 54(1 )(i) of the Act. 
But if they earned out the said duty 
with the Imowledge of demobPon of 
Varala Dam up to a height of six feet 
and with such knowledge narrowed the 
nullah or allowed the centring to re- 
main and to obstruct the passage of 
bushes and debris, they -would not be said 
to act honestly. In such case, they knew 
and ought to have knowm that tbs 


cxmstructed -water passage would not be 
sufficient to carry the w’ater coming from 
the additional catchment area and the 
centring would obstruct the passage of 
bushes and debris brought by the 
increased velocity of -water. 

9, The defirution of "good faith" in 
the Indian General Clauses Act, X of 
1897. Section 3 (22). would naturally not 
apply to Acts prior to the passing of the 
said Act. such as the Indian Contract 
Act or Transfer of Prope^ Act. T« 
these provisions, the definition of "good 
faith” as tmderstood generaH 3 ' in dvb 
law -would apply. -viz_ that nothing is 
said to be done in "good faith" which is 
done -without due care and attention, that 
is the care and attention expected 
of a man of ordinary prudence. Nor 
would the definitions of "good faith” in 
the Indian Penal Code or the limitation 
Act, apply because those definitions are 
differently worded. In several States in 
India, the expression "good faith" is 
differently defined by the local General 
Clauses Acts in their appbeation to the 
State Legislation and the interpretations 
put on the local definitions would only 
be a guide if the expression is similarly 
defined. Sections 167 and 167A were 
substituted for the original S. 167 by the 
Bombay Act 52 of 1949. and any inter- 
pretation of the previous provisions by 
our own High Ck)urt would have no 
direct a-ppbeation though it may be of 
some help. Mr. Eege has drawn our at- 
tention to the Statement of Objects and 
Reasons in introducing the amending bill 
which became Act 52 of 1949. This 
statement is published in the Bombay 
Government CJazette, dated 20th August 
1949. Part V, page 287. and clause 33 of 
the Statement pertains to Ss. 167 and 
167A. This statement can, however, not 
be used for arriving at the correct inter- 
pretation. After we have arrived at our 
Q-wn interpretations of these sections, 
clause S3 of the Statement has not help- 
ed us to change our mind, because we 
have to interpret the sections as we find 
them, and not by the Statement of Ob- 
jects which reads as under; 

"CL 33 — It is considered desrable to give 
the muniedpahties and their officers and 
servants protection from suits in respect 
of the acts done or intended to be done 
by them in good faith in exerdse of the 
powers conferred on them by the 
Municipal Acts or in respect of any alleg- 
ed neglect or default in the execution of 
these Acts. The Bombay District Muni- 
cipal Act. 1901. is being amended suitably 
for the -purpose’’. 

10. Mr. Rege has In-vited our atten- 
tion to the observations of Chagla C J. in 
the case of Govind Sadashiv Pathalt v. 
Sadashiv Shivrao NisaL 56 Bom LR 597, 
at p. 606= (AIR 1955 Bom 93 at p 97) 
-where the expression "good faith” la Sec- 
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tion 14(21 of the Indian Limitation Act, 


1908. came up for mterpretation. These 
observaPons are; 

’’Therefore, while the Bombay General 
Clauses Act emphasises "honestv”and ig- 
nores the factor of neghgence. the Limi- 
tation Act emphasises not "honesty”, but 
the fact that due care and attention has 
been given to the prosecution of the ear- 
lier apphcation’’. 

11- We have already stated that in 
Section 3(20) of the Bombay General Cla- 
uses Act, the emphasis is on acting honest- 
ly and if a muracipahty acts honestly, 
mere neghgence would not be actionable. 

12. Mr Eege has cited before us the 
case of Emperor v R K Naik, 41 Bom 
LR 1227= (AIR 1940 Bom 35) which in- 
terprets a section of the District Local 
Boards Act restricting the right to sue a 
local board. This section is differently 
worded and is not of any help Mr Rege 
has also ated the case of Kedamath v. 
State. AIR 1965 All 233 which interprets 
"good faith” in the Indian Penal Code, 
where also the deSnition is differently 
worded and is in context of criminal law. 
Mr. Rege also dted tiie case of Babulal 
Agarwalla v. Province of Onssa. AIR 1954 
Orissa 225 wherein in interpreting sec- 
tion 3(22) of the General Clauses Act in 
relation to the Defence of India Act, 
1939, Section 17(1), it is observed at page 
231 that 

"Hence if from the proved facts of 
this litigation it can be inferred that the 
public officials acted honestly even 
Riough they might have acted negligent- 
ly it must be held that they acted in 
good faith within the meaning of Section 
17(11 of the Defence of India Act". 

13, A more instructive case cited by 
Mr. Rege is the case of Harbhajan Singh 
V. State of Punjab, AIR 1961 Punj 215 
wherein Mr. Justice Tek Chand after 
comparing the definitions of "good faith” 
in Section 52 of the Indian Penal Code 
and Section 3(22) of the Indian General 
Clauses Act, observes at pages 222-223 as 
follows; 

"The definition of 'good faith’ in the 
Penal Code is negative one The term 
’good faith’ is not attempted to be defin- 
ed there but all that is stated is that if 
an act is not done with due care and at- 
tention, it would not be said to be done 
in ’good faith' This definition comes in- 
to conflict v,nth the definition in the Ge- 
neral Clauses Act to this extent only that 
if a thing has been done negligently, 
though honestly, it would not be deem- 
ed to have been done in ’good faith’. The 
definition of the term in the General 
Clauses Act lays stress on one aspect 
only. but. that in the Penal Code places 
emphasis on two aspects, namely, the hon- 
esty of intention along with due care 
and attention. 


Thus Section 52 excludes the element 
of neghgence from the purview of 'good 
faith’. Both the defimtions retain the 
real essence of ’good faith’, which is that 
a thmg IS done 'honestly'. This is a fea- 
ture common to both definitions without 
which the term ’good faith will lose its 
real meanmg. 'Good faith’ therefore im- 
plies. not only an upright mental atti- 
tude. and clear consaence of a person, 
but also the doing of an act, showing 
that ordinary prudence has been exercis- 
ed according to the standards of a rea- 
sonable person. 'CSood faith’ contempla- 
tes an honest efiort to ascertain the 
facts upon which exerdse of the power 
must rest It must therefore, be sum- 
med up as 'an honest deterrmnation from 
ascertained facts’. 'Good faith’ precludes 
pretence or deceit and also negligence 
and recklessness A lack of dibgence, 
which an honest man of ordinary prud- 
ence is accustomed to exercise, is, in law, 
a want of good faith. Once this is shown, 
good faith does not require a sound judg- 
ment”. 

14. With these observations we are in 
respectful agreement The definition of 
the term in the General Clauses Act lays 
stress on the one aspect of honesty only 
irrespective of negligence, but that in the 
Indian Penal (2ode lays stress on two as- 
pects. viz , honesty of intention along 
with due care and attention. Both the 
defimtions retain the real essence of 
good faith, which is honesty. This is a 
feature common to both the definitions 
Good faith implies upnght mental atti- 
tude and clear conscience It contempla- 
tes an honest effort to ascertian the facts 
upon which the exerase of the power 
must rest It is an honest deterrmnation 
from ascertained facts Good faith pre-| 
eludes pretence, deceit or lack of fairness 
and uprightness and also precludes wan- 
ton or wilful negligenca We must there- 
fore see by application of these principles 
whether the defendants acted honestly. 

15. Mr. Khambatta on behalf of the 
plaintiffs contended that Section 167 
must be stnctly construed as it lakes 
away a citizen’s right to redress against 
a Munidpabty in respect of injury done 
by neghgence. This question would arise 
only if we were faced with a choice of 
interpretations. The interpretation we 
have put appears to us to be the only 
possible interpretation He has next con- 
tended that the defimtion in Sec. 3(20) 
of the Bombay General Clauses Act 
would not apply to Section 167 of the 
Bombay District Municipal Act, because 
the words in Section 167A ”or in respect 
of any alleged neglect or default m the 
execution of this Act” mdicate that ne- 
glect and default are made actionable by 
Section 167A and this clearly indicates 
"something repugnant in the subject or 
context” — words occurring in the pream- 
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ble part of Section 3 of the General Clau- 
ses Act — so as to exclude the application 
of Section 3(20) to Section 167 of the 
Bombay District Municipal Act. We 
have, however, stated above that we have 
put an interpretation that recondles this 
so-called repugnance. There is not hin g 
repugnant in Section 167 of the Bombay 
District Municipal Act to the definition of 
“good faith” m Section 3(20) of the Bom- 
bay General Clauses Act, and the said 
definition applies to Section 167. 

16. Mr. Khambatta attempted an ex- 
treme definition of Section 167 in sub- 
mitting that Section 167 is^ restricted only 
to such cases as do not arise out of or in 
respect of any alleged neglect or default 
in execution of the Act He contended 
that for this type of suit, there is no im- 
munity in Section 167 and the only pro- 
tection or safeguard, ^ven to the ddfen- 
dants is under Section 167A, viz., the sta- 
tutory notice and special period of limita- 
tion. We are unable to accept this sub- 
mission and are of tiie opinion that only 
honest acts are protected even if they be 
negligent Acts of negligence coupled with 
diAonesty would however, not be protect- 
ed. LIr. Khambatta also referred us to 
the provisions of English Common Law 
making a distinction between acts enjoin- 
ed and acts permitted by statute and that 
permissive acts must be performed in 
conformity with private rights and such 
statutory powers must be exercised in a 
manner that is not harmful to the public. 
All these are very healthy prindples, but 
we aire here concerned with the interpre- 
tation of statutory provisions which must 
be interpreted not in light of pradples of 
of English Common Law, but in light of 
the express words used in the statute and 
it may well be the intention of the Legis- 
lature to make a departure from these 
prindples. 

17. We must now proceed to consid^ 
whether the defendants acted honestly in 
Exerdse of their statutory powers and so 
in good faith so as to be entitled to the 
immunity provided in Section 167 of the 
Bombay District Munidpal Act, 1901. 

18. Mr. Mohanlal Parsharam Karwa 
the Prerident of the Bhivandi Munidpa- 
lity from 1961 has given e\ddence in the 
lower Court on behalf of the defendants. 
He stated in his examination-in-chief that 
the Varala Dam was not nothin Bhivandi 
Munidpal limits and that the staff work- 
ing at the dam is paid and controlled by 
the Health Department of the Government 
of Maharashtra and that the contract for 
the re-construction was also given by 
that department.- He has. however, ad- 
mitted that the expenses incurred for the 
re-construction are borne by the Munid- 
palitj'. He has also admitted that even 
before the contract for construction was 
given by the Government, the estimate of 


cost was submitted to the Munidpality as 
the Munidpality had to pay the amount 
Mthough it had no control over the re- 
construction work. He also admitted that 
before the monsoon of 1963, about 15 feet 
in length of the dam above 6 feet from 
the ground level had in fact been demoli- 
shed although he stated that no informa- 
tion about the actual demolition work had 
been received by the defendants. In his 
cross-examination, he denied that Varala 
Dam vetted in the Munidpality, although 
at the time of the inauguration of the 
dam a ttgnplate had been put on the dam 
reading, "Bhivandi-Nazampur Kagar- 
palika Varala Talao”. He also stated that 
the Munidpality had paid Rs. 4,50,000 to 
the State Govt, for the re-construc- 
tion of the dam. He admitted that water 
of the Varala dam was the source of the 
water supply of the town of Bhivandi, 
except that in April-May in each year 
this source is dried up and water has to 
be taken from the Bombay Munidpal Cor- 
poration. _ He admitted that the road 
from Bhivandi to Varala ripm had been 
constructed by the defendants and that 
the defendants paid the electric bill for 
lighting the road. _ He, however, did not 
remember who paid the electridty char- 
ges in respect of the pump at the dam for 
lifting water. He did not know' whether 
staff quarters on the dam belonged to 
the defendants or whether the defendants 
paid electricity charges for those quar- 
ters. He stated that the dam was not 
owned by the Municipality. He stated 
that Manerikar the Chief Engineer to the 
Government of Maharashtra had not in- 
formed him that the dam would be de- 
molished before the monsoon of 1963 and 
reconstructed before April 19^ He ad- 
mitted that Manerikar had visited the de- 
fendants in 1962 and thereafter there had 
been correspondence between the defen- 
dants and Irrigation Department of the 
Government of Maharashtra. He, how- 
ever, did not remember whether the de- 
fendants had written to the Government 
about the urgency of the demolition of 
the dam. 

19. At this stage we mutt mention 
that during the pendency of the suit, on 
5th April 1965 the plaintiffs’ Advocate 
served on the defendants as well as their 
Advocate a notice to produce documents 
(Exhibit 74) aslting them to produce in 
Court on 7th April 1965, inter alia, cor- 
respondence with the Government of 
hlaharashtra regarding the demohtion and 
reconstruction of Varala dam. The de- 
fendants replied on 28th April 1665 (Ex- 
hibit 77) stating that the demand wms 
vague and that the defendants would 
consider the matter if specific letters with 
Euffident description with dates were 
asked for. It is pertinent to note that the 
subject-matter of the correspondence was 
dearly stated in the plaintiffs* notice as 
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well as the parties to the correspondence. 
Dates of letters could only be known to 
the defendants. Hie reply obviously was 
evasive. The defendants did not pro- 
duce correspondence in Court in spite of 
the notice. 

20. In cross-examination Karwa the 
defendants’ President was put several 
questions about the correspondence and 
about its contents, but still the defendants 
chose not to produce the correspondence. 
He stated that the defendants had been 
pressing the Government of Maharashtra 
to reconstruct the dam soon. He admitt- 
ed that the defendants had been asking 
for re-construction due to leakage m the 
dam. When pressed to answer why the 
correspondence was not being produced, 
he replied 'T cannot state why the cor- 
respondence that took place between us 
and the Irrigation Department was not 
produced by us”. Needless to say that 
tile correspondence was not produced in 
the lower Court and has not been pro- 
duced at alL We would, therefore, be 
justified in drawing an adverse inference 
against the defendants that they were 
aware that the Varala dam had been ^de- 
molished in April 1963 from its height 
over 6 feet from the ground level and 
that had the correspondence been pro- 
duced, it would have established the 
negligence of the defendants. It has been 
observed by the Supreme Court in the 
case of State of Punjab v. M/s. Modem 
Cultivators, AIR 1965 SC 17 at p. 26 as 
under: 

"The sole ground upon which the liabi- 
lity of the State could be established in 
this case would be negligence of the 
State in properly maintaining the banks 
of the canal For this purpose it would 
be relevant to consider whether there 
were periodical inspections, whether any 
breaches or the development of cracks 
were noticed along the banks of the canal 
and in particular at the place where the 
breach ultimately occurred or whether 
any erosion of tiie banks particularly at 
the place where one of the banks had 
been plugged had been noticed and no 
action or timely action had been taken 
thereon. There is evidence to show that 
the canals were being regularly inspect- 
ed. That, however, is not the end of 
the matter. Immediately after the breach 
occuired some reports were made and as 
pointed out by my brethren in their judg- 
ments they were not placed before the 
Court despite its order reamring their 
production. When the matter went up 
before the High Court, it was said that 
the records had been destroyed in the 
year 1958 or so and therefore they could 
not be furnished. This action on the 
part of the State is manifestly unreason- 
able and the legitimate inference that 
could be drawn from it is that if the do- 
cuments had been produced they would 


have gone against the State and would 
establish its negligence. In these cir- 
cumstances, I would hold that though the 
plaintiffs have been enabled to adduce 
positive evidence of negligence it could 
legitimately be presumed that the State 
was negligent inasmuch as it had deli- 
berately suppressed evidence in its pos- 
session which could have established ne- 
gligence. In the circumstances of this 
case I do not think it appropriate to re- 
fer to the rule of evidence res ipsa lo- 
quitur”. 

21. As regards the ownership of the 
Varala dam^ the plaintiffs produced an 
extract from the Village Register showing 
that Varala lake was situated within the 
municipal limits of BhivandL This was 
produced with an application dated 19th 
August 1965 after the arguments were 
over. Its production was objected to 
by the defendants. By an order dated 
2nd September 1965, the day on which 
the judgment was delivered the lower 
Court admitted the extract in evidence. 
The lower Court has observed that this 
being an extract from a public document, 
its genuineness could not be doubted and 
"in the interest of justice” its production 
was allowed. We, however, think that 
this was admitted at too late a stage and 
the defendants had no opportunity to 
cross-examine or examine any witness on 
the extract. We have, therefore, not re- 
lied on this piece of evidence. 

22. After the floods of 5th July 1963 
on the very day, Karwa, the President of 
the defendants, sent a telegram to the 
Government (Exhibit 228) stating that 
due to breakage of Varala Talao water 
had rushed in the town, followed by the 
letter of 6th July 1963 (Exhibit 231), 
stating that before commencing the work 
of dismantling the old dam, no precau- 
tionary steps for the flow of water had 
been taken by the contractor and the re- 
sult was that the capacity of the nuUah 
was not sufficient to meet with the flow 
of water coming from the Talao and it 
would appear that the position would 
continue to remain the same till the mon- 
soon was over. 

23. But even apart from this extract, 

taking into consideration that (a) the 
Varala dam was the principal source of 
water supply of Bhivandi, (h) due to the 
leakage in the dam the defendants them- 
selves had asked the Government for its 
re-construction, (c) pursuant to the re- 
quest of the defendants, Manerikar, the 
Government Chief Engineer, had visited 
the defendants in this connection in 
1962, (d) there had been correspond- 

ence regarding demolition and re-con- 
struction between the defendants and the 
Government thereafter, (e) even before 
the contract was given before the 
demolition an estimate of cost was sub- 
mitted to the defendants, (f) the defen- 
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dants paid Rs. 4.50.000 as cost of demoli- 
tion and re-construction. (g) immediately 
after the floods on 5th and 6th July 1963, 
the defendants showed knowledge of the 
dam having been demolished (Exhibits 
228 and 331), (h) Varala dam bore the 
sign- plate of the defendants, (i) the road 
to Varala dam had been binlt and lit 
at the cost of the defendants, (j) the de- 
fendants had to make arrangement with 
the Bombay Mumcipal Clorporation for 
water-upply from the tune of the demc^ 
lition of the dam m April 1963 to April 
1964 and they could not have done so 
tmless they had known about demolition, 
(k) that the defendants who are a pub- 
lic body have suppressed the correspond- 
ence between them and the Government 
on the subject of demolition and re-con- 
struction leading to the presumption that 
they knew about the demolition of the 
dam in April 1963. and takmg mto con- 
sideration the cumulative effect of all 
these and all other drcumstances. we 
hold that the defendants had knowledge 
in April 1963 of the demolition of the 
Varala dam above a height of 6 feet above 
ground leveL 

24. In support of his contention that 
the defendants had no knowledge of the 
demolition of the dam before the laving 
of this slab complained about, LIr Rege 
took us through the resolution of the de- 
fendant Mumdpality on 28th November 
1960 for putting slab between Teen Bat- 
ti bridge and Habsanah bridge on the 
south (the slab complained about) and 
between Teen Batti bridge and Lendi bri- 
dge on the north (sketch Exhibit 148). 
He also took us through notices to contra- 
ctors dated 6th April 1961 (Exhibits 222 
and 223). sanctioning of the work on 1st 
February 1962 (Exhibit 224). and the 
agreements ^vlth the contractors for the 
execution of the work on 17th March 
1963 (Exhibits 235 and 236). About these 
facts there is no dispute. They only in- 
dicate that the w’ork had been planned 
much earlier and there was no ^nt of 
good faith in planning it The time and 
manner of execution however stand on a 
different footing. 

23. The real dispute is about the date 
of the laving of the slab between Teen 
Batti bndge and Habasanah bndge which 
caused the damage. Pherwani, a part- 
ner of the plaintiffs who gave evidence in 
the lower Court, stated that the defen- 
dants constructed a wall on either side on 
the nullah and out a slab over it. that the 
dab was completed in the middle of June 
1963 and that nil the time of the flood 
on 5th July 1963. the centring material 
was not removed from the nullah and 
that due to the putting of the slab, the 
width of the slab was narrowed from 40 
feet to about 15 feet. This shows that 
while the dam was demolished in April 
1963, the slab was completed in the mid- 


dle of June 1963. It may have been com- 
menced 15 to 20 days earlier, as it is the 
evidence of the defendants that it took 
about 25 days to complete this slab. It is 
also a matter of common knowledge that 
once RCC slabs are started, work goes on 
continuously and without a break to 
avoid gaps and cracks. 

26. As against this, the defendants re- 
hed on a letter (ExWbit 226) alleged to 
have been addressed by the contractor 
Madbhavi to the defendants on 9th May 
1963. stating that the slabs between Lendi 
bridge and Teen Batti. bridge and between 
Teen Batti bridge and Habsanah bridge 
were complete and possession may be 
taken and payment made This letter 
has been produced through the defen- 
dants* witness Madbhavi He states that 
he dehvered this letter personally to the 
President at his private shop on 9th May 
1963 In cross-examinaPon. he was un- 
able to produce either his office copy of 
this letter or any acknowledgment for 
its dehvery. He admits that he neither 
informed the architects of the comple- 
tion. nor obtained or even applied for 
their certificate of completion to entitle 
him to paNTnenl He denied the sugges- 
tion that this letter was not written by 
him on 9th Llay 1963 The defendants 
President Karwa was cross-examined on 
this letter and had to adnut that he had 
no knowledge about the completion of 
the work that the letter was not irutiaU- 
ed by him or by any other officer of the 
defendants and that it had not been en- 
tered in the inward register. In wevr of 
tiiese facts, we have no hesitation in re- 
fecting the letter (Exhibit 226) as unreli- 
able. Kini. the defendants' architect, has 
in his evidence not referred to this letter 
or alleged that the work was completed 
by 9lh May 1963. 

27. We. therefore, hold that the dab 
complained of was commenced and com- 
pleted after April 1963 by the defendants 
wath the knowledge of the demobtion of 
the Varala dam. And if we come to the 
conclusion — and as we have as will ap- 
pear subseauently — that the defendants 
narrowed the w'ater-way near Teen Batti 
bndge to an extent that it was insuffia- 
enl for discharge of water from the in- 
creased catchment area due to the de- 
molition and that the defendants with 
full knowledge of the consequences nar- 
rowed the W’ater passage, put a slab on 
it and did not remove the centnng at 
Lendl bridge and allowed it to accumul- 
ate garbage and debns so as to obstruct 
the passage of water, we cannot say that 
the defendants did so wnth fairness or up- 
rightness or without wilful or wanton ne- 
gligence Every man is presumed to in- 
tend and to know the natural and ordi-. 
nary consequences of his acts “Ihe de- 
fendants should be bable for the natural 
and necessary consequences of their acts. 
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whether they in fact contemplated them 
or not. We, therefore, hold that the de- 
fendants in executing this work did not 
act honestly or m good faith and are not 
protected in respect of their neshgence by 
Section 167 of the Bombay Distnct Muni- 
cipal Act and that the present suit wjw 
not barred by Section 167. 

28. Coming to the question whether 
the defendants are guilty of negbgence 
or not, we must fir^ observe that if 
things authorised to be done by a sta- 
tute are carelessly or negligently done, 
an action is mamtainable. Such a breach 
is known as statutory negbgence. The 
word 'negligence’ in such cases means 
adopting a method which in fact results 
in damage to a third person except in a 
case where there is no other way of per- 
forming the statutory duty. So that it 
is negligent to carry out work in a man- 
ner which results in damages unless it 
[can be shown that that, — and that only — 
was the way in which the duty could be 
; performed Powers given by a statute 
[must be exercised reasonably, and not to 
[the prejudice of the public. 

29. The negbgence alleged by the 
plaintiffs is set out in paragraphs 4 to 8 
of the plaint and counts of: 

(a) In May 1963 the Varala dam was 
demolished by the Government of Maha- 
rashtra. In consequence of the demoli- 
tion the rain water falling in the catch- 
ment area of the lake was bound to o^ 
through the nullah in front of the plain- 
tiffs ’ shop. The defendants and its offi- 
cers prepared plans for narrowing the 
said nullah without making any provision 
for the passage of additional rain water 
from the Varala lake catchment area. 

(b) That the defendants and its officers 
prepared plans for narrowing the said 
nullah without making any provision for 
the passage of rain water which normal- 
ly used to pass through the said nullah 
during the monsoon season. 

(c) 'The centring work for construction 
and support to the cement slab put acros’ 
the nullah continued to remam m its 
position till the 1st week of July 1963 
obstructing the free passage of water in 
sufficient quantity. 

(dl The centring work held up shrubs 
and debris which the defendants did not 
clear and the said obstruction obstructed 
the flow of water. 

(el The cement slab put by the defen- 
dants across the nullah itself interfered 
with the natural state of the nullah and 
•was earned out without making any pro- 
•vision for the passage of normal rain 
water. 

30. The nullah runs from south to 
north and the water carried by it flows 
in the creek at northern end of the nul- 
lah. There are five badges over the nul- 
lah, ■viz., Jailunipura, Habsanalu Teen 
Batti. L^di and Panjrapole. The por- 


tion of nullah which lies between Habsan- 
ab bndge and Lendi bndge was covered 
with a concrete slab in 1963. It is an 
admitted fact that due to heavy ram on 
the mght between 4th and 5th July 1963 
water accumplated at the southern end 
of Habsanab bndge and entered the sur- 
rounding area. Pherwam has deposed 
that there was 2 feet deep water within 
factory of the plamtifti on the morn- 
ing of 5th July and this state of affairs 
continued for three days Pawankumar 
an employee of the plaintifls and Sikan- 
der Faki a Panch of the Panchnama made 
on 6th July 1963 have deposed that water 
in the plaintiffs’ preimses was 2 feet 
deep Pherwani has slated that on 
Yacoob Road the water was knee-deep. 
Javwantrai has stated that the depth of 
water over the slab was 5”-6”, Pawan- 
kumar has stated that water level over 
the slab was 4”. It is stated by these 
■witnesses that the level of Yocoob Road 
was about 2 feet lower than the slab and 
■that the plinth of the plaintiRs’ premises 
was 2i feet above the level of Yacoob 
Road None of the witnesses took actual 
measurement of the water level The 
defendants themselves put a suggestive 
question to Pawankumar in his cross- 
examination that water inside the factory 
premises was 6” deep This suggestion 
itself shows that it was adnutted by the 
defendants that there was considerable 
amount of water in the plaintiffs’ premi- 
ses There is, therefore, no doubt that, 
whether the level of the water in the 
plainuffs* premises was 6" or 2 feet or 
anywhere between 6" and 2 feet water 
had entered the plaintiffs' premises, 
Pherwam has deposed that he took pho- 
tographs of the flooded conditions of the 
premises. He has produced these photo- 
graphs and has not been cross-examined 
on them. The photographs show that 
there is water inside the plaintiffs' pre- 
mises Karwa the President of the de- 
fendants did not state that water had not 
entered the plaintiffs' premises. 

31. The plaintiffs commissioned one 
N B Malbari a well quaUfied and Senior 
Engineer to prepare a report on the flood- 
ing m their premises on 5th July 1963 
and to give evidence In his report dat- 
ed Rth June 1965 (Exhibit 146) he states 
that he visited and inspected the plain- 
tiffs’ premises on 30lh March 1965 and 
lOlh April 1965 He stated that he took 
measurements of cross-section of the 
nullah at Habsanab bndge and it measur- 
ed 40 feet X 4 feet and the water-way 
provided below Habsanab bndge was 2/13 
feet-8 feet x 3 feet-8 feet He took the 
level of the floor of the plaintiffs’ pre- 
mises and found that it was 6” on the top 
of the Habsanab bndge and 2'-6" above 
the old road level which could be seen 
from the building comer. He also ins- 
pected the drawings made by M/s. Shaikh 
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& Co. and M/s. S, M. Kini & Co., Joint 
Architects of the defendants for the slab 
covering the nvdlah. He found that the 
water-way width at Habsanali bridge 
was 2’xll’-3” and it was reduced to only 
15’-0” and the height was increased to 
5’-0”.He found that the increase in bright 
to 5 feet was not eSective and for 
discharging purposes only 3’-8”_ height 
was only efiective at Teen Batti bridge. 
Malbari calculated the flood discharge 
by a number of formulae known to archi- 
tects, including those in Bombay P. _W. 
D, Handbook. He cnme to the conclusion 
that the existing open channel of water 
before Habsanali bridge, viz. 40’x4’, was 
sufBcient for discharge of 1445 cusecs. 
He found that the prewous water-way 
at Teen Batti and Habsanali bridges was 
sufficient for discharge of 1425 cusecs, 
and that the new water-way of 100 sq. 
ft. provided at Habsanali bridge was 
siifhcient for discharge of 1120 cusecs. He 
found that the ordinary cntchment area 
of the nullah was 0.6 square miles and 
with the added catchment area provided 
by Varala lake which was 0 3 square 
miles, it made a total of 0 9 square rniles. 
He found that the new water-way pro- 
vided near Teen Batti bridge was insuffi- 
cient for discharge even from a catch- 
ment area of 0 6 square miles. As per 
P. W. D Handbook the water-way re- 
quired was 104 square feet for catchment 
area of 0 6 square miles, and the water- 
way provided near Habsanali bridge and 
Teen Batti bridge was less than 104 square 
feet and that the water-way was fur- 
ther reduced by Lendi bridge due to the 
centring being erected for casting R.C.C. 
slab, and that due to the centring not be- 
ing removed, the plants and weeds got 
entangled with the props further redudng 
the water-way. He further found that 
the earthem dam at Varala tank having 
been demolished, there was added dis- 
charge of water through the nu llah and 
that the proposed water-way section 
ought to have been increased for this ad- 
ded discharge, if the nullah had to be 
slabbed before the dam was re-construct- 
ed. He was also of opinion that due to 
faulty design and the choking up of water 
wav, the water could not flow through 
and the water entered in the factory pre- 
mises of the plaintiffs. 

32. Malbari gave eridence In the 
lower Ckiurt in support of his report (Ex- 
hibit 146) and stated that his estimate of 
discharge of 0 6 square miles of catch- 
ment area was 1100 cubic feet per second 
(cusec) and for a catchment area of 0 9 
square miles it was 150 cusec. He stated 
that in his report he had assumed the 
rain fall at 3” per hour which was ac- 
•cording to the P. W. D. Handbook. In 
cross-examinaton. he admitted that if 
the rainfall did not exceed li” per 
hour, the present water-way would have 


been sufficient to drain the water. We 
might here observe that Malbari has not 
been cross-examined on his conclusions 
and his evidence appears to have gone 
unchaUenged, Apart from this, we fin d 
his evidence to be thorough as well as re- 
liable. 

33. Earlier in point of time and made 
at the instance of the defendants is the 
report dated 9th July 1963 of V. B. 
Manerikar, Chief Engineer to the Gov- 
ernment of Maharashtra. He states in the 
report that the heavy rainfall before 5th 
July 1963 caused afflux on the upstreams 
ride of the nullah whereby water enter- 
ed the adjacent factory weaving areas 
and caused damage to yam and electricri 
equipment. On removal of the debris 
the water was said to have subsided. 
However, another heavy shower of rain 
on 7th July brought another flood which 
also caused afflux to the same extent, al- 
though this time drain was free from 
debris. He stated that tbe flood was not 
abnormal and was estimated at 1000 cusecs 
and was such as couid reasonably be 
expected to occur. He stated that there 
was construction of natural water-way at 
the bridges. He stated that the catchment 
area of the nullah was 580 acres of which 
190 acres had been intercepted by the old 
Varala water supply earthen dam which 
was diOTantled before the monsoon as a 
preliminary to re-construction scheduled 
to be completed by April 1964. From the 
total catchment area, a maximum flood of 
about 1800 cusecs could be expected and 
that after re-construction of the Varala 
dam, a maximiun could be assumed to be 
about 1200 cusecs. According to him, 
with the present constructed water-way 
in the slab drain, an afflux of about 4 
feet should be expected with a flood of 
1200 cusecs. This was not desirable as it 
would affect the adjacent localities and if 
the water-way in the drain was increased 
from 75 square feet to 120 square feet 
the afflux could be brought well within 
one foot or so which would be permissible. 
He stated that it was essential to keep 
the drain openings clear of obstruction 
throughout the monsoon. In his opini- 
on, the natural water-way of the nullah 
had been undidy constructed and it was 
desirable to increase it as early as nos- 
rible by providing additional openings on 
either side. Manerikar gave evidence in 
the lovrer Court on behalf of the plain- 
tiffs. He states that it had been found 
desirable to get the dam re-construct(^ 
and the work of re-construction had been 
undertaken by the Irrigation and Power 
Department on behalf of the Municipali- 
ty. He stated that the Municipality was 
to pay the construction expenses. He 
stated that it was not possible to demolish 
the old dam and to re-construct a new 
one between two monsoons, and that the 
work would not take less than one year 
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and the demolition work commenced in 
April 1963. He stated that the catchment 
area up to the drain area was 0 9 square 
miles and that out of this 0.3 square mil- 
es was intercepted by Varala dam and 
that in his opinion water-way should 
have been 120 square feet instead of the 
existing 75 square feet. He stated that 
the contract for reconstruction of the dam 
was given with the concurrence of ^e 
Munidpality and that the Munidpality 
was aware of the demolition work. 

34. As a result of a trunk-call from 
the defendants, M. N. Shevade, Sub- 
Divisional Officer to the povemment of 
Maharashtra, visited the site on 5th July 
1963, the day of the flood. He h^_s not 
been examined by any party, but his re- 
port appears to have been admitted in 
evidence without any objection from any- 
body. In his report (Exhibit 241), he 
states that as a result of a trunk-call 
tfrom the President of Bhivandi Munici- 
pality on 5th July 1963, he visited the 
site and inspected the flood caused by 
the heavy rains and due to demolishing 
of the Varala lake. He stated that due to 
demolishing of the Varala lake all water 
from the catchment area of the lake 
rushed towards the town as there was no 
other outlet. He found that the nullah 
though which the water rushed was not 
cleaned and drained and thereby all the 
debris and fallen trees and bushes etc. 
were carried away by the water and 
were deposited at the mouth of the new- 
ly constructed slab drain thereby caus- 
ing afflux on the upstream side. He 
foimd that the flood subsided after the 
removal of the choking of the drain. He 
was of the opinion that the water-way 
was insufficient for the existing catch- 
ment area and that after construction of 
the dam, there may not be any trouble 
of flooding due to Varala lake. 

35. S. M. Kini is one of the architects 
who designed and supervised the constru- 
ction of the slab complained of- He is the 
architect of the defendants. He was 
summoned by the defendants on tele- 
phone and visited Bhivandi on several 
days in July 1963. He made two reports 
(Exhibits 232 and 233). It must be not- 
ed that if we come to the conclusion that 
the work carried out by the defendants 
was defective or the manner or timing 
was negligent, Kini would not escape a 
part of the blame. His report is more of 
an apology' and shows anxiety to defend 
himself. Apart from this, before these 
reports, the defendants had been served 
with a legal notice of the claim of the 
plaintiffs in this suit. He agrees that on 
account of the demolition of the dam 
portion, the entire flood discharge rush- 
ed into the city and that water level was 
6” over the R. C. C. slab. He found that 
abnormal rain along with choki^ up of 
upstream side of Habsanali bridge and 


all water plants and weeds, which also 
rushed with flood from the catchment 
area, had caused obstruction to the pas- 
sage of water. He states that Municipa- 
litjy had removed 15 lorries of these 
plants from the nullah and that there 
were about 15 to 20 lorries still to be 
removed. In his opinion, the passage of 
water was sufficient for a catchment 
area of 0.6 square miles. He gave evi- 
dence in Court and stated that 75 square 
feet passage was sufficient for Bhivandi 
catchment. He admitted that he had not 
taken into consideration the rain of 3” 
per hour. In his examination-m-chief, 
he said that this was not laid down in any 
book an 5 where, but in cross-examination 
he admitted that he considered the 
P. W. D. Handbook to be an authority 
and had relied upon the observations 
made in the book on pages 709 to 722. 
He admitted that the water-way provid- 
ed between Habsanali and Teen Batti 
bridges was not enough if the rain was 
3” per hour. 

36. We might here observe that the 
P. W, D. Handbook, Vol. II, page 717, 
gives formula for designing drainage 
works over nullahs with catchments up 
to one square mile. At page 818, it states 
that provision should be made for rain- 
fall at 3” per hour for catchment areas 
up to one square mile. This passage has 
been followed by Malbari in his report. 
This book is accepted by Kuni as authori- 
ty in his evidence, but admittedly not 
followed by him. 

37. Pherwani, in his deposition, has 
stated that about 80 lorry-loads of debris 
were removed. The defendants suggest- 
ed to him in cross-examination that about 
20 lorry-loads had been removed. Karwa 
in his evidence has stated that about 30 
to 35 truck-load of debris had been re- 
moved and that the work was going on 
for two days. 

38. K. H. Thanawalla from the office 
of Mamlatdar has given evidence about 
the figures of rain fall maintained in his 
office and states that on 5th July 1963 
there was a rainfall of about 4” and on 
6th about 6” and on 7th about 2 mches. 
Karwa has admitted that the defendants 
had not maintained any record of rain 
fall 

39. On the above evidence, we are of 
the opinion and we so hold that the nar- 
rowing of the water-way and putting a 
slab on it at Habsanali bridge was ill- 
timed. This work should have been com- 
menced after the Varala dam was re-con- 
structed. If for any reason, the defen- 
dants wanted to proceed with this work 
before the re-construction of the dam, 
sufficient water-way should have been 
provided for passage of water from a 
catchment area of 0.9 square miles pro- 
viding for a rainfall of 3” per hour. In 
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addition, the centring work should have 
been removed before the monsoon and, 
in any case, no trees, bushes, debris or 
garbage should have been allowed to be 
collected at the centring or the slab so 
as to obstruct the free passage of watei- 
We are of the view that although the 
retention of the centring and the negli- 
gence in not cleanng the passage of de- 
bris was the pnnapal cause of the flood 
on 5th July 1963 the construction of the 
passage wav, the slabbing of it and the de- 
mohtion of Varala dam were all contri- 
butory to it 

40. Turning to the defence of the de- 
fendants on the question of negligence, 
their first contention is that the dam is 
demolished by the Government and the 
defendants were not hable for acts of 
third parties. Although m their written 
statement the defendants had pleaded 
that the damage was due to an act of 
God. since evidence had been led, we did 
not desire to hold the defendants to 
technicahties and permitted them to argue 
that the damage was caused by an act 
of the Government of Maharashtra. We, 
however, find on evidence that the Varala 
dam was demolished and was being re- 
constructed at the request and with the 
knowledge and consent of the defendants. 
Mr. Rege next contended that the 
defendants were entitled to assume that 
the Government took necessary precau- 
tions to prevent the flood. We cannot 
accent this contention, because the 
defendants cannot shut their eyes to 
surrounding circumstances and to com- 
mence or continue their work by shut- 
ting their eves to light. Mr. Rege next 
contended that official acts should be pre- 
sumed to be done properly. Now. this 
presumption provided for in illustration 
(el to Section 114 of the Evidence Act is 
only a presumption as to procedure that 
the necessary procedure in doing all 
official acts has been followed There 
is no presumption that in carrying out 
pubhc works the Government takes 
necessary precautions to see that no 
inju^ is caused by negligence to the 
publia The constricted passage way con- 
structed by the defendants was not 
suffiaent even for passage of normal rain 
water and in addition, they allowed 
centring to remain and garbage to collect 
They cannot absolve themselves of their 
negligence by throwing the blame on the 
Government 

41. Coming to the quantum of damages, 
we find that on 5th July 1963. the 
plaintifTs through their Advocate served 
a notice on the defendants and several of 
their officers, including Karwa their Pre- 
sident (Exhibit 79) stating that water 
had entered their factory premises on 
Yacoob Road on account of the flood and 
damaged their goods and that as the 
damage caused was considerable and the 


plaintiffs were holding the defendants 
responsible for the cause of the damage 
and mtended to recover damages from 
them, they desired to make a Panchnama 
assessing the damage done. They stated 
that they intended to call experienced 
persons to assess the d^age and to make 
a Panchnama and as the defendants were 
vitally concerned with the assessment of 
damage, they were requested to remain 
present at the plamtiffs’ premises on 
Saturday 6-7-1963 at 1-00 P. M. or 
to depute someone to represent them. 
The plaintiffs also offered that in case 
the time given in the notice did not suit 
the defendants, they could suggest any 
other time and the plaintiffs would ac- 
commodate them, although it was not de- 
sirable to postpone the making of a Pan- 
chnama beyond Saturday the 6th July 
1963 They also made an offer that thb 
Panchanama should be prepared vnthout 
prejudice to the defendants' contention of 
denial of liability. The defendants repli- 
ed by their letter of 6th July 1963 (Exhi- 
bit 68) cryptically stating that they were 
too busy to attend. We might here ob- 
serve that if they were too busy to at- 
tend. they could have (a) asked for a 
postponement of the making of the Panch- 
nama to a time suitable to them, (b) 
they TOuld have deputed an officer of 
Municioalitv. (c) they could have request- 
ed that the premises be sealed and sur- 
veyed at a later lime, and (d) they could 
have asked for a survey of the damage by 
a competent surveyor. The defendants 
did none of these things. 

42. The plaintiffs made a Panchnama 
(Exhibit 89) dated 6th July 1963 m the 
presence of 5 Panchas. one of whom 
Sikandar Faki has given evidence in sup- 
port of IL The Panchnama describes the 
level of water, the goods lying in the pre- 
mises. the nature of damage to ^em. and 
the amount at which the damage was as- 
sessed. _ Some of the Panchas were them- 
selves in similar business and were com- 
petent to assess and value the loss 

43. In that suit, the plaintiffs claimed a 
sum of Rs 1.00,012 as damages for loss 
suffered by them: 

(1) 20 cases of Art Silk Yam weighing 

4.000 lbs, and worth Rs. 27,875, damage 
70 per cent.=loss Rs 19,512. 

(2) Yam on loose cones weighing 

12.000 lbs.=value Rs. 80.000 damage 70 
per cent.=Loss Rs. 56.000 

(3) 23 beams of yam weighing 190 lbs. 
value Rs 12,500, damage 100 per cent, = 
loss Rs. 12.000 

(4) Electric Motors damages, cost of re- 
winding Rs. 1.000. 

(5) Damage to electric wiring Rs 3.000. 

(6) Damage to chemicak Rs 2,000 

(7) Damage to beam papers=Rs 2.000, 

(8) Total loss of buaness from 5th July 
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to 9ih July and partial loss of buaness 
for 15 days there^er=Rs. 4,000. 


Total Rs. 1.00,012. 


After examininR the evidence, the lower 
Court allowed the plaintiffs a sum of 
Rs. 49.560 for item No. 2, a sum of 
Rs 2,000 for item No. 6, a sum of Rupees 
2,000 for item No. 7, and a sum of Rup- 
ees 1.000 for item No. 8, aggregatinR in 
all to Rs. 54.560. The lower Court 
allowed the remaininR part of the claim. 
Mr Khambatta on behalf of the plam- 
tiffs made an attempt to arRue that the 
remaimng part of the claim had been 
wronglv disallowed. Ultimately, however, 
he confined the claim in the appeal to 
the sum of Rs. 54,560 allowed by the 
lower Court. 

44, Sikandar M. Faki, one of the 
Panchas, who is in a similar business, 
gave evidence in support of the state- 
ments contained in the Panchanama. 
Pherwani, a partner of the plaintiffs has 
given evidence to prove the extent of 
damage and the value thereof. He has 
produced account books in support of the 
items Three extracts prepared from the 
account books were produced. Exhibit 
73 is an extract from the account books 
regarding goods of third parties lying m 
the plaintiffs’ premises for processing 
and damaged by the flood Exhibit 76 is 
an extract from account books in respect 
of chemicals damaged and their value 
Exhibit 247 is an extract from account 
books in respect of yam damaged 
Pherwani has not been cross-examined 
materially on the evidence pertaining to 
loss and damage or in respect of account 
books or in respect of the assessment of 
damage and its value in respect of 
the yam, the plamtlHs assessed th»» 
damage at 70 per cent, of the value. 
Pawankumar has deposed that the cone 
yam was completely damaged Pherwani 
deposed that all the yam was damaged 
weighing in all about 6,608 lbs. On 
evidence, the lower Court came to the 
conclusion that 6.608 pounds of yam 
were damaged due to flood waters and 
on the statement of Sikandar FaM. and 
on the price varying from Rs 6 25 to Rs. 
9 per pound the learned Judge found an 
average price of Rs 7 50 per pound 
and valued the yam at Rs, 49.560 With 
regard to the damage to the chemicals 
and beam paper, relying upon the evi- 
dence of Pherwani. the learned Judge 
allowed a sum of Rs, 2.000 in respect of 
each of these items With regard to loss of 
business although the plainiiSs had 
claimed Rs. 4.000. by the rule of thumb 
the learned Judge allowed a sum of Rs 
1.000 There may be a degree of 
arbitrariness in his assessing this part of 
the daim. But we are of the view that 
the amount allowed is not at all excesrive. 


We have, therefore, no hesitation in com- 
ing to the conclusion that the lower 
Court has rightly allowed a sum of Rs. 
54,560 to the plaintiffs. 

45. In a claim of damages, it is 
always the duty of the person who has 
suffered the loss to mitigate the loss. We 
therefore, particularly questioned Mr. 
Khambatta appearing on behalf of the 
plaintiffs as to wbat measures the 
plaintiffs adopted to mitigate the loss He 
drew our attention to the evidence of 
Pavankumar an employee of the plain- 
tiffs who was sleeping in the premises on 
the night of 4th July 1963. He staled 
that at about 4-00 a. m. the watchman 
woke him up and on getting up, be saw 
water entering into the factory premises 
through the main gate, and that at that 
time the water was about 2 feet deep 
inside the factory. He stated that after 
half an hour, the electric hghts were off. 
He therefore left for Bombay by 5-45 
a- m. State Transport Bus saw Pherwani, 
a partner of the plaintiffs, and told him 
about the loss. They returned together 
to Bhivandi at about 9-30 a. m. and by 
that time loss had already been caused. 

46. According to a certificate given 
by Karwa, the Munidpal President, to 
the witness SheshmaL who has given evi- 
dence in the lower Court, on account of 
excesrive rains on 4th and 5th July li 
feet or 2 feet water had accumulated in the 
surrounding area at BhivandL We have 
examined the photographs taken by the 
plaintiffs Photographs Nos. 9 and 14 
clearly show water in the premises of the 
plaintiffs, but the level of water cannot 
be ascertained It may have been anywhere 
between 6” to 2 feet. We have, how- 
ever. no doubt about the extent of the 
loss caused to the plaintiffs according to 
the evidence given in the lower Court. 
Pherwani has hardly been cross-examin- 
ed on the photographs also. 

47. The defendants contended that 
they had engaged qualified engmeers and 
experienced contractors and, therefore, 
they could not be guilty of neghgence. 
With regard to the contractors however 
much experienced, they would merely 
carry out the work according to the 
plans prepared by the Municipality If 
the engineers are negligent, the defen- 
dants would be liable The habibty of 
pnncipal for the wrongful act of his 
agent rests on the grounds that the nnn- 
dpal IS a person who has selected the 
agent and that the principal having de- 
legated the performance of a certain 
class of acts to the agents, the pnncipal! 
should bear the risk All that is neces- 
sary is that the act should have been} 
(ximmitted by the agent in the course of 
his employment, although the pnncipal 
did not authorise, or justify, or partid-, 
pate in the act or even if he forbade it or 
disapproved of it. The habibty of the' 
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principal for the wrongs of his agent is a 
joint and several liability with the agent. 
The injured party may sue either or both 
of them. 

48. We hold that on 5th July 1963, 
flood water entered the premises of the 
plamtiffs. The execution of the work 
by constricting the nullah and by puttmg 
a slab on it, was carried out with wilful 
and wanton negligence without good faith 
causing damage to the plaintiffs’ proper- 
ty. The said damage has been proved at 
Rs 54,560. The suit is not barred by 
S 167 of the Bombay District Municip^ 
Act. In the result, we set aside the 
decree of the lower Court dismisring 
the plaintifis’ suit and pass a decree 
in favour of the plaintiffs against 
the defendants for Es. 54,560 with interest 
thereon at 6 per cent per annum from 
the date of the decree of the trial Court 
till payment. The defendants will also 
pay the plaintiffs proportionate costs 
throughout. Defendants wiU bear their 
own costs in both the Courts. 

D.R.R. Appeal allowed. 


AIR 1969 BOMBAY 140 (V 56 C 26) 
PALEKAR, J. 

Popat Namdeo Sodanvor minor by his 
guardian mother Sundarbai, Appellant 
V. Jagu Pandu Govekar, Respondent. 

A. F. A. D. No. 36 of 1961, D/- 14-2- 
1968, against dedsion of Dist J., Satara, 
in Appeal No. 259 of 1958. 

(A) Blndu Law — Guardianship 
Contract by guardian on behalf of minor 
— Enforcement — Prindples. (1912) 
ILR 39 Cal 232 (PC) held no longer good 
law. 

A contract to pmchase immovable pro- 
perty by a competent guardian acting 
within his authority on b^alf of a minor 
is specifically enforceable by or against 
the minor. (Para 20) 

The principles in this regard may be 
stated thus; 

(1) A minor has no legal competency to 
enter into a contract or authorise ano- 
ther to do so on his behalf. A guardian, 
therefore, steps in to supplement the 
minor’s defective capacity; 

(2) Capacity is the creation of law, 
whereas authority is derived from (nature 
of) the act of parties; 

(3) The limit and extent of the guar- 
dian’s capacity (authority) are condition- 
ed by Hindu law. They can only func- 
tion within the doctrine of legal neces- 
sity or benefit The vahdity of the trans- 
action is judged with reference to the 
scope of his power to enter into a con- 
tract on behalf of the minor, 

(4) Even the personal liability arising 

out of the guardian’s contract is a liabi- 
lity of the minor’s estate only; 

KL/KL/F95/68 


(5) Since the guardian imder the Hindu 
law has the legal competency to enter 
into a contract on behalf of the minor 
for necessity or for the benefit of the 
estate, the contract is valid from the time 
of its inception, and since either party 
can enforce the contract, tiie test of 
mutuality is satisfied; 

(6) There cannot be any essential dis- 
tinction between a contract of sale and 
contract of purchase. The difference is 
only one of degree. There is no differ- 
ence in principle between the case of 
purchase by a guardian and that of a case 
of a sale by a guardian, because both de- 
pend for their '(^dity on the competency 
of the guardian acting within the scope 
of his power under Hindu law. 

(7) An agreement to convey or pur- 
chase is only a preliminary step in com- 
pleting a transaction of s^e or purchase 
as the case may be. Without negotiations 
and without any agreement, oral or in 
writing, rarely is a sale-deed executed 
and registered. To hold that guardian 
can execute a sale-deed in respect of a 
specific property but he cannot legally 
enter into an agreement to convey or 
purchase the same is Incongruous and il- 
logical; 

(8) Contracts to sell or purchase nro- 
perty are transactions closely, connected 
with dealings in immoveable property by 
a guardian giving rise to obligations an- 
nexed to that property. They cannot be 
equated with contracts of loans imporing 
personal obligations on the minor. (1912) 
ILR 39 Cal 232 (PC), Held no longer good 
law. AIR 1948 PC 95, FoU. (Para 19) 

(B) Hindu Law — Guardianship — 
De facto and de jure guardian — Mother 
cannot be de jure guaj^ian when father 
is living — Father living but reducing the 
family to extreme poverty by addiction 
to drink — Mother taking help of her 
father to avoid sale of property by re- 
venue authorities — ^Held that the mother 
was a de facto guardian of the minor, and 
in that capacity she was competent to act 
on her son’s behalf as if she was the in- 
fant’s de jure guardian. (Para 5) 

Cases Referred: Chronological Paras 
(1958) AIR 1958 Bom 202 (V 45)=59 
Bom LR 1123, Gujoba Tulsiram v. 
Nilkanth Keshao 15 

(1956) AIR 1956 Andhra 33 (V 43)= 

ILR (1955) Andh Pra 311 (FB), 
Suryaprakasam v. Gangara 3 U 
. 17, 19 

(1956) AIR 1956 Mad 261 (V 43)=ILR 
(1956) Mad 99 (FB), Sitarama v 
Venkatarama 16 

(1951) AIR 1951 Mad 431 (V 38)= 

1950-2 Mad LJ 597, Ramalingam v, 
Babanambal ,;\mmal 14, 15, 16, 19 
(1948) AIR 1948 PC 95 (V 35)=75 
Ind Anp 115, S. Subrahmanyam v. 

K. Subbarao 6, 7, 12, 13, 14, 15, 16 

18, 19, 20 
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(1939) AIE 1939 Mad 538 (V 26)=ILR 
(1939) Mad 891, Annam^ai Chetty. 

Joint Firm, Palm v. Muthuswami 0.8 
(1935) AIR 1935 Bom 295 (V 22)= 

37 Bom LR 427 (FB), Hemraj v. 

Nathu 22 

(1935) AIR 1935 Pat 237 (V 22)=157 
Ind Cas 327, Brahamdeo Sao v. 

Haro Singh 

(1933) AIR 1933 Bom 15 (V 20)=34 
Bom LB 1483 (FB), TuMdas v. 
Raisingji 21 

(1933) AIR 1933 Mad 322 (V 20)=rLR 
56 Mad 433 (FB), Venkatachalam 
Filial V. Sethuram Rao 7 

(1926) AIR 1926 Cal 445 (V 13) =30 
Cal WN 263, Srinath Bhattacharjee 
V. Jatindramohan H 

(1924) AIR 1924 Pat 81 (V 11)=4 Pat 
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T. N. ‘Walawalkar, for Appellant; Y. S. 
Chitale, for Respondent 

JUDGIVIENT; This is an appeal on be- 
half of a min or whose suit for specie 
performance of a contract to purchase im- 
moveable property has been dismissed by 
both the courts. Survey No. 40/ A in vil- 
lage Koregaon belonged to one Namdev. 
On 20th April 1954, Namdev sold six 
acres out of this survey number to the 
defendant Jagu Pandu Govekar for a_ con- 
sideration of Rs. 1500. The plaintiff is 
the minor son of Namdev and he filed the 
present suit against the defendant for a 
declaration that the sale-deed in respect 
of the six acres in favour of the 
defendant was obtained by the de- 
fendant by fraud and without ade- 
quate consideiatiorL It was also alleged 
that advantage was taken of Namdev as 
he was vicious and given to drink. When 
the guardian-mother came to know of the 
transaction, she gathered panchas in whose 
presence the defendant expressed re- 
grets about the transaction and agreed to 
return the land. Accordingly on 24th 
December 1954, the defendant gave a 
writing to the plaintifi represented by his 
mother agreeing to reconvey the land on 
payment of Rs. 1500. That document is 
Ex, 50. On these allegations, the plaintiff 


wanted the sale-deed to be set aside, or, 
in the alternative, specific performance of 
the contract dated 24th December 1954. 

2. The trial Judge held against the 
plaintiff on the issues of fraud and 
inadequacy of consideration. He also 
held relying upon the Privy Council deci- 
sion in Mir Sarwarjan v. Fakhruddm 
Mohomed Chowdhuri, (1912) ILR 39 CaL 
232, that the minor’s contract to purchase 
the property could not be specifically 
enforced. Consequently, he dismissed the 
suit. In appeal to the Ilistrict Court, the 
contentions with regard to fraud and 
inadequacy of consideration were given 
up and the principal point which surviv- 
ed was with regard to specific performance. 
The learned District Judge aifter discuss- 
ing the various rulings on the point agre- 
ed with the view taken by the trial court 
that the minor’s contract for purchase of 
land was not capable of being specifically 
enforced. The appeal was, therefore, dis- 
missed. 

3. The plaintiff has now come in second 
appeal, and, it is contended on behalf of 
the plaintiff by Mr. Walawalkar that both 
the courts were in error in holding that 
the contract could not be enforced. The 
view of the lower courts was supported 
by Mr. Chitale on behalf of the respon- 
dent-defendant. He further argued that 
the plaintiff’s guardian-mother could not 
be deemed to be either the de jure or de 
facto guardian of the minor since the 
minor’s father was living, and hence for 
that reason also the suit was not compe- 
tent. 

4. I will take the second point first. 
The minor is about ten years old and he 
is represented in the smt by his mother 
who is styled as his guardi^ and next 
friend. The contract to sell (Ex. 50) dated 
24-12-1954 is between her as the guar(han 
of the minor and the defendant. This 
agreement is a short one taking the form 
of a writing passed by the defendant in 
favour of the guardian-mother. He says 
therein that he had purchased the land for 
the sum of Rs. 1500 from Namdev on 20- 
4-1954 but that he was prepared to re- 
convey the same in favour of the minor 
plaintiff if he was paid back Rs. 1500. He 
further stated that it was always his desire 
that the minor should not suffer, and there 
was an oral understanding with regard to 
the reconveyance of the property. The 
writing is clearly an agreement to sell, and 
there is no dispute about it before me. 

5. Under the Hindu Law, which appli- 
ed to the present case, the father is the 
natiiral guardian of the person and oi the 
separate property of his minor children, 
and next to him, the mother. 'Die pl^- 
tiff -minor's father Namdev _is living. 
The contention, therefore,^ is that as 
long as Namdev was living and cap- 
able of entering into a contract on 
behalf of the 'minor, the mother was not 
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entitled to take an agreement on behalf 
of the minor. It is obvious that the mother 
cannot be the de jure guardian of the 
minor when the father is living But the 
contention of Mr. Walawalkar is that she 
is a de facto guardian of the minor, and, 
as his de facto guardian, she has the same 
power over the property of her ward as 
tile de jure guardian. The learned Dis- 
trict Judge has observed that there is 
nothing on record to show that the mother 
is the de facto guardian of the property as 
well as the person of the minor But it 
seems to me the learned Judge is in error. 
Namdev. it would appear from the evi- 
dence, was addicted to drink and had dis- 
posed of all his lands which were about 
24 acres m extent The last two transac- 
tions were in 1954, and both these trans- 
actions were in favour of the present de- 
fendant These two transactions relate to 
Survey No 40 which was about 12 acres 
in extent By the sale deed dated _20th 
April 1954 Namdev sold six acres to the 
defendant and with regard to the remain- 
ing six acres he entered mto a contract 
for sale in favour of the defendant on 14- 
11-54. Thus by these two documents he 
exhausted all his properties. Under the 
agreement to sell possesrion was also de- 
livered to the defendant Namdev had a 
house at Koregaon, and he used to hv'e 
there with his vife and son. But after the 
ahenations of his properties, his wife and 
son went away to Lonand to liye there 
with the wife's father. They are being 
looked after by Namdev’s father-in-law 
who appears to be a substantial agricul- 
turist The minor plaintiff lives ydth his 
mother at Lonand and goes to school at 
Lonand. It is obvious that mother and son 
went away to live at Lonand, because 
Namdev had no landed property now left 
and was unable to maintain them. Ac- 
cordmg to the mother Sundrabai. Namdev 
had reduced the family to this extremity 
by his addiction to dnnk. Now, a de fac- 
to guardian is a person who not being an 
ad hoc guardian manages the affairs of 
the infant in the same way as a de jure 
guardian does, though he may not be a 
natural guardian or a guardian appointed 
by the court I have httie doubt in my 
mind that after the separation between 
Namdev and his wife, the affairs of the in- 
fant are now being managed by his mother 
SundrabaL and, therefore, she should be 
regarded as his de facto guardian. There 
is one particular fact which sheds a flood 
of light on this issue. It appears that 
under the sale-deed referred to above, a 
sum of Rs. 500 had been paid to Namdev, 
and it was agreed that that amount should 
be paid to the revenue authorities against 
a taquai loan received from the Govern- 
ment. Namdev did not pay the taquai 
loan, and hence there was a charge for 
about Rs 500 on the properties sold to the 
defendant The defendant was not able to 


get anytiung out of Namdev, and the evi- 
dence shows that on the very day he pass- 
ed the agreement to reconvey in favour oi 
the plaintifl that is, on 24-12-1954, th» 
defendant accompanied by two others 
went to Lonand to see Sundrabai in this 
connection. The defendant asked Sund- 
rabai to pay the taquai dues. She appears 
to have agreed to borrow the money from 
her father and pay the taquai dues on 
condition tiiat the defendant agreed to re- 
convey the prooertv on payment of Rupees 
1500. The defendant agreed to this and 
the same day. the taquai dues of Rs 492 
were paid off by SundrabaL This inci- 
dent 'Would go to show that even the de- 
fend^t felt that he could get nothing out 
of Namdev and that it was necessary, 
therefore.^ to meet the plmntifr s guardian 
SundrabaL It is obvious that Sundrabai 
wanted to preserve the ancestral property 
for her son and actually paid a large sum 
of money to free the property from the 
charge of the Government for taquaL All 
these acts performed by Sundrabai for the 
benefit of the mmor would clearly go to 
show that she ■was the de facto guardian 
of the minor and in that capadtv she was 
competent to act on her son's behalf as if 
she was the infant’s de jure guardian. 

6. That brings us to the more impor- 
tant question as to whether the contract 
to purchase the land with the infant’s 
guardian-mother was capable of bemg spe- 
cifically enforced. The law governing this 
question for many years was the deasion 
of the Privy Council in (1912) ILR 39 Cal 
232 (PC) It w’as a suit for the speaCc 
performance by a minor of an agreement 
for the purchase by him of certain im- 
moveable property entered into by the 
manager of the minor’s estate and his 
guardian on his behalL It was held by 
the Judicial Committee that it was not 
within the competence, either of the 
manager of the minor’s estate or of the 
guardian of minor, to bind the minor 
or the minor’s estate by a contract for the 
purchase of immoveable property; that as 
the minor was not boimd by the contract, 
there was no mutuality, and that conse- 
quently the minor could not obtain speci- 
fic performance of the contract This de- 
cision held the field for many years But 
according to Mr. Walawalkar. its pnna- 
ple. so far as it applies to a Hmdu minor 
must now be regarded as discarded by 
the Privy Counal in S Subrahmanvam v. 
K Subba Rao. 75 Ind App n5=(AIR 1948 
PC 95) He further argued that the doc- 
trine of mutuality was not apphcable in 
a case where a competent guardian on be- 
half of the mmor enters into a contract 
to sell or purchase immoveable property. 
It was true that under the Contract Act, 
a minor has no capadty to enter into a 
contract, but in his submission, once that 
capacity is supphed by the minor being 
represented by his guardian under the 
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Hindu Law the contract on behalf of the 
minor for the sale or purchase of im- 
moveable property for legal necessity or 
the benefit of the estate was a contract 
capable of specific performance. 

7. The law on the subject has been 
Eummarised by Pollock and Mulla in their 
Indian Contract and Specific Relief Acts, 
Eighth Edition, at page 81. It is as fol- 
lows; 

"Specific performance. — minor’s 

agreement being now decided to be void, 
it is clear that there is no agreement to be 
specifically e^orced; and it is unnecessary 
to refer to former decisions and distinc- 
tions. following English authorities which 
were apphcable only on the view now 
overruled by the Privy CounciL The 
guardian of a minor unless competent to 
do so has no power to bmd the rmnor by 
a contract for the purchase or sale of im- 
movable property, and the minor there- 
fore is not entitl^ to specific performance 
of the contract: so held by the Pnvy 
Council in (1912) ILR 39 Cal 232 (PC). In 
the course of the Judgment their Lord- 
ships said; 'They are, however, of opinion 
that it is not within the competence of a 
manager of a minor’s estate or within the 
competence of a guardian of a minor to 
bind the minor or the minor’s estate by a 
contract for the purchase of immoveable 
property, and they are further of opinion 
that as the minor in the present case was 
not bound by the contract, there was no 
mutu^ty and that the minor who has now 
reached his majority cannot obtain speci- 
fic performance of the contract’. It Is, 
however, different with regard to con- 
tracts entered into on behalf of a minor 
by his guardian or by a manager of his 
estate, where the guardian or manager, as 
imder Hindu Law, is competent to alienate 
property. (Mulla’s Hindu Law 11th Ed. 
p. 617). In such a case it has been held 
by the Privy Council that the contract 
can be specifically enforced by or against 
the minor, if the contract is one which it 
is withm the competence of the guardian 
to enter into on his behalf so as to bind 
him by it, and further, if it is for the 
benefit of the minor. 75 Ind App 115={A1R 
1948 PC 95). But if either of these two 
conditions is wanting, the contract cannot 
be specifically enforced at all. Venkata- 
chalam Filial v. Sethuram Rao. ILR 56 
Mad 433=(AIR 1933 Mad 322) (FB)’’. 
With respect, I am in substantial agree- 
ment with this statement of the law. There 
is a plethora of reported decisions on this 
point all of which are not uniform. There 
is. therefore, no need to consider them 
all. I would, however, like to give a brief 
outline wth a view to explain the vari- 
ous propositions made in the paragraph 
Quoted above. 

S. Four landmarks were provided by 
four decisions of the Privy Coimcil in the 
development of the law bearing upon 


specific performance of a minor’s contract 
entered into by his guardian for the sale 
or purchase of immovable property. The 
first case m pomt of time was the well- 
known case of Hunoomanpersaud Panday 
V. Mt. Babooee Mundra] Koonwaree, 
(1854-57) 6 Moo Ind App 393 (PC) 

9. The case is important as it shows 
what were the powers of a guardian of an 
infant heir under the Hindu Law to alie- 
nate ancestral property. That decision re- 
cognised the power of a manager or a 
guardian of an infant heir to charge an- 
cestral estate by loan or mortgage, pro- 
vided the power was exercised rightly by 
the manager or the guardian in a case of 
need or for the benefit of the estate. That 
decision chd not relate to the specific per- 
formance of any contract But it must be 
noted that it had become such an impor- 
tant part of Hmdu Law that even without 
refemng to it the Madras High Court ob- 
served m Knshnasami v Sundarappayyar, 
(1895) ILR 18 Mad 415 that a guardian of 
a mmor had the power to represent him 
and enter into contracts on his behalf 
either beneficial or necessary to the minor. 
On that basis, it was held that a contract 
for the sale of land entered into by the 
mother and guardian of a Hindu minor 
was binding on the minor and was liable 
to be specifically enforced against him. 

10. The next Privy Council decision In 
point of time is the case of Mohori Bibee v. 
Dharmodas Chose. (1903) ILR 30 Cal 539= 
30 Ind App 114 (PC). It was finally de- 
cided for the first time by the Prii^ 
Council that a minor’s contract is void 
under Section 11 of the Contract Act. 
Before that decision, the Indian High 
Courts used to follow English authorities, 
and there was no uniformity of decisions 
with regard to the minor’s contract being 
capable of specific performance. Smce 
the minor’s agreement was void, there was 
no agreement to be speaficalJy enforced. 
The only question which thereafter re- 
mained was how far a contract entered in- 
to by his guardian was capable of specific 
performance. 

11. That point was decided by the Privy 
Council in (1912) ILR 39 Cal 232 (PC) re- 
ferred to above in 1911. Reference was 
made to the case of (1903) ILR 30 Cal 
539=30 Ind App 1 14 (PC) and their Lord- 
ships stated as follows: 

"Without some authority their Lord- 
ships are unable to accept the view of the 
learned Judges of the Division Bench that 
there is no difference between the posi- 
tion and powers of a manager and those 
of a guardian. They are. however, of opi- 
nion that it is not withm the competence 
of a manager of a minor’s estate or with- 
in the comptence of a guardian of a minor 
to bind the minor or the minor’s estate by 
B contract for the purchase of Immoveable 
property, and they are further of opinion 
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that as the minor in the present caise wzis 
not bound by the contract, there was no 
mutuality, and that the minor who has now 
reached his majority cannot obtain specific 
performance of the contract”. 

It will be clear from this dedsion that 
their Lordships of the Judicial Committee 
made a general proposition that a guar- 
dian of a rmnor was not competent to bind 
the min or or the minor’s estate by a con- 
tract for the purchase of immoveable pro- 
perty. It is to be not^ that no reference 
was made either in the arguments or the 
judgment to Hunoomanpersaud’s case, 
(1854-57) 6 Moo Ind App 393 (PC) which 
had dealt with the competence of a mana- 
ger or a guardian to alienate immoveable 
property within certain limits. After 1911, 
Mir Sarwarjan’s case, (1912) ILR 39 Cal 
232 (PC) became the law for the whole of 
India and was applied without question to 
all contracts for purchase or sale in W'hich 
the mmor was interested, irrespective of 
whether the minor was governed by 
Hindu Law or not. The case specifically 
dealt with the guardian’s power to bind 
the minor by a contract for the purchase 
of immoveable property. But the prind- 
ple was extended even to contracts where 
tile guardian of the Hindu infant agreed 

to ahenate or sell the minor’s property 

See for example Abdul Haq v. Yehia Kh an, 
AIR 1924 Pat 81 where it was observed 
that no distinction could be drawn be- 
tween an agreement to purchase and an 
agreement to sell and that the latter 
agreement could not be enforced against 
the minor. That was also the view of the 
Calcutta ffigh Court in Snnath Bhatta- 
charjee v. Jotindra Mohan, AIR 1926 Cal 
445. That court hdd that no distinction 
could be. drawn between the case of a co- 
venant binding a minor to purchase a pro- 
perty and a covenant binding him to sell 
his property, and the latter covenant 
should be hdd not binding on the minor 
on the prinaple declared in Mir Saiwnr- 
jan’s case, (1912) ILR 39 Cal 232 (PC). It 
must, however, be pointed out that some- 
times a diff erent view was also taken. (See 
Brahamdeo Sao v. Haro Singh, AIR 1935 
Pat 237) In that case. Wort, J. hdd that 
a contract for sale of immoveable property 
entered into by the guardian or manager 
on behalf of a minor and the legal neces- 
sity of which has been proved, can be 
spedfically enforced It is necessary to 
note here that the learned Judge hawng 
noted Mir Sarwarjan’s case harked back 
to Hunoomanpersaud’s case, (1854-57) 6 
Lioo Ind App 393 (PC) and observed as 
follows 

"To state the proposition broadly, that 
Is to say. that a contract on behalf of a 
minor can m no way be enforced, would 
be .'tating a proposition which obviously 
cannot be supported in its entirety. The 
leading case of (1854-57) 6 Moo Ind App 
393 (PC) prevents the assertion of such a 


proposition. It is quite dear in one form 
or another that contract on behalf of an 
infant for the benefit of his estate or for 
legal necessity is enforceable.” 

The learned Judge accordingly hdd that 
the decision in Mir Sarwarjan’s case, 
(1912) ILR 39 Cal 232 (PC) must be limit- 
ed to only those cases where the contract 
was for the purchase of tiie property on 
behalf of the minor. 

12. The state of law was not very 
uniform though most of the High Courts 
applied the prindple in Sarwarjan’s 
case. (1912) ILR 39 Cal 232 (PC) to con- 
tracts both of sales and purchases on be- 
half of the Hindu minor by his guardian. 
And then the Judicial Committee of the 
Privy Coundl delivered the weighty judg- 
ment in 75 Ind App 115= (AIR 1948 PC 
95) in 1948. This is the fomth and the last 
landmark so far as the Privy Coundl is 
concerned. That was a case in which a 
minor brought a suit represented by his 
mother guardian cl aimin g possession of 
land contracted to be sold by his guardian 
mother by an agreement in writing. The 
purc^e price vras agreed to be applied 
in discharge of debts owing to the defen- 
dant and another by the plamtiff minor’s 
deceased father. The agreement to sell 
was, therefor^ justified by necessity. 
Under the Indian law an agreement to 
does not create any interest in the pro- 
perty m favour of the purchaser and 
l^ce the plaintiff-minor could say that in 
the absence of a registered sale^eed in 
favour of the defendant, the title to the 
property still vested in the plaintiff, and, 
therefore, he was entitled to sue for pos- 
session on his title. The defence was bas- 
ed on Section 53-A of the Transfer of Pro- 
perty Act which dealt with part perfor- 
manca It reads as under. 

"Where any person contracts to transfer 
for consideration any immoveable proper- 
ty by writing signed by him or on his be- 
half from which the terms necessary to 
constitute the transfer can be ascertained 
with reasonable certainty, 

and the transferee has, in part-perfor- 
mance of the contract, taken possession of 
the property or any part thereof, or the 
transferee, being already in possession 
continues in possession in part-perform- 
ance of the contract and has done some 
act in furtherance of the contract, 

and the transferee has performed or is 
wdlling to perform his part of the con- 
tract, 

then, notwithstanding that the contract, 
though required to be registered, has not 
been registered, or, where there is an in- 
strument of transfer, that the transfer has 
not been completed in the manner pre- 
scribed therefor by the law for the time 
being in force, the transferor, or any person 
claiming under him shall be debarred 
from enforcing against the transferee and 
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Akshoy Kxunar Roy, Petitioner v. Lai 
Mohan Mazumder, Opposite Party. 

Criminal Revn. No. 316 of 1964, D/- 
29-2-1968. 

(A) Criminal P. C. (1898), S. 195 (2) — 
'Competent Authority’ under Rehabilita- 
tion of Displaced Persons and Eviction of 
Persons in Unauthorised Occupation of 
Land Act, 1951, is not 'Courf within 
meaning of S. 195 (2). 

The 'Competent Authority’ under the 
Rehabilitation of Displaced Persons and 
Eviction of Persons in Unauthorised Oc- 
cupation of Land Act, 1951 is not a 
'Court’ within meaning of S. 195 (2) Cri- 
minal P. C. An essential feature of all 
Courts is that the Tribunal in _ que^on 
must be one in which justice is judicially 
administered and which is empowered^ to 
arrive at an independent judici^ decision 
on legal evidence. The Rehabilitation of 
Displaced Persons and Eviction of Persons 
in Unauthorised Occupation of Land Act. 
1951 was enacted to provide for the re- 
habilitation of displaced persons and 
eviction of persons in unauthorised occu- 
pation of land and for certain_ other mat- 
ters cormected therewith. This Act was 
enacted in the wake of the commimal dis- 
turbances during which many such imau- 
thorised occupation took place. The com- 
petent authority was set up as an unit of 
the Revenue Departrnent of Government 
for the purpose of eiriction of the persons 
in unauthorised occupation and for re- 
settlement of the original occupation. It 
was not set up as an independent •lu<h- 
rial Tribunal for the purpose of adminis- 
tering justice according to ordinary judi- 
cial principle but for the purpose of 
putting into eSect the policy of a depail- 
ment of Government. The purpose was 
to oust the jurisdiction of the Courte 
which exist for determination of civil 
matters in accordance with ordinary legal 
rights of the parties concerned. It must, 
therefore, be regarded as an agent of the 
State Government vested with certain 
legal powers for a definite purpose mid 
it cannot be regarded as a 'Court’ with- 
in the meaning of S. 195 (2) of the Cri- 
minal P. C AIR 1940 Cal 286 & AIR 

1963 SC 416, ReL on. (Para 4) 

(B) Criminal P. C. (1898), Ss. 437, 209 
(1) — Order of discharge under S. 209 
(1) set aside by Sessions Judge and 
blagistrate directed to make commitment 
— hlagistrate is not required to follow 
procedure laid down in Ss. 211, 212 and 
213. 

"Where an accused is discharged by the 
Magistrate under S. 209 (1) of the Code 
and the Sessions Judge directs the Magis- 

IL/KL/D864/68 
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trate to make a commitment under S. 437 
of the Code, the Magistrate is not re- 
quired to follow the procedure laid down 
under Ss. 211, 212 and 213 of the Code. 
An order directing commitment under 
S. 437 of the Code is a direction for com- 
mitment on the matters already on 
record. There is therefore no further 
scope for the play of magisterial discre- 
tion to let in fresh matter or evidence. 
Sections 211, 212 and 213 of the Code are 
to be followed by the Magistrate when 
the commitment is under his orders. 
When a superior Court, empowered to 
direct commitment applies its mind to 
the materials on record and directs the 
Magistrate to make the commitment 
under S. 437 of the Code there is no 
longer any question of following the 
subsequent stages of the procedure w'hich 
has been laid down for the Magistrate 
when he is himself to decide whether to 
commit or not. ILR (1957) 2 Cal 742. 

Foil.; AIR 1925 Rang 82, Disting 

(C) Criminal P. C. (1898), Ss. 436, 
437 — Scope — Order of discharge — 
Power of Sessions Judge to direct further 
enquiry and order commitment. AIR 
1941 Oudh 409, Dissent, from. 

Section 436 of the Code covers all 
orders of discharge, be it imder Ss. 203, 
204, 253, 209 or under 213 (2) Under 

S. 436 the Sessions Judge has the power 
to direct further enquiry in such matters. 
But if the case is one which is exclu- 
sively triable by the Court of Session, the 
Sessions Judge has been given under S. 
437, a further power, namdy, the Sessions 
Judge can order the accused to be com- 
mitted for trial instead of directing a 
fresh enquiry. AIR 1941 Oudh 409, Dis- 
sent. from. (Para 5) 

Cases Referred: Chronological Paras 
(1983) AIR 1963 SC 416 (V 50)= 

1963 (1) Cri LJ 330, Jagannath 
Prasad v. State of Uttar Pradesh 4 
(1957) ILR (1957) 2 Cal 742, Radha 
Kanta Roy v State 5 

(1941) AIR 1941 Oudh 409 (V 28)= 

42 Cri LJ 536, Nasimullah v. 
Emperor 5 

(1940) AIR 1940 Cal 286 (V 27)= 

41 Cri LJ 662, Hari Charan 
Kimdu V, Kaushi Charan Dey 4 

(1925) AIR 1925 Rang 82 (V 12)= 

26 Cri LJ 1106, Nga Myaing v. 
Emperor 5 

S. S. Mukherjee, Nirmal Kumar Gan- 
guly, for Petitioner; Chintaharan Roy 
and Arim Kishore Das Gupta, for Ocpo- 
site Party; Sisrr Kumar Basu. for the 
State. 

R. N. DUTT, J.: — On the complaint of 
the Opposite Party, the petitioner was 
summoned under Sections 467 and 471 of 
the Indian Penal Code . The re was an 
enquiry under Chapter XVitl of the Code 
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of Criminal Procedure and the Magistrate 
holding the enquiry, discharged the peti- 
tioner under Section 209 (1) of the Cc^e 
of Criminal Procedure. The opposite 
party moved the Sessions Judge against 
this order of discharge and an Additional 
Sessions Judge set aside the order of 
(^charge and directed the Magistrate to 
commit the petitioner to the Court of 
Session to stand his trial imder Sections 
467 and 471 of the Indian Penal Code. 
The petitioner has obtained this rule 
against this order of the learned Addi- 
tional Sessions Judga 

2. The allegations made by the oppo- 
site party in the petition of complaint 
are as follows; The petitioner forged a 
Kobala purported to have been executed 
in his favour by one Jaynal Abedin and 
got it registered and thereafter used it 
in a proceeding before the 'competent 
authority’ under the Rehabilitation of 
Displaced Persons and Eviction of Per- 
sons in unauthorised Occupation of Land 
Act. 1951. 

3. The oppoate party examined 7 
witnesses on his beh^ and the Magis- 
trate holding the enquiry examined one 
witness as a Court witness. The Magis- 
trate. thereafter, as we have said, dis- 
charged the petitioner imder Sec. 209(1) 
of the Code. The learned Additional 
Sessions Judge has said that the commit- 
ting Magistrate usurped the functions of 
the Sessions Court and in that view of 
the matter, set aside the order of dis- 
charge and directed the Magistrate to 
commit the petitioner for triaL It ap- 
pears that the learned hlagistrate did not 
take into consideration all the relevant 
materials on record before coming to _ his 
findmg that there was no sufRcienI 
ground for commitment. We have look- 
^ into the relevant materials on record. 
It is not desirable for us to consider the 
matenals in details at this stage but _ we 
are satisfied that there are mfncient 
grounds for committing the petitioner for 
tnaL 

4. But Mr. Mukheriee has raised two 
important points of law. Firstly he has 
urged that the 'competent authority* 
under the Rehabilitation of Displace 
Persons and Eviction of Persons in Un- 
authorised Occupation of Land Act 1951 
is a 'Court’ within the meaning of Sec- 
tion 195 (2) of the Code of Criminal Pro- 
cedure and since there is no complaint 
made bv the 'competent authoritv’ — the 
allegation being that a forged document 
was used in a proceeding before it — the 
cognizance taken on the basis of the com- 
plaint made by the oppodte party was 
not legal and the subsequent proceedings 
were all invahd The answer to this 
contention turns on the question as to 
whether the 'competent authority’ under 
the said Act is a 'Court' or not. 


'Competent Authoritj^ has been defined 
in the Act as follows; 

"Competent Authority means a judicial 
officer not below the rank of a District 
Judge appointed by the State Govern- 
ment in consultation with the ifigh Court 
by notification in the Official Gazette, 
to perform the functions of a Competent 
Authority under this Act * * 

Mr. Mukherjee has argued that the Com- 
petent Authority is a Judicial Officer. 
Mr. Mukherjee has further argued that 
there is a provision for appeals against 
the orders of the Competent Authority 
and the appeal lies to a Tribunal ap- 
pointed by the State Gk)\'Ernment con- 
sisting of three persons including a 
Chairman, who sh^ be a person who is 
or has been or is eligible to be a Judge 
of a High Court. Mr. Llukherjee has 
submitted that under the Rules framed 
under the Act the Competent Authority 
has been empowered to exercise some of 
the powers exercisable by a Court under 
the Code of Civil Procedure. He has, 
therefore, contended that the 'Competent 
Authority’ is a Court within the mean- 
ing of Section 195 (2) of the Code. We 
are unable to accept this contention. An 
essential feature of all Courts is that the 
Tribunal in question must be one in 
which justice is judicially administered 
and which is empowered to arrive at an 
independent judicial decision on legal 
evidence. The Rehabilitation of Displac- 
ed Persons and Eviction of Persons in 
Unauthorised Occupation of Land Act, 
1951 was enacted to prortde for the re- 
habilitation of displaced p>ersons and 
eviction of persons in unauthorised oc- 
cupation of land and for certain other 
matters connected therewith. This Act 
was enacted in the wake of the conunu- 
nai disturbances during which many 
such unauthorised occupation took place 
The competent authority was set up as 
a unit of the Revenue Department of 
Government for the purpose of eviction 
of the persons in unauthorised occupa- 
tion and for re-settlement of the orimnal 
occupation. It was not set up as an in- 
dependent Judicial Tribunal for the pur- 
pose of administering nistice according 
to ordinary judicial principle but lor 
the purpose of putting into efiect the 
policy of a department of Government 
The purpose was to oust the jurisdiction 
of the Courts which exist' for determina- 
tion of civil matters in accordance with 
ordinary legal rights of the parties con- 
cerned. It must therefore, be regarded 
as an agent of the State Government 
vested with certain legal powers for a 
definite purpose and it cannot be regard- 
ed as a 'Court' within the meaning of 
Section 195 (21 of the Code of Criming 
Procedure. Hiis view finds support In 
Hari Charan Kundu v. Kaushi Charan 
Dey, reported in 41 Cii U 662— (AIR 
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1940 Cal 286). This view also finds sup- 
port in the Supreme Court decision in 
Jaeannath Prasad v State of Uttar Pra- 
desh. reported in AIR 1963 SC 416, where 
the Supreme Court held that a Sales 
Tax Officer is not a 'Court’ within the 
meaning of Section 195 (2) of the Code. 

5. Mr. Mukherjee’s other point is that 
under Section 437 of the Code of Crimi- 
nal Procedure the Sessions Judge can- 
not direct the Magistrate to straightway 
commit the accused to the Court of Ses- 
sions. He has referred to Sections 211, 
212 and 213 of the Code and has argued 
that even after the order of the Sessions 
Judge, the Magistrate is to frame a 
charge under Section 210 of the Code 
and then follow the procedure imder 
Sections 211, 212 and 213 of the 

Code. If the Sessions Judge directs the 
Magistrate to straightway commit the 
accused to the Court of Sessions, the 
accused will be deprived of his rights 
under Sections 211, 212 and 213 of the 
Code. Mr Mukherjee has particularly, 
referred to Sections 212 and 213 (2) of 
the Code. He has submitted that even 
after a charge is framed under Section 
210, the accused has the right to have 
his witnesses examined and the Magis- 
trate. may under Section 213 (2) even 
caned the charge and discharge the ac- 
cused. But if ^e Sessions Judge directs 
the Magistrate to straightway commit 
the accused to the Court of Sessions, the 
accused will be deprived of this right He 
has referred to the decision in Nga 
Myaing v. Emperor, reported in 26 Cri 
LJ 1106={AIR 1925 Rang 82), where the 
Rangoon High Court said that the Com- 
mitting Magistrate was to follow the pro- 
visions of Sections 211, 212 and 213 of 
the Code even when the High Court 
directs the accused to be committed to 
the Court of Sessions. There in that 
case the accused was convicted by a Ma- 
gistrate but the conviction was set aside 
by the High Court, which directed the ac- 
cused to be committed to the Court of 
Sessions. The Magistrate thereupon fol- 
lowed the procedure of Chapter XVIH 
of the Code over again but the High 
Court held that this was not necessary; 
what the Magistrate should have done 
was to frame a charge and explain to the 
accused requiring him to give in his list 
of witnesses and examine, if he thought 
fit any of those witnesses who had not 
already been examined and then write a 
short formal order of commitment. There 
in that case there was no order under 
Section 437 of the Code directing the 
Magistrate to commit the accused and 
there was no proceeding under Chapter 
XVTII of the Code. The Rangoon case, 
therefore, does not assist as much in the 
present case. We have a Single Bench 
decision of our own Court specificaUv on 
this point Radha Kanta Roy v. State, 


reported in ILR (1957) 2 Cal 742. There 
in that case as in this case the accused 
was discharged under Section 209 (1) of 
the Code but the Sessions Judge set aside 
that order and directed committment of 
the accused under Sections 437 of the 
Code. It was urged before Debabrata 
Mookerjee, J. that the direction of the 
Sessions Judge mvolved a fresh recourse 
to the procedure prescribed under Chap- 
ter XVTII of the Code from the point 
reached by Sec. 210 of the Code. De- 
babrata Mookerjee, J. however, held that 
when a Sessions Judge directs the 
Magistrate to make a commitment under 
Section 437 of the Code the Magistrate 
is not required to follow the procedure 
laid down under Sections 211, 212 and 
213 of the Code. His Lordship said that 
an order directmg commitment under 
Section 437 of the Code is a direction for 
commitment on the matters already on 
record. There is therefore no further 
scope for the play of magisterial discre- 
tion to let in fresh matter or evidence. 
His Lordship further pointed out that if 
the Magistrate is even after this direc- 
tion reqmred to follow Sections 211. 212 
and 213 of the Code that would result in 
leaving the order of commitment made 
by the Judge in a fimd or rather preca- 
rious state, it would then be hable to be 
revised by the Magistrate which may in 
some cases, even lead to reversal of the 
order made by the Judge. Such a conse- 
quence could never have been contem- 
plated by the Legislature. With these 
reasons we respectfully agree. Mr 
Mukherjee has however argued that in 
that case Sections 211, 212 and 213 

would become nugatory. We should 
however point out that Sections 211, 
212 and 213 of the Code are there 
in the Code to be followed by the 
Magistrate when the commitment is 
under his orders but when a superior 
Court, empowered to direct commitment 
applies his mind to the materials on re- 
cord and directs the Magistrate to make 
the commitment under Section 437 of the 
Code there is no longer any question of 
following the subsequent stages of the 
procedure which has been laid down for 
the Magistrate when he is himself to 
decide whether to commit or not Section 
437 of the Code empowers the Sessions 
Judge to do either of two things, to 
direct further enquiry or order the ac- 
cused to be committed for his triaL Mr 
Mukherjee has referred to the dedsion 
of Yorke, J., in Nasimullah v. Emperor, 
reported in 42 Cri LJ 536= (AIR 1941 
Oudh 409) where Yorke, J,. has ^id that 
Section 436 of the Code covers 'discharge' 
under Sections 203, 204. 253 or under 
Section 209 But Section 437 covers 
discharge under Section 213 (2) of the 
Code We regret we cannot agree with 
this limitation of the scope of Section 437 



164 CaL Kalipada v. S. D. Officer (D. Basu J.) A.LE. 


of the Code. Section 436 of the Code 
covers aU orders of discharge, be it 
imder Sections 203, 204, 253, 209 or 
under S. 213(2). Under Section 436 the 
Sessions Judge has the power to direrf 
further enquiry in such mattery But if 
the case is one which is exclusively tri- 
able by the Court of Sesaon, the Ses- 
sions Judge has been &ven a further 
power namely, the Sessions Judge can 
order the accused to be committed for 
trial instead of directing a fresh enquiry. 
The use of the words Tnstead of den- 
nitdy has reference to the power given 
to the Sessions Judge under Section 436 
of the Code to direct further enqinry. 
Thus we hold that Section 436 of the 
Code covers all types of discharge and 
the Sessions Judge has power to direct 
further enquiry in such matters. But 
when the case is excluavely triable by 
a Court of Sessions, the Sesaons Judge 
has an additional power, that is, he can 
order the accused to be committed for 
trial Moreover the facts of IJasimiitlah’s 
case are also difierent There the Ma^- 
trate was holding the trial under the 
warrant procedure. He framed certain 
charges; the Sessions Judge was moved 
for additional charges which would make 
it triable exdusiveiy by the Court of 
Session and the Sessions Judge straight- 
way directed commitment for trial under 
Section 437 of the Code. Yorke, J., held 
that that was not the proper stage for 
the Sessions Judge to interfere and so set 
aside that order. Thus that was a case 
where the Magistrate did not follow the 
procedure under Chapter XVlit of the 
Code. Then again, Yorke, J., has not said 
in that case that when a Sessions Judge 
directs the Magistrate to commit the ac- 
cused for trial the Magistrate is even 
then required to follow the procedure 
tmder Sections 211, 212 and 213 of the 
Code. We are thereiore, unable to accept 
Mr. Mukheriee’s contentions. 

6. In the result, the Rule is discharg- 
ed. Let the records be sent down at once. 
Let the trial be expedited as far as pos- 
sible, 

7. U. C. TALUKDAR, J.: — I agree. 

JHS/D.V.C. Rule discharged. 


air 1969 CALCUTTA 164 (V 56 C 30) 
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Kalipada Ghosh, Petitioner v. Sub- 
Divisional Officer, Vishnupur and others. 
Respondents. 

Chdl Re\-n- Ko 521 (W) of 1964, D/- 
6-6-1953 

(.A) Constitution of India, Art, 226 — 
Other remedy — Breach of service agree- 

HL/IL/D530/68 


ment with Govt, remediable under goie- 
ral law — No writ will lie. (Para 4) 

(B) Constitntion of Lidia, Arts. 226, 
311 — Civil Services — Bengal Subordi- 
nate Service (Discipline and Appeal) 
Rules, E. 10 — Service under contrart — 
One danse providing for removal from 
service, for n^ligence, inefficiency or 
unsatisfactory work, without notice 
Removal from service on charges of mis- 
appropriation and tampering of record — 
Contractual clause does not cover the 
case and Art. 311 (2) comes into opera- 
tion. 

An appointment of a Tahsildar was 
made temporarily under a contract which 
provided removal of the Tahsildar from 
his job without notice if he was found 
negligent or inefficient or if his wo3± 
was unsatisfactory. He was however 
discharged without any enquiry or notice 
on charges of misappropriation and of 
tampering with record On a question 
£f the removal was valid. 

Held, the discharge was bad under 
Art 311 (2) and the case did not come 
under the contract clause. Article 311(2) 
applied equally to permanent and tem- 
porary employees. The form of the order 
or the language employed therein e. g., 
the use of the word "dismissal”, was not 
conclusive on the question whether it 
constituted 'removal’ or 'dismissal’, so as 
to attract Art. 311 (2) and that in order 
to solve this question, the Court was 
entitled to look into the facts antecedent 
to the order as well as its contents and 
substance. If the order entailed penal 
consequences in addition to termination 
of the service, it was obviously a case 
of dismissaL The same conclusion must 
be arrived at where the order of dis- 
charge added a stigma e.g., that the em- 
ployee had been found to be tmdesirable 
to be retained in Government service. 
In this case the stigma was serious and 
that therefore the impugned order was one 
of dismissal in substance and Art. 311 of 
the Constitution must, therefore, be com- 
plied with. AIR 1968 SC 158 &: AIR 
1964 SC 449 & AIR 1961 SC 177, ReL on, 

(Paras 10, 12) 

(C) Constitntion of India, Arts. 226 and 

311 (2) — Delay — Dismissal of Civil 
servant — Charges serious, legal position 
difficult, legal advice necessary — Delay 
in filing writ petition was excusable — 
Civil Services. (Para 14) 

(D) Constitution of India. .Arts. 226, 311 
— Scope — No legal right in existence 
when writ is applied for — Writ of man- 
damns cannot be issued — Expiry of period 
for licence before obtaining rule or before 
pronouncement of judgment — Writ of 
mandamus must be refused — Temporary 
service based on contract - — Service ter- 
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minated against prindples o£ natural 
justice — Application for writ of certio- 
rari — Contract expiring afterwards — 
Writ cnn still be issued — Civil Services. 
(1914) 1 KB 608 & (1954) 1 All ER 197, 
KeL (Para 15) 

C^es Referred: Chronological Paras 

(1968) AIR 1968 SC 158 (V 55) = 

(1967) 3 SCR 848, State of U. P. 

V. Shairma 9 

(1964) AIR 1964 SC 449 (V 51)= 

1964 SCD 75, Jagdish v. Union of 
T-ndia 10, 12 

(1961) AIR 1961 SC 177 (V 48)= 

(1961) 1 SCR 506, State of Orissa 
V. Ramnarayan 10 

(1954) 1 AU ER 197= (1954) 

1 WLR 203, R. V. Brighton JJ. 15 
(1914) 1914-1 KB 608=83 UKB 
528, R. V. Williams 15 

M. C. Cbakrabarty and Kalyanbrata 
Roy, for Petitioner: P. K. Banerjee, for 
Respondents. 

ORDER: — The petitioner was appoint- 
ed Tahsildar, by the a^eement at An- 
nexure ’A’ to -ffie petition, executed by 
the Additional District Magistrate, Bnrd- 
wan, on behalf of the Governor and he 
was discharged by the order at Annex- 
ure ‘C’, with efiect from the date of the 
order, le., -ffie 31st January, 1962, ’’for 
mis-appropriating Government money 
and tampering with official records”. 

2. The only point pressed on behalf 
of the petitioner at the hearing is that 
the impugned order at i^exure 'C’ is 
bad because of contravention of Art. 311 
(2) of the Constitution as well as the pro- 
visions of the Bengal Subordinate Ser- 
vices (Discipline and Appeal) Rules, 
which were attracted by CL 4 (e) of the 
Agreement. Admittedly, no opportimity 
was given to the petitioner to show 
cause before the impugned order was 
made nor any notice given. 

3. Though the Agreement at An- 
nexure 'A’ was for the period from the 
1st June 1957 and the 1st August, 1957, 
it is both parties’ case that this was re- 
newed till the date of the impugned 
order and that the question at issue is 
to be decided on the terms of the Agree- 
ment. 

4- It is patent law that no proceeding 
imder Art. 226 of the Constitution lies 
for the breach of an agreement for which 
there is remedy under the general law. 
But the petitioner seeks to avoid it by 
invoking clause 4 (e) of the Agreement 
itsell The Agreement was one of an 
appointment for a specified term, on the 
condition (cL 2) that it was terminable 
earlier, by one month’s notice on either 
side; clausa 4 then lays down certain ad- 
ditional terms; 

5. Sub-clause (a) provides that the 
Tahsildar would be entitled to engage in 


'other work’ provided Government con- 
sented. 

6. Sub-clauses (c) — (d) provide that for 
leave and travelling aRowance, the peti- 
tioner would be governed by the relevant 
rules in the West Bengal Service Rules 
relating to Grade m employees. Then 
comes sub-clause (e): 

“Save and except the provisions in 
clause 4 (a) hereof, the employee shall 
during the period of his employment 
under these presents as a Tahsildar be 
governed by the Government Servants’ 
Conduct Rides, and he shall also be gov- 
erned by the Subordinate Services (Dis- 
cipline and Appeal) Rules.” 

7. Another provision of the Agree- 
ment, referred to at the hearing is Clause 
11 which says — 

“That the Government shall have the 
right and be entitled to discharge the 
employee or terminate this Agreement 
without any previous notice if the em- 
ployee commits any breadi of any of the 
terms and conditions herein centred or 
if he is found to be otherwise negligent 
or inefficient or his work is found to be 
otherwise unsatisfactory and the decision 
of the Government in this respect shall 
be final and binding.” 

8. The resultant of the foregoing pro- 
visions of the Agreement is that — 

(i) The Agreement was terminable with 
one month’s notice on either side; 

(ii) But the employee would not be 
entitled to any notice if he was negligent 
or inefficient or his work was unsatisfac- 
tory. 

(iii) In other respects, he would be 
governed by the Government Services 
(Disdnline and Appeal) Rides. 

9. It has been rightly argued on be- 
half of the petitioner that clause 11 of 
the Agreement was not attracted to the 
facts of the instant case inasmuch as that 
clause referred to negligence or ineffi- 
ciency in the execution of the employee’s 
duties and not a serious misconduct such 
as misappropriation or tampering with 
official records. In this interpretation, 
the petitioner is fortified by the obser- 
vations of the Supreme Court in State of 
U. P. V. Sharma, AIR 1968 SC 158, where 
similar provisions in sub-rules (1) and 
(2) of Rule 55 of the Civil Services 
(Classification, Control and Appeal) 
Rules, were construed. If this construc- 
tion be correct, the oidy conclusion that 
emerges is that the validity of the im- 
pugned order is to be tested by the pro- 
visions of Article 311 (2) of the Constitu- 
tion and Rule 10 of the Bengal Subordi- 
nate Service Rules. 

10. It is needless to go into the Rules 
inasmuch as I am satisfied that this case 
falls under Article 311 (2), which applies 
equally to permanent and temporary em- 
ployees. Once it is held that the im- 



166 CaL Kalipada v. S. D. OEBcer (D. Basu J.) A.LR 


pugned order is not covered by clause 11 
of the Agreement, the provisions of Arti- 
cle 311 (2) would be attracted, provided 
the order constitutes 'removal' or 'dis- 
missal'. It has been repeatedly held by 
the Supreme Court that in such cases, 
the form of the order or the language 
employed therein e. g, the use of the 
word 'dismissal' as in the instant case, is 
not conclusive on the question whether 
it constitutes 'removal' or 'dismissal', so 
as to attract Article 311 (2), State of 
Onssa V. Ramnarayan, AIR 1961 SC 177; 
Jagdish V Umon of India. AIR 1964 SC 
449, and that in order to solve this ques- 
tion, the Court is entitled to look into the 
facts antecedent to the order as well as 
Its contents and 'substance' (ibid) If the 
order entails penal consequences in addi- 
tion to temunation of the service, it is 
obviously a case of dismissal, according 
to the principles laid down in Purshot- 
tam's case. The same conclusion must 
be arrived at where the order of dis- 
charge adds a stigma, e. g.. that the em- 
ployee has been found "to be undesirable 
to be retained in Government service” as 
in Jagdish's case, AIR 1964 SC 449. The 
reason is that in such a case — 

" anyone who reads the order 

in a reasonable way. would naturally 
conclude that the appellant was found to 
be imdesirable and that must necessarily 
import an element of punishment which 
is the basis of the order and is its inte- 
gral part When an authority wants to 
terminate the services of a temporal 
servant, it can pass a simple order of dis- 
charge without casting any aspersion. 

As soon as it is shown that the 

order purports to cast an aspersion on the 
temporary servant, it would be idle to 
suggest that the order is a ample order 
of discharge. 

The test in such cases must be; Does the 
order cast aspersion or attach stigma to 
the Officer when it purports to discharge 
him? If the answer to this question is m 
the affirmative, then notwithstanding the 
form of the order, the terminabon of ser- 
vice must be held, in substance to amount 
to dianissaL" AIR 1964 SC 449 (457). 

IL The punishment involved in such 
a case is that nobody who reads such 
order would consider the employee fit for 
re-employment anywhere. 

12- Jn the impugned order before me, 
it is expressly stated that the petitioner 
was being discharged on the ground that 
he had been guilty of misappropriation 
and tampering with records. This stig- 
ma is even serious than what it was in 
the case of Jagdish AIR 1964 SC 449. It 
must therefore be concluded that the 
Impugned order was one of dismissal in 
substance and Art 311 (2) of the Consti- 
tution must, therefore, be complied with. 
The impugned order must accordmgly, 
be struck down as mvalid. 


13. It was contended on behalf of the 
re^ondents that the petition should be 
rejected on the ground of delay. It is 
true that the petitioner came to Court 
on 16-4-64, to quash an order of 31-1-62 
But the oi^er was commumcated to the 
petitioner only on 1-2-62 (Annexure 'C') 
and he made a representation to the Col- 
lector on 12-6-63 (Annexure 'D') which 
was not heeded to and that is why he 
served a demand notice through his law- 
yer on 12-3-64, and after the lapse of a 
reasonable time, presented this petition 
on 5-5-1964. I must say that the peti- 
tioner should have been prompter in his 
steps but it cannot be overlooked that 

(a) the charges involved in the stigma 
were serious enough: and (b) the legal 
position was somewhat difficult owing to 
the 'existence of the contract so that it 
was not possible for the petitioner to 
appreciate his legal rights without tak- 
ing legal advice. 

14. In the circumstances. I do not 
think it would be proper to discharge the 
Rule on the ground of delay, without 
giving the petitioner an opportunity to 
controvert the serious allegations made 
against him, 

15. Another point taken on behalf of 

the respondents was that since the ex- 
tended terms of the petitioner expired 
before the Rule was obtained he had no 
locus standi to maintain the Rule. It is 
true that when a petitioner comes to 
C^urt under Article 226 of the Constitu- 
tion praying for mandamus to enforce a 
legal right which had no existence at 
the date of the petition the Court cannot 
entertain the petition because the peti- 
tioner had no legal right or interest to 
enforce. On this principle petitions under 
Article 226 have been refused not -only 
where the period of statutory licence for 
the same had expired before the Rule 
was obtained but also where it had ex- 
pired before the judgment was going to 
be pronounced. This prmdple can hardly 
apply in the case of certiorari where the 
Court simply quashes a quasi-]udhdal 
order which is without jurisdiction or 
offends the requirements of natural jus- 
tice or the like and considers necessary 
to interfere even at the instance of 
strangers R. v. Williams, (1914) 1 KB 

608 (613-4) R- V. Brighton, JJ.. (1954) 1 
All ER 197 (200). In this case the foot- 
ing on which the petitioner has sought 
for relief and has been granted by this 
judgment is not his alleged right founded 
on the agreement which had expired but 
his constitutional right, founded on pub- 
bc policy, arising out of Article 311 (2) 
Once it is held that the protection under 
Article 311 (2) extends equally to tempo- 
rary employees as the permanent em- 
ployees. the rebef under Art 226 would 
be meaningless if it is held that it would 
not be available where the contract on 
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.•which -the temporary employment is based 
or the term for which the temporary ap- 
Ipointment was made had expired before 
[the petitioner comes to Court for relief, 
'.because in most cases of temporary em- 
plo-ment, if not all, the term would be 
a short one which would lapse before 
the petitioner can reach the Court or the 
Court is in a position to pronounce its 
judement. The infnngement of the con- 
stitutional right under Article 311 (2) 
per se gives a cause of action to the indi- 
vidual even though his employment 
might have terminated otherwise on the 
date of the pePPon. On the records it 
appears that though the pePPoner vras 
imPally appomted for a short term it was 
extended as a matter of course year by 
year and if the impugned order of dis- 
charge had not been made -with an impu- 
taPon it may reasonably be expected that 
the renewal or extension would have 
taken place as a matter of course, as be- 
fore. Once the impugned order is out 
of his way. the pePtioner would be plac- 
ed in the same posiPon as he was on the 
date of the impugned order subjecp of 
course, to the right of the respondents to 
proceed against him afresh in compliance 
with the requirements under Article 311 
(2) The preliminary objecPon thus rais- 
ed on behalf of the respondents is re- 
jected. 

16. In the result, the Rule is made 
absolute, but -without any order as to 
costs. The impugned order be quashed, 
with liberty to the respondents to proceed 
against the pePPoner according to law. 

17. On the prayer of Mr. Banerjee, 
on behalf of the respondents the opera- 
Pon of this order %viil remain stayed for 
a period of six weeks from this date. 

BDB/D.V.C. Rule made absolute. 


AIR 1969 CALCUTTA 167 {V 56 C 31) 
P. N. MOOKERJEE AND 
A. K. DUTT, JJ. 

Smt. Shovana Bhowmick, PePPoner v. 
Birendra Kumar Bhowmick, Opposite 
Party. 

Civil Revn. Case No. 3357 of 1966, D/- 
9-5-1908. 

(A) Arbitration Act {1940), Scb. I, Para 
3 read with S. 3 — Point of limitation — 
Where no effective step could be taken by 
arbitrators in matter of arbitraPon before 
final or effective notice was issued limi- 
tation. for the making of award cannot, 
start prior to the date of effective notice. 
Case law Ref.; (1941) 1 KB 396 & AIR 
1951 Cal 78, Disting, and Dissented. 

(Para 9) 

(B) Arbitration Act (1940), S. 2 (e), 2 
(a) — Agreement in writing for refer- 
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ence to arbitration — Requirements — 
Terms, agreed upon, must be in writing 
and for that purpose signatures of parties 
are not necessary — A’s will making pro- 
vision m •writing for reference to arbi- 
tration in cases of disputes between B and 
C — B making ■written application for 
probate and aePng upon it — C agreeing 
to grant of probate — Held, it was case 
of agreement in -writing for reference to 
arbitration; AIR 1965 Cal 628, Disting.; 
AIR 1955 SC 812 & AIR 1963 SC 1417, 
Bel. on. (Paras 14 and 15) 

Cases Referred: Chronological Paras 


(1965) AIR 1965 Cal 628 (V 52)= 

69 Cal WN 309. Bijoy Ballav 
Kundu V Tapati Ranjan Kundu 15 

(1963) AIR 1963 SC 1417 (V 50) = 

(1963) Supp 2 SCR 760. Banarsi 
Das V. Cane Commr. U, P 15 

(1963) AIR 1963 Madh Pra 143 
(V 53) = 1963 MPLJ 121. Ramsahai 
Sheduram v. Hanshchandra Dhuli- 
chandji 10 

(1957) AIR 1957 Pat 395 (V 44)= 

ILR 36 Pat 773, Soneylal Thakur 
V. Lachhminarain Thakur 10 

(1956) AIR 1956 Bom 146 (V 43)= 

58 Bom LR 917, Dr. Babubhai 
Vanmalidas Mehta v. Prabhod 
Pranshankar Joshi 10 

(1955) AIR 1955 SC 812 (V 42)= 

(1955) 2 SCR 857. Jugal Kishore 
Ram.'shwardas v. Mrs Goolbai 
Hormusji 15 

(1951) AIR 1951 Cal 78 fV 38)= 

55 Cal WN 147. Bai’ranglal Ladu- 
ram v. Ganesh Commercial Co., 

Ltd. 11 

(1950) AIR 1950 Lah 174 (V 37)= 

Pak LR 1950 Lah 323. Abdul 
Majid V. Ch. Bahawal Baksh 10 

(1943) AIR 1943 Cal 255 (V 30)= 

ILR (1943) 2 Cal 431, Nand 

Kishore Goswami v. Bally Co-op. 

Credit Society Ltd 10 

(1941) 1941-1 KB 396=110 LJKB 
54. Issoifoglu V Coumantaros 11 

(1931) AIR 1931 All 136 (1) (V 18)= 

ILR 53 AH 427. Chandi Prasad 
Misir V. Balaji Misir 15 

(1929) AIR 1929 Cal 97 (V 15)= 

32 Cal WN 1101, Radha Kanta 
Das V. Baerlieu Brothers Ltd. 15 

(1922) AIR 1922 All 106 (V 9)= 

ILR 44 All 432, Sardarmal Hardat 
Rai V Sheo Baksh Rai Sn Narain 10 
(1867) LR 2 QB 523=36 LJQB 
236, Baker v. Stephens 10 


A C Bhabra and M. L. Tambi. for 
Petitioner. Syamacharan Mitter and Sya- 
maprosanna Roychowdhury. for Opposite 
Party. 

P. N. MOOKERJEE, J.;— This Rule 
arises out of a suit on an arbitrator's 
award. The award was filed by the arbi- 
trators in Court under Section 14 of the 
Indian Arbitration Act and, eventually. 
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a decree was made by the learned trial 
Judge on the said award under the rele- 
vant Section 17 of the Act This ded- 
don, however, was eventually _ reversed 
by the learned Additional District Judge 
on appeal and the petitioner’s suit was 
dismissed, primarily, upon the view that 
the award was invalid, as there was no 
proper reference to arbitration under the 
law, there not being, in the drcumstan- 
ces, the requisite agreement in writing 
for reference to arbitration. 

2. For appreciating the real porition, 
a reference to the material facts will be 
necessary. Those material facts lie with- 
in a short compass and may be set out 
as follows: 

3. One Haripada Bhowmick, who was 
the predecessor-in-interest of the parties 
and to whom the disputed properties be- 
longed, executed a Will on llay 25, 1953. 
The rdevant provision in the said Vinll, 
so far as we are concerned, is as follows:- 

"1 hope that after my life time my son 
Birendra Kirmar Bhowmick will live in 
peace and amity with my daughter-in- 
law Sovana Bhowmick, widow of my 
deceased son Prafulla Kumar Bhowmick, 
and that he will show her greatest con- 
sideration and tender her all possible as- 
sistance in her diSadties, if any. I also 
hope that there will be no cause of mis- 
xmderstanding between them. If, how- 
ever, xmfortunately, for any reason, they 
are unable to hve together in peace and 
harmony, then I direct, by this Will, 
that So^nna Bhowmick will have the 
right of maintenance, as Hindu widow, 
out of the income of my properties, and 
residence, during her life tune, in one of 
the rooms of my two houses, commensu- 
rate with her status and dignity as the 
widow of my late son Prafulla Kumar 
Bhowmick, so long as no necessity arises 
to let out or otherwise to dispose of the 
houses. If it ever becomes absolutdy 
necessary to let out or dispose of the 
houses, suitable accommodation should be 
arranged, by my son Birendra Kumar 
Bhowmick, for her, out of the income of 
my properties All questions regarding 
the income to be set apart for her main- 
tenance and the room she should be al- 
lowed to occupy win be settled by arbi- 
tration by my 5 sons-in-law viz., (H Pra- 
fulla Chandra Mukherjee of the Indian 
Credit Department, (2) Dr. PrafiiUa Ku- 
mar Banerjee, iLB D.Ph., (3) Sri Bam 
Ban j an Chatterjee, Textile Engineer, (4) 
Dr. Babindra Kath hlukherjee, kLB. and 
(5) Sn Himangshu Kumar Banerjee, 
Advocate, High Court, Patna, and those, 
among them, who will be alive at the 
time, and their majority verdict will be 
bindmg on Birendra ivumar Bhowmick 
and Sovana Bho'amick. Any other dis- 
pute that may arise between them will 
be settled by arbitration as above.” 


4. Haripada Bhowmick died on April 

28, 1959. On April 7, 1960, Birendra ap- 
plied for probate of the above On 

September 1, 1960, the probate appears to 
have been granted on consent. On No- 
vember 7, 1962, Sovana Bhowmick made 
a reference for her monthly maintenance 
and for provision for her residen:^ The 
arbitrators, however, for reasons beyond 
their control, could not take any effec- 
tive steps in the matter until May 7, 
1954, when, on recapt of a further com- 
plaint from Sovana on or about May 6, 
1964, they gave the effective notice, re- 
ceived by Birendra on or about May 7, 
1964, fixing June 27, 1964, for hearing. 
On June 27, 1964, the arbitrators met at 
a meeting and, on August 23, 1964, the 
disputed award was made. On the same 
day, the arbitrators wrote to the par- 
ties, informing them that they had met 
and signed their award on August 23, 
1964. A copy of the award appears to 
have been sent to Birendra on September 
12, 1964. On September 15, 1964, 

Sovana applied for the filing of the 
award and for the passing of a decree 
thereon. On October 3, 1964, Birendra 
filed his petition of objection. On No- 
vember 11, 1964, the award was sent for 
registration and, on December 11, 1964, 
the award was registered. Thereafter, 
there were certain interlocutory proceed- 
ings, in which, by consent, Birendra was 
appointed Receiver in respect of one of 
the properties with certain directions 
and eventually, on ilarch 16. 1966, the 
learned Subordinate Judge, Second 
Court, Alipore, before whom the above 
proceeding was pending, directed the 
award to be filed and a decree to be made 
on the same. 

5. Birendra appealed from the above 
decree of the learned Subordinate Judge 
and this appeal was, eventually, allowed 
by the learned Additional District Judge, 
Fourth Cou^ Alipore, on August 23, 
1966, and, thereafter, the present Buie 
was obtained by Sovana from this Coin^ 
on October, 3, 1966, against the aforesaid 
decision of the learned Additional 
District Judge. 

6. The principal points, which arise 
for consideration in this Rule, are three 
in number. Firstly, whether the learn- 
ed Additional District Judge was right in 
taking the view that, in the instant case, 
there was not the requirite agreement in 
writing for the validity of the award in 
Ques^on and, in refusing, upon that riew, 
to anirm the decree, passed by the 
learned Subordinate Judge. The "second 
question, which would arise, would be 
whether the arbitrators exceed their 
jurisdiction in malnng the award heyono 
the time, contemplated for the same 
(ride, in t h is connection. Schedule L 
Para 3 of the Arbitration Act. read with 
Section 3); or, in other words, whether 
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the making of the disputed award would 
be Mt by the law of limitation. The 
third point would be whether the arbi- 
trators’ award sufiers from an error, ap- 
parent on the face of the records, in so 
far as they allotted more than one room 
-i to Sovana, and gave- direction for the 
letting out, either by Birendra or by 
Sovana, of a part of the disputed proper- 
ties for securing her (Sovana’s) mainte- 
nance, which, according to Birendra, 
would be in excess of the provision under 
the Will of Haripada and contrary to the 
said WilL 

7. The point of limitation has been 
overruled by both the Courts below. 
They have taken the view, that the abri- 
trators entered on the reference, only on 
June 27, 1964, and the award was actu- 
ally made on August 23, 1964. Obvious- 
ly, if the time be counted from the above 
date June 27, 1964, the making of the 
award on August 23, 1964, woiild be wdl 
within time. 

8. The opposite party Birendra, how- 
ever, contended that the arbitrators must 
be held to have entered on the reference 
long ago, that is, from the moment, they 
accepted their appointment as arbitrators 
and indicated their desire to decide the 
disputes between the parties, if any. We 
do not accept this submission. 

9. It is dear from what we have stated 
above that no eSective step could be 
taken by the arbitrators in the matter of 
arbitration before, at any rate. May 7, 
1964, when the final or eSective notice 
was issued by them, and, accordingly, 
limitation, so far as the making of the 
disputed award is concerned, could not, 
in any event, start prior to that date, 
which was well within four months from 
the date of the said award, namely, 
August 23, 1964. No point of limitation, 
therefore, does really arise in the instant 
case. 

10. In support of our above view, it 
is not necessary to go to the extreme on 
the above point, as envisaged in Baker v. 
Stephens, (1867) 2 QB 523, Sardar Mai 
Hardat Rai v. Sheo Baksh Rai Sri 
Narain, ILR 44 All 432= (AIR 1922 AU 
106). and Abdul Majid v. Ch, Bahawal 
Baksh, AIR 1950 Lah 174 — See also Nanda 
Kishore Goswami v. Bally Co-operative 
Credit Society Ltd., ILR (1943) 2 Cal 431 
at pp 434-5= (AIR 1943 Cal 255 at p. 257). 
It is enough for the purpose to refer to 
Soneylal Thakur v. Lachhminarain Tha- 
kur. AIR 1957 Pat 395 at p 397 and 
Ramsahai Sheduram v. Harishchandra 
Dulichandji, AIR 1963 Madh Pra 143, 
which support the said Ime of approach 
and, further, emphasise inter alia that 
the relevant point of time, namely, when 
the arbitrators enter upon the reference, 
is a question of fact, depending on the 
facts of the particular case before the 


Court See also Dr. Babubhai Vanmali- 
das Mehta v. Prabodh Pranshankar Joshi, 
AIR 1956 Bom 146. 

11. Our above view will not also be 
opposed to the apparently contrary deci- 
sions, reported in lossifoglu v. Coumanta- 
ros, (1941) 1 KB 396, and Bajranglal 
Laduram v. Ganesh Commercial Co. Ltd., 
55 Cal WN 147= (AIR 1951 Cal 78), as 
explained in the above two cases, and the 
said two apparently contrary decisions 
would also be distinguishable on their 
own facts and observations. 

12. We would, accordingly, agree 
with the two Courts below in ovemilmg 
the opposite party’s objection on the 
point and reject his plea of limitation. 

13. More debatable, of course, is the 
first question, namely, whether there was 
the requisite agreement in writmg in 
the instant case for the validity of the 
disputed award. That there was a provi- 
sion m writing in the Will of Haripada 
for a reference to arbitration is admitted. 
Admittedly, also, Birendra applied for 
probate of the said Will, which may very 
weU be taken as his consent to accept 
the relevant arbitration clause. That 
Sovana appeared in the said proceeding 
and, eventually, probate was granted by 
consent is also an admitted fact. In the 
above circumstances, unless the Court be 
too technical or hyper-technical on this 
particular aspect and, if the substance of 
the matter be looked into, the requisite 
agreement in writing must be found in 
favour of the petitioner. 

14. The above Will clearly provided 
for reference to arbitration in cases of 
disputes, like the present, between Sovana 
and Birendra. That provision was in 
writing. It was accepted by the parties 
(Sovana and Birendra) by consenting to 
the probate of the said Will and adopting 
the same without reservation. Birendra’s 
consent was given by inter alia his writ- 
ten application for probate and his ulti- 
mate acceptance of the same and acting 
upon it; Sovana's by her agreeing to the 
grant of the said probate and by her ac- 
ceptance of the same by inter alia her 
written correspondence and in her letters 
in writing, preceding the reference to 
arbitration. It was thus clearly a case of 
agreement in writing for reference to 
arbitration, at least on the footing that 
the term agreed upon or the term of the 
agreement in question was in writing. 
We do not think anything more was 
necessary for the purpose of an agree- 
ment in writing to provide the basis of 
a valid reference to arbitration, although, 
in the instant case, there was also ac- 
ceptance of the said term or agreement 
in writing, as sufficiently indicated above. 

15. That, for an agreement in writing 
for reference to arbitration, it is enough 
if the term or terms, agreed upon, be in 
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writing is now well settled. That, for 
the above purpose, signature or signa- 
tures of the parties are not necessary_ is 
alM clear on the authorities, including 
the decision of this Court, reported in 
Bijov Ballav Kundu v. Tapati Ranjan 
Kundu. 69 Cal W 309= (AIR 1965 Cal 
628), on which strong reliance was plac- 
ed on behalf of the contesting opposite 
party (Vide, in this connection, !^dha 
Kanta Das v. Baerlieu Brothers Ltd., 32 
Cal WN 1101=(AIR 1929 Cal 97). Chandi 
Prasad Misir v Balaji Misir. AIR 1931 
All 136 (1). Jugal Kishore Rameshwardas 
V Mrs Goolbai HormusjL AIR 1955 SC 
812 and Banarsi Das v. Cane Commis- 
sioner. Uttar Pradesh, AIR 1963 SC 1417. 
It is true that, in 69 Cal WN 309= (AIR 
1965 Cal 628) (supra), this Court (Sinha, 
J., as he then was, and R. N. Dutt, J.) 
did not accept the pro\-ision for refer- 
ence to arbitration, contained in a Trust 
Deed, accepted by all the parties, as suffi- 
cient for the purpose, but that was done 
on reasons, ivhich are wholly inapplica- 
ble here. The said case, therefore, is 
clearly distinguishable, although we must 
make it clear, with all respect to the 
learned Judges (Sinha, J.. as he then 
was, and R. N. Dutt, J.). that their ulti- 
mate conclusion in that case that the 
Trust Deed provision there did not con- 
stitute an agreement in writing for re- 
ference to arbitration would not be ac- 
ceptable to us. That proidsion. which 
provided for reference to arbitration, w’as 
in writing in the Trust Deed in question 
and it was accepted by all the parties 
concerned, and, in the circumstances, it 
was. in our opinion, an agreement in 
writmg for reference to arbitration, suffi- 
ciently for purposes of the rele^'ant law 
on the point (Section 2 (e) of the Indi an 
Arbitration Act) As. however, as already 
said, the said decision is distinguishable, 
we need not pursue this matter further, 
and we would end this part of our dis- 
cussion by quoting the very useful and 
pertinent observations of the Supreme 
Court on the point in AIR 1955 SC 812. 
(supra), at p. 815. which laid down ffie 
law on the subject in the following 
terms; 

"It is settled law that to constitute an 
arbitration agreement in wTiting it is not 
necessary that it should be signed by the 
parties and that it is sufficient if the 
terms are reduced into writing and the 
agreement of the parties thereto is esta- 
blished." 

(See also AIR 1953 SC 1417 (supra), at 
p 1425 where the above obseiwations are 
quoted with approval) 

16. We would only add that the above 
authorities put the matter beyond all 
possible doubt and no clear words and no 
reference to any other source or autho- 
rity would be necessary to conclude the 
point 


(P. N. Mookerjee J.) A- LB. 

_ 17. In the above context and in the 
light of what has been set out above, the 
relevant clause in Hanpada’s WiU, in the 
instant case, providing, in writing, for 
reference to arbitration, having been ac- 
cented by both parties, — and accepted 
as_ binding on them. — would, in our 
opinion, constitute the requisite agre^ 
ment in wniting for reference to aftd- 
tration. We conclude accordingly and 
hold in favour of the petitioner on the 
point 

IS. V7e would, in the above view, hold 
that there was. in the instant case, the 
requisite agreement in writing for the 
v'^ditv' of the disputed award and the 
view of the learnt Additional District 
Judge to the contrary cannot be support- 
ed. 

19. Piima fade, therefore, the peti- 
tioner would be entitled to have a decree 
on the said awari as made fay the 
learned Subordinate Judge, but, here a 
further question arises As quoted above, 
the relevant provision in Haripada’s WiU 
expressly stated that Sovana will have 

"the light of residence, during her life- 
time. in one of the rooms of my two 
houses, commensurate with her status 
and dignity as the widow of my late son 
Prafulla Kumar Bhowmick.” 

In the disputed award, the arbitrators 
have made an allotment in her favour, 
which has given her two rooms and also 
another half room with other appurte- 
nances and amenities, necessary for en- 
joyment of the same. This aroears to 
hav'e been done, apparently, without fuU 
aTOredation of the above provision in the 
Will The predominant intention of the 
testator was. no doubt, to provide resi- 
dence or accommodation for his daugh- 
ter-in-law Sovana, but, at the same time, 
he also made a categorical provision 
that such residence should be in "one of 
the rooms of my two houses", followed, 
of course, by the words "commensurate 
•with her status and dignity as the widow 
of_ my late son Prafulla Kumar Bhow- 
micla" It is a question of some nicety 
and some importance, whether facth the 
above expressions can be given full eSect; 
if not, which of the said two expressions 
would have preference or predominance, 
when both cannot be applied in full In 
other words, if one room be found suffi- 
dent for her residence, ccrmmer,surate 
with her status and dignity, as above, 
and if that be practicable, whether the 
arbitrators would have jurisdiction to 
make any provision bevcnd the same, 
except, of course, provisior^ for usual 
amemties and appurtenances, necessary 
for its enjovment; and. if drcutns lances 
do not permit that allotment, what will 
be the scope and extent of the arbitra- 
tors’ powers in the matter. 

20. It is true that the learned Subor- 
dinate Judge held in favour of the peti- 
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lioner on the point upon the construction 
of the above provision in the Will but 
he appears to have been too much influ- 
enced by the expression "commensurate 
with her status and dignity” in deahng 
with the matter. In the circumstances, 

I we feel that this aspect of the matter 
diould be reconsidered by the arbitrators 
and, if it is found by them that provision 
may be made, in accordance with the 
wishes of the testator, for the accommo- 
dation of the petitioner for her residence 
in one of the rooms of his two houses 
commensurate with her status and digni- 
ty. as above, such provision should be 
made by them in the award on the 
point If, however, that be not possible 
from the practical point of view, they 
will give ^ect to the testator’s pr^omi- 
nant intention, which, as it appears to us, 
was to provide suitable accommodation 
for residence of the daughter-in-law, 
namely, the petitioner. 

21. The arbitrators would also recon- 
sider whether they had power to direct 
letting out, either by Birendra or by 
Sovana. of a portion of the testator’s pro- 
perties, for securing her (Sovana’s) main- 
tenance. 

22. The above aspects, sufier, on the 
face of the records, from want of full and 
proper consideration on the part of the 
arbitrators and they should reconsider 
the same and re-examine the matter. 

' 'i' 23. In the above view, we would 

make this Rule absolute, set aside the 
order of the learned Additional District 
Judge and also of the learned Subordi- 
nate Judge and send the matter back to 
the learned Subordmate Judge for re- 
mitting the disputed award to the arbi- 
trators concerned for fresh and further 
contideration in the light of the observa- 
tions, made in this judgment. The learn- 
ed Subordinate Judge will, of course, fix 
a suitable tune limit in accordance with 
law, within which the said arbitrators 
will submit their final award after fur- 
ther consideration as indicated hereinbe- 
fore. 

24. There will be no order for costs 
In this Rule. 

25. A. K. DOTT, J.:— I agree. 

MBR/D.V.C. Rule made absolute. 


Am 1969 CALCUTTA 171 (V 56 C 32) 
S. P. MTRA AND P. CHATTERJEE. JJ. 

Commissioner of Income-tax, Applicant 
V, Calcutta Landing and Shipping Co. 
Ltd.. Respondent. 

Income-tax Reference No. 16 of 1965. 
D/- 21-6-1968. 

Income-tax Act (1922), S. 10 (2) (xv) 
•— For the purpose of the business — Ex- 
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penses incurred for conducting proceed- 
ings before Income-tax Authorities — 
Expenses are incurred for saving, pre- 
serving or protecting portion of income 
arising out of assessee’s business enabling 
assessee to make its legitimate profits 
and they are, therefore, laid out wholly 
and exclusively for assessee’s business — 
It is admissible deduction imder S. 10 (2) 
(3^). (1929) 30 Tax Cas 267 (284, 297 

Views of Viscount Simon and Lord 
Oaksey), Foil. Am 1964 SC 1722 & Am 
1967 SC 444, Rel. on; Am 1966 SC 1250, 
Ref. (1965) 58 ITR 84 (Cal) & Am 1960 
Pat 31, Disting. (Paras 25, 30, 31) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 444 (V 54)= 

(1967) 63 ITR 207, Sree Minakshi 
Mills Ltd. V. Commr. of L T. 
JvTsdjTss 24 

(1966) AIR 1966 SC 1250 fV 53)= 

(1966) 60 ITR 277, Travancore 
Titanium Product Ltd. v. Commr. 
of I. T. Kerala 26, 28 

(1965) 1965-58 ITR 84 (Cal), Manna- 
lal Ratanlal v. Commr. of L T. 
Calcutta 30 

(1964) AIR 1964 SC 1722 (V 51)= 

(1964) 53 ITR 140. Commr. of 
L T. Kerala v. Malayalam Plan- 
tations Ltd. 23 

(1963) Am 1963 Madh Pra 223 
(V 50)=(1963) 48 ITR 548. Binodi- 
ram Balchand v. Commr. of 1. T. 8 
(1960) AIR 1960 Pat 31 (V 47)= 

(1961) 42 ITR 774, Kameshwar 
Singh V. Commr. of I. T. 30 

(1906) 1906 AC 488=5 TC 215, 

Strong & Co. of Romsey v. Woodi- 
field 19 

(1929) 30 Tax Cas 267=1948 AC 
508, Smith’s Potato Estates Ltd. 

V. Commr. of Inland Revenue 11, 17 
S. Mukherjee with B. Gupta, for Appli- 
cant; Dr. D. Pal with Miss M. Seal, for 
Respondent. 

S. P. MTTKA, J.: — In this Reference 
under Section 66(1) of the Indian Income- 
tax Act, 1922 the assessee is a limited 
company, whose main business is trans- 
port of cargo from ships berthed at the 
Calcutta Port. The assessment year is 
1961-62. The relevant previous year 
ended on the 31st October, 1960 Messrs 
K. C. Bose & Co., a firm of Chartered 
Accountants, were the assessee’s tax con- 
sultants. The assessments for the years 
1948-49 to 1952-53 were reopened under 
Section M (1) (a) of the Indian Income- 
tax Act, 1922. At that time the original 
assessments for the years 1953-54 to 1959- 
60 were also pending The assessee agreed 
to pay Messrs. K. C Bose & Co consoli- 
dated fees at the rate of Rs. 2.000 for 
each assessment year for these twelve 
years for settling each year’s assessment 
irrespective of the fact W’hether there 
was any appeal or not in respect of a 
particular year. 
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2. Out of the sum of Rs. 24,000, a 
sum of ^ 8,000 was paid in the preced- 
ing year and was allowed by the hicome- 
tax Officer as a deduction for the assess- 
ment years 1961-62; the assessee paid the 
balance of Rs. 16,000 and daimed the 
amo\mt as a deduction imder Section 10 
(2) (xv) of the Act 

3. In respect of the assessments for 
the years 1948-49 to 1953-54 Messrs K, 
C. Bose & Co., conducted the cases on 
behalf of the assessee before the Income- 
tax Officer, while the appeals before the 
Appellate Assistant Commisdoner and the 
Tribunal were conducted by an Advocate 
of this Court to whom separate fees were 
paid. 

4. For the assessment years 1954-55 
to 1956-57 Messrs. K. C. Bose & Co., ap- 
peared before the Income-tax Officer and 
also conducted the appeals filed on be- 
half of the assessee before the Appellate 
Assistant Commissioner but there were 
no further appeals to the TribunaL 

5. With regard to the assessment years 
1957-58 to 1959-60 Messrs. K C. Bose 
& Co. conducted the cases before the 
Income-tax Officer and also the appeals 
before ffie Appdlate Assistant Commis- 
sioner and the TribunaL 

G. The Income-tax Officer held that 
as Messrs. K. C. Bose & Co. had not only 
appeared before the Income-Tax Officer 
but also appealed to the Appellate As- 
sistant Commissioner and the Tribimal 
an amotmt of Rs 8,000 could be estimated 
as apportionable to fees payable for ap- 
pearing in the appeal proceedings. He 
held that this amount of Rs. 8,000 was 
not allowable as a deduction and added 
the amount back. 

7. The Appellate Assistant Commis- 
sioner agreed with the Income-Tax Of- 
ficer and did not interfere with his de- 
cision. 

8. Before the Tribunal it was mged 
on behalf of the assessee that there w^ 
no justification for treating the fees paid 
for services rendered by the tax consul- 
tants before the Income-Tax Officer and 
those before the appellate authorities on 
difierent footing. As per terms of the 
agreement, a consolidated fee of Rs, 2,000 
for each year had to be paid irrespecrtive 
of the fact whether there was any appeal 
or not and whether such appeals were to 
be conducted by the tax consultants or by 
separate Advocates. Relying on the deci- 
don of the Madhya Pradesh High Court in 
Binodiram Balchand v. Commissioner of 
Income-tax, M. P., (1963) 48 ITR 548= 
(AIR 1963 Lladh. Pra. 223) the Tribxmal 
held that the agreement for the payment 
of consolidated fees of Rs 2,000 for each 
assessment year irrespective of whether 
there was any appeal or not was entered 
Into by the assessee on grounds of com- 
mercial expediency. The Tribimal agreed 


with the assessee’s contention that it was 
immaterial whether the fees were paid 
for attending the proceedings before the 
Income-tax Officer or before the Appel- 
late Assistant Commissioner or before 
the TribunaL Accordingly, the Tribunal 
held that the entire amount of Rs. 16,000 
cdaimed by the assessee was an admissi- 
ble deduction under Section 10 (2) (xv). 

9. The following question of law aris- 
ing out of the Tribunal’s order has been 
referred to this Court: — 

"Whether, on the facts and In the cir- 
cumstances of the case, the Tribunal was 
correct in holding that the sum of 
Rs. 16,000 paid by the assessee as pro- 
fesaonal fees to its Tax Consultants for 
their services at the cx)nsolidated rate of 
Rs. 2.000 per assessment year for settling 
each year’s assessment irrespective of the 
ffict whether there were any appeals or 
not, was an admissible deduction imder 
Secrtion 10 (2) (xv) of the Indian Income- 
tax Act, 1922? 

10. In this Court the case has been 
argued by learned Counsel for both the 
pajffies from a broader point of view. 
Numerous authorities were dted before 
us. But for the purpose of the present 
reference we shall restrict ourselves only 
to a few which appear to be strictly rele- 
vant. 

11. In Smith’s Potato Estates LtcL v. 
Commissioners of Inland Revenue, (1929) 
30 Tax Cases 267 at p. 277, the company 
was a subsidiary company of Smith’s 
Potato Crisps (1929) Ltd. The parent 
company was assessable to exc:ess profits 
tax in respect of the profits of its subsi- 
diary. The Commissioners of Inland Re- 
venue, acting under Section 32 of the 
Finance Act, 1940, disallowed in the com- 
putation of profits of the subsidiary com- 
pany for the period ending March 31, 
1941, the excess over £ 3500 of the re- 
mrmeration paid to one Sir. Young, the 
General Manager of the subsidiary com- 
pany. Both companies appealed to the 
Board oi Referees and were successful 
in getting the sum of £ 3,500 increased 
to £ 5,800. The subsidiary company in- 
curred legal and accountancy costs In 
the preparation and prosecution of that 
appeal and claimed to deduct them in 
computing its profits for Income-tax pur- 
poses. The claim of the subsidiary com- 
pany as well as claim by the parent com- 
pany to deduct the said costs in comput- 
ing the profits of the subtidiary company 
for purposes of Excess Profits Tax came 
on appeal ultimatels* to the House of 
Lords There were diCerences of opinion 
between the Learned Law Lords which 
we shall presently discuss 

12. But before we do so. It would be 
usefid to quote the English Rule 3 (a) 
and compare the provisions thereof with 
the relevant provisions of our Statute. 
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The Buie 3 (al vmder Schedule 

D "pras as follows; 

'Tn computing the amount of the pro- 
fits or gains to be charged, no sum sh^ 
be deducted in respect of (a) any dis- 
bursements of expenses, not being money 
wholly and exdusively laid out or ex- 
pended for the purposes of the trade, 
profession, employment, or vocation-” 

13. In our Income-tax Act, 1922, Sec- 
tion 10 (2) (sv) as it stood upto 1939 was 
as follows; — 

Section 10 (a). '’Such profits or gains 
be computed after making the fol- 
lowing allowances, namely: — 

•••••• •••••« •••••• •••••• •••••• •••••• 

fxv) any expenditure (not being in the 
natmre of capital expendituxel incurred 
solely for the purpose of earning such 
profits or gains.” 

14. By Act 7 of 1939, these provMons 
were amended and the new provisions 
stood as follows; — 

"any expenditure (not being in the 
nature of capital expenditure or personal 
expenses of the assesses) laid out or ex- 
pended wholly and exclusively for the 
purpose of such business, profession, or 
vocation.” 

15. It is to be observed that for tte 
expression "for the purpose of earning 
such profits or gains” the legislature 
chose to use the expression "laid out or 
expended wholly and exclusively for the 
purpose of such business, profession or 
vocation.” We shall notice later the dgni- 
ficance of these alterations, 

16. Then there was a further amend- 
ment by Act 25 of 1953 and the latest 
provision stood thus: — 

"any expenditure not being an allow- 
ance of the nature described in any of 
the daxises (i) to (xiv) includve and not 
being in the nature of capital expenditure 
or personal expenses of the assessee, laid 
out or expended wholly and exclusively 
for the piUTDose of such business, profes- 
sion or vocation.” 

17. Now coming back to the case of 

Smith’s Potato Estates, Ltd., (1929) 30 

TC 267, Lord Green, M. H., was the prin- 
cipal exponent of the majority view that 
the expenses incurred by the assessee 
were not deductible expenses imder 
Rule 3 (a) of Schediile D. At p. 282, Lord 
Green has said: — 

" costs incTxrred in ascertaining 

the correct amount of tax are incurred 
by a tax-payer partly if not mainly in 
his capadW as a tax-payer, and for the 
purpose of securing that his liability as 
tax-payer is assessed at the correct 
amoxmt, and caimot be said to be wholly 
and exclusively laid out for the prrrposes 
of his trade.” 

IS. Viscount Simon and Lord Oaksey 
did not agree with this view. Viscount 
Simon has stated at page 284: — ' 
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'Tt seems to me that it is essential for 
the proper carrying on of a trade that 
the trader should know what portion of 
his profits in a given year is left to him 
after the Revenue has taken its share by 
taxation. If, therefore, he considers that 
the Revenue seeks to take too large a 
share and to leave him with too little, 
tiie expenditure which the trader incurs 
in endeavouring to correct thi5; mistake 
is a disbursement laid out for the pur- 
poses of his trade. If he succeeds he 
will have more money with which to 
earn profits next year. It is true that 
the result of his success is to reduce the 
tax he has to pay — alternatively, one 
may say that the result is to show that 
the profit of the year’s trading left to 
him after pa 3 ring tax is greater than the 
Revenue was willing to admit but to my 
mind the_ purpose was a tra din g purpose 
and nothing else The trade is not to 
be regarded as extending over twelve 
months and no more; indeed, as I have 
already pointed out, Ibccess Profits Tax 
is liable to be adjured in the light of 
subsequent trading results, and assess- 
ment for Income Tax is arrived at on 
figures of the previous year. 

With_ all respect to those who think 
otherwise, I regard it as fallacious to 
argue that the trader’s expenditure in 
fighting the Revenue’s assessment is not 
"wholly and exclxisively” incurred for 
the purposes of the trade, because the 
expenditure would not be incurred if 
there was no tax to pay. If there 
was no tax to pay the benefit rea- 
lised by the trader firom carrying on the 
trade would not be reduced by taxation, 
and it is the purpose of trade (at any 
rate under private enterprise) to make 
its legitimate profit. 

Viewed in this light I do not see why 
the expenditure here in question is not 
wholly and exclusively laid out for the 
purposes of the trade; if it had not been 
incurred, the trade would be less profit- 
able. Lord Levey’s gloss on the words of 
the statute in Strong and Company of 
Romsey, Ltd. v. Woodifield, (1906) AC 488 
is well known, but I think it is better to 
concentrate on the statutory words 
themselves. Rightly imderstood, how- 
ever, I do not find that Lords Lavers 
words contradict the view that I am dis- 
posed to take. Strong and Co. v, Woodi- 
field was a case in which the tax-payer 
sought to deduct a loss not connected 
with or arising out of his trade. Lord 
Loreburn, L, C., said, at page 452: "I 
think only such losses can be deducted 
as are connected \vith, in the sense that 
they are really incidental to, the trade 
itsell” Lord Levey’s test was that the 
purpose of the e^enditure must be "the 
purpose of enabling a person to carry on 
and earn profits in the trade” (page 453), 
Here the expenditure was, in my view. 
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incurred for the purpose of carrying on 
and earning profits in the trade, for a 
reduction in the amount of tax does in- 
crease the fund in the trader’s hands 
after tax is paid and so promotes the car- 
rying on of the trade and the earning 
of trading profits. The incidental conse- 
quence that the trader is not taxed so 
heavily in respect of his profits from 
trade does not, as it seems to me, alter 
the fact that the litigation was wholly 
and exclusively undertaken for the pur- 
pose of the trade ” 

19. There are also a few weighty ob- 
servations of Lord Oaksey. He has said 
at p 297: — 

" But it is the character of 

the expense which must be considered. 
The expense in this case was not a capi- 
tal investment, it was incurred not to 
distribute but to increase and in that 
sense to earn fiie profits. On the other 
hand, if it is to be held that such expen- 
ses are not deductible, what is to be said 
of the costs of audit which the Compa- 
nies Acts make necessary, or of that part 
of the cost of book-keeping which is used 
in the preparation of such an audit, or of 
accounts for taxation? They are not incur- 
red for the purpose of earning the profits 
of the trade in the limited sense conten- 
ded for by the Croiyn," 

20. It is dear, therefore, that one 
point of view is that expenses incurred 
in conducting proceedings coimected with 
the assessment of tax are not deductible 
expenses masmuch as such expenses are 
incurred by the assessee not wholly and 
exclusively for the purpose of his trade 
but partly, if not mainly, as a tax-payer. 
And the other point of view is that this 
expenditure is incurred for the purpose 
of carrying on and earning profits in the 
trade, for a reduction in the amount of 
tax increases the fund in the trader’s 
hands after tax is paid and promotes the 
carrying on of his trade and the e arnin g 
of his trading profits. 

21. We have given our most anxipus 
consideration to both the points of view 
and have reached the conclusion that ^e 
view expressed by Viscount Simon with 
whom Lord Oaksey had concurred should 
be accepted by us. In this conclusion we 
derive some support from ceiirdn obser- 
vations of our Supreme Court which 
may. at this stage, be fruitfully referred 
to, 

22. In the earlier part of this judg- 
ment the diiierence, so far as Section 10 
(21 (xvl is concerned between its provi- 
sions up to 1939 and the proyisions sub- 
sequent thereto has been noted. We have 
seen that pre\’iously what was expendi- 
ture "incurred solely for purpose of earn- 
ing such profits or gains’’ is now an ex- 
penditure 'laid out or expended wholly 
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and exclusively for purpose of such faua- 
ness, profession or vocation.’’ 

23. Our Supreme Court in Oimmis- 
sioner of Income-tax Kerala v. hlalaya- 
1am Plantations Ltd., 53 ITR 140= (AIR 
1964 SC 1722) has said that the expres- 
sion "for the purpose of business” is 
wider in scope than the expression "for 
purposes of earning profits”. The 
Supreme Court sa 5 ^ further that the 
purpose shall be for the purpose of the 
business that is to say, the expenditure 
incurred shall he for the carrying on of 
the business and the assessee shall in- 
cur it in his capadty as a person carry- 
ing on the business. 

24. Then in Sree Meenakshi Mills 

Ltd. V. Commissioner of Income-tax, 
Madras. 63 ITR 207= (AIR 1967 SC 444), 
their Lordships of the Supreme (2ourt 
ha\’p said that the e^enditure incurred 
not with a \dew to direct and immediate 
benefit for the pimposes of commercial 
expediency and in order indirectly to 
facilitate the carrying on of business is 
an expenditure laid out wholly and ex- 
clusively for purposes of the trade. In 
this case the Supreme <2ourt also said 
that expenditure on civil litigation cxjm- 
menced or c:anied on by an assessee for 
protecting the business is an admissible 
expenditure imder Section 10 (2) fx\'). 

pro\'ided other conditions are fiilfilled, 
even though the expenditure does not 
directly relate to the earning of the 
income, 

25. Applying these principles laid 
down by the Supreme Court to the facts 
of the instant reference, it seems to xis 
that expenses incurred for conducting 
proceedings before the Income-tax autho- 
rities may not be apparently related to 
the assessee’s trading activities but may 
be justifiably necessary for increating 
the assessee’s net profits or for the car-j 
lying on of the business with larger 
fimds at the disposal of the assessee. 
From this point of view these expenses, 
are expenses 'for the purpose of thej 
business’ in the wider sense the Supreme) 
Court has understood this expression. 

26. We have, howewr, to consider the 
Supreme Court’s decision in Travancore 
Titanium Product Ltd. v. Commissioner 
of Income-tax, Kerala. 60 ITR 277 = (AIR 
1966 SC 1250). In this case the question 
arose as to whether the amount of 
Wealth-tax paid by an assessee was busi- 
ness expenditure deductible under Sec- 
tion 10 (2) (xv) of the Wealth-tax .Act, 
1957 The Supreme Court expresses the 
view that the nature of the expenditure 
or outgoing must be adjudged in the light 
of accepted commercial practice and 
trading principles, the expenditure must 
be incidental to the business and must be 
necessitated or justified by commerdai 
expediency; it must be directly and 
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intimately connected with the busine^ 
and must be laid out by the tax-payer in 
his character as a trader, and to be a 
permissible deduction, there must be 
direct and intimate connection between 
the expenditure and the business, L e., 
between the expenditure and the Charac- 
ter of the assessee as a trader, and not as 
owner of assets, even if they are assets 
of the business. 

27. Mr. Mukherjee, learned Coxinsd 
for the Commissioner, contends that this 
judgment of the Supreme Court ought to 
be considered as an authority for the 
proposition that taxes are paid by an as- 
sessee not in his capacity as a trader but 
in his character as a tax-payer. Mr. 
Mukherjee further contends that the 
princioles applicable to "Wealth-tax 
equally apply to Income-tax. 

28. We are unable to support these 
contentions. The reason for the Supreme 
Court’s decision has been pointed out in 
the last but one paragraph of its judg- 
ment in Travancore Titanium Products 
Ltd’s case, (1966) 60 ITR 277 = (AIR 1966 
SC 1250). The paragraph inms thus: — 

"In the light of the prindples the 
amoimt of tax paid on the net wealth of 
an assessee under the Wealth-tax Act is 
not a permissible deduction under Section 
10 (2)(xv) of the Indian Income-tax Actm 
his assessment to income-tax, for tax is 
imposed imder the Wealth-tax Act on 
the owner of assets and not on any com- 
mercial activity. The charge of the tax 
is the same, whether the assets are part 
of or used in the trading organisation of 
the owner or are merely owned by him. 
The assets of the tax-payer, incorpora- 
ted or not. become chargeable to tax 
because they are owned by him, and not 
because they are used by him in the 
business.” 

29. To our mind these observations of 
their Lordships of the Supreme Comt 
constitute a complete answer to the con- 
tentions of learned Counsel for the Com- 
missioner. In our view, as income-tax 
is levied on the amount of profits earned, 
the expenses incurred for ascertaining 
the correct amoimt of income-tax pay- 
able by an assessee are expenses deduc- 
tible imder Section 10 (2) (xv) of the 
Act of 1922. 

30. In Mannalal Ratanlal v. Commis- 
sioner of Income-tax Calcutta (1965) 

58 ITR 84 (Cal), this Court following the 
judgment of the Patna High Court in 
Maharajadhiraj Sir Kamesw'ar Singh v. 
Commissioner of Income-tax 42 ITR 774 
= (AIR 1960 Pat 31). has held that the 
interest which an assessee had paid on 
the amount borrowed for payment of 
Income-tax is not deductible from the 
assessee’s net income. The principal rea- 
son for the decision was that payment of 
Income-tax was not an expenditure for 
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the purpose of earning profits; it was, on 
the contrary, a case of application of 
profits after they had been earned and not 
an expenditure necessary to earn such pro- 
fits. From this pomt of view interest on 
money borrowed for payment of tax was 
not considered to be a legitimate deduction 
in computing business profits Here, the 
facts are dMerent The deduction that 
is claimed, is neither of the amount paid 
as Income-tax nor of the interest paid 
on any amount borrowed for payment of 
Income-tax Here the expenses were in- 
curred for saving, preserving or protect- 
ing a portion of the income arising out 
of the assessee’s business. In other 
words, these expenses enabled the as- 
sessee to make its legitimate profits They, 
were, therefore, laid out wholly and ex- 
clusively for the assessee’s business 

3L For reasons stated in this judg- 
ment our answer to the question framed 
is that the Tribunal was correct in hold- 
ing that the sum of Es 16,000 paid by 
the assessee as professional fees to its 
tax consultants was an admissible deduc- 
tion under Section 10 (2) (xv) of the 
Indian Income-tax Act, 1922. There 
would be no order as to costs. 

32. CHATTEEJEE, J 4 — I agree. 
BSKTD.V.C. Reference answered. 
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State of West Bengal and others. Ap- 
pellants V. Biswanath Banerjee and 
others. Respondents. 

A- F. O. O. No 185 of 1967, D/- 23-7- 
1968. from decision of D. Basu, J., report- 
ed in 71 Cal "WN 415. 

(A) Education — W, B. Board of 
Secondary Education Act (37 of 1963), 
S. 45 (1) and (2) (f) — W. B. Board of 
Secondary Education (Appointment of 
Secretary) Rules (1963), R. 8 — "Validity 
of R. 8 — Rule comes within scope of 
S. 45 (1) and is pafectly valid and intra 
vires. 

The part of R. 8 of the W. B Board 
of Secondary Education (Appointment of 
Secretary) Rules. 1963 which enables ser- 
vices of the Secretary to be terminated 
merely upon notice or the payment of 
compensation, does not come within the 
purview of clause (f) of sub-section (2) 
of S 45. Under that provision, w'hat can 
be prescribed are the terms and condi- 
tions of appointment, the scale of pay 
and rule of discipline relating to the 
Secretary of the Board. Mere termina- 
tion of service does not come under any 
of these headings. ’The powers enume- 
rated in sub-section (2) are, however, 
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merd.y illustrative. In other words, they 
are illustrations of the exercise of the 
general powers contained in sub-sec. (1) 
of S. 45 Rule 8 comes within the scope 
of sub-section (1) and is perfectly valid 
and intra vires. (Para 5) 

(B) Education — W. B. Board of 
Secondary Education Act (37 of 1963), 
Ss. 45 (1) and 46 — W. B. Board of Secon- 
dary Education (Appointment of Secre- 
tary) Buies (1963), B. 8 — B appointed by 
Board of Secondary Education establish- 
ed under W. B. Secondary Education Act, 
1930 and his post of Secretary continued 
imder 1963 Act — Order of State Govern- 
ment imder E. 8 dispensing with his ser- 
vices on payment of three months’ salary 
— Held, B was employee of the new 
Board — Powers had been specifically 
given under 1963 Act to State Gtovem- 
ment to make rules for Secretary and 
power under R. 8 was validly exercised: 
(1967) 71 Cal WN 415, Reversed; AIR 
1967 SC 459, Disting. 

(Para 7) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 459 (V 54) = 

(1967) 1 SCR 499, State of Assam 

V. Kripanath Sarma 5. 6 

Gouri Mitter and Harashit Chakra- 
barty, for Appdlants; R Chaudhuiy, P. 
K. Banerjee, Narendra Nath Saha, for 
Respondent No. 1; G. P. Kar, S. K. Ray 
and A. Lahiri, for Respondents Nos 2 to 
4. 

SINHA, C. J.: — The facts in this case are 
briefly as follows: Ihe respondent Biswa- 
nath Banerjee, was in 1951, appointed as 
Office Superintendent of the Board of 
Secondary Education, a statutory corpo- 
ration set up by the West Bengal Secon- 
dary Education Act. 1950 (hereinafter 
referred to as the "Act of 1950”). He 
had several promotions. In 1954 came 
to be passed the West Beng^ Secondary 
Education (Temporary Provisions) Act, 
1954 (hereafter referred to as the 
"Act of 1954”). By this Act, the Board 
created by the Act of 1950 was mperseded 
and its powers came to be exercised by an 
Administrator appointed by the State 
Government. On 8th Au^st, 1962 the 
said respondent was appointed Secretary 
of the Board, on probation, by the then 
Administrator. On 20th February, 1963 
came to be passed the West Bengal Board 
of Secondary Education Act 1963 (here- 
inafter referred to as the "Act of 1963”). 
On 24th of August 1963 the said respon- 
dent was confirmed as a Secretary of 
the Board The Act of 1963 was publish- 
ed in the Official Garette on the 20th 
Februaiy^ 1963 Under Section 1 (3) there- 
of, it IS provided that it shall come into 
force on such date as the State Govern- 
ment may, by notification in the Official 
Gazette, appomt The appointed date, 
when the Act was extendi to the whole 


of West Bengal, is 1st of January, 1964, 
Under Section 45 of the Act of 1963, the 
State Government has been given powers 
to make rules for the purpose of the 
said Act. Sub-section (1) of Section 45 
is the general power and sub-section (2) 
sets out certain specific powers which are 
only illustrative of the general power. 
In exercise of this power, rules were 
framed by the State Government, called 
the West Bengal Board of Secondary 
Education (Appointment of Secretary) 
Rules, 1963. Curiously enough, the rules 
were published on the 24tii December, 
1963, even before the Act came into 
force However, it is conceded that by 
virtue of Section 23 of the Bengal Gene- 
ral Clauses Act, the rules are valid but 
are only operative from the date when 
the Act came into force On the 7th 
November, 1966, the said respondent was 
served with a letter dated 5th November, 
1966, purporting to be an order of the 
Governor. The relevant part of the 
order is as follows' — 

"In exercise of the power conferred by 
Rule 8 of the West Bengal Board of 
Secondary Education (Appointment of 
Secretary) Rules, 1963, the Governor is 
pleased to dispense with the services of 
Shri Biswanath Banerjee Secretary of 
the West Bengal Boaiti of Secondary 
Education with immediate effect on pay- 
ment of three months’ salary in lieu of 
notice.” 

On the 10th of November, 1966, the said 
respondent moved an application in this 
Court under Article 226 of the Constitu- 
tion challenging the validity of the said 
order dated 5th November, 1966 and a 
Rule Nisi was issued. This Rule came 
up for hearing before Basu, J., on the 
22nd February, 1967 and succeeded. The 
Rule was made absolute and the appel- 
lant was restrained from giving effect to 
the impugned order. It is against this 
order that this appeal arises. Before us, 
only one point is argued and that is as 
follows. The position taken up is that 
the said respondent v.'as appointed by the 
"Board” meaning thereby the Board of 
Secondary Education established _ under 
the Act of 1950 Under sub-sections (1) 
and (2) (c) of Section 46 of the Act of 
1963, his appomtment was continued 
under the West Bengal Board of Secon- 
dary Education established under the 
Act of 1963, and that Rule 8 of the said 
Rules did not apply to him and the State 
Government had no jurisdiction to make 
any order terminating his seri’iccs It is 
this point which succeeded in the Court 
below, but is challenged before us 

2. In order to examine this argument, 
it will be necessary to consider certain 
prowsions of the Act of 1963 as well as 
the said Rules. I have already mention- 
ed that a "Board” known as the "Board 
of Secondary Education” was established 
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under the Act of 1950. The Act of 1954 
did not abolish the Board, but enabled an 
Administrator to carry on its duty. Under 
the Act of 1963, a new Board was creat- 
ed known as the "West Bengal Board of 
Seconday Education”. The definition of 
the word "Board” is contained in clause 
> (b) of Section 2 and means the West 
Bengal Board of Secondary Education 
established under the Act. Section 3 (1) 
provides that the State Government 
shall, as soon as after the Act came into 
force, establish a Board named the West 
Bengal Board of Seconday Education. 
Actually the Board came into existence 
by notification dated 20th February, 
1963, being the same date on which the 
Act of 1963 was gazetted. Sub-section (1) 
of Section 45, gives the power to the 
State Government to make rules for 
carrying out the purposes of the Act. 
Sub-section (2) specifies some of these 
powers. We are only concerned with 
clause (f) which runs as follows. — 

"(fl the terms and conditions of ap- 
pointment, the sCcde of pay and the rules 
of disapline relating to the Secretary of 
the Board”. 

Section 46 deals with the repeal and 
continuance. The relevant provisions are 
as follows; — 

"46(1) The West Bengal Secondary 
Education Act, 1950 (hereafter refer- 
^ red to as the said Act), and the West 
' Bengal Secondary Education (Tempo- 
' rary Provisions) Act, 1954, are hereby 
repealed. 

(2) Upon such repeaL 
»«•••• •■•••• •••••* •••••• «••••« •••••• 

(c) all officers and other persons in the 
employment of the Board of Secondary 
Education immediately before the com- 
mencement of this Act shall, until other 
provision is made, continue in the service 
of the Board”. 

3. I have already mentioned that in 
exercise of the powers under Section 45 
U) and (2) of the Act of 1963 the State 
Government has made rules known as 
the West Bengal Board of Secondary 
Mucation (Appointment of Secretary) 
Rules, 1963. We are concerned wnth 
Rule 8 The relevant part whereof runs 
as follows. — 

"8 Power to dispense with the services 
of the Secretary — The State Govern- 
ment shall have the powder to dispense 
rdth the services of the Secretary on 
three months’ notice or in lieu of such 
notice on paimient of three months’ sala- 
ry and also to discharge or dismiss the 
Secretary from service without notice or 
, compensation in the event of misconduct 
or of a breach of any of the duties at- 
tached to the post of Secretary.” 

4. It is in exercise of power under 
this Rule that the Governor passed the 
impugned order in this case dated 5th of 
November, 1966. 
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5. It must be remembered that this is 
not a case of dismissal or a disciplinary 
action at aU. It is simply termination of 
the services of the said respondent upon 
three months’ notice or payment of three 
months’ salary in lieu of notice as speci- 
fied in Rule 8. Under the impugned 
order, the services of the said respondent 
were terminated at once and three 
monfe’ salary was oSered to him. In 
fact, it was sent to him together with the 
order. It is admitted that if Rule 8 did 
not apply then the power could not be 
exercised and the impugned order would 
be invalid. So far as the vahdity of 
Rule 8 is concerned, I do not think that 
the part of the Rule which enables ser- 
vices to be terminated merely upon 
notice or the payment of compensation 
comes within the purview of clause (f) of 
sub-section (2) of Section 45. Under that 
provision, what can be prescribed are 
the terms and conditions of appointment, 
the scale of pay and rules of discipline 
relating to the Secretary of the Board. 
Mere termination of service does not 
come imder any of these headmgs. The 
powers enumerated in sub-section (2) 
are however, merely illustrative. Ih other 
words, they are illustrations of the exer- 
cise of the general power contained in 
sub-section (1) of Section 45 In our 
opinion. Rule 8 comes within the scope 
of sub-section (1), and is perfectly 
valid and intra vires The next 
question is as to whether it applies to the 
facts and circumstances of tliis case. 
That the respondent was originally ap- 
pointed by the "Board” as constituted 
under Act of 1950 there can be no doubt. 
The question (is?) as to the effect of Sec. 
46 (2) (c). It will be observed that in 
clause (c), the word "Board” is mention- 
ed twice. Our task is made easy because 
it is admitted before us that the first 
mentioned "Board” is under the Act of 
1950 and that the second mentioned 
"Board” is under the Act of 1963, name- 
ly the West Bengal Board of Secondary 
Education. It is admitted that after the 
repeal of the Act of 1950, the Board of 
Secondary Education under that Act 
ceased to exist and is completely non 
est. Mr. Chadhury further admits that 
the said respondent is now in the service 
of the West Bengal Board of Secondary 
Education. According to him, it is that 
Board only which can dismiss his client. 
"When we asked him as to under what 
rules could that be done, particularly as 
his argument is that the present Board 
is not the appomting authority, the 
answer given is that the Board could do 
it under the general law of master and 
serv^ant, and no statutory rules are to 
be foimd. In fact, according to him, the 
rule-making power given imder Section 
45 cannot be exercised at all in respect of 
his client who is not subject to any of 
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the provisions of the said Rules. Accord- 
ing to him, the State Government has no 
power or authority to terminate the 
services of the said respondent If we 
are to accept the argument of Mr. Chau- 
dhury, the position of his client is a 
pec uliar one. It is admitted that he is 
in the service of the West Bengal Board 
of Secondary Education, which is a 
body incorporated by the Act of 1963. 
The very Act which has created the 
Board has also given power to the State 
Government to inake rules, and elaborate 
rules have been made with regard to 
the post of Secretary to the Board. It 
deals with his conditions of service, the 
period of his service, rules with regard 
to his leave, provident fund, allowances 
and duties. None of these are to afiect 
the said respondent, but everything is to 
be governed by the general law of master 
and servant. We find it very difficult to 
accept this proposition. Mr. Chaudhury, 
however, says that the point is concluded 
by a Supreme Court judgment — State 
of Assam v. Kripanath Sharma, AIR 1967 
SC 459. The facts in that case were as 
follows" In the year 1947, the Assam 
Legislature passed an Act known as the 
Assam Primary Education Act No. XIII 
of 1947 in order to provide for the deve- 
kpment of primary education in the 
State. That Act was repealed by the 
Assam Basic Education Act No. XVI of 
1954 fheremafter referred to as the "Act 
of 1954”). This Act provided for a State 
Advisory Beard, It further made provi- 
siooa for the constitution of regional 
boards known as School Boards. These 
School Boards had the power to appoint 
and punish basic school teachers. The 
1954 Act was repealed by the Assam Ele- 
mentary Education Act No. XXX of 1962 
(hereinafter referred to as the "1962 
Act”). Under this Act was constituted 
the State Board for elementary educa- 
tion. The mam change introduced by 
the 1962 Act was that the School Boards 
functioning under the 1954 Act were 
abolished and in their place the Depu^ 
Inspectors of Schools, by virtue of their 
office, were made Assistant Secretaries of 
the State Board with the same head- 
quarters and jurisdiction as they had as 
Deputy Inspectors of Schools. They were 
inter aha authorised to operate the fund 
placed at their disposal by the State 
Board to appoint their office staff, and in 
particular by clause (lii) of Section 14(3), 

"to appoint teachers in recognised 
schools on the advice of a Committee 
constituted by the State Board under 
Section 16 and transfer them as neces- 
sary and also grant such leave, other 
than casual leave, to them as may be 
admissible ” 

The Act came into force from October 5, 
1962. Section 34 (2) of the Act provided 
that as soon as it came into force, all 


teachers and other employees of the 
schools maintained by the School Board 
would be taken over by the State Board 
subject to certain conditions. Section 38 
provides as follows; — 

“All teachers existing or to be appoint- 
ed in any Elementary School recognis^ 
under this Act except in the case of Au- 
tonomous Districts, shall be deemed t® 
have been employed by the State Board.” 
Section 64 granted rule-making power ta 
the State Government for carrying out 
the piloses of the Act, Section 55 is a 
repealing section and provided as fol- 
lows; — 

"Notwithstanding the repeal all autho- 
rities constituted, appointments, rules, 
orders or notifications made under the 
said Act shall be deemed to be consti- 
tuted or made under this Act, and conti- 
nue to function or to be in force imtil 
actions under the provisions of this Act 
are taken.” 

The next thing to be considered is that 
even after October 5, 1962 the State Ad- 
visory Board continued to function, until 
the State Board was constituted. Not 
only did it continue, but on 20th Novem- 
ber, 1962 it passed a resolution which was 
in the foUouung terms- — 

"Subject to the exceptions enumerated 
in repeal all teachers who are not matri- 
culates or who have not passed teachers’ 
test but who are working as teachers in 
schools shall be discharged with effect 
from 31-3-1963.” 

In pursuance of this resolution, the 
Secretary to the State Advisory Board 
wrote a letter to all the Secretaries of 
the School Board, who were no other 
than the Deputy Inspectors of Schools 
and who became Assistant Secretaries of 
the State Board under Section 14 of the 
Act, requesting them to give effect to 
the said resolution. It appears that after 
31st March, 1963, action began to be 
taken on this instruction and the services 
of several teachers including that of the 
respondent in the Supreme Court Appeal, 
AIR 1967 SC 459, Shn Knpanath Sharma, 
were terminated on the ground that they 
were not matriculates or T. T. teachers. 
A number of writ petitions includmg 
that of the petitioner -were filed in the 
High Court Aallengmg the orders of ter- 
mination. The main point raised was 
that the Secretary of the School Board 
or Assistant Secretary to the State Board, 
under whose signature the letters of ter- 
mination were issued had no au- 
thority under the Act to terminate 
the services of the teachers who 
had been appointed under the old 
Act The first point to be considered 
was whether the Deputy Inspector of 
Schools, in his capadty as the Assistant 
Secretary of the State Board, could ter- 
minate the services of the respondent I 
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have already referred to claxise (iii) of 
Section 14 (3) which gave him the power 
to appoint teachers. But it gave him no 
right to dismiss them. It was argued that 
imder Section 18 of the Assam General 
Clauses Act No. n of 1950, a person who 
had the power to appoint had the power 
to dismiss. The Supreme Court accept- 
ed this proposition of law, but proceeded 
to examine the question as to whether, 
if this was the only provision as to dis- 
missal, it could be said that the respon- 
dents were appointed by the Deputy Ins- 
pector of Schools in his capacity as As- 
sistant Secretary of the State Board. 
Wanchoo, J.. pointed out that the Assis- 
tant Secretary of the State Board was 
created for the first time by the 1954 
Act Therefore, persons who had been 
appointed before the Act came into force 
could not possibly have been appointed 
by him, because under the old Act, 
which was repealed, there was no such 
post at alL In the earlier Act the ap- 
pointing Authority was the School 
Board, and there was no Assistant Secre- 
tary or the State Advisory Board. It was 
next urged that under Section 55 which 
has been set out above, all appointments 
imder the 1954 Act by the School Board, 
must be deemed to have been made by 
the Assistant Secretary under Section 14 
(3) (ui) of the 1963 Act. Wanchoo J. 
said as follows; — 

"We are of opinion that this contention 
cannot be accepted in view of the speci- 
fic provision contained in the Act under 
Section 34 (2) and Section 38. Section 
34 (2) lays down that all teachers and 
other employees of schools maintained 
by the School Board would be taken over 
by the State Board. This being a specific 
provision relating to teachers, we cannot 
take recourse to the general deemmg 
provision contained in Section 55 (2) with 
respect to appointment of teachers and 
other employees of schools maintained by 
School Board, Further Section 38 speci- 
fically says that all teachers then existing 
would be deemed to have been employed 
by the State Board. Reading, therefore. 
Section 34 (2) and Section 38 together, 
the conclusion is inevitable that there is 
no occasion for the application of the 
deeming provision in Section 55 in the 
case of these teachers. In the face of 
these two spedfic provisions the general 
deeming provision contained in Section 55 
(2) cannot be used to come to the con- 
duaon that those teachers who were ex- 
isting from before are to be deemed to 
have been appointed by the Assistant 
Secretary under Section 14 (3) (iii). We 
, are. therefore, in agreement with the 
High Court, though for slightly differ- 
ent reasons, that the ser^dces of the res- 
pondent-teachers could not be terminated 
by the Assistant Secretary of the State 
Board under Section 14 (3) (lii) of the 


Act read with Section 18 of the 1915 
Act” 

_ 6. In my opinion there are substan- 
tial points of distinction between the 
facts involved in the Supreme Court 
decision, AIR 1967 SC 459 and the facts 
of the instant case. The first and fore- 
most distinction is that in the Supreme 
Court case, AIR 1967 SC 459 the State 
Advisory Board under the 1954 Act conti- 
nued to exist and in fact it was the im- 
plementation of a resolution passed by 
that Board, which caused the difficulty. 
In the present case, the old Board creat- 
ed by the Act of 1950 had ceased to exist 
and was completely non est after the Act 
of 1963 came into force. The next point 
of distinction is that 'in the Assam case, 
no rules have been framed imder the 1962 
Act, but the power of dismissal was 
sought to be deduced under the General 
Clauses Act, from a power to appoint 
contained in the 1^62 Act. As the ap- 
pointments were made much earher in 
point of time to the creation of the Ap- 
pointing Authority, the question arose 
as to whether the Assistant Secretary 
could be said to be the Appointing Au- 
thority in respect of such appointments. 
By construing the provisions of the 
Assam Act, it was held that it could not 
be so. In the present case, however, the 
old Appointing Authority was no longer 
in existence and by the provision of the 
relevant Act, the said respondent came to 
be an employee of the West Bengal 
Board of Secondary Education which was 
created imder the 1962 Act The point 
as to whether the State could dismiss or 
terminate the services of the said respon- 
dent is not on the facts of the present 
case, dependant on the question as who 
is the Appointing Authority. The posi- 
tion is completely covered by rules 
which have heen made under the 1963 
Act. These rules deal elaborately with 
regard to the post of the Secretary to the 
Board, which means the West Bengal 
Board of Secondary Education. If, as 
has been admitted before us, the said 
respondent has become an employee of 
the "Board” as defined under the 1963 
Act, then it does not stand to reason that 
rules cannot be made in respect of him 
under the express rule-making powers 
granted under Section 45 of the Act of 
1963. There seems to be no reason what- 
soever to import in his case the law of 
master and servant. In the Assam case, 
AIR 1967 SC 459 the State Advisory 
Board was continuing. The old School 
Boards functioning under the 1954 Act 
were abolished and in their place the 
Deputy Inspectors of Schools were made 
Assistant Secretaries of the said Board, 
which meant the new Board constituted 
imder the 1962 Act. It is one of these 
Assistant Secretaries who tried to dis- 
miss persons who had been appointed by 
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the old School Board. The only power 
contained in the 1962 Act was one &ving 
Viim the power to appoint teachers. It 
was held that this might give him the 
power to dismiss, but the power would 
be prospective, and therefore, as he 
was not the Appointing Authority in res- 
pect of teachers appointed at a time 
when his post did not exist, he had no 
power to dismiss them. Under the deem- 
ing provision contained in Section 55, 
appointments made under the old Act 
were to be deemed to be made under the 
new Act, but under the new Act there 
were specific provisions whereby emplo- 
yees of the old School Board were to be 
taken over by the State Board. There- 
fore, it was only the State Board which 
could exercise the power of dismissal and 
the State Board had not been formed 
yet, and in any event it was held that 
the action taken by the Assistant Secre- 
tary was not authorised by any State 
Board, 

7. These facts have no application to 
the facts of the present case. In the pre- 
sent case, the new Board has come into 
existence and it is admitted that the said 
respondent is an employee of the new 
Board, namely, the West Bengal Board 
of Secondary Education. Powers have 
been specifically given under the 1963 
Act to the State Government to make 
rules for the Secretary of the Board and 
such rules have been made and in our 
opinion Rule 8 is a valid rule and has 
been validly exerdsed. 

S. In the circumstances we are of the 
opinion that the learned Judge in the 
Court bdow has come to an erroneous 
decision and that tiie appeal should be 
allowed and the order of the Court below 
should be set aside and the rule should 
be discharged, but there will be no 
order as to costs. There will also be no 
order with regard to costs of this appeaL 

9. Let the status quo be maintained 
for SIX weeks from this date. 

10. A. N. SEN, J.; — I agree. 

JHS/D.V.C, Appeal allowed. 


ATT ?. 19G9 CALCUTTA 180 (V 36 C 34) 
S. P. kUTBA, J. on difference of opinion 
between P. B. LIUELHARJI AInD 
A- N. SEN. JJ. 

Debesh Chandra Das, Appellant v. 
Union of India and others, Respondents. 

A. F. O O. No. 381 of 1967, D/- 21-8- 
1968, from judgment of P. B Mukharji 
and A. N Sen, JJ., D/- 11-4-1968. 

(A) AH India Services Act (1951), 
S. S (1) — Rules Under — Indian Admin- 
istrative Service (Cadre) Rules (1951), 
R G — rffember of 1. A. S serving in 
Assam State deputed to serve Central 
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Government — Cadre Officer within B. 6 

— On facts held petitioner did not hold 
a permanent post in Central Government 
nor was he appointed substantively as 
such. 

The appellant, a member of the Indian 
Administrative Service not permanently 
allotted to Judiciary imder R. 3 of I. A. S, 
Recruitment Rules 1954, was on deputa- 
tion to the Government of India from 
the State of Assam. He had held the 
post of a Joint Secretary to tlie Central 
Government from January, 1955 to Feb- 
ruary 1961. Thereafter, he became the 
hlanaging Director of the Central Ware- 
housing Corporation and then in July, 
1964, he was appointed Secretary to the 
Department of Social Secimity. 

Held that the appellant was a cadre 
officer on deputation within meaning of 
R, 6 and, as such, the offices that he 
held, were of transitory nature and the 
Central Government had the right to re- 
place his services to the State of Assam 
as and when it thought fit. His substan- 
tive service was not in the Central Gov- 
ernment but in the Government of 
Assam. 

Held further that the appellant was 
neither holding a permanent post in the 
Central Government nor had been ap- 
pointed to any such post substantively. 

(Para 16) 

(B) Constitution of India, Art 314 — 
Member of Indian Civil Service allotted - 
to Assam on deputation to Central Gov- 
ernment — Eights and conditions of ser- 
vice as respects remuneration, leave and 
pension are governed by Art 314. 

(Para 18) 

(C) Civil Service — Fundamental Rulis, 
E, 5G (f) — blembcr of Indian Civil Ser- 
vice on deputation to Central Government 
holding post of Secretary for less than 
five years from date of appointment as 
Secretary — R. 56 (f) can have no ap- 
plication to his case if he has not reached 
the end of thirty five years’ service 
counted from his date of arrival in India 

— Hence no question of his holding 
the post for a period of five years arises. 

(Para 19) 

(D) Constitution of India, Arts. 53, 77, 
226 — Scope — Arts. 53 and 77 should 
he read together — Executive power of 
Union vested in President — Power exer- 
cised through other officers must comply 
with provisions of Art. 77 (2) Iz (G) — 
Government of India (.4,lIocatioa of Busi- 
ness) Rules (ISGl) framed under Art. 77 
(3) — Scheme under, for staffing senior 
posts_ for Centre — Implementation of 
decisions of appointments committee 
must be expressed in name of President, 
otherwise they have no statutory force 
and cannot be enforced. 

Articles 53 and 77 of the Constitution 
should be read together. In the exercise 
of executive power the President may. 



1969 D. C. Das v. Union of India (]Mltra J.l Cal. 181 


under Art. 53 (1) act eitlier directly or 
through his officers; but whether he acts 
directly or through officers the act mu^ 
be done in accordance with the Consti- 
tution. "^ffien the President instead of 
acting directly, acts through his officers, 
the action of the officers must be ex- 
pressed to be taken in the name of the 
President as reqinred by Art. 77 (1) and 
must also comply with Art. 77 (2) 

(Para 27) 

By the Government of India (AUoca- 
iion of Business) Kules, 1961 made under 
Article 77 (3), the afiairs of the Appoint- 
ments Committee of the Cabinet were 
allocated to the Ministry of Home 
Afiairs whidi had also the power, under 
these Rules, to frame schemes for staff- 
ing senior posts at the Centre; but the 
implementation of the decisions of the 
Appointments Committee or the scheme 
for staffing officers required compliance 
with the provisions of sub-articles (1) ^d 
(2) of Article 77. And tmtil these require- 
ments were fulfilled, the decisions or 
resolutions concerned, could not be said 
to have statutory force. (Para 27) 

The petitioner’s appointment as secre- 
tary, Department of Social Security hav- 
ing been approved by the Appointments 
Committee of the Cabinet for six months 
in the ffist instance, a gazette notification 
dated 31-7-1964 in the name of the Presi- 
dent was published whereby the peti- 
tioner was appointed Secretary with 
efiect from 30-7-1964 imtil further 
orders. The notification -was signed by 
the Secretary, Govt, of India Again on 
6-3-1965, the Appointments Committee of 
the Cabinet approved the proposal to 
continue the petitioner on the same post 
but it was neither followed by a Presi- 
dential order or gazette notification of 
that order. On 20-6-1966 the petitioner 
received a letter from the Cabinet Sec- 
retary intimating the Govt.’s decision 
that he should be asked to revert to his 
parent State of Assam or proceed on 
leave preparatory to retirement and ask- 
ing him what he proposed to do. The 
petitioner made a representation to the 
Prime Minister who granted him a perso- 
nal interview. On 7-9-1966 the Govt, 
intimated to him its final decision that 
he should revert to his parent State or 
retire. The petitioner thereupon challeng- 
ed this decision under Art. 226 as un- 
constitutionaL 

Held that the only gazetted and an- 
noimced appointment, in tlie instant case, 
was that in the name of the President on 
the 31st July. 1964, which expressly 
stated that the appointment was to be 
''until further orders”. Hence the Comf 
coidd not take into consideration any 
other alleged ord^ of appointment or 
any assurances that might have been 
given by high authorities in the Govern- 
ment of India. The petitioner was on 


deputation from the State of Assam and 
was not holding any permanent or sub- 
stantive post in the Government of India, 
He had no right to the post of a Secre- 
tarsr; he had been appointed “imtil fur- 
ther orders”: and at any time he could 
be reverted to his parent State viz., the 
State of Assam. (Paras 27 and 42) 

(E) Constitution of India, Arts. 226, 77 
and 309, Proviso — Home Ministry’s Re- 
solution dated 17th October, 1957, has no 
statutory force — It is not a rule either 
under S, 3 of All India Services Act or 
under Art. 77 or Proviso to Art. 309 — 
Claim to hold the post of a secretary to 
Central Government imder the above 
resolution held could not be enforced by 
Court — (All India Services Act (1951), 
S. 3.) 

The resolution of the Ministry of Home 
Afiairs dated the 17th October, 1957, is 
neither a rule under the proviso to Arti- 
cle 309 nor a rule under Section 3 of the 
All India Services Act, 1951 nor is it an 
executive action under Article 77 of the 
Constitution. It is merely a public an- 
nouncement of the decdaons of the Gov- 
ernment of India on certain important 
matters of policy and, by itself, has no 
statutory force. By this resolution the 
Government of India merely sanctioned 
the Constitution of the Central Adminis- 
trative Pool and then the Ministry of 
Home Affairs was authorised to take all 
steps necessary for the implementation 
of the Scheme. (Paras 34, 36) 

In the present case the petitioner 
could not claim to hold the post of a 
Secreta^ for a period of five years on 
the basis of the aforesaid resolution of 
the 17th October, 1957 as contaimng a 
solemn promise on the part of the Gov- 
ernment and could not ask the Court to 
compel its performance relying on the 
principles decided by the Supreme Coirrt 
in AIR 1968 SC 718. 

Further, under Article 309 of the Con- 
stitution any service rule having the force 
of law, must be either under an Act of 
the appropriate legislature or made by 
the President or the Governor, as the 
case may be, until provision in that be- 
half is enacted by the appropriate legis- 
lature. The requirements of Article 309 
cannot be replaced by any representation 
made by the Government of India. AIR 
1968 SC 718, Dist. (Para 38) 

The contention that in the absence of 
statutory rules the administrative in- 
structions contained in the Home L'linis- 
try’s Resolution of the 17th October, 
1957, (assuming it has no statutory force) 
would fill up the gap and would govern 
the position of Secretaries to the Central 
Government cannot be accepted. The 
petitioner was appointed as a Secretary 
to the Central Government in July, 19&k 
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but the Todian Administrative Service 
(Cadre) Rules, 1954, came into force long 
before this date, and under Rule 4 (1) 
thereof, the Indian Administrative Ser- 
vice (Fixation of Cadre Strength) Regu- 
lations, were made in 1955. The peti- 
tioner’s appointment as Secretary to the 
Central Government, was covert by the 
said rules and the said regulations and, 
as such, there 'was no gap to be filled up 
by administrative instructions. AIR 1967 
SC 1910, Dist (Paras 40. 41) 

(F) Letters Patent (Cal.), Cl. 3G — Re- 
ference under, to thir d Judge on a dif- 
ference of opinion between two Judges of 
E^h Court — Whether third Judge can 
difier from referring bench on a point on 
which both Judges had agreed. (Quaere) 

— Am 1949 Pat 369, EeL (Para 36) 

(G) Constitution of India, Art 311 (2) 

— Procedure contemplated by CL (2) — • 
Compliance of — Waiver. 

An appeal to the Prime Minister 
against an order of reduction in rank and 
the communication of the Prime Minis- 
ter’s decision is not the procedure con- 
templated by sub-article (2) of Art. 311 
which is meant to give protection to Gov- 
ernment servants against arbitrary or 
unreasonable dismissal or removal or 
reduction in rank. Moreover, the fact 
that the petitioner appealed to the Prime 
Minister cannot be treated as waiver of 
his constitutional rights in the absence 
of any evidence of an intentioncd relin- 
quishment of a known right. (Para 47) 

(H) Constitution of India, Art. 311 — 
Reduction in rank — All India Services 
(Discipline and Appeal) Rules (1955), R. 3 
(4) — Government servant officiating in 
higher post — Reversion to lower post for 
administrative reasons or unsuitability — 
Not a reduction in rank. 

Under sub-rule (4) of Rule 3 of the All 
India Services (Discipline and Appeal) 
Rules, 1955, the reversion to a lower post 
of a member of the service who is of- 
ficiating in a higher post, after a trial in 
the higher post or for administrative re- 
asons (such as the return of the per- 
manent incumbent from leave or deputa- 
tion. availability of a more suitable of- 
ficer. and the like) does not amount to 
reduction in rank. (Para 48) 

(I) Constitution of India, Art. 311 — 
•Reduction in rank” — Principles to 
determine — Government servant offi- 
ciating in a post — Reversion to substan- 
tive post if and when amounts to reduc- 
tion in rank — Probationer or temporary 
servant — Termination of service — 
When amounts to punishment nttraefing 
Art. 311 (2) — Principles equally apply 


to a post held on deputation until fur- 
ther orders. 

The petitioner, a member of the Indian 
Civil Service, serving the State of Assam, 
was deputed to serve Central Govern- 
ment and was later appointed as Secre- 
tary to the Central Government in the 
Department of Social Security until fmr- 
ther orders. Subsequently the Govern- 
ment made an enquiry as to the suita- 
bihty of officers occupying top level ad- 
ministrative posts and decided that the 
petitioner was unsuitable and proposed to 
him that he should either go back to his 
parent State or proceed on leave prepa- 
ratory to retirement or accept a post 
lower than the post of a secretary to the 
Government. Ihe decision was commu- 
nicated to him by a letter dated 20-6- 
1966. 

Held that the order of reversion of the 
petitioner was in 'unexceptionable form’ 
to which the provisions of Art 311 were 
not attracted. If an enquiry is held with 
a view to ascertain whether a proba- 
tioner is fit to be confirmed and if as a 
result of enqui^ the probationer’s ser- 
vices are terminated, the provisions of 
Article 311 would not be attracted. On 
principle there should be no difference 
between a post held temporarily or on 
probation or on an officiating basis and a 
post held on deputation until further 
orders The Government had the right 
to revert him to his parent State: and the 
enquiry referred to in the letter of June 
20, 1966, as to the suitability of persons 
occupying top level administrative posts, 
appeared to be in the nature of a preli- 
minary enquiry and not a departmental 
enquiry contemplated by Artide 311 (2). 
Consequently the impugned order was 
neither illegal nor imconstitutionaL Prin- 
dples laid dovm by the Supreme Court 
in Ch-. App. No. 1272 of 1966, D/- 12-1- 
1968 (SC) & AIR 1968 SC 1089, Reiterated 
and Applied; AIR 1961 SC 177 & Civ. 
App. No. 590 of 1962, D/- 23-10-1963 

(SC) & Civ. App No. 1341 of 1966, D/- 
13-12-1966 (SC). ReL on. (Paras 57, 60, 

62. 64 & 66) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 718 55)= 

(1968) 2 SCR 366, Union of India 
V. Om Prakash 37, 38 

(1968) AIR 1968 SC 1089 (V 55)= 

Civil App. No. 433 of 1965, D/- 
22-2-1968, State of Punjab v. 

Sukh Raj Bahadur 53. 55, 59 

(1968) aval App. No. 1272 of 1966, 

D/- 12-1-1968 (SC). Jasbir Singh 
V Union of India 49, 51. 52, 55 

(1967) Am 1967 SC 1264 (V 54)= 

(1967) 2 SCR 496. L. N. Saxena 
v. State of Madhya Pradesh 49 

(1967) Am 1967 SC 1910 (V 54)= 

(1968) 1 SCR 111, Sant Ram v. 

State of Rajasthan 
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(1966) Civil Appeal No. 1341 of 
1966, D/- 13-12-1966= (1967) 1 Lab 
LJ 718 (SC), A. G. Benjamin v. 

Union of India 63 

(1964) Am 1964 SC 449 (V 51)= 

1964 SCD 75. Jagadish Mitter v. 

Union of India 49 

(1964) Am 1964 SC 1584 fV 51)= 

(1964) 5 SCR 190, Champak Lai 
Chimanlal Shah v. Union of India 49 
(1963) QvU Appeal No. 590 of 1962, 


D/- 23-10-1963 (SC). R. C. Lacy 
V. State of Bihar 61 

(1962) Am 1962 SC 794 (V 49)= 

1962 (2) Supp SCR 92, State of 
Bombay v. F. A. Abraham 49 

(1962) AIR 1962 Ptmj 32 (V 49)= 

ILR (1961) 2 Pimj 595, Krishnan 
Khanna v. State of Punjab 31 

(1961) Am 1961 SC 177 (V 48)= 

(1961) 1 SCR 606, State of Orissa 
V. Ram Narayan Das 59 

(1961) Am 1961 Cal 217 (V 48)= 

65 Cal WN 670, Brojendra v. 

Union of India 31 

(1958) AIR 1958 SC 36 (V 45)= 

1958 SCR 828. Parshottam Lai 
Dhingra v. Union of India 49 

(1955) Am 1955 Cal 451 (V 42)= 


59 Cal WN 260, Mimnalal v. Harold 31 
(1949) Am 1949 Pat 369 (V 36)= 

50 Cri LJ 730 (FB). Kanai Lai 

Paxil V. Province of Bihar 36 

Nani Coomar Chakarvarti, Nepal Chan- 
dra Sen and Sibendra Nath Sen Gupta, 
for Appellant; Sankardas Banerjee, Salil 
Kumar Dutta, Prasanta Kumar Ghosh 
and S. S, Javali, for Respondent. 

S. P. MITRA, J.: — This matter has 
been assigned to me under clause 36 of 
the Letters Patent. P, B. Mukharji, J., 
and A. N. Sen, J.. by their Lordships’ 
order of April 11, 1968, have been pleased 
to state that their point of disagreement 
is as follows; — 

"Whether the order or direction of 
the Government of India contained in 
the letter dated the 20th Jxme, 1966 and 
the 7th September, 1966, is xmconstitu- 
tional or illegal.” 

2. In 1933, the petitioner qualified 
himself for the Indian Civil Service. In 
1934. the petitioner, after serving his 
period of probation, arrived in India and 
was allotted to Assam, now known as 
the State of Assam. Between 1938 and 
1940 he held the post of Under-Secretary 
to the Assam Government in the Home 
(Political) Department. In 1940, the Gov- 
ernment of Assam placed the petitioner’s 
services at the disposal of the Govern- 
ment of India and he was appointed to 
the post of Under-Secretary in the Home 
Department. In 1947, the petitioner held 
the post of the DepuW Secretary to the 
Government of India in its Home Depart- 
ment; but at the end of that year the 
Assam Government required Ms services 
and he was successively appointed in 


Assam to the posts of the Development 
Commissioner, the Additional CMef Sec- 
retary and the Chief Secretary. Between 
1951 and 1954 the petitioner again served 
the Government of India as Secretary to 
the Union Public Sendee Commission. 
Between January 1955 and February 
1961. he was the Joint Secretary to the 
Government of India in the Ministry of 
Transport and Commxinication. iVom 
February 1961. to July 1964, the peti- 
tioner was the Managing Director of the 
Central Warehousmg Corporation which 
was a statutory corporation outside the 
Secretariat of the Government of India. 
In July 1964, the petitioner was appointed 
Secretary to the Ministry of Social Secu- 
rity, Government of India, later named 
as the Ministry of Special Welfare. And 
it is his present post as Secretary to the 
Government of India wMch is the sub- 
ject-matter of this dispute. 

3. On the 29th July, 1964, the peti- 
tioner’s appointment as Secretary, De- 
partment of Social Security was approv- 
ed by the Appointments Committee of 
the Cabinet for six months in the first 
instance. Two days later, that is, on the 
31st July, 1964, there was a gazette noti- 
fication to the following effect: — 

"The President is pleased to appoint 
Shri D. C Das as Secretary, Department 
of Social Security with effect from the 
forenoon of the 30th July, 1964 and until 
further orders.” 

4. The notification was signed by a 
Deputy Secretary to the Government of 
India. Again, on the 6th March, 1965, 
the Secretary, Appointments Committee 
of the Cabinet in a Communication, stat- 
ed as follows' — 

"The Appointments Committee of the 
Cabinet have approved the proposal to 
continue Shri D. C. Das, I. C S as Secre- 
tary Department of Social Security.” 

5. A copy of this communication was 
sent to the petitioner: but it was not fol- 
lowed by a Presidential Order or a 
gazette notification of that order. 

6. In June, 1966, the petitioner reemv- 
ed a letter dated Jxme 20, 1966, from Shri 
Dharma Vira (as he then was), the Cabi- 
net Secretary. wMch runs thus; — 

"For some time, the Government has 
been examining the question of building 
up a Mgher level of administrative effi- 
ciency. TMs is much more important in 
the context of the recent developments 
in the coxmtry. In this connection, the 
Government examined the names of those 
who are at present occup-vdng top level 
administrative posts with a view to ascer- 
taining whether they are fully capable 
of meeting the new challenges or whe- 
ther they should make room for younger 
people. As a result of this examination, 
it has been decided that you should be 
asked either to revert to your parent 
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State or proceed on leave preparatory to 
retirement or to accept some post lower 
than that of Secretary of Government I 
would be glad if you would please let 
me know immediately as to what you 
propose to do, so that fmrther action in 
the matter may be taken. 


7. On receipt of this letter the peti- 
tioner made various representations in- 
dudmg representations to the Prime kG- 
nister and had also a personal interview 
with her; but ultimately, on the 7 th 
September, 1966, he received the follow- 
ing letter from Shri D. S. Joriii, the then 
Cabinet Secretary. — 

"You had submitted on the 23rd July, 
1966, a representation to the Prime Mi- 
nister regarding your case. You had 
also represented to my predecessor on 
the 23rd June, 1966. As requested by 
you, the Prune Minister granted you an 
interview on the 31st August, 1966 I am 
now directed to inform you that after 
considering your oral and written repre- 
sentations in the matter. Government 
has decided that your services may be 
replaced at the disposal of your parent 
State, namely, Assam. In case, however, 
you hke to proceed on leave preparatory 
to retirement, will you please let me 
know? 


8. ihe two letters of Shri Dharma 
Vira and Shri D. S. Joshi, are the docu- 
ments mentioned in the referring order 
of P. B. Mukharji, J. and A. N. Sen, J., 
quoted above and I have to deride whe- 
ther these are illegal or unconstitutionaL 
The petitioner’s application to this Court 
was an apphcation made on the 20th 
September, 1966, imder Article 226 of 
the Constitution praying, inter alia, for 
a vmt m the nature of mandamus direct- 
ing, the Union of India to recall, cancel 
and withdraw the orders dated the 20th 
Jime, 1966, and the 7th September. 1966, 
A rule nisi was issued by A. N. Ray. J., 
on September 20, 1966; but his Lordriiip 
was pleased to discharge the rule on the 
19th klay, 1967. Thereafter the matter 
went up to the Appellate Court, and, 
ultimately, P. B Mukharji, J and A. N. 
Sen, J . delivered their respective judg- 
ments which were concluded on the 31st 
January. 1968 The Dhdsion Bench gave 
a certificate under Article 132 (Ij of the 
Constitution, but the Supreme Court on 
the 29th March, 1968, cancelled the certi- 
ficate for disposal of this case under 
clause 36 of the Letters Patent 

9. At the hearing before me, I asked 
learned Counsel for both the parties to 
state the details of the difierences be- 
tween the two learned Judges Counsel 
for both the parties have formulated 
these diflerences as follows" — 

1 P. B Mukharji, J., has held that the 
petitioner’s post of the Secretary does 


not come imder any of three categories 
of posts, namdy, Ca) permanent post, 
(b) temporary post and (c) tenure post 
It was a post to be held "until further 
orders”: and the petitioner had no legal 
right to hold the post or claim the post 
for any period of time limited or unlimit- 
ed (vide pages 6 and 7 of the Judgment), 
A. N. Sen, J., is of the view that the peti- 
tioner held a substantive appointment to 
a permanent post and, as such, he had 
a right to the post (vide pages 23 to 25 
of the Judgment). 

2 According to P, B. Mukharji, J., as- 
suming that the petitioner was subrtan- 
tively holding a permanent post, on the 
facts of this case, the requirements of 
Article 311 (2) of the Constitution have 
been complied with: in any event, the 
petitioner has waived his rights under 
Article 311 (2) (vide pages 37 and 41 of 
the Judgment). A. N. Sen, J., has held 
that there has been no compliance with 
the provisions of Article 311 (2) nor has 
there been any waiver of his legal rights 
by the petitioner (see pages 48 and 49 of 
the Judgment). 

3. P. B. Mukharji, J., has said that the 
petitioner has not been reduced in rank 
within the meaning of Article 311 of the 
Constitution (vide pages 23 and 24 of the 
Judgment). A U. Sen, J., thinks that 
the Government has inflicted on the 
petitioner the punishment of reduction in 
rank (see page 44 of .the Judgment). 

4. Arising out of the point just pre- 
ceding kir. Justice P. B. Mukharji’s view 
is that the letters of the 20th Jime, 1966, 
and the 7th September, 1966, do not 
contain any stigma vdthin the meaning 
of Article 311 of the Constitution: but 
are policy letters indicating the policy of 
readjustment in administrative sendees as 
is evident from the expressions — "con- 
text of recent development in the coxm- 
try”. "meeting the new challenges” and 
"whether they should make room for 
younger people” used in the letter of the 
20th June (see page 44 of the Judgment). 
A N. Sen, J., has said that that anyone 
reading these documents would naturally 
conclude that the petitioner was found to 
be inefficient, mcompetent and unfit to 
hold the post of a Secretary at the 
Centre, and that necessarily imports an 
element of punishment wliich is the 
basis of the decision and the order and 
is its integral part (vide pages 43 and 44 
of the Judgment). 

10. The first question, therefore, that 
we hav'e to decide is whether the peti- 
tioner had any right to the post of a 
Secretary to the Central Government 
klr. Nani Chakraverty, learned Counsel 
for the petitioner, has argued that by the 
document of the 29th Judy, 1964, the ap- 
pellant was appointed Secretary to the 
Central Government for a period of rix 
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months in the first instance (page 53 ol 
the paper book): it is common case that 
he joined his post on the forenoon of the 
SOth July, 1964: on the 31st July, 1964, 
there vras a notification in the Gazette of 
India stating that the appellant had been 
appointed "Until further orders” (page 54 
of the paper book): and by the document 
of the 6th March, 1965, the appellant’s 
appointment as Secretary is approved 
without any limi tation as to the period 
for which he is to hold ofiSce (page 55 
of the paper book). 

11. On the basis of these documents 
Mr. Chakravarty’s first contention is that, 
the petitioner held a substantive appoint- 
ment to a permanent post. He relies on 
the Indian Administrative Service (Cadre) 
Rules, 1954, framed imder Section 3 (l) 
of the All India Services Act, 1951. Rule 
3 (1) says that there shall be constituted 
for each State or group of States an 
Indian Administrative Service Cadre. 
Then he sa^’s that by the Indian Admi- 
nistrative Service (Fixation of Cadre 
Strength) Regulations, 1955, it is provid- 
ed that the State of Assam would have 
55 senior posts tmder the State Govern- 
ment and 22 senior posts tmder the Cen- 
tral Government. 

12. Jlr. Chakravarty then asked ms 
to consider some of the instructions of 
the Union Government. In the Govern- 
ment of India’s instructions printed from 
page 16 of the All India Services Manual 
(corrected up to 1-5-67) it is stated inter 
alia, in paragraph 1.3 (at page 17) that 
the senior posts as notified in the sche- 
dule of each State cadre were divided 
into three main categories, namely, (a) 
senior posts imder the State Govern- 
ment: (b) Central deputation quota and 
(c) deputation reserve. In paragraph 2 4 
of these instructions (at page 19) it is, 
inter alia, stated that aU cadre posts held 
by Cadre Officers should be accounted for 
against the Central deputation quota. In 
paragraph 5 of these instructions (at page 
20) it is prowded that the allocation of 
cadre officers to the various cadres shall 
be made by the Central Government in 
consultation wath the State Government 
or the State Governments concerned: 
and the Central Government may, with 
the concurrence of the State Government 
concerned, transfer a cadre officer from 
one cadre to another cadre. In paragraph 
6 of these instructions (at page 20) it is 
obsen-ed, inter alia, that a cadre officer 
may. with the concurrence of the State 
Government or the State Governments 
concerned and the Central Government, 
be deputed for sennce under the Central 
Government or another State Govern- 
ment 

13. Learned Counsel for the appel- 
lant then iniited me to look at Rule 9 
(4) of the Fundamental Rules, VoL I 


(corrected up to the 30th September, 
1966). Under Rule 9 (4) (at page 7) 
"cadre” means the strength of a service 
or a part of a service sanctioned as a 
separate unit Then, Ride 9 (19) (at 
page 25) mrplains what is meant by the 
word ’officiate’. It says that a Govern- 
ment servant officiates in a post when 
he performs the duties of a post on which 
another person holds a lien. It also says 
that a local Government may, if it 
thmks fit, appoint a Government servant 
to officiate in a vacant post on which no 
other Government servant holds a lien. 
Mr. Chakraborty contends that the ap- 
pellant, in the instant case, was not offi- 
ciating in the post of the Secretary to 
the Department of Social Secinrity. No 
other person held a lien on this post. 
Tne post was created for first time in or 
about July, 1964, and the appellant was 
immediatdy appointed to it. Learned 
Counsel then relies on Rule 9 (22) (at 
page 26). This sub-rule defines a "per- 
manent post”. It means a post carrying 
a definite rate of pay sanctioned without 
limit of time. The appellant’s Counsel 
thereafter drew my attention to sche- 
dule iii C to the Indian Administrative 
Service (Pay) Rides, 1954 at page 264 of 
the All India Services Manual (corrected 
up to 1-5-67). It shows that Secretaries 
to the Government of India, ivere to re- 
ceive a pay of Rs. 3,500.00 per month. Mr. 
Chakraborty submits that there is a de- 
finite rate of pay for secretaries to the 
Government of India without limit of 
time and, as such the post of a secretary 
is a permanent post. He wanted me to 
compare the definition of "permanent 
post” in the Fundamental Rules quoted 
above vdth those of a "temporary post” 
and a "tenure post” in the said Rules 
Rule 9 (30) (at page 31) says tii .t a "tem- 
porary post” means a post carrying a 
definite rate of pay sanctioned for a 
limited time. Counsd for the appellant 
contends that the post of the Secretary 
to the Department of Social Security car- 
ried a definite rate of pay; but was not 
sanctioned for a limited time Then, 
Rule 9 (30-A) (at page 31) defines a 
"tenure post”. It means a permanent 
post which an indiwdual Government 
servant may not hold for more than a 
limited period. I^Ir. Chakraborty submits 
that, the cumulative effect of the provi- 
sions cited above is that, the appellant 
was holding neither an 'officiating post’ 
nor a 'temporary post’ nor a 'tenure post’ 
but a 'permanent post’ imder the Central 
Government In other words, the post of 
a Secretarj’’ to the Central Gov'emment, 
is a permanent post and the petitioner, 
according to i^Ir. Chakraborty, is holding 
it substantively and cannot be removed 
from that post without recourse to the 
provitions of Article 311 (2) of the Con- 
stitution. 
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14. In my view, these arguments of 
learned Counsel for the appellant are 
untenable. He had himself relied on 
Ride 6 of the Indian Administrative Ser- 
vice (Cadre) Rules, 1954. This Rule has 
to be closely scrutinised and carefully 
considered to determine the nature of 
the appointment given to the petitioner 
under the Central Government. Rule 6 
runs thus; 

"6. Deputation of cadre officers: — fl) 
A cadre officer may, with the concurrence 
of the State Government or the State 
Governments concerned and the Central 
Government, be deputed for service 
under the Central Government or another 
State Government or under a Company, 
association or body of individuals, whe- 
ther mcorporated or not, which is whol- 
ly or substantially owned or controlled 
by the Government. 

(2) A cadre officer may also be deput- 
ed for service imden — 

(i) A Municipal Corporation or a Local 
Body, by the State Government on whose 
cadre he is borne, or by the Central Gov- 
ernment with the concurrence of the 
State Government on whose cadre he is 
borne, as the case may be; and _ 

(Li) An international organisation, an 
autonomous body not controlled by the 
Government or a private body, by the 
Central Government in consultation with 
the State Government on whose cadre 
he is borne; 

Provided that no cadre officer shall be 
deputed to any organisation or body of 
the type referred to in Item (ii) of this 
sub-rule except with his consent.” 

15. There is a note under Rule 6 (at 
page 21) of the All India Services Manual 
(corrected up to 1-5-67). The note says: 

"The terms of deputation of a cadre 
officer deputed to another State shall be 
finalised by the borrowing Government in 
consultation with the lending Govern- 
ment. If there is any point of difference 
between them, it may be referred to the 
Government of India”. 

16. Now. there is no dispute that R. 6 
of the Indian Administrative (Cadre) 
Rules, 1954, applies to members of the 
Indian Ci-iil Service, not permanently 
allotted to the judiciary under Rule 3 of 
the Indian Administrative Service (Re- 
cruitment) Rules, 1954: vide page 115 of 
the All India Sendees Manual (correct- 
ed up to 1-5-67). The said Rule 6, there- 
fore. governs the position of the appel- 
lant. in the instant case, in the Govern- 
ment of India. It appears from the Assam 
|Ci\dl List (corrected up to 1-1-CO) at page 
17 as well as the Civil List of the Indian 
Administrative Sendee as on 1-1-67 
(pages 23 to 29) that the appellant was 
on deputation to the Government of 
India from the State of Assam. He had 
held the post of a Joint Secretary to the 


Central Government from January, 1955 
to February 1961. Thereafter, he became 
the Managing Director of the Central 
Warehousing Corporation and then in 
July, 1964, he was appointed Secretary to 
the Department of &cial Security. He 
vras a cadre officer on deputation and, as 
such, the offices that he held, were of 
transitory nature and the Central Gov- 
ernment had the right to replace his ser- 
vices to the State of Assam as and when 
it thought fit. His substantive service was 
not in the Central Government: but in 
the Government of Assam. For these rea- 
sons I overrule Mr. Chakraborty’s conten- 
tion that the appellant was holding a 
permanent post in the Central Govern- 
ment or had been appointed to any such 
post substantively. 

17. Mr. Chaloaborty’s next argument 
is that, assuming the appellant had not 
been substantively appointed to a per- 
manent- post, the effert of the aforesaid 
documents of appointment have to he 
adjudged in the light of Article 314 of 
the Constitution; Rule 56 (f) of the Fun- 
damental Rules, and clause 7 in Part-H 
of the Home Llinistry’s Resolution of the 
17th October, 1957 at page 487 of the 
paper book. 

^ 18. Under Article 314 of the Constitu- 
tion the appellant being a member of the 
Indian Civil Service, was entitled to re- 
ceive from the Government of India the 
same conditions of service as respects re- 
muneration, leave and pension, and the 
same rights as respects disciplinary mat- 
ters or rights as similar thereto as chang- 
ed circumstances may permit as the ap- 
pellant was entitled to immediately be- 
fore the commencement of the Constitu- 
tion. There is no dispute in the instant 
case that Article 314 applies to the ap- 
pellant. 

19. Rule 56 (f) of the Fundamental 
Rules provides: 

"A monber of the Indian Civil Service 
^hal l retire after thirty-five years’ service 
counted from the date of his arrival in 
India; provided that if he has at the end 
of thirty-five years’ service held his post 
for less ttan five years, he may, with 
the sanction of the President, be permit- 
ted to retain his post until he has held it 
for five years.” 

I do not see how this rule can be of any 
assistance to the appellant Mr. Chalrra- 
borty wanted to say that by virtue of 
this rule the appellant was entiUed to 
hold the Post of a Secretary to the Central 
Government for five years from the date 
of his appointment as Secretary; but this 
rule, on the admitted facts of this case, 
cannot apply to the appellant The ap- 
pellant has not yet reached the end of 
thirty-five years’ service coimted from 
the date of his arrival in India in 1934. 
There is, therefore, no question of his 
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holding any post for any additional num- 
ber of years at the end of thirty-five 
years’ service. 

20. Let us now come to Rifle 7 in 
Part-n of the Home Ministry’s resolution 
of October 17, 1957. Mr. Chakraborty 
was describing it as a 'Rule’; but I find 
it is not "Rifle 7’’ but Clause 7 of a 
"scheme for staffing senior administrative 
posts of and above the rank of Deputy 
Secretary under the Government of India” 
which was aimexed to a resolution of the 
Miiustry of Home Afiairs dated the 171h 
October, 1957. The headmg of Part-H is 
"tenure deputation” and clause 7 runs 
thus — 

"7. Periods of tenure — (i) Officers who 
are borrowed for appointment to posts of 
or equivalent to Deputy Secretary will 
ordinarily revert to the parent State 
cadre or service on the expiry of four 
years and officers who are borrowed for 
appointments to posts of or equivalent to 
Joint Secretary and Secretary will ami- 
larly revert on the expiry of a period of 
five years. 

(ii) In exceptional drcumstances, how- 
ever. where public interests so demand 
the tenure of an individual officer in the 
same post or any other post or class of 
post may be extended or curtailed with 
tiie concurrence of the lending autho- 
rity.” 

Mr. Chakravarti contends that, in terms 
of clause 7 quoted above, the appellant 
has a right to hold the post of a Secre- 
tary to the Central Government at least 
for a period of five years. He concedes, 
however, that the validity of this conten- 
tion depends on whether the said CL 7 
has statutory force. 

21. In order to establish that clause 1 
has statutory effect. Counsel for the peti- 
tioner first rehed on the affidavit-in-op- 
position filed on behalf of the respondents 
Nos 1 and 2 on an application for pro- 
duction of documents and affirmed on the 
8th April, 1967. In paragraph 5 of this 
affidavit it is stated, inter alia; 

"The Ministry of Home Affairs notifica- 
tion dated 17th October, 1957. sets forth 
the correct and up-to-date position re- 
garding the appointment of Secretaries to 
the Government of India. The report, 
no doubt, recommends that the appoint- 
ment to the post of a Secretary to the 
Government of India should be for a 
term of five years. But this did not take 
away the right of the Government of 
India to transfer or revert an officer to 
his parent State, if. in the opinion of the 
Government of India, the officer is not 
fit or not up to the calibre expected of 
an officer of the status of the Secretary 

to the Government of India ” 

f^de page 99 of the paper bookl. 

22. The appellant’s Counsel contends 
that in this paragraph there is a clear 


admission that clause 7 represents the 
correct and up-to-date porition regarding 
the appointment of Secretaries to the 
Government of India. That is to say, 
that if a person is borrowed from a State 
Government for appointment to the -^ost 
of a Secretary to the Central Govern- 
ment, he would revert to his parent State 
cadre only on the expiry of five years 
from the date of his appointment as Sec- 
retary and if it is intended to revert him 
to the State cadre prior to the expiry of 
five years on the groimd of unsuitabiliiy 
or inefficiency. Article 311 of the Consti- 
tution would at once be attracted. 

23, Apart from the respondents’ case 
in the said affidavit-in-opposition, Mr. 
Chakraborty says that the Home Minis- 
try’s resolution has statutory force by 
reason of certain provisions of the Con- 
stitution of India. Article 74 (1) of the 
Constitution provides that there shall be 
a Council of Ministers with the Prime 
Minister at the head to aid and advise 
the President in the exercise of his func- 
tions. In the Manual of Office Procedure 
(Diglot Edition), 1963, in clause 2 at page 
(x) it is, inter alia, stated: 

"fa) As an elder statesman chosen as the 
head of the State by the free will of the 
people, the President commands univer- 
sal respect and high esteem and his wise 
Counsfl is always available but every act 
or decision of Government expressed to 
be taken in his name is based on a deci- 
sion taken by or under the authority of 
a Minister or the Council of Ministers.” 
Mr. Chaloaborty then relies on Art. 77. 
In sub-article (1) of Article 77 it is pro- 
vided that all executive action of the 
Government of India shall be expressed 
to be taken in the name of the President. 
And sub-article (3) of Article 77 provides 
that the President shall make rules for 
the convenient transaction of the busi- 
ness of the Government of India, and for 
the allocation among MQiusters of the 
said business. Now, in the exercise of 
powers conferred by Article 77 (3), the 
President made the Government of India 
(Allocation of Business) Rules, 1961 fvide 
page 650 of "Encyclopaedia of Statutory 
Rules under Central Acts”, VoL HI. 
1963). From page 672 appears the dif- 
ferent items allocated to the Ministry of 
Home Affairs. Item No. 47 at page 674 
is "Scheme for Staffing senior posts at 
the Centre.” And Item No. 48 mentions 
the "Appointments Committee of the 
Cabinet”. In other words, the Appoint- 
ments Committee of the Cabinet is under 
the Ministry of Home Affairs and this 
Ministry also makes schemes for the staf- 
fing of senior posts at the Centre. Mr. 
Chakrabortv' then invites my attention to 
page 484 of the Paper Book. At this page 
we find the resolution of the Ministry of 
Home Affairs dated the 17th October, 
1957. The resolution says; 
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"The Government of India have had 
under consideration the cfuestion of mak- 
ing adequate arrangements for staffing 
senior administrative posts of and above 
the rank of DeputY Secretary in the Gov- 
ernment of India. In consultation -with 
the State Governments and other autho- 
rities concerned, the Government of 

India have now sanctioned, the 

constitution of the Central Administra- 
tive Pool as provided for in the scheme 
annexed. The Ministry of Home Affairs 
have been authorised to take all steps 
necessary for the implementation of the 
scheme.” 

24. LIr. Chakraborty contends that 
by this resolution the LEnistry of Home 
Affairs was framing a scheme for staffing 
of senior posts at the Centre under item 

• no. 47 aforesaid and tiiat is also the head- 
ing of the annexure to the resolution at 
page 485 The heading is* "Sdaeme for 
Staffing Senior Administrative Posts of 
and above the rank of Deputy Secretary 
under the C^vemment of India.” At 
page 487 in Part-H the heading is: 
"Tenure Deputation”. And clause 7 under 
this heading provides, inter alia, for the 
period of tenure of an officer who is bor- 
rowed for appointment to the post of a 
Secretary. The tenure is, as we have 
seen, for a period of five years. Mr. 
Chakraborty says that it is true that 
Article 77 (1) requires that all executive 
action shall be expressed to be taken in 
the name of the President; but Artide 
77 (3) is independent of Article 77 (1) and 
if any action is taken pursuant to any 
Rule made under Article 77 (3), it need 
not be expressed to be taken in the name 
of the President And that is why, the 
Home Ministry’s resolution of the 17th 
October, 1957, though not expressed to 
be taken in the name of the President 
has a statutory force under Artide 77 
(3). 

25. I agree that a scheme for staf- 
fing senior posts for the Centre, may be 
framed imder the Government of Into 
(Allocation of Budness) Rules, 1961, which 
were made in the exercise of powers con- 
ferred by Artide 77 (3); but it seems to 
me. ffiat if any executive action is taken 
piusuant to the scheme or for imnle- 
mentation of the scheme, such action must 
be expressed to be tal:en in the name of 
the President Jviy attention has not been 
drawn to any Presidential Order sanc- 
tioning the proposal to provide a tenure 
of fiv’e years for a Secretary to the Cen- 
tral Government I shall, however, ex- 
press my views on this point in details 
later in this judgment 

26. Counsel for the appellant then 
says that the Appointments Committee 
of the Cabinet has been referred to in 
Item Ho. 48 imder the 2>Iinistry of Home 
Affairs at page 675 of the Encydopaeto 
of Statutory Rules, VoL HI, 1963. This 


Appointments Committee consists of 
the Prime Mnister, (ii) the Minister for 
Home Affairs and (iff) the Minis ter or 
Llinisters concerned with the parffcular 
appointment in question (see page 496 of 
the paper book). One of the functions of 
the Appointments Committee is to cond- 
der all recommendations and take dea- 
dens in respect of appointments of a 
Searetary to the Government of India 
(vide pages 496 and 498 of the Paper 
Book). Learned Counsel contends that in 
the instant case the Appointments Com- 
mittee took the deddon to appoint the 
petitioner as Secretary to the Depart- 
ment of Special Security for six months 
in the first instance on the 29th July, 
1964 (vide page 53 of the Pap_er Book). 
This appointment was followed by a 
gazette notification on the 31st July, 
1964, stating that the Preddent was 
pleased to appoint the appellant as Sec- 
retary, Department of Social Security, 
with ^ect from the forenoon of the 30th 
July, 1964, and until fmther orders, (vide 
page 54 of the paper book). On the 6th 
March, 1965, the Appointments Committee 
again took a deddon giving its approval 
to “the proposal to continue Shri D. C. 
Das, L C. S. as Secretary, Denartment of 
Sodal Security” (vide page 55 of the 
Paper Book). According to Mr. Chakra- 
borty the Appointments Corrunittee’s 
deddon of the 6th March, 1965, dgnifies 
that the appellant was entitled to conti- 
nue as Secretary for the full period of 
five years commencing from the date of 
his appointment as Secretary. 

27. Here, again, I am imable to up- 
hold the contentions of the petitioner’E 
Counsel The Appointments Committee 
may have been constituted under ffie 
(^vemment of Into (Allocation of Bud- 
ness) Rule^ 1961. It may condder re- 
coromaidations and take deddons in res- 
pect, inter alia, of appointments of Se- 
cretaries to Government Departments; but 
under Artide 77 (1) the implementation 
of its deddons must, in my view, be 
expressed to be made in the name of the 
Preddent. Mr. Chakraborty contends 
that the appointment of a Secretarj’ is 
not the business of the Preddent but of 
the Government of India. And no Pre- 
ddential Order is required for appointing 
a Secretary. He points to several Arti- 
des in tlie Constitution, as for eJmmple, 
Artide 76 (Appointment of the Attorney- 
General for India), Artide 217 (Appoint- 
ment of High Court Judges!. Article 124 
(Appointment of Judges of the Supreme 
Court), Art.^ 148 (A-ppointment of Comp- 
troller and Auditor-General of India), 
Art. 155 (Appointment of a Governor of 
a State), Art. 316 (Appointment of the 
Public Service Commisdon), Art 338 (Ap- 
pointment of a Spedal Officer for the 
Scheduled Castes and Scheduled Tribes), 
Artide 340 (Appointment of a Commis- 
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son to investigate the conditions of 
backward classes) and Article 350 (Ap- 
pointment of a Special Officer for linguis- 
tic minorities), and comments that all 
these appointments are made by the 
President himself; but there is no Arti- 
cle in the Constitution providing for ap- 
pomtment by the President of a Secre- 
tary to the Government of India. I 
agree that a Secretary is not directly ap- 
pointed by the President or by a Warrant 
under his hand and seal. The appomt- 
ment of a Secretary may be the business 
of the Government of India; but the 
manner in which this business is to be 
conducted, has been provided for in the 
Constitution. And Article 77 (1) clearly 
lays down that aU executive action of the 
Government of India shall be expressed 
to be taken in the name of the President. 
Mr. Chakraborty laid special emphasis on 
the personnel of the Appointments Com- 
mittee; but the position of the Council of 
Ministers as we have seen, has been dealt 
with in Artide 74 (1). It says; "There 
shall be a Coimdl of Ministers with the 
Prime Minister at the head to aid and 
advise the President in the exercise of 
his functions”. The ministers, in terms 
of our Constitution, may "aid and advise” 
the President; but any executive action 
taken on the advice of ministers must 
be expressed to be taken in the name of 
•fte President. That is why, in the 
instant case, on the 29th July, 1964, the 
Appointments Committee annoxmced the 
petitioner’s appointment as Secretary for 
six months; but this annoimcement was 
followed by a Presidential Order on the 
31st July, 1964, appointing the petitioner 
as Secretary "until further orders”. There 
was no Presidential Order following the 
Appointments Committee’s decision on the 
6th March, 1965. The position, therefore, 
is that the only order of appointment 
which this Court is entitled to take notice 
of, is the order of the President made on 
the 31st July, 1964, which was published 
in the Gazette of India and that order 
merdy appoints the petitioner "until 
further orders”. In other words, the 
petitioner’s appointment as Secretary 
could be brought to an end at any time 
by a further order of the President 
which, in fact, I am told, was passed by 
the President on the 20th May, 1967, 
after A. N. Eay, J., had discharged the 
Rule on the 19th IMay, 1967. By this 
order in the name of the President ■^e 
petitioner’s sendees were "replaced at the 
disposal of the Government of Assam 
udth immediate effect”. The order has 
not been implemented as the petitioner 
had preferred an appeal against the 
Judgment of A. N. 'Ray, J. Now, there 
is a difference of opinion between P. B. 
Mukharji, J. and A N. Sen, J., on the 
construction of the Appointments Com- 
mittee’s decision of the 6th March, 1965. 


By this decision the Appointments Com- 
mittee "approved the proposal to conti- 
nue the appellant as Secretary, Depart- 
ment of Social Security, P. B. Mukharji, 
J., IS of the view that the Appointments 
Committee was merely continuing the 
appointment made by the President by 
the gazette notification dated the 31st 
July, 1964, (vide pages 5 to 6 of the 
^dgment). A. N. Sen, J,, is of the view 
mat t^ decision of the Appointments 
Commttee recorded in the document of 
the 6th March, 1965, indicates that the 
app^ant had a substantive appointment 
to the post. To my mind, whatever may 
be the construction of the document, if 
me intention was to give to the petitioner 
the port of a Secretary to the Govem- 
mmt of India either permanently or for 
a fixed period, there should have been a 
Presideritial Order to that effect. P. B. 
Mukharji J., if I may say so with great 
reject, has rightly pointed out that the 
only gazetted and announced appoint- 
ment, in the instant case, was that in the 
of the President on the 31st July, 
1964, which expressly stated that the ap- 
pomtment was to be "until further 
orders” (vide page 5 of the Judgment), 
Court, having regard to the provi- 
sions of the Constitution, already noted 
cannot in my judgment take into consi- 
deration any other alleged order of ap- 
pointment or any assurances that might 
have been given by high authorities in 
the Government of India. Mr. Chakra- 
borty has also showed to me a standard 
loim of appointment to tenure posts 
winch shows that these appointments are 
also made "until further orders”. Relying 
form Mr. Chakraborty submits 
mat the Presidential order of the 31st 
July, 1964, was in conformity with the 
standard form of appointment for te- 
nure posts as the port of Secretary to the 
C^vemment of India was for a fixed pe- 
riod of tenure. Mr. Chakraborty’s argu- 
ment might have been sound if he could 
establish that the Home Ministry’s resolu- 
tion of the 17th October, 1957, had sta- 
tutory force; but as I have said no statu- 
tory effect was given to this resolution. 

It seems to me that Articles 53 and 77 of 
the Constitution should be read together. 
Article 53 (1) provides that the executive 
power of the Union shall be verted in 
the President and shall be exercised by 
him eitiier directly or through officers 
subordinate to him in accordance with 
the Constitution. In other words, in the 
exercise of executive power the Presi- 
dent may act either directly or through 
his ofiicers; but whether he acts directly 
or through officers thje act must be done 
in accordance with the Constitution. Then 
Article 77 (1) says that all executive ac- 
tion of the Government of India shall be 
expressed to be taken in the name of the 
President. It means that when the Presi- 
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dent instead of acting directly, acts 
through his officers, the action of the 
officers must be expressed to be taken in 
the name of the President That is why. 
Article 77 (2) says that orders and other 
instruments made and executed in the 
name of the President shall be authen- 
ticated in such manner as may be speci- 
fied in rules to be made by the President 
and the validity of an order or instru- 
ment which IS so authenticated shall not 
be called in question on the ground that 
it is not an order or instrument made or 
executed by the President. In this appeal 
my attention has not been drawn to any 
rule made by the President showing that 
a resolution of the Home Minis try signed 
or authenticated by its Joint Secretary 
and Establishment Officer (vide page 484 
of the paper book), would be treated as 
an executive action of the Government 
of India "expressed to be taken in the 
name of the President”. In fact, I do 
not think that such a rule could ever be 
made. Lastly, comes sub-article (3) of 
Article 77 which lays down that the 
President shall make rules for the more 
convenient transaction of the buaness of 
the Government of India, and for the al- 
location amongst Ministers of the said 
business. I agree vuth the appellant’s 
counsel that the Government of India 
(Allocation of Business) Rules, 1961, was 
made, as the preamble to the order of the 
President dated the 14th January. 1961, 
shows, imder Article 77 (3). By these 
Rules the affairs of the Appointments 
Committee of the Cabinet were allocated 
to the Ministry of Home Affairs. This 
Ministry had ^o the power, under these 
Rules, to frame schemes for staffing 
senior posts at the Centre: but the imple- 
mentation of the decisions of the Ap- 
pointments Committee or the scheme for 
staffing officers required, in my view, 
compliance with the provisions of sub- 
Articles (1) and (2) of Article 77. And 
until these requirements were fulfilled, 
the decisions or resolutions concerned, 
could not be said to have statutory force. 

28. Counsel for the appellant advanc- 
ed two other alternative arguments in 
support of his contention that the Home 
Ministry’s resolution of the 17th October, 
1957, gave to the appellant the right to 
hold the post of a Secretary to the Cen- 
tral Government for a period of five 
years. He first relied on Article 309 of 
the Constitution. The Article runs thus-- 

"Subject to the proviaons of this Con- 
stitution, Acts of the appropriate Legisla- 
ture may regulate the recruitment and 
conditions of service of persons appoint- 
ed, to pubhc services and posts in con- 
nection with the affairs of the Union or 
of any State; 

Provdded that it shall be competent 
for the President or such person as he 
may direct in the case of services and 
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posts in connection with the affairs of the 
Union, to make rules regu- 

lating the recruitment, and the condi- 
tions of service of persons appointed, to 
such services and posts until proviaon 
in that behalf is made by or under an 
Act of the appropriate Legislature under 
this article, and any rules so made shall 
have effect subject to the pro\'isions of 
any such Act” 

29. Learned Counsel for the appellant 
submits that the resolution of the Llinis- 
try of Home Affairs dated the 17th Octo- 
ber. 1957, is a rule within the meaning of 
the proviso to Article 309. I shall ex- 
press my views on this submission a little 
later. 

30. Mr. Chakraborty also contended 
that assuming that the aforesaid resolu- 
tion is not a rule imder the proviso to 
Article 309. it is a rule imder Section 3 
of the All India Services Act, 1951. Sec- 
tion 3 of this Act provides as follows: — 

"1. The Central Government may, 
after consultation with the Governments 

of the States concerned make 

rules for the regulation of recruitment, 
and the conditions of service of persons 
appointed, to an all India service. 

2. All rules made under this section 
shall be laid for not less than fourteen 
days before Parliament as soon as pos- 
sible after they are made, and shall be 
subject to such modifications, whether by 
way of repeal or amendment, as Parlia- 
ment may make on a motion made during 
the session in which they were so laid.” 

31. The petitioner’s counsel contends 
that the said resolution of the Home 
Ministry dated the 17th October, 1957, 
is a Rule under Section 3 of the All India 
Services Act, 1951 and under this Rule 
the petitioner has a right to the post of 
a secretary to the Government of India 
for five years. Learned counsel contends 
further that it is immaterial whether or 
not this Rule was placed before Parlia- 
ment Its validity is not affected by non- 
compliance with the provisions of sub- 
section (2) of Section 3 of the Act of 1951. 
In support of his second contention he 
relies on Krishan Khanna v. State of 
Pimjab, AIR 1962 Punj 32; Mimnalal 
V. Harold, AIR 1955 Cal 451; and Brojen- 
dra V. Union of India. AIR 1961 Cal 217. 

32. It may be that the statutory effect 

of a rule made under Section 3 (1) of 
the AH India Serwces Act 1951. is not 
affected by non-compliance with sub-sec- 
tion (2) of Section 3, but the question is 
whether the Home hlinistry’s resolution 
is at all a rule under Sea 3 of the Act 
Ko doubt the resolution says; "In con- 
sultation with the State Governments 
and other authorities concerned, the 
Government of India have nov,' sanction- 
ed the Constitution of the Cen- 

tral Administrative Pool as provided for 
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in the scheme annexed. "The consulta- 
tion, it appears, was not with respect to 
the making of a rule, but only to the 
Constitution of a Central Administrative 
PooL There was also no consultation, 
either with regard to (i) the regulation 
of recruitment or (ii) the conditions of 
service. Reading the resolution as a whole 
it seems to me ttiat the Government of 
India is not making any rules but merely 
sanctioning the Constitution of a Central 
Administrative PooL The sanction had 
to be followed by a rule properly framed. 

33. Moreover, the document in ques- 
tion at page of the Paper Book does 
not say that it is a rule made either 
under Article 77 or under the proviso to 
Article 309 of the Constitution or imder 
Section 3 of the All India Services Act, 
1951. In fact, the term 'resolution’ has 
a special meaning in the official proce- 
dure of the Government of India. At 
page 28 of the Manual of Office Proce- 
dure (Diglot Edition^ 1963, in clause 74, 
what is meant by a resolution has been 
explained. It says; 

"This form of communication is used 
for making public annoimcements of 
decisions of Government on important 
matters of policy, appointment of com- 
mittees or commissions of enquiry and of 
the results of the review of important 
reports of such bodies. Resolutions are 
also usually published in the Gazette of 
India." 

34. Clause 74 in the Manual of Office 
Procedure sets this controversy in this 
appeaL in my view, at rest. The resolu- 
tion of the Ministry of Home Affairs 
dated the 17th October, 1957, is neither 
a rule \mder the proviso to Article 309 
nor a rule imder Section 3 of the All 
India Services Act, 1951 nor is it an 
executive action under Article 77 of the 
Constitution, It is merely a public an- 
nouncement of the decisions of the Gov- 
ernment of India on certain important 
matters of policy and, by itself, has no 
statutory force. It is also to be observ- 
ed that by this resolution the Govern- 
ment of India merely sanctioned the 
Constitution of the Central Administra- 
tive Pool and then it says that the 
Ministry of Home Affairs "have been au- 
thorised to take all steps necessary for 
the implementation of the scheme". 
There is no evidence on record as to 
what steps, if any. the Ministry of Home 
Affairs took to implement the scheme. 
From this point of view also the peti- 
tioner cannot claim that he had a right 
to the post of a Secretary for five years. 

35. I have also to point out that both 
P. B. MukharjL J. and A. N. Sen, J., 
came to the condurion that the Horae 
Ministry’s resolution of the 17th October, 
1957, had no statutory force or validity 
(wde the judgment of P. B. Mukharji, J., 
pages 15 to 21 and the judgment of A- N, 


Sen, J., pages 37 to 46), P. B. MukhariL 
J., has, inter alia, said: 

"That resolution is more in the nature 

of an administrative arrangement 

It created no legal right in the public 
servant and it created no law for the 
Government.” 

A. N. Sen, J., has said, inter alia: 

"1 am of opinion, in agreement with 
the view of the learned Trial Judge, that 
this resolution is really in the natiire of 
an executive direction for administrative 
convenience and does not amount to any 
Service Rule. The resolution by itsehE 
does not make the post of the Secretary 
a tenure post and does not confer 
on the appellant any special or particular 
right to the post for any term. The 
right to the post, the appellant enjoys or 
has, is by virtue of his substantive ap- 
pointment to a permanent post.” 

' 36. Mr, Chakraborty, learned Counsel 
for the appellant, submitted to me that 
although on the question of the statu- 
tory ^ect of the Home Ministry’s reso- 
lution, there was no difference of opinion 
between the two learned Judges, I was 
not hoimd by their Lordships’ reason- 
ings. He relied on the judgment of the 
Full Bench of the Patna High Court in 
Kanai Lai Paul v. Province of Bihar. AIR 
1949 Pat 369 (FB) at p. 388, paragraph 
50. Learned Counsel for the respon- 
dents has urged that trader Clause 36 of 
the Letters Patent, I have no jurisdic- 
tion to differ from the referring Bendi 
on a point on which both the Hon’ble 
Judges of that Bench had agreed. I do 
not intend to enter into this controversy 
in this appeaL I respectfully agree with 
P. B. MukharjL J. and A, N. Sen, J., 
that the Home Ministry’s resolution of 
the 17th October, 1957, has no statutory 
effect 

37. 'The next argument of Mr. Chakra- 
borty, is on the assumption that the Home 
hlinistry’s resolution of the 17th October, 
1957. has no statutory force. Learned 
Counsel relies on tiie Judgment of the 
Supreme Court in Union of India v. 
Anglo-Afgan Agencies and Union of India 
V. Om Prakash, reported in AIR 1968 
SC 718. The Textile Commissioner pub- 
lished on October 10, 1962, a Scheme 
called "The Export Promotion Scheme” 
providing incentives to Exporters of 
Woollen goods. By the Scheme as ex- 
tended to export to Afganisthan, the ex- 
porters were invited to get themselves 
registered with the Textile Commissioner 
for exporting woollen goods, and it was 
represented that the exporters will be 
entitled to import raw material of the 
total amount equal to 100% of the 
F. O. B. value of exports. One of the 
questions that arose before the Supreme 
^urt was whether the said representa- 
tion of the Textile Commissioner was sta- 
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tutory in character. The Supreme Court 
has observed, inter alia, that granting 
that it was executive in character, the 
Courts have the power in appropriate 
cases to compel performance of the obli- 
gations, imposed by the scheme upon 
the departmental authorities; it could not 
be said that executive necessity released 
the Government from honouring its 
solemn promises relying on which the 
citizens had acted to their detriment, 
under our constitutional set up, no per- 
son may be deprived of his right or liber- 
ty except in due course of and by autho- 
rity of law; and if a member of the exe- 
cutive seeks to deprive a citizen of his 
right or liberty otherwise than in exer- 
cise of power derived from the law — 
conunon or statute — the Coiuts will be 
competent to, and indeed would be bound 
to protect the rights of the aggrieved 
atizen, 

38, liir, Chakraborty says that the 
principles laid down bs' the Supreme 
Court m the above case should be applied 
to the facts in the present appe^ By 
the said resolution, submits LIr. Chakra- 
borty, the Home Ministry made a solemn 
promise that officers who were borrowed 
for appointments to the post of a Secre- 
tary to the Central Government would 
revert on the expiry of a period of five 
years And if the Government of India 
seeks to go back on this promise, the 
Court should compel its performance. I 
do not think that the principles decided 
in the case reported in AIR 1968 SC 718 
can be applied to the facts before me. 
There is no averment here as to any re- 
presentation made by the Government of 
India. There is no averment that the 
petitioner acted upon any representation 
to his detriment. Further, imder Arti- 
cle 309 of the Constitution any service 
rule having the force of law, must be 
either under an Act of the appropriate 
legislature or made by the President or 
the Governor, as the case may be, until 
provision in that behalf is enacted by the 
appropriate legislature. The requirements 
of Article 309 cannot, in my view, be 
replaced by any representation made by 
the Government of India. 

39. Learned Counsel for the appellant 
advanced another alternative argument. 
In the case of Sant Ram Sharma \v State 
of Rajasthan, AIR 1967 SC 1910, the 
Supreme Court had to deal witli a case 
of promotion to 'Selection Grade Posts’ 
imder the Indian Police Service (Pay) 
Rules, 1954, and imder the Indian Pohce 
Service (Regulation of Seniority) Rules, 
1954. 

In paragraph 7 at p. 1914 the Supreme 
Court observ'es- 

"It is true that there is no specific pro- 
vision in the rules laying down the prin- 
aple of promotion of junior or senior 
grade officers to selection Grade Posfe. 


But that does not mean that till statu- 
tory rules are framed in this behalf, &e 
Government carmot issue administrative 
instructions regarding the principle to be 
followed in promotions of the Officem 
concerned to Selection Grade Posts. It is 
true that Gov'emment cannot amend or 
supersede statutory rules by administra- 
tive instructions, hut if the rules are 
silent on any particular point Govern- 
ment can fill up the gaps and supple- 
ment the rules and issue instructions not 
inconsistent with the rules already fram- 
ed.” 

40. The appellant’s counsel argues 
that the respondents, in the instant case, 
cannot point to any statutory Rules re- 
lating to appointments of Secretaries to 
the Central Govremment. And in the 
absence of such Rules the administrative 
instructions contained in the Home I>finis- 
try’s Resolution of the 17th October, 1957 
(assuming it has no statutory force) would 
fill up the gap and would govern the 
position of Secretaries to the Central 
Government. 

4L This argument of Counsel for the 
appellant cannot be accepted. The ap- 
pellant was appointed as a Secretary to 
the Central Government in Jifiy, 1964; 
but the Indian Administrative Service 
(Cadre) Rules, 1954, came into force long 
before this date, and imder Ride 4 (1) 
thereof the Indian Administrative Ser- 
vice (Bixation of Cadre Strength) Regu- 
lations, were made in 1955. The appel- 
lant’s appointment as Secretary to the 
Central Govemmenf is covered by the 
said Rules and the said regulations and, 
as such, there was no gap to be filled up 
by administrative instructions 

42. I have in the foregoing paragraphs 
of this judgment dealt with all the 
arguments adv’anced before me of learned 
Counsel for the appellant in support of 
his contention that his chent had a sub- 
stantive right to the post of a Secre- 
tary to the Central Government and have 
stated my reactions thereto. Learned 
Counsel, incidentally drew my attention 
to the Maxwell Committee’s report which 
did not carry the matter any further as 
there was no dispute that it had no sta- 
tutory force. For the reasons I have 
enumerated, I am of opinion that the ap- 
pellant was on deputation from the State 
of Assam and was not holding any per- 
manent or substantive post in the Ckiv- 
emment of India, He had no right to 
the post of a Secretary; he had been ap- 
pointed "until further orders”; and at 
any time he could be reverted to his 
parent State viz., the State of Assam 

43. I am not dealing, in this judg- 
menf with the argument on behalf of 
the respondents, thaf in any evenf the 
appellant had a full period of five years 
in the Central Govemmenf if his pe- 
riods of service as Joint Secretary and 
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Secretary were taken together. Having 
regard to the conclusions I have already 
reached it is unnecessary to consider this 
point. 

44. I would now conader the next 
question that arises in this appeal, name- 
ly, whether the action that was proposed 
against the appellant amounted to a re- 
duction in rank within the meaning of 
Article 311 (2) of the Constitution. 

45. Coimsel for the petitioner con- 
tends that in Shii Dharma Vira’s letter 
of Jime 20, 1966, three alternatives were 
suggested to his client, namely (1) he 
shoiild be asked to revert to his parent 
State or (2) he should proceed on leave 
preparatory to retirement or (3) he should 
accept some post lower than that of Sec- 
retary to Government, My attention was 
invited to the All India Seridces (Disci- 
pline and Appeal) Rules, 1955. Accordmg to 
E. 3{iii) & (v), reduction in rank including 
reduction to a lower post or time-scale or 
to a lower stage in a time-scale as well as 
compulsory retirement are penalties 
which may for good and sufficient rea- 
sons, be imposed on a member of the 
service. Learned Counsel then says that the 
final order in this regard was in the letter 
of Shri D. S Joshi dated, September 7, 
1966. In this letter the petitioner was 
informed that his services might be re- 
placed at the disposal of his parent State, 
namely, Assam According to the peti- 
tioner the order of the 20th Jxme, 1966, 
became merged in the order of the 7th 
September, 1966 (vide paragraph 29 of the 
petition at page 13 of the Paper Book). 
Mr. Chakraborty contends that this order 
of the 7th September, 1966, amounted to 
"reduction in rank”, so far as the peti- 
tioner was concerned, and it required 
compliance with the procedure laid down 
in Article 311 (2) of the Constitution It 
Is a reduction in rank, submits Mr. Cha- 
kraborty, for four reasons, namely, (1) 
the salary of a Secretary to the Central 
Goverrunent is Rs, 3,500 00 per month; 
the salary' of the Chief Secretary to the 
Government of Assam is Rs 3,000.00 per 
month which is the maj^um the ap- 
pellant could expect; (2) in the order of 
precedence a Secretary to the Union Gov- 
ernment occupies the 28th place whereas 
the Chief Secretars’^ to a State Govern- 
ment occunies the 30th place; (3) as it is 
clear from Shri Dharma Vira’s letter of 
the 20th June, 1966, and Shri D. S. 
Joshi’s letter of the 7tli September, 1966, 
that the appellant has been found to be 
imfit to ser\-e as Secretary^ to the Central 
Government his future chances of promo- 
tion have been seriously affected and (4) 
if the petitioner is given a post lower than 
the post of the Chief Secretary to the 
State of Assam, his Seniority would be 
lost. 

46. On behalf of the respondent it is 
contended (a) that Article 311 has no ap- 
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plication to this case; (b) assuming that it 
applies there has been no reduction in 
rank; and (c) assuming that it apphes and 
further assuming that there has been re- 
duction in rank, the requirements of the 
said Article have, in fact, been complied 
with or at any rate waived by the ap- 
pellant. 

47. I shall first take up the third argu- 
ment of the respondent’s CounseL It Is 
stated that the appellant, after receipt of 
Shri Dharma Vira’s letter, made an ap- 
peal to the Prime Minister on the 23rd 
July, 1966. The Prime Minister granted 
him an interview on the 31st August, 
1966. And thereafter the final decision of 
Government was communicated to him 
by Shn Joshi's letter of the 7th Septem- 
ber, 1966. According to Counsel for the 
respondents, the procedure that the peti- 
tioner chose to adopt, gave him "a rea- 
sonable opportumty of being heard” 
within the meamng of Article 311 (2) 
after he was informed of the charges 
against him. He was also, according to 
the respondent’s Counsel, on the facts of 
this case, given a reasonable opportunity 
of making representation on the penalty 
proposed. In any event, submits the 
respondents' Counsel, the petitioner has 
waived his rights under Article 311 (2). I 
do not accept these arguments advanced 
on behalf of the respondents. An appeal 
to the Prime Mimster and the commimi- 
cation of the Prime Minister’s decision is 
not the procedure contemplated by sub- 
article (2) of Article 311 which is meant 
to give protection to Government ser- 
VOTts against arbitrary or unreasonable 
dismissal or removal or reduction in 
rank. Moreover, the fact that the peti- 
tioner appealed to the Prime Minister 
caimot, in my view, be treated as waiver 
of his constitutional rights. I do not 
think there is any evidence in this case 
of an intentional relinquishment of a 
known right. I agree, in this respect, 
with the views of A. N. Sen, J. 

48. Let us now deal with the first and 
second contentions aforesaid of Counsel 
for the respondents. I have already held 
that the petitioner was on deputation to 
the Central Government from his parent 
State, namely, the State of Assam Under 
sub-rule (4) of Rule 3 of the All India 
Services (DisapThie and Appeal) Rules, 
1955, the reversion to a lower post of a 
member of the service who is officiating 
in a higher post, after a trial in the 
higher post or for administrative reasons 
(such as the return of the permanent in- 
cumbent from leave or deputation, avail- 
ability of a more suitable officer, and the 
like) does not amount to reduction in 
rank. 

^ 49. On the point at issue the observ'a- 
tions of the Supreme Court in Civil Ap- 
peal No. 1272 of 1966 (SC), Jasbir Singh 
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Bedi V. Union of India, made on the 12th 
January, 1968, appear to be relevant. 
The Supreme Court has observed: 

"It is well established that a Govern- 
ment servant who is officiating in a post 
has no right to hold it for all time and 
the Government servant who is given an 
officiatmg post holds it on the implied 
term that he may have to be reverted If 
ins work was found unsuitable In a 
case of this description a reversion on 
the ground of unsuitabihtv is an action in 
accordance with the terms on which the 
officiating post is held and not a reduc- 
tion m rank by way of pumshment to 
which Article 311 of the Constitution 
could be attracted It was argued on be- 
half of the appellant that the order of 
reversion was made by way of reversion 
(sic) dated February 2, 1965, which would 
throw a stigma on the appellant. It is, 
of course, weU settled that temporary 
Government servants are entitled to the 
protection of Article 311 (2) of the Con- 
stitution in the same manner as perma- 
nent Government servants if the Gov- 
ernment takes action agamst them met- 
ing out one of the three punishments, 
namely, dismissal/removal or reduction m 
rank. See Parshottam Lai Dhingra v. 
Umon of India, AIR 1958 SC 36. But 
this protection is only available where 
the dismissal, removal or reduction in 
rank is sought to be inflicted by way of 
pumshment and not otherwise As point- 
ed out in Parshottam Lai Dhmgra’s case, 
AIR 1958 SC 36 the two tests applicable 
m a matter of this descnption are. (1) 
whether the Government servant has a 
right to the post or the rank or (2) whe- 
ther he has been visited with evil conse- 
quences, and if either of the tests is 
satisfied, it must be held that the Gov- 
ernment servant had been punished. Fur- 
ther even though misconduct, negligence, 
inefficiency or other disqualification may 
be the motive or the inducing factor 
which influence the Government to take 
action under express or imphed terms of 
the contract of employment or under the 
statutory rule, nevertheless, if a right 
exists, under the contract or the rules, 
to terminate the service the motive ope- 
rating on the mind of the Government is 
wholly irrelevant The test for attract- 
ing Article 311 (2) of the Constitution in 
such a case is whether the misconduct or 
negligence is a mere motive for the order 
of reversion or termination of service or 
v/hether it is the very foundation of the 
order of termination of service of the 
temporary employee (see the decision ot 
this Court in Champak Lai Chimanlal 
Shah v Union of India, (1964) 5 SCR 
l9n=(AIR 1964 SC 1581) In the present 
case however, the order of reversion 
does not conlain anv express words of 
stigma attributed to the conduct of the 
appellant and therefore it cannot be 


held that the order of reversion was made 
by way of pumshment and the provisions 
of Article 311 of the Constitution are 
consequently attracted. This view is sup- 
ported by the decision of this Court in 
State of Bombay v. F A. Abraham, 
1962 (2) Supp SCR 92=(AIR 1962 SC 

7941 in which the respondent who held 
the substantive Post of Inspector of Police 
and had been officiating as the Deputy 
Superintendent of Police was reverted to 
his ongmal rank of Inspector without 
bemg given any opportunity of being 
heard in respect of the reversion His 
request to furnish him with reasons of 
his reversion was refused. Later a de- 
partmental enquiry was held behind his 
back m respect of certain allegations of 
misconduct made agamst him in a confi- 
dential commimication from the District 
Superintendent of Pohce to the Deputy 
Inspector-General of Police but these al- 
legations were not proved at the enquiry. 
The Inspector-General of Police there- 
after WTote to the Government that the 
respondent’s previous record was not 
satisfactory and that he had been promot- 
ed to officiate as Deputy Superintendent 
of Police in the expectation that he 
would turn a new leaf but the complaint 
made in the confidential memorandum 
was a clear proof that the respondent 
was habitually dishonest and did not de- 
serve promotion. As the order of rever- 
sion w'as maintained by the Government, 
the respondent filed a suit challenging 
the order. The suit was decreed by the 
Court of first instance and the decree was 
affirmed by the High Court on appeal On 
further appeal to this Court it was held 
that reversion of the respondent on the 
ground of unsmtabihtv was an action in 
accordance with the terms on which the 
officiating post was being held and was 
not a reduction in rank by way of 
punishment to which Section 240 of the 
Government of India Act, 1935. would be 
attracted. The appeal of the Goveinmcnt 
was allowed and the suit of the respon- 
dent dismissed A similar view was ex- 
pressed by this Court in L N Saksena v. 
State of Madhya Pradesh. (1967) 2 SCR 
496=(AIR 1967 SC 1264) where it was 
pointed out that since there were no ex- 
press words in the order of compulsory 
retirement itself which would throw a 
stigma on the Government servant, there' 
was no order of 'removal' of the Govern- 
ment servant requiring action under 
Article 311 of the Constitution. On be- 
half of the appellant reference was made 
to the decision in Jagdish Mitter v Union 
of India. AIR 1964 SC 449 but the mate- 
rial facts of that case are different The 
order impugned in that case was in the 
following terms. Shri Jagdish Mitter. a 
temporary second dmsion clerk of this 
office having been found undesirable to be 
retained m Government service is heru- 
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by served with a month’s notice of dis- 
charge with ehect from November 1, 
1949. It was held that when the order 
referred to the fact that Jagdish Mitter 
was found undesirable to be retained in 
Government service, it expressly cast a 
stigma on him, and m that sense must be 
held to be an order of dismissal and not 
a mere order of discharge In the present 
case, however, the order of reversion D/- 
February 2, 1965 does not show on the 
face of it that any stigma was cast on 
the appellant and. though the inspection 
note of the Additional Member {Vigi- 
lancel Railway Board may constitute a 
motive for the reversion of the appellant, 
it is not possible to hold that the rever- 
sion of the appellant was by way of 
pumshmenl and the provisions of Article 
311 of the Constitution are consequently 
applicable to the case.” 

50. I have extensively quoted the 
above observations for two reasons First- 
ly. several previous decisions of the 
Supreme Court have been considered in 
this case. Secondly, this is one of the 
latest judgments of the Supreme Court 
on the point under consideration. For 
our purposes in this appeal, it appears 
that, m considering whether there has 
been a "reduction in rank", the follow'- 
ing principles should be borne in mind: — 

1. A Government servant officiating in 
a post has no right to hold it for all 
time; he holds it on the implied term that 
he would have to be reverted if his work 
■was found unsuitable and m a case of 
this description a reversion on the ground 
of unsuitability is an action in accordance 
•with the terms on which the officiating 
post is held and not a reduction in rank 
by ■way of punishment to which Article 
311 of the Constitution could be attract- 
ed. 

2. Temporary Government servants 
are also entitled to protection of Article 
311 (2) if the Government takes action 
against them meting out one of the three 
punishments, namely dismissal or remo- 
val or reduction in rank. 

3 tlTiere an order of reversion does 
not contain any express words of stigma 
attributed to the conduct of the Govern- 
ment servant concerned, it is not an order 
of reversion made by wav of punishment 
and Article ’311 of the Constitution is not 
attracted to it. 

51. In Jasbir Singh Bedi’s case. Civil 
Apd No 1272 of 1966. D/- 12-1-1968 (SCI 
the order of reversion dated February 2, 
1Q65. simply stated- "Sn Jasbir Singh 
Bedi. Offiaating Vigilance Inspector in 
scale of Rs 335-425(AS) is reverted to his 
parent department -with immediate 
effect". This is whv. the Supreme Court 
was of the view that this order of rever- 
aon did not show on the face of it that 
any stigma was cast on the appellmt. 


52. In Jasbir Singh Bedi’s case. Civil 
Ann No 1272 of 1966. D/- 12-1-1968 (SC) 
the judgment was delivered by Rama- 
swami. J . and Shah, J. and Bhargava, J. 
concurred wnth it. 

53. There is a more recent judgment 
of the Supreme Court debvered on the 
22nd February. 1968 in Civnl Appeal No. 
433 of 1965. (AIR 1968 SC 1089). State 
of Punjab v. Sukh Raj Bahadur This 
judgment was dehvered by G K Mitler, 
J. with whom Shah, J and Ramasw'ami 
J. had concurred In this appeal the order 
complained of was as follows — 

"The Governor of Punjab is pleased to 
revert Shri Sukh Raj Bahadur. Extra 
Assistant Commissioner, from P. C S 
(Executive Branch) to the post of 
Supennlendent under the Chief Secre- 
tary. Delhi Administration, with im- 
mediate effect.” 

54. Before the order of reversion was 
issued there was departmental enqmry. 
but the enquiry did not proceed beyond 
the stage of submission of charge sheet 
followed by the respondent’s explanation 
thereto The enquiry was not proceed- 
ed •with, there were no sittings of any 
Enquiry Officer; no eiidence was record- 
ed. and no conclusion was arnved at on 
the enquiry. The Supreme Court took 
the •view that Article 311 (2) was not 
attracted to the facts of the case. In this 
judgment several decisions of the 
Supreme Court have been reviewed and 
Mitter. J.. on a conspectus of these cases 
has laid down the following propositions. 

1. The services of a temporary serv’ant or 
a probationer can be terminated under the 
rules of his employment and such termi- 
nation without anythmg more would not 
attract the operation of Article 311 of the 
Constitution. 

2 The circumstances preceding or 
attendant on the order of termination of 
service have to be exammed in each case, 
the motive behind it bemg immaterial 

3 If the order visits the public servant 
with any evil consequences or casts an 
aspersion against his character or 
integrity, it must be considered to be one 
by way of punishment, no matter whether 
he was a mere probationer or a tempor- 
ary servant. 

4. An order of termination of service 
in unexceptionable form preceded fay an 
enquiry launched by the superior autho- 
rities only to ascertain whether the public 
servant should be retained in service, 
does not attract the operation of Arti- 
cle 311 of the Constitution 

5 If there be a full-scale departmental 
enouirv envisaged by Article 311 that is 
an Inquiry Officer is appointed, a charge- 
sheet submitted, explanation called for 
and considered, any order of termination 
of service made thereafter will attract 
the operation of the said Article. 
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55. Let us now try to apply the prin- 
ciples that emanate from the judgments 
in Jasbur Smgh Bedi’s case. Civil App. 
No. 1272 of 1966, D/- 12-1-1968 (SC) and 
in the case of the State of Pimjab, Civil 
App. No. 433 of 1965, D/- 22-2-1968= 
(AIR 1968 SC 1089) to the orders or 
directions of the Government of India 
contained in the letters dated the 20th 
June, 1966 and the 7th September, 1966, 
in the instant case. 

56. In the letter of Shri D. S. Joshi 
dated the 7th September, 1966, I do not 
find any express words of ^gma. It 
refers to the representation which the 
appellant submitted to the Prime Minis- 
ter on the 23rd July, 1966, and also the 
appellants’ representation to Shri Dharma 
Vira dated the 23rd June, 1966. It refers 
also to the interview the Prime Minister 
granted to the appellant on the 30th 
August, 1966 Then it proceeds to state 
"I am now directed to inform you that 
after considering your oral and written 
representation in the matter Government 
has decided that your services may be 
replaced at the disposal of your parent 
State namely, Assam, In case, however, 
you like to proceed on leave preparatory 
to retirement, will you please let me 
know2" 

57. To my mind, this is an order of 
reversion in "unexceptionable form” to 
which the provisions of Article 311 are 
not attracted at alL The President had 
appointed the petitioner a Secretary to 
the Central Government "until further 
orders”. And an order of reversion in 
these circumstances "ivithout anything 
more” would not attract the operation of 
Article 311. 

58. We have now to consider whe- 
ther the letter of Shri Dharma Vira 
dated the 20th Jvme, 1966, attracts Arti- 
de 311. 'This letter contains, inter alia, 
the following statements: — 

1. The Government has been examin- 
ing the question of building up a higher 
levd of administrative effidency. 

2. The Government has examined the 
names of those who are at_ present occu- 
pying top levd administrative posts with 
a view to ascertain whether they are 
fully capable of meeting the new chal- 
lenges or whether they should make 
room for yoimger people. 

3. It has been dedded that you should 
be asked either to revert to your parent 
State or to proceed on leave preparatory 
to retirement or to accept some post 
lower than the post of Secretary to Gov- 
ernment. 

59. It is apparent from this letter 
that the Government made an enquiry 
as to the suitability of officers occupying 
top levd administrative posts and dedd- 
ed that the appellant was unsuitable and 
proposed to him that he should either go 
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back to his parent State or proceed on 
leave preparatory to retirement or accept 
a post lower than the post of a Secretary 
to the Government. The question is 
whether such a decision preceded by an 
enquiry as to suitabihty attracts the pro- 
visions of Artide 311, In the case of the 
State of Punjab, Civil App. No 433 of 
1965, D/- 22-2-1968= (AIR 1968 SC 1089) 
G. K. Mitter, J., has referred to three 
dedsions of the Supreme Court which 
appear to be relevant to the point trader 
consideration. In State of Orissa v Ram 
Narayan Das, (1961) 1 SCR 606= (AIR 
1961 SC 177) the respondent was a Sub- 
Inspector of Police on probation in the 
Orissa Police Force, He was served 
with a notice to show cause why he 
should not be discharged from service 
"for gross neglect of duties and unsatis- 
factory work”. He submitted an expla- 
nation which the Deputy Inspector- 
General of Police considered to be un- 
satisfactory. He passed an order dis- 
charging the respondent from service 
"for unsatisfactory work and conduct”. 
The respondent’s contention was that the 
order was invalid because he had not 
been given a reasonable opportunity to 
show cause against the proposed action 
in terms of Artide 311 (2) and that he 
was not given an opportumty to be heard 
nor was there any evidence taken on the 
charges. The Supreme Court was of the 
view that the enquiry agamst the res- 
pondent was only for ascertaining whe- 
ther he was fit to be confirmed and al- 
though 

"an order discharging a public servant, 
even if a probationer, in an enqui^ on 
charges of irasconduct, neghgence, ineffi- 
dency or other disqualifications, may ap- 
propriately be regarded as one by way of 
punishment, an order discharging a proba- 
tioner following upon an enquiry to as- 
certain whether he should be confiimed, 
is not of that nature.” 

The Supreme Court said further 

"•••, ;... the fact of the holding of an 

enquiry is not deddve of the question. 
What is decisive is whether the order is 
by way of punishment in the light of 
the tests laid down in Parshotam Lai 
Dhingra’s case.” 

60. It is clear, therefore, that if an 
enquiry is held v.dth a view to ascertain 
whether a probationer is fit to be con- 
firmed and if as a result of enquiry the 
probationer’s services are terminated, the 
provisions of Artide 311 would not be 
attracted. 

61. The next case is the case of R. C 
Lacy V. State of Bihar, Civil Appeal No. 
590/1962, decided^ on the 23rd October, 
1963 (SC). In this case the appellant was 
working as an Assistant Professor of 
Botany in Class II of the Bihar Educa- 
tional Service. He was temporarily pro- 
moted to Class I of the service against a 
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permanent post created in April, 1949, 
and appointed Professor of Botany in 
the college in which he was working. He 
was informed that Government would 
consider him for permanent appointment 
depending on the efficiency with which 
he ran the department, the extent to 
which he enjoyed the goodwill of his 
colleagues and the devotion to research 
work that he revealed during the course 
of the year. In April, 1950, the appel- 
lant moved the Government for confirma- 
tion in Class L The Government, how- 
ever, decided to continue his temporary 
service in Class I for another year with 
the concurrence of the Public Service 
Commission. Following an incident^ on 
tile 9th Februa^, 1951, the Commisrioner 
of Patna Divirion was appointed to make 
an enquiry into the same. The report of 
the enquiry went against the appellant. 
On August 21, 1951, the Government 

passed an order reverting the appellant 
to his substantive post in Class n and 
transferred him from the Patna College 
to the Ranchi College. The appellant 
ffied a suit which ultimately came up be- 
fore the Supreme Court. In dismissing 
the appeal the Supreme Court said; 

"The enquiry which was held by the 

Commissioner was in the nature 

of a preliminary enquiry to enable the 
Govemmeiit to decido whether _ discipli- 
nary action should be taken against the 

appellant It is clear, however, 

that the Government did not decide to 
hold any enquiry for the purpose of 
taking disciplinary action against the ap- 
pellant, for no enquiry officer was ap- 
pointed, no charges were framed and^ no 
regular departmental enquiry as envisag- 
ed by the rules and Article 311 (2) of 
the Constitution was ever held.” 
According to the Supreme Court the 
Government’s action was in pursumce of 
its right to revert an officer holding a 
higher post temporarily if he was not 
found fit for the purpose. 

62. In the instant appeal also the ap- 
pellant was holding the post a Secretary 
"until further orders”: the Government 
had the right to revert him to his parent 
State: and the enquiry referred to in Shri 
Dharma Vira’s letter of Jime 20, 1966, as 
to the suitability of persons occupying 
top lei^el administrative posts, appears to 
me to be in the nature of a preliminary 
enquiry and not a departmental enquiry 
contemplated by Article 311 (2). 

63. The next case is the case of A. G. 
Beniamin v. Union of India, Civil Appeal 
No. 1341 of 1966 decided on the 13th 
December. 1966 (SC). The appellant was 
temporarily employed as Stores Officer 
in the Central Tractor Organisation. He 
was not a confirmed Government ser- 
vant: his sendees could be terminated 
under Rule 5 of the Central (ffivil Service 


(Temporary Service) Rules, 1949, with 
one month’s notice on either side: and 
his services were, in fact, terminated on 
Ap^ 23, 1954. There had been com- 

plaints against him and the Chairman of 
the_ Central_ Tractor Organisation sent a 
notice to him asking him to show cause 
why disciphnary action should not be 
taken against him and an enquiry officer 
was appointed. But before the enquiry 
could be completed, the Chairman re- 
commended that the services of the 
appellant should be terminated under 
R. 5 observmg in his note to the Secretary 
that "The departmental proceedings will 
take a much longer time and we are not 
sure whether after going through all the 
formalities we will he able to deal with 
the accused in the way he deserves.” 
Acting upon this suggestion the appel- 
lant was served with the order complain- 
ed ol The order was to the effect that 
the appellant was being informed that 
his services were no longer reqmred in 
the Organisation and the same were ter- 
minated with effect from tiie date on 
which the notice was served on hhn. He 
was further informed that in lieu of the 
notice one month’s pay and allowances 
would be given to hiin. The Supreme 
Court came to the conclusion that Arti- 
cle 311 of the Constitution did not apply 
to the facts of this case. 

64. It was argued before me that the 
principles the Supreme Court had dis- 
cussed in the cases cited above, do not 
apply to the appellant as he was neither 
a temporary servant nor a probationer 
nor was he holdmg an officiating post. To; 
my mind, on principle, there should be 
no difference between a post held tempo-' 
rarily or on probation or on an officiat-' 
ing basis and a post held on deputation 
"until further orders”. In the appellant’s 
case, it appears from Shri Dharma Vira’s 
letter, there was an enquiry as to his 
suitability or to ascertain whether he' 
should be retained in the post of a! 
Secretary to the Government of India;! 
but there was no full-scale departmental 
enquiry: no enquiry officer was appoint-| 
ed; no charge-sheet was submitted and 
no explanation was called for and consi-! 
dered. The appellant was on deputation! 
from the State of Assam and was holding! 
the post of the Secretary to the Depart- 
ment of Social Security "until further 
orders”. He had been reverted to his; 
parent State without any departmental, 
enquiry. In these circumstances. I do; 
not find any scope for invoking the pro- 
visions of Article 311. 

6a. No other point, so far as my re- 
collection goes, was argued before me 
except that Mr. Chakrafaorty mentioned 
at one stage that the appellant had no 
substantive post or Hen on a particular 
post in the State of Assam and. as such, 
it could not be said that he had been re- 
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verted to his substantive rank; but, as 
P. B Mukhariu J . has pointed out at 
page 13 of his Lordship's ludement that, 
in paragraph 15 of the afndavit-in-oppo- 
sition. It was speaficallv. expressly and 
directly alleged that the appellant held a 
lien on his substantive post in the Assam 
Cadre and the appellant m his af5da\ut- 
in-replv did not deny that crucial fact as 
he could not 

6S. In the premises, mv ansv,’er to the 
question referred by the Di\’ision Bench, 
is that the order or direction of the Gov- 
ernment of India contained m the letters 
dated the 20th June. 1966. and the 7th 
September. 1966 is not unconstitutional 
or illegal. The matter would now go 
back to the Division Bench for final dis- 
posaL 

KSB Order accordingly. 


AIR 1969 CALCUTT.A. 198 (V 56 C 35) 

B C MITRA, J 

Mahabir Prasad Sharma. Petitioner v. 
Prafulla Chandra Ghose and others. Res- 
pondents 

Ci\T.l Order No. 46 fW) of 1968, D/- 6- 
2-1968 

(A) Constitution of India, Arts. 164 fl) 
and 163 (1) and 226 — Power of Go\'emor 
to appoint Chief Min'ister — Governor 
acts in his sole discretion — Exercise of 
discretion not questionable in writ. 

The Governor in makmg the appoint- 
ment of the Chief Minister under Arti- 
cle 164 (1) of the Constitution acts in his 
sole discretion. The exercise of this dis- 
cretion by the Governor cannot be called 
in question in wnt proceedings in High 
Court. fPara 50) 

There is no warrant in the Constitu- 
tion itself to read into Art. 164 (11 a con- 
dition or restriction that the Governor 
must act on the advice of a Coundl of 
Ministers as pro\'ided in Art. 163 (1) in 
the matter of appointment of the Chief 
Minister. It is for him to make such 
enquiries as he thinks proper, to ascer- 
tain who among the members of the 
Legislature ought to be appointed the 
Chief Minister and would be in a posi- 
tion to eniov the confidence of the majo- 
ritv in the Legislative Assemblv of the 
State. (Paras 40 and 43) 

(B) Constitution of India. .Arts. 164 (1) 
and (2) and 163 (2) and 226 — Governor's 
po^er to withdraw pleasure during 
which Ministers hold office — Power is 
unfettered by an.^ restriction — Exercise 
of power not questionable in WTit. 

T'ne right of the Governor under Arti- 
cle 164 (1) to withdraw the pleasure, 
during which the Ministers hold office, is 
absolute and unrestricted. Furthermore 

IDTIl/EI 36/68 


having regard to the proviaons in CL (2) 
of Art. 163 the exercise of the discretion 
by the Governor m wnthdrawing the 
pleasure cannot be called in question in 
wmt proceeding. (Para 42) 

The provision in clause (2) of Art. 164. 
that the klinisters shall be collectively 
responsible to the Legislative Assembly 
of the State, does not in any manner 
fetter or restrict the Governor’s power to 
withdraw' the pleasure during which the 
Ministers hold office. Collective respon- 
abihty contemplated by Clause (2) of 
Art. 164 means that the Council of 
Ministers is answ-erafale to the Legislati\-e 
Assembly of the State. It follows that 
a maiority of the members of the Legis- 
lative Assemblv can at any time express 
its want of confidence in the (Council of 
Ministers. But that is as far as the Legis- 
lative Assemblv can go. The Constitu- 
tion has not conferred any power on the 
Legislative Assembly of the State to dis- 
miss or remove from office the Coundl 
of klinisters. If a Council of Ministers 
refuses to \-acate the office of Iilmisters, 
even after a moPon of no-confidence has 
been passed against it in the Legislative 
Assemblv of the State, it will then be for 
the Governor to withdraw the pleasure 
during w'hich the Council of ilinisters 
hold office. The power to appoint the 
Chief klinister. ^d the Council of Minis- 
on the ad%'ice of the Chief Minister, 
and the power to remove the Lfinisters 
irom office, by withdrawing the pleasure 
contemplated by Article 164 (I) have 
been conferred upon the Governor of the 
State exclusively (Para 41) 

(C) Constitution of India, Art. 226 — 
Rule nisi — Issuance of — Test. 

It is not just enough for the issue of a 
rule nisi in a case that a section of the 
pubhe, and even a large section of the 
Dubhc is interested in the questions rais- 
ed by^ the petiPoner It is again not just 
enough that controversial quesPons relat- 
ing to the ConsPtuPon have been raised 
bv the pePtioner It is easy for a peP- 
Poner m writ proceedings to raise ques- 
Pons touching one or other provisions in 
the ConsPtuPon. It is eouallv easN' for 
a pePtioner in writ proceedings to con- 
tend that controversial ouesPons relating 
to interpretaPo.n of the ConsPtuPon have 
been raised But in considering the 
quesPon if a rule nisi ought to be issuei 
the test IS as it always must be, if argu- 
able issues have been raised by the peP- 
boner. (Para 49) 

(D) Constitution of India. Art. 226 — 

Quo warr.onto — It is not enough for a 
person holding a public office, whose ap- 
pointment Is challenged in a quo warranto 
proceeding. mercl.\ to produce the war- 
rant or the notification of the appoint- 
ment — He must go further and satisfy 
the Court that the appointment is legal 
and valid- (Para 16) 
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N C Sen. Naresh Chandra Ganguly 
and Nirmal Kumar Ghosal. for Peti- 
tioner. S K Acharya ivith J N Haidar 
and D. P Kundu. for (Jyoti Basu). A P. 
Chatteriee with N N Gupta, (for Niran- 
lan Sen Gupta). K B Roy. (for Somnath 
Lahiri). Somanath Chatterjee. (for Hare- 
knshna Konar). S N Gborau (for Ajoy 
Mukherjee and Shushzl I^ara). R N 
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Deb. Advocate-General. Goun Mitra and 
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with Salil Kumar Dutta. (for Uraon of 
India), for Respondents 


ORDER; — This is an application for a 
rule nisi in a petition for a wnt of quo 
warranto The petition was moved on 
Januars' 12. 1968 when an order was 
made directing the petitioner to serve 
notice of this application on the respon- 
dents Pursuant to this order notice has 
been sciwed upon the respondents who 
lia%'e appeared in this application. but 
some of them opposed the issue of a rule 


msu while others supported the peti- 
tioner. 

2. Briefly stated the events that have 
led to this application are as follows* — 
After the last CSeneral Election several 
political parties, whose members are 
members of the Legislative Assembly 
and the Legislative Council of West 
BengaL formed a coahtion under the 
name and style of 'United Front’. 
The members of the Umted Front 
in the Legislative Assembly, enjoyed 
the support of the majonty, and 
the Governor appointed the respondent 
No 12. who was the leader of the Umted 
Front, as the Chief Minister of the State, 
and on the recommendation of the Chief 
Miraster, the Governor appointed the 
respondent No 1 and the respondents 
Nos 13 to 29 as the other Ministers On 
or about November 1. 1967. the respon- 
dent No 1 resigned the office of a Mmis- 
ter and this resignation was accepted by 
the Governor \vilh effect from Novem- 
ber 6. 1967 On the same day. namely, 
November 6. 1967. the respondent No 1, 
with some other members of the Legis- 
lative Assembly, claimed that the Umted 
Front had ceased to command the sup- 
port of the majority of the members of 
the Assembly, and therefore, its leaders 
m the Legislative Assembly had no right 
to function as the Counal of Ministers 
of the State On the same day the Gov- 
ernor requested the Couna) of i'linisters, 
headed by the respondent No 12. to call 
the Legislative Assembly into session as 
early as possible, and not later than the 
third week of November, 1967. on the 
ground that doubts had been raised about 
the support of the majority of the mem- 
bers of the Legislative Assembly to the 
United Front Ministry On or about 
November 14. 1967, the Governor 

requested the respondent No 12 to call 
the Legislative Assembly mto session on 
November 23. 1967. The (Zkiuncil of 
Mimsters. however, declined to accede to 
the Governor’s request, as it had decided 
to call the Legislative Assembly into ses- 
sion on December 18. 1967 On or about 
November 16. 1967, the Governor again 
requested the Counal of Ministers to 
agree to the Legislative Assembly being 
summoned not later than November 30, 
1967. The Council of Ministers, however, 
informed the Governor that the session 
of the Legislative Assembly could not be 
called before December 18, ]Qf)7 On 
November 21, 1967. the Governor made 
an order that the respondent No 12 
should cease to hold the office of the 
Chief Ivlinister of the State with imme- 
diate effect and also that the Council of 
Ministers "headed by him stood dissolved 
and the other Ministers should cease to 
hold office This order was followed by 
another order of the same dav whereby 
the Governor appointed the respondent 
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No. 1 to be the Chief hlinister of the State 
and on the advice of the Chief Minister, 
he appointed the respondents Nos. 2 and 
3 to be members of the Coimcil of hGnis- 
ters. These two orders made hy the 
Governor on November 21, 1967 are the 
subject matter of this application for a 
rule nisL 

3. The first point urged by Mr. Nir- 
mal Chandra Sen for the petitioner was 
that the Governor in appointing a Chief 
Minister and other Ministers, in exerdse 
of his powers under Artide 164 (1) of 
the Constitution could not act in his own 
discretion, and that he was bound to act 
in accordance with the adwce of the 
Chief Minister. It was further argued 
that the Governor acting in his discre- 
tion, had no power to dismiss a Chief 
Mmister or a Council of Ministers. l^Ir. 
Sen referred to the Notification No. 3777- 
A.R. dated November 21, 1967, published 
in the Calcutta Gazette of the same date, 
whereby in exercise of the powers con- 
ferred by Clause (1) of Article 164 of the 
Constitution, the Governor ordered that 
the Chief Minister Shri Ajoy Ktunar 
Mukherjee should cease to hold ofSce 
with immediate effect. TI^ order 'was 
followed by smother direction and decla- 
ration that the Council of Llinisters head- 
ed by Shri Ajoy Ktimar Mukherjee stood 
dissolved and the other Ministers ceased 
to hold office. By another Notification 
of the same date being No. 3778 A. R. the 
Governor appointed Dr. P. C Ghose to be 
the Chief klinister of the State of West 
Bengal and on the advice of the Chief 
Minister Shri Harendra Nath klajumdar 
and Dr. Amir Ali MoUa were appointed 
to be the members of the Council of 
hlinisters. 

4. With regard to the said Notification 
No 3777-A.R whereby the Governor 
ordered that Shri Ajoy Kumar Mukher- 
jee. and the Coimdl of Llinisters headed 
by him, ceased to hold office, it was 
argued that the Governor had no power 
xmder Article 164 (1) to dismiss either 
the Chief klinister or the (^uncil of 
klimsters, although imder Article 164 (1] 
the klinisters held office during the plea- 
sure of the Governor. It contended 
that the provision in the Constitution 
that the kCnisters held office during the 
pleasure of the Governor, did not confer 
upon the Governor the power to dismiss 
the CWef Minister and the Councii of 
Ministers at his discretion. The Gover- 
nor, it was argued, was bound to act on 
the advice of the Council of Ministers, 
or at any rate, of the Chief Minister in 
the matter of dismissing the Chief kOnis- 
ter or the Council of klinisters_ Reliance 
was placed by kir. Sen on Clause (1) of 
Article 74 of the Constitution which pro- 
vides that there should be a Council of 
klinisters ■vwth the Prime Minister at the 
head to aid and advice the Preddent in 


the exerdse of his functions. This provi- 
sion corresponds to Clause (1) of Artide 
163 which makes similar provision with 
regard to a State. Reference was also 
made to clauses (1) and (3) of Artide 75, 
Clause (a) of Artide 78 and Clause (a) of 
Art 167. 

5. It was next argued that the plea- 
sure of the Governor contemplated by 
Clause (1) of Artide 164. did not confer 
upon the Governor an arbitrary or dis- 
cretionary ■power to dismiss the Ministers. 
In support of this contention reliance 
was placed on Clause (1) of Artide 310 
which provided that members of the 
Defence Service or Ci^ Service of the 
Union or an All India Service or persons 
who held any Civil post under the Union 
or a State held office during the pleasure 
of the President or the Governor. It was 
argued that the pleasmre of the Preadent 
and of the Governor was conditioned by, 
md made subordinate to the restrictions 
imposed by Clauses (1) and f2) of Arti- 
de 311 of the Constitution. 

6. It was next contended that where 
it was intended that the Governor should 
act solely in his own discretion, specific 
pro'vision was made to 'that effect, as in 
Clause (2) of Artide 239 of the Constitu- 
tion in whicffi pro\'ision had been made 
for the President to appoint a Governor 
of a State as an Administrator of an ad- 
joining union territory and in such cases 
the Governor exercised his functions as 
such Admimstrator, independently of his 
Council of klinisters. Therefore, it was 
argued, a mere pro'virion that the Minis- 
ters held office during the pleasure of the 
Governor, did not imply that the Govem- 
nor could act in his ovm discretion with- 
out the advice of the Chief Llinister or 
the Coundl of klinisters, and in so far as 
he acted in hiscwn discretion in dismis- 
sing the Coimdl of klinisters headed by 
Shri Ajoy Kumar Mukherjee the order 
of the Governor must be held to be ille- 
gal and void. 

7. It was next urged that imder CL fl) 
of Artide 154 of the Constitution the 
^ecutive power of the State was vested 
in the Governor and was to be exercised 
by him either directly or through officers 
subordmate to him in accordance vith 
the Constitution. Clausa (11 of Artide 
154 read wth Clause (1) of Art. 163. Mr. 
Sen argued, made it amply dear that the 
Governor could act only on the ad\dce cl 
the Council of I.Iinisters. 

8. The next point of Mr. Sen was 
that under Clause (2) of Artide 164 the 
Council of klinisters w'as collectively res- 
ponsible to the Legislative Assembly of 
the State, and that being so, the Legis- 
lative Assembly of the State ■was the only 
Euthoritv' which could remove the Coun- 
cil of Ministers It VTis argued that the 
power conferred upon the Governor by 
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Clause (1) of Article 164 could_ be exer- 
cised only subject to the provisions in 
Clause (2) of that Article. CoUective 
responsibility of the Council of Ministers 
to the Legi^tive Assembly of the State, 
it yras argued, clearly implied that the 
Legislativ'e Assembly vras the only autho- 
rity in the State which could remove a 
Council of Minis ters from office. 

9. hlr. Sen next referred to Art. 160 
of the Constitution which provided that 
the President might make such provision 
as he thought fit for the discharge of the 
functions of the Governor of a State m 
any contingency not provided for in 
Chapter VI of the Constitution. Refer- 
ence was also made to Clause (11 of Arti- 
cle 356 of the Constitulion under which 
if on receint of a report from a State or 
otherwise the President was satisfied 
that a situation had arisen in which the 
Government of the State could not be 
carried on in accordance with the provi- 
sions of the Constitution, the President 
might by a proclamation assume to him- 
self all or any of the functions of the 
Government of the State and all or any 
of the powers vested in or exercisable by 
the Governor or anybody or authority in 
the State other than the Legislature of 
the State, and declare that the powers of 
Legislature of the State should be exer- 
cised by or imder the authority of the 
Parliament, and also make such inciden- 
tal and consequential provisions as ap- 
peared to the President to be necessary 
ffir giving eSect to the objects of the 
proclamation. It was argued that as a 
situation had been created which had the 
efiect of a constitutional deadlock, there 
were ample provisions in Ants. 160 and 
356 for removal of the deadlock. But, it 
was argued, the Governor had no power 
or authority vested in him, to act in his 
own discretion in removing a Chief Minis- 
ter or a Council of Ministers, merely be- 
cause he thought that the Council of 
Llinisters had ceased to enjoy the confi- 
dence of the majority in the Legislative 
Assembly. 

10. It was next argued by Mr. Sen 
that some of the powers conferred upon 
the Governor of a State, under the Con- 
stitution, were powers which a Governor 
could exercise in his sole and absolute 
discretion. There were other powers, it 
was argued, as those created by Article 
154, which could be delegated by him. 
But the third group of powers of the 
Governor created by the Constitution 
were powers v/hich could he exercised 
by bim only upon the advice of the 
Council of lilinisters, and could not be 
exercised bv him arbitrarily in exercise 
of his own discretion. The power of the 
Governor created by Clause (1) of Arti- 
cle 164. it was argued, fell imder the 
third grouD of powers mentioned above, 
and as such the power to appoint the 


Chief Minister and other Llinisters and 
to remove them from Office could be 
exercised by the Governor only on the 
advice of the Coundl of Ministers. 

IL I shall now refer to the cases 
relied upon by Mr. Sen in support of his 
contentions mentioned above. The first 
case relied upon was a decision of the 
Judicial Committee in Adegbenro v. 
Akintola, reported in (1963) 3 All £R 
544. In that case upon receipt of a letter 
signed by a majority of the members of 
the Legislature of Western Nigeria stat- 
ing that they no longer supported the 
Premier, the Governor removed him from 
office. An action was commenced by 
the former Premier against the Governor 
and the new Premier for a declaration 
that the Governor’s act was unconstitu- 
tional and the two questions formulated 
by the trial Court and referred to the 
Federal Supreme Court of Nigeria for 
decision were: 

"(1) Can the Governor validly exercise 
power to remove the Premier from office 
under Section 33 (10) of the Constitution 
of Western Nigeria without prior deci- 
sion or resolution on the floor of the 
House of Assembly showing that the 
Premier no longer commands the support 
of a majority of the House? 

(2) Can the Governor validly exercise 
power to remove the Premier from office 

under Section 33 (10) on the 

basis of any materials or information 
extraneous to the proceedings of the 
House of Assembly?” 

It was held that the Governor could 
validly exercise the power to remove the 
Premier from office under Section 33 (10) 
of the Constitution of Western Nigeria 
without a prior decision or resolution on 
the floor of the Assembly to show that 
he no longer commanded the support of 
the majority of the House and that the 
Governor could act on the basis of 
material or information extraneous to 
the _ proceedings of the House of Assembly. 
Reliance was placed on the observations 
of Viscount Radcliffe at p. 548 of the 
report where in considering the meaning 
of the words "the Premier no longer 
commands the support of a majority of 
the members” it was held that the phrase 
recognised a basic assumption of the Bri- 
tish Constitution that so long as the 
House of Representatives was in being, a 
majority of its members who were pre- 
pared to act together with some cohesion 
was entitled to determine the effective 
leadership of the Government of the day. 
It was argued by Mr. Sen that the floor 
of the Legislative Assembly of West 
Bengal was the only place where the 
question, namely, if Shri A-joy Kmnar 
Mukherjee enjoyed the support of the 
majority, could be deterrmned and that 
It was not open to the Governor to 
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assume, from extraneous materials that 
the Council of Ministers headed by Shri 
Aioy Kumar Mukheriee had lost the sup- 
port of the maionty m the Legislative 
Assembly of the State This contention 
on behalf of the petitioner, however, can- 
not be accepted In the first place, the 
decision of the Judicial Committee turned 
on the terms of Section 33 (101 of the 
Nigerian Constitution which are as fol- 
lows" — 

"(10) Subiect to the provisions of sub- 
sections (8) and (91 of this section, the 
Mmisters of the Government of the Re- 
gion shall hold office dunng the (3over- 
nor’s pleasure. Provided that (a) the 
Governor shall not remove the Premier 
from office unless it appears to him that 
the Premier no longer commands the 
support of a majonty of the members of 
the House of Assembly; and (bl the Gov- 
ernor shall not remove a Minister other 
than the Premier from office except m 
accordance vnth the adince of the Pre- 
mier ” 

Secondly, in spite of the specific proidsion 
in the Nigerian Constitution, that the 
Governor shall not remove the Premier 
from office unless it appears to him that 
the Premier no longer commanded the 
support of the MaionU' of the members 
of the House of Assembly, the Judicial 
Committee held that the Governor could 
validly exercise the power to remove the 
Premier without there having been a 
prior decision or resolution on the floor of 
the House of Assembly and also that he 
could act on the basis of material or in- 
formation extraneous to the proceedings 
of the House of Assembly. The provi- 
sions in our Constitution do not require, 
as in case of the Nigerian (Honstitution, 
that the Governor shall not remove the 
Chief Mimster unless it appeared to him 
that the Chief Miraster no longer com- 
manded the support of the maiority in 
the Legislature Article 164 (1) of the 
(Constitution is as follows: 

"164(11 The Chief Minister shall be ap- 
pointed by the Governor and the other 
Ministers shall be appointed bv the Gov- 
ernor on the advice of the Chief 2\IiniE- 
ter. and the Ministers shall hold office 
during the pleasure of the Governor.” 
There is nothing in this Article to indi- 
cate that before the Governor removes a 
Chief Min.ster and other ?.Iinisters he 
must be satisfied that the Chief Minister 
and the other Mmisters hat e lost the 
support of the maiontv of the members 
of the Legislate e Assembly A compari- 
son of the protasions in Article 164 (1) 
of our Constitution with those in Sec- 
tion 33 (10) of the Constitution of V.'es- 
tem Nigeria can leave no room for doubt 
that the powers of the Governor under 
Article 1(54 (11 are wider in scope and 
concept. 


(Chandra (B. C. LEtra J.) 

12. The next case relied upon by Mr. 
Sen is a decision of the Supreme Court 
m Rai Sahib Ramiawaya Kapur v State 
of Pumab AIR 1955 SC 549. In that case 
a petition under Article 32 of the Consti- 
tution was filed by persons who earned 
on the business of preparing, printing, 
pubhshing and selling of text books, pres- 
enbed for schools in Punjab. The Edu- 
cation Department of the Punjab Gov- 
ernment pursuing a policy of nationali- 
sation of text books, issued notifications 
regarding pnnting. publication and sale 
of these books, 'Ihe petitioners’ case 
ivas that these notifications not only im- 
posed imwarrantable restrictions upon 
the rights of the petitioners who carried 
on their business, but practically ousted 
them from the business altogether and 
this was infringement of the petitioners’ 
fundamental rights under Article 19 (1) 
(g) of the (Constitution. This infringe- 
ment, it was further alleged, "was made 
by executive order without proper legis- 
lation. In these facts the petitioners 
praved for writs in the nature of manda- 
mus directing the Punjab Government to 
wathdraw the impugned notifications The 
passage in the judgment of B K. 
Sfukherjea. C. J., on which reliance was 
placed is at p 555 of the report and is 
as follows: 

"Our Constitution though federal in 
structure is modelled on the British Par- 
hamentary system where the executive 
IS deemed to have the primary responsi- 
bilitv for the formulation of governmen- 
tal policy and its transmission into law 
though the condition precedent to the 
exercise of this responsibility is its re- 
taining the confidence of the legislative 
branch of the State ” 

To my mind these observations are of no 
assistance to the petitioner in support of 
his contentions in this case. Ihe Supreme 
Court did not in that case consider the 
Question of the power of a State Gover- 
nor to dismi^ the Chief JEnister and a 
Council of 2vlinisters. The passage rehed 
uixin affirms the prindple established in 
the Constitution that the executive Gov- 
ernment in discharge of its duties and 
responsibility must retain the confidence 
of the legislative branch of the State 

13. Reliance was next placed on a 
decision of the Nagpur High Court 
reported in AIR 1952 Nag 330 That was 
an application under Article 226 for a 
writ of QUO warranto challenging the 
appointment of the Advocate-General of 
the State of Madhya Pradesh fay an 
order of the Governor. The person who 
was appointed the Advocate-General 
rehnauished his effice as a High Court 
Judge on account of his age and the peti- 
tioner's contention was that as he retired 
as a Judge of the High Court on attain- 
ment of the age of sixty he could not 
be appointed the Advocate-General or 
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act as such. The contention on behali 
of the respondents in that case that be- 
cause the Governor was not amenable to 
the process of the Court, the Court could 
not examine the order appointing the 
Advocate-General and pronounce upon 
its legahty. was rejected and it was held 
that the unmumtv afforded by Art 361 
was personal to the Governor and that the 
Article did not place the actions of the Gov- 
ernor purporting to be done m pursuance 
of the Constitution beyond the scrutiny of 
the Courts. It was further held that un- 
less there was a provision excluding a 
particular matter from the purview of the 
Court, it was for the Courts to examine 
how far any act done m pursuance of 
the Constitution was m conformity with 
it This decision agam is of no assistance 
to the petitioner as m that case the ap- 
pomtment was made in violation of 
Clause (1) of Article 165 of the Constitu- 
tion which provides that the Governor 
shall appoint a person who is qualified to 
be appointed a Judge of a High Court 
to be Advocate-General for the State and 
qmte clearly the person appointed, hav- 
ing exceeded the age limit, the appoint- 
ment was made in contravention of the 
provisions of the Constitution. It was 
held that a person was not quahfied for 
appointment as the Advocate-General 
after the age of sixty years It was how- 
ever also held at p 336 of the report that 
if the provision in first Clause of Art 217 
regarded as a guarantee of tenure of office 
of a Judge until the age of sixty was 
not available to the Advocate-General, 
because he held office during the 
pleasure of the Governor, there was 
no compelling reason why the same 
provision construed as a disability 
should be made apphcable to him. The 
Nagpur High Court, therefore, clearly 
recognised that m terms of Article 165 
(3) the Advocate-General of a State held 
office during the pleasure of the Gover- 
nor. In any case the observations upon 
which reliance was placed are of no as- 
sistance to the petitioner m this case as 
there are no conditions attached to the 
exercise of the powers of the Governor 
under Article 164 (1) of the Constitution, 
as in the case of the appointment of the 
Advocate-General of a State under Arti- 
de 165 (1) of the Constitution. 

14. The next case rehed upon was a 
dedsion of the Supreme Court — The 
University of Mysore v. C D Govnnd 
Rao. AIR 1965 SC 491 Rehance was 
placed on this decision for the proposi- 
tion that quo warranto proceedings m- 
volve an enquiry into the title of a per- 
son to hold a public office, and it confers 
jurisdiction on the Court to control exe- 
cutive actions in the matter of making 
appointment to public offices It was 
argued that it was not enough for a per- 
son whose appointment was challenged 


in an apphcation for a writ of quo war- 
ranto merely to produce a warrant of 
appomtment or a notification m the offi- 
cial gazette regarding the appointment, 
but that the question of legality or vali- 
dity of the appomtment made by the 
executive authority could be enquired 
into by the Court This contention of 
the petitioner, m my view, is well 
founded 

15. The next case relied upon was a 
decision of the Travancore-Cochin High 
Court reported m AIR 1953 Trav-Co 140 
That was a writ petition challenging the 
proceedmgs of the Travancore Govern- 
ment sanctioning retirement of an Addi- 
tional District and Sessions Judge Reli- 
ance was placed on this decision for the 
proposition that there was no function 
which the Raipramukh was to exercise 
in his discretion. But it was held that 
by no stretch of imagmation the appoint- 
ment or removal of an Additional Dis- 
trict Judge which the Raipramukh was 
to do in consultation with the High Court 
could be taken to be a business in which 
the Constitution required the Rajpra- 
mukh to act m his own discretion It 
was. however, held that compulsory re- 
tirement did not amount to removal as 
contemplated by Article 311 of the Con- 
stitution and the petition was dismissed 
The Court clearly affirmed that as in the 
matter of appomtment or removal of a 
District Judge the Governor v/as requir- 
ed to act in consultation with the High 
Court in making the appointment or re- 
movmg a District Judge the Constitution 
did not reqmre the Governor to act in 
his discretion. This decision, to my mind 
is again of no assistance to the petitioner 
as there is no fetter or restriction impos- 
ed upon the Governor in the matter of 
exercise of his power under Article 164 
(1) corresponding to the limitations and 
restncbons created by Article 311. 

16. I shall now proceed to deal with 
the contentions raised by Mr. S K. 
Acharyya, who appearing for the respon- 
dent No 13 supported the petitioner. The 
first contention of Mr. Acharyya was 
that in an apphcation for a writ of quo 
warranto it was not enough for the 
person, who was holding a pubhc office 
merely to produce the notification or the 
warrant of appointment, but that the 
legality and vaUdity of the appointment 
must be enquired into by the Court, and 
if the appointment was found to be 
illegal or invalid the order makmg the 
appointment should be quashed As I 
have said earlier this contention is well 
founded It is not enough for a person 
holding a public office, whose appoint- 
ment is challenged in a quo warranto 
proceeding, merely to produce the war- 
rant or the notification. He must go 
further and satisfy the Court that the 
appointment is legal and vahd. It was 
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argued that an order of the Governor 
under Artide 164 (1) appointing or dis- 
missing a Chief Minister and a Coundl 
of LEnisters must be a valid order ac- 
cording to the Constitution, namely, that 
the Governor in making the order must 
act on the advice of the Chief Min i s ter, 
and if the Governor failed to act accord- 
ing to the advice of the Chief Minister 
in making an order purporting to 
be an order under Artide 1^ (1), 
such an order, it was argued, could not 
be treated to be a valid order made ac- 
cording to the Constitution, and for that 
reason it could be questioned in appro- 
priate proceedings and quashed, if found 
to be invalid and illegal In support of 
this contention, reliance was placed on a 
decision of this Court reported in (1967) 
71 Cal 926. In other words, it was 
argu^ that the order of the Governor 
dismissing Shri Ajoy Kumar Mukherjee 
as Chief Minister, and also the Coimdl 
of Minis ters headed by him, and the 
appointment of Dr. P. C. Ghose as the 
Chief Minister, not being an order in ac- 
cordance with Article IM (1) of the Con- 
stitution, the provision in Article 361 
could not be invoked, and the validity of 
the order could be enquired into by this 
Court and set aside and quashed, if found 
to be invalid. This argument was based 
on Idr. Acharyya’s contention that al- 
though Article 164 (1) provided that the 
Ministers held ofSce during the pleasure 
of the Governor, the Governor could not 
act in his discretion and was bound in 
all circumstances to act on the advice of 
the Chief Minister, and in the absence 
of such advice, the only course left open 
to the Governor was to make a report to 
the Prendent under Article 356 (1) of 
the Constitution. I shall revert to this 
contention of Mr. Acharyya later. 

17. It was nert contended by Mr. 
Achar 3 rya that where the Constitution re- 
quired the Governor to act in his own 
discretion, without the advice of^ the 
Coundl of Ministers, specific provision to 
that effect and for that purpose, was 
made in the Constitution. He argued 
that sudi provisions were to be foimd in 
Clause (2) of Article 239 of the Consti- 
tution. in Clause (2) of Item 9 and cL (3) 
of Item 18 of the Sixth Schedule to the 
Constitution. It was submitted that be- 
yond ■&e powers specified in these provi- 
sions the Governor had no right to act in 
his own discretion in any other matter. 

18. Reliance was next placed bj' hlr. 
Acharyya on a decision of the Supreme 
Court, P. Joseph John v. State of Tra- 
vancore Coc h i n . AIR 1953 SC 160 Reli- 
ance was placed on the following obser- 
vations of the Supreme Court at p. 165 
of the report; 

'Tt is an elementary prindple of demo- 
cratic Government prevailing in England 


and adopted in our Constitution that the 
Rajpramukh or the Governor as head oi 
the State is in such matters merely a 
constitutional head and is boimd to ac- 
cept the advice of his Llinisters.” 

This proposition, to my mind, is of no 
assistance to ilr. Acharjym’s client in 
this case as the observations of the 
Supreme Court were made in connection 
with the questions raised in that case, 
namely, that it was only the Maharaja 
who could appoint a Commission of en- 
quiry under the Travancore Public Ser- 
vants (Inquiries) Act. 'Such matters' 
mentioned in the observations of the 
Supreme Court referred to the apnoint- 
ment of the commisrion of enquiry under 
the said Act. 

19. The last case relied upon by Mr. 
Acharyya was also a decision of the 
Supreme Court, Himanshu Kumar Bose 
V. Jvotiprokash Mitter, AIR 1954 
SC 1636. Reliance was placed on this 
decision in support of the contention that 
a rule nisi ought to be issued by this 
Court as arguable issues involving im- 
portant questions had been raised by the 
petitioner, ilr. Acharyya submitted that 
the Governor had been charged with 
mala fide and such a charge required an 
investigation by this Court and such in- 
vestigation could best be made after a 
rule nisi was issued, and parties had the 
opportunity of controverting or support- 
ing the charges on affidavit LIr. Acharyya 
concluded his arguments by submitting 
that as a prima fade case had been made 
out against dismissal of the Coundl of 
Ministers beaded by Shri Ajoy Kumar 
Mukherjee and the appointment of Dr, 
P. C. Ghose as the Chief I\Iinister and 
also of the other Ministers, a rule rn'ri 
ought to be issued in this case. 

20. Mr. A. P. Chatterjee. learned 
Adv'ocate for the respondent Ko. 22, ad- 
opted the arguments of Mr. S. K. Achar- 
yya and supported the petitioner. He 
further argued that Artide 164 was based 
on Section 51 (1) of the Gov'^emment of 
India Act, 1933, but the framers of the 
Constitution, it was submitted, made a 
consdous departure from the provisions 
in Section 51 (1) of the Gov'emment of 
India Act. It was argued that under 
Section 51 (1) of the Government of 
India Act, the Governor was giv'en the 
power to choose, summon and dismiss 
the Ministers, and therefore in so choos- 
ing or dismissing hlinisters he was given 
a discretion which Artide 164 (1) had 
denied to the Gov'emor of the State. It 
was argued that this omission to juve 
the Governor of the State the power to 
choose, summon and dismiss the Chief 
Minister, and the other lilinisters. was a 
deliberate and consdous departure from 
the provirions in the Government of 
India Act 1935 because the choice of the 
Chief hlinister under Artide 164 (1) must 
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be confined to the leader of the party 
which commanded the support of the 
majority in the Legislative Assembly, and 
therefore the appointment of such _ a 
Chief Minister was, Mr, A. P. Chatterjee 
mbxmtted, automatic. Mr, A. P. Chatter- 
iee further sought to. strengthen this con- 
tention by a reference to the preamble 
to the Constitution in which it is stated 
that the people of India solemnly resolv- 
ed to constitute India into a soverei^ 
democratic republic, and that being so, it 
was submitted, the Governor must ap- 
point as Chief Minister a member of the 
Legislature who commanded the support 
of the majority in the Legislative assem- 
bly. 

21. The next contention of Mr. A. P. 
Chatterjee was that the principle of har- 
monious construction should be followed 
in interpreting dauses (1) and (2) of Art 
164. It was argued that while clause (1) 
provided that the Ministers should hold 
office during the pleasure of the Gover- 
nor, Clause (2) enjoined that the Coun- 
cil of Ministers should be collectively 
responsibie to the Legislative Assembly 
of the State. The discretion of the Gov- 
ernor in appointing the Chief Minister, 
it was submitted, must be held to be fet- 
tered and restricted by the condition in 
Clause (2) namely, that the Council of 
Ministers must enjoy the confidence of 
the majority of the Legislative Assem- 
bly, and the Governor could not appoint 
a member of the Legislature as the 
Chief Minister, unless it was proved on 
the floor of the Legislative Assembly that 
the person appointed as the Chief Minister 
had the support of the majority in the 
Legislative Assembly, Mr. A._ P. Chatter- 
jee, however conceded that if the Chief 
Minister or the Council of IVlinisters lost 
the support of the majority in the Legis- 
lative Assembly, the Governor had the 
power to dismiss the Chief Minister and 
the Council of Ministers. 

22. Mr. A. P. Chatterjee next relied 
upon several passages in tiie 9th Edition 
of Dicey on the Law of the Constitution. 
Reference was made firstly to a passage 
at pp. 426-427 where it is stated that to 
say that a Cabinet when outvoted on a 
vital question are bound to retire from 
office, is equivalent to the assertion, that 
the Crown’s prerogative to dismiss its 
servants at the will of the Pong must be 
exercised in accordance with the wish 
of the Houses of Parliament. Reliance 
was next placed on a passage at p. 429 
tliat the ultimate object and end of the 
conventions is to secure that the Parlia- 
ment or the Cabinet shall in the long 
run give eflect to the will of that power 
which in Modem England is the true 
political sovereign of the State — the 
majority of the electors or the nation. 
Reliance was next placed on another 
passage at p. 468 which is as follows:— 


"The prerogatives of the Crown have 
become the privileges of the people, and 
any one who wants to see how widely 
these privileges may conceivably be 
stretched as the House of Commons be- 
comes_ more and more the direct repre- 
sentative of the true sovereign, should 
weigh well the words in which Bagchot 
describes the power which can stiU legal- 
ly be exercised by the Crown without 
consulting the Parliament; and should re- 
member that these powers can now be 
exercised by a Cabinet who are really 
servants, not of the Crown, but of a re- 
presentative Chamber which in its turn 
obeys the behests of the dectors.’’ 

23. Relying upon these statements in 
Dicey relating to the prerogatives of the 
Crown and the conventions of the Con- 
stitution, Mr. A. P. Chatterjee contended 
that in a democratic republic like India 
the Governor in exercise of his powers 
under Article 164 (1) could not arbitra- 
rily dismiss a Chief Minister or appoint 
someone as Chief Minister according to 
his own sweet will and without the sanc- 
tion or approval of the Legislative As- 
sembly. In support of this contention, 
reliance was placed on Clause (1) of Art 
189 of the Constitution. 

24. Lastly, Mr. A. p. Chatterjee con- 
tended that there was no power in the 
Governor to act in his own discretion 
except those mentioned in Schedule VI 
to the Constitution to which reference 
has already been made earlier in this 
judgment and in support of this conten- 
tion reliance was placed on a decision of 
this Court reported in AIR 1952 Cal 799. 

25. Mr. A. P. Chatterjee also referred 
to the observations regarding King’s 
pleasure in May’s The Law, Privileges, 
Proceedings and Usages of Parliament, 
5th Edition at p. 798. 

26. Before concluding his contentions, 
Mr. A. P. Chatterjee submitted tliat his 
client had not filed any affidavit-in-oppo- 
sition, but the allegation in the follow- 
ing paragraphs were denied and disputed 
by him: — 

Regarding paragraph 1 he submitted 
that respondents Nos. 18 and 20 had not 
become members of the West Bengal 
Legislative Assembly as a result of the 
General Election, but that they were 
members of the Legislative Council. 

Regarding paragraph 7, he submitted 
that the Governor was secretly informed 
of the claim of the respondent No 1 
and he disputed the allegations in the 
rest of the paragraph. 

Regarding paragraph 13, the allegations 
in this paragraph were denied. 

Regarding paragraph 25. the allegation 
that the United Front headed by the res- 
pondent No. 12 called upon the people of 
West Bengal to defy and to break the 
orders under Section 144 of the Code of 
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Criminal Procedure ■'.vith a view to oust 
the said Council of Rlinisters from office 
by force is deraed. 

27. Mr Somnath Chatter] ee for the 
respondent No 17 adopted the arguments 
of Mr S K. Acharyya and Mr A. P 
Chatteriee and also supported the peti- 
tioner for issue of a rule msi He fur- 
ther argued that all that the petitioner 
was required to do at this stage was to 
estabhsh a pnma facie case for issue of 
a rule msi and in support of this conten- 
tion he reued upon a decision of the 
Enghsh Court of Appeal — Auten v. 
Ravner. (1958) 3 AU ER 566 The ques- 
tion. however, m that case was whether 
a plaintiff m an action could successfully 
challenge the decision of the Secretary, 
of State for Home Affairs to withhold 
from production certam documents spe- 
cified m an affidavit. It was in that con- 
nection that It was held that by a prima 
faae case was meant no more than a case 
which called for an answer. The ques- 
tion whether a pnma faae case had been 
made out m an apphcation for a rule nisi 
in a writ proceeding, was not considered 
by the Court and that dedsion, therefore, 
in my view, is of no assistance to the 
petitioner In support of the contention 
that a rule msi ought to be issued Mr 
Somnath Chatterjee also rehed upon the 
deasion of the Supreme Court, AIR 1964 
SC 1636 (supra) 

28. On the same point reliance was 
placed on a decision of the Special Bench 
of this C^urt Jyoti Prokash Matter v. 
The Hon'ble Mr Justice H. K Bose. AIR 
1963 Cal 483 Reliance was placed on the 
observations of S. P. Mitra, J., at p. 496 
of the report 


constrained to set aside the order of the 
High Court rejecting a petition for a 
rule nisi as no indication as to the 
grounds on which the High (Zourt reject- 
ed the petiQon was given and a prima 
fade case was made out which might re- 
quire investigation and trial Before 
concludmg his arguments Rlr. Somnath 
Chattenee submitted and I think rightly 
that the deasion of the Judidal Com- 
mittee m (1963) 3 All ER 544 (supra) had 
no apphcation in the facts of this case 
as the dedsion m that case turned on the 
terms of the wnritten Constitution of Wes- 
tern Nigeria which were entirely differ- 
ent from the terms of Art. 164 (1) of 
our Constitution. 


ou. lur. o IV. umorai for the respon- 
dent No 14 adopted the arguments ad- 
vanced by Mr S K. Acharyya, Mr A. P 
Chattenee and Mr Somnath Chatterjee! 
He. however, further argued that under 
Article 164 (1) the Chief Mimster was to 
be appointed by the Governor and the 
oAer Ministers were to be appointed by 
the Governor on the advice of the Chief 
Rfinister. In this case the Governor ap- 
pointed Dr P. C Ghose as the Chief 
Mimster and Shri Harendranath Majum- 
dar and Dr Amir Ali Molla as the other 
ftlinisters by the same notification, name- 
dated _ November 21, 
1967 ^is Mr Ghorai argued, was , 
clearly invalid as the Governor could ap- 
PO‘nt the other Ministers on the advice 
of the (Dhief Minister, only after he had 
been duly appointed In this case, it was 
argued, the appointment of the Chief 
Mimster and the two other Ministers 
were simultaneous and therefore the ap- 
pointment was bad. 


29. Mr. Somnath Chatterjee also re- 
ferred to another decision of this Ckiurt 
reported m 71 Cal WN 205= (1968 Lab IC 
731) for the proposition that where the 
petition disclosed a prima faae case or 
raised some arguable issue or made 
allegation of mala fide or the hke, a rule 
msi should be issued calhng for a return 
upon the allegations made by the peti- 
tioner. Reliance was also placed on an- 
other deasion of the Supreme Court, Bri- 
tish India Corporation Limited v Indus- 
trial TnbunaL Puniab, AIR 1957 SC 354. 
for the proposition that where allegations 
of mala fide were made the Court should 
hear the parties after issuing notice to the 
respondents This deasion. to my mind, 
is of no assistance to the petitioner as m 
this case notice has been issued to all the 
respondents who have appeared in this 
matter and have advanced their respec- 
tive contentions Rehance was also placed 
on another decision of the Supreme 
Court — Madhva Pradesh Industries Ltd. 
v Income-tax Officer. Special Investiga- 
tion Circle. (1965) 57 ITR 637 (SC) in 
which the Supreme Court held that it was 


31. The learned .4.dvocate-General for 
the respondents Nos 1 to 11. and 33 con- 
tended that the petitioner and the sup- 
porting respondents failed to make out 
a prima facie case for a rule nisi He 
argued that in order to make out a prima 
faae case the petitioner must raise argu- 
able issues and if he failed to do so. the 
Court should not issue a rule nisi. 
The question in this case, it was submit- 
ted. turned on the interpretation of Arti- 
cle 164 (1) of the Constitution and it was 
to be seen if the Goiemor had the power 
to appoint the respondent No 1 as the 
Chief Minister m exercise of his powers 
under Article 164 (1) of the Constitution. 
The pleasure of the Governor contem- 
plated bv Article 164 (1) was it was ar- 
gued unrest riaed and unlimited in its 
scope and extent. This pleasure, it was 
argued was not conditioned by any res- 
trictions imposed by the Constitution. The 
provisions in Article 164 (2) that the 
Council of Minusters shall be collective- 
ly responsible to the Legislative Assem- 
bly did not in any wav. it was argu^ 
control or reslnct the Governors right to 
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act according to his pleasure under Arti- 
cle 164 (1) 

32. It was next argued by the learned 
Advocate-General that Article 163 (21 
provided that m the event of a question 
being raised if a matter was one with re- 
gard to which the Governor was under 
the Constitution required to act m his 
discretion, the Governors decision in his 
discretion should be final and the vali- 
dity of anything done by the Governor 
should not be called in question that he 
ought or ought not to have acted m his 
discretion. In order to appreaate this 
contention I set out below Article 163 (2) 
and Article 164 (1) and 164 (2) 

"163(2). If any question arises whether 
any matter is or is not a matter as res- 
pect which the Governor is by or under 
the Constitution required to act m his 
discretion, the decision of the Governor 
in his discretion shall be final, and the 
vahdity of anything done by the Gover- 
nor shall not be called in question on the 
ground that he ought or ought not to 
have acted in his discretion. 

164(1) The Chief Minister shall be ap- 
pointed by the Governor and the other 
Ivlinisters shall be appointed by the Gov- 
ernor on the advice of the Chief Minister, 
and the Ministers shall hold office during 
the pleasure of the Governor, 

Provided that in the State of Bihar, 
Madhya Pradesh and Orissa, there shall 
be a Minister in charge of tribal welfare 
who may in addition be in charge of the 
welfare of the Scheduled Castes and 
backward classes or any other work. 

164(2) The Coimcil of Ministers shall 
be collectively responsible to the Legis- 
lative Assembly of the State.” 

In this case a question clearly has been 
raised if the Governor could, in exercise 
of his power under the Constitution, act 
in his discretion in appointing the res- 
pondent No. 1 as the Chief klinister. It 
was. therefore, submitted that as the 
Governor had already decided that he 
had a discretion in the matter of appoint- 
ing the respondent No 1 as the Chief 
Minister, and m exercise of that discre- 
tion he made the appointment, the ap- 
pointment could not be called in ques- 
tion on the ground that the Governor 
ought not to have acted in his discretion. 

33. It was next contended by the 
learned Advocate-General that although 
the apphcation was for a rule nisi for 
a writ of quo warranto the petitioner 
and the supporting respondents had also 
challenged the order of the Governor 
as set out in the Notification No 3777- 
A.R. dated November 21. 1967. whereby 
he directed that Shri Ajoy Kumar 
Mukhenee should cease to hold the office 
of Chief Minister, and the other Minis- 
ters also should cease to hold their offices. 
Ground (c) of the Grounds set out under 


paragraph 28 is directed against the said 
order It v/as argued by the learned 
Advocate-General that the said order of 
the Governor directing that Shri Ajoy 
Kumar Mukheriee and the other Minis- 
ters should cease to hold the office of 
Chief Minister and other Ministers could 
not be the subject of a writ of quo war- 
ranto. It was submitted that if the peti- 
tioner was aggneved by the order remov- 
ing Shn Aioy Kumar Mukherjee and the 
Council of Ministers headed by him, 
from their offices, the proper remedy of 
the petitioner was by way of an action. 

34. The next contention of the learned 
Advocate-General was based on Article 
361 (1) of the Constitution It was argued 
that the Governor of West Bengal not 
being answerable to any Court, for the 
exerase and performance of his powers 
and duties, or for any act done or pur- 
porting to be done by him m the exercise 
and performance of those powers and 
duties, the petitioner in this apphcation 
could not challenge the vahdity of the 
appointment of Dr. P. C Ghose and the 
other Mimsters, as the appointments were 
made by the Governor in the exercise of 
duties conferred upon him by the Con- 
stitution. In support of this contention 
rehance was placed on a decision of this 
Court reported in 56 Cal WN 6ol = (AIR 
1952 Cal 799). That was an application for 
a writ of mandamus directing the Gov- 
ernor of West Bengal to recall the 
nomination of nine members to the State 
Legislative Counal of West Bengal 
and also for a further direction upon him 
to forbear from giving effect to the noti- 
fication containing the nomination. It 
was held that the Governor was not 
answerable to the Court by reason of 
Article 361 and that the validity of the 
nominations could not be enquired into 
by the Court and the Governor not be- 
ing hable to justify the nomination, was 
not bound to disclose any facts relating 
to such nominations 

35. The next contention of the learned 
Advocate-General was that there was no 
substance in the charge of mala fide and 
that in the petition no charge of mala 
fide had been laid by the petitioner. 

36. The learned Advocate-General 
next referred to a passage at p. 77 of 
the Constitutional and Administrative 
Law. 4th Edition by Hood Phillips which 
is as follov/s. — 

"Our suggested definition of constitu- 
tional conventions is. rules of political 
practice which are regarded as binding 
by those to whom they apply, but which 
are not laws as they are not enforced by 
the Courts or by the Houses of Parlia- 
ment.” 

It was argued that the conventions of the 
British Constitution required that the 
British Cabinet should remain m office so 
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long as it enjoyed the confidence of the 
majority in the House of Commons, but 
this convention could not be enforced in 
a Court of law. It was argued that even 
though this convention was applied in 
this country a writ of quo warranto 
could not be issued by this Court for en- 
forcing such a convention. 

37. Mr. S. Banerjee appearing for the 
respondent No 34 adopted the arguments 
of the learned Advocate General, and 
submitted that on the averments in the 
petition a Rule nisi could not be issued. 
He argued that some of the most mate- 
rial aUegations in the petition, namely, 
those made m paragraphs 1 to 12, 14 to 
21, 24, 25, 29, 38 and 41 were based on 
newspaper reports, and as no affidavit 
had been filed from the Editor of the 
newspaper in support of those allegations, 
no rehance could be placed on those 
allegations This argument, though at- 
tractive, cannot be accepted. Notice of 
this application had been served upon the 
respondents and an affidavit disputing or 
denying those allegations could have been 
filed by Mr. Banerjee’s client, but that 
had not been done. It is, therefore, not 
open to Mr. Banerjee to contend that no 
rehance should be placed on those allega- 
tions Mr. Banerjee, however, advanced 
another argument based on the aver- 
ments in the petition, which in my view 
has a good deal of force behind it. This 
argument was based on paragraph 13 of 
the petition which is as follows: 

"(13) That meanwhile the State of 
West Bengal was passing through an 
acute condition of famine and lawless- 
ness on a wide scale.” 

It was argued that the petitioner’s case 
bang that acute famine condition was 
prevailing in the State, which was also 
passing through lawlessness on a ■wnde 
scale, the Governor was entirely right 
and justified, having regard to the in- 
formation and materials in his possession, 
in demanding that Shri Ajoy Kimar 
Mukherjee should agree to the Legisla- 
tive Assembly being summoned as early 
as possible to establish that he had the 
support of a majority of members of the 
Legislative Assembly. The Governor 
could not, it was argued, let the admi- 
nistration remain in the hands of a Coun- 
cil of Mimsters, which accordmg to the 
Governor’s information lost the support 
of the majority, at a time when an acute 
condition of famine and lawlessness on a 
wide scale prevailed It was argued that 
if Shn Ajov Kumar Mukherjee, and the 
Council of Ministers headed by him, en- 
joyed the support of the majority in 
the Legislative Assembly, he should have 
readily agreed to an early meeting of 
the Legislative Assembly as suggested by 
the Governor. That being the case of 
the petitioner, it is not open to him, it 
was argued, to contend that the Gover- 


nor ^ should have allowed a Council of 
Ministers to remain in charge of the ad- 
ministration, though it had no right to 
do so. ^ my view, there is good deal 
of force in this contention of Mr. Baner- 
iee. 

38. These are all the contentions rais- 
ed on behalf of the petitioner and the 
supporting respondent and also on be- 
half of the respondent opposing the issue 
of a rule nisL 

39. All that I am concerned with in 
this_ application is if a rule nisi ought to 
be issued on the materials set out in the 
petition and the contentions advanced by 
the learned Advocates for the petitioner 
and -toe supporting respondent, Notice 
of this application was directed by this 
Court to be served upon the respondents 
wIio_ appeared and advanced their con- 
tentions The question, in my \dew, 
must depend on interpretation of Arti- 
cle 163 (2) and Article 164 (1) of the 
Constitution. The Governor has acted in 
the exercise of the powers under Article 
164 (1) of the Constitution, which pro- 
vides that the Chief Minister shall be 
appointed by the Governor. The question, 
therefore is* Is the Governor’s power to 
appoint a Chief Minister conditioned by 
any restriction created by the Constitu- 
tion’ To my mind, on the answer of this 
question must depend the answer to the., 
questions raised by the petitioner and the 
supporting respondents in this apphca- 
tion. 

40. As I read Article 164 (1) of the 
Constitution, I do not see anything in the 
language of Article 164 (1), which im- 
poses any restriction or condition upon 
the power of the Governor to appoint a 
Chief Mmisler. As to the appointment 
of other Ministers, the Governor is re- 
quired to act on the advice of the Chief 
Minister In my view, to read into Arti- 
cle 164 (1), a condition that the Gover- 
nor must act on the adwce of a Council 
of kEmsters as provided in Article 163 
(1), in the matter of the appointment of 
the Chief Minister, would be reading 
into the Article a condition and a restric- 
tion which is not there, and for which 
there is no warrant in the Constitution it- 
self. The question before me at the 
moment is if a rule nisi ought to be 
issued in this application for a -wnit of 
quo warranto to examine the validity of 
the appointment of the respondents 
Nos. 1, 2 and 3. The order of the Gov- 
ernor removing the klinistry, of wluch 
Shri Ajoy Kumar klukherjee v/as the 
Chief Minister is, in my view, beyond tlie 
scope of this application A good deal 
of time has been occupied in advancing 
arguments on the question of the pleasure 
of the Governor in the matter of the 
holdmg of the office by the Ministers 
Ihe question whether the Governor could 
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such officer to comply v?ith such requi- 
sition. 

(3) The authorised officer, may, where 
it is not practicable to seize any such 
book of account, other document, money, 
bullion, jewellery or other valuable arti- 
cle or thing, serve an order on the owner 
of the person who is in immediate pos- 
session or control thereof that he shall 
not remove, part with or otherwise deal 
with it except with the previous per- 
mission of such officer and such officer 
may take such steps as may be nece^ 
sary for ensuring compliance with this 
Eub-section. 

(4) The authorised officer, may, during 
the course of the search or seizure, exa- 
mine on oath any person who is found 
to be in possession or control of any 
books of accoimt, documents, money, bul- 
lion, jewellery or other valuable article 
or thing and any statement made by such 
person dvuing such examination may 
thereafter be used in evidence in any 
proceeding under the Indian Income-tax 
Act, 1922 (11 of 1922), or under this Act 

(5) Where any money, bullion, jewel- 
lery pr other valuable article or thing 
(hereinafter in this section and S. 132-A 
referred to as the assets) is seized under 
sub-section (1), the Income-tax Officer, 
after affording a reasonable opportunity 
to the person concerned for being heard 
and making such enquiry as may be 
prescribed, shs^ within ninety days of 
the seizure, make an order, with the pre- 
vious approval of the Commissioner, — 

(i) estimating the undisclosed income 
(inciuding the income from the undis- 
closed property) in a summary manner 
to the best of his judgment on the basis 
of such materials as are available with 
him; 

(li) calculating the amount of tax on 
the income so estimated in accordance 
with the provisions of the Indian Income- 
tax Act, 1922 (11 of 1922), or this Acfi 

(iii) specifying the amount tiiat 
be required to satisfy any existing liabi- 
lity under this Act and any one or more 
of the Acts specified in clause (a) of sub- 
section (1) of Section 230-A in respect of 
which such person is in default 
deemed to be in default, and retain in his 
Custody such assets or part thereof as 
are in his opinion sufficient to satisfy the 
aggregate of the amounts referred to m 
clauses (u) and (iii) and forthwith release 
the remainmg portion, if any, 
assets to the person from whose custody 
they were seized; 

Provided that if, after taking into ac- 
count the materials available with hto, 
the Income-tax Officer is of the_ view 
that it is not possible to ascertain to 
whidi particular previous year or years 
such income or any part thereof relates, 
he may calculate the tax on such income 
1969 Delhi/7 IV G — ^20 


or part, as the case may be, as if such 
income or part were the total income 
chargeable to tax at the rates in force in 
the financial year in which the assets 
were seized: 

Provided further that where a person has 
paid or made satisfactory arrangement 
for payment of aU the amounts referr- 
ed to in clauses (ii) and (iii) or any part 
thereof, the Income-tax Officer may, 
with_ the previous approval of the Com- 
missioner, release the assets or such part 
thereof as he may deem fit in the cir- 
cumstances of the case. 

^ (6) The assets retained under sub-sec- 
tion (5) may be dealt with in accord- 
ance with the provisions of section 
132-A. 

(7) If the Income-tax Officer is satis- 
fied that the seized assets or any part 
thereof were held by such person for or 
on behalf of any other person, the 
Income-tax Officer may proceed imder 
sub-section (5) against such other per- 
son and all the provisions of this sec- 
tion shall apply accordingly. 

(8) The books of account or other 
documents seized under sub-section (1) 
shall not be retained by the authoris- 
ed officer for a period exceeding one 
hundred and eighty days from the date 
of the seizure unless the reasons for 
retaining the same are recorded by him 
in writing and the approval of the Com- 
missioner for such retention is obtain- 
ed: 

Provided that the Commissioner shall 
not authorise the retention of the books 
of account and other documents for a 
period exceeding thirty days after all 
the proceedings under the Indian Income- 
tax Act, 1922 (11 of 1922) or this Act in 
respect of the years for which the books 
of account or other documents are rele- 
vant are completed. 

(9) The person from whose custody 
any books of account or other documents 
are seized under sub-section (1) may 
make copies thereof, or take mctracts 
therefrom, in the presence of the autho- 
rised officer or any other person em- 
poivered by him in this behalf at such 
place and time as the authorised offi- 
cer may appoint in this behalf 

(10) If a person legally entitled to the 
books of account or other documents 
seized under sub-section (1) objects for 
any reason to the approval given by the 
Commissioner under sub-section (8), he 
may make an application to the 
Board stating therein the reasons for 
such objection and requesting for the 
return of the books of account or other 
documents. 

(11) If any person objects for any rea- 
son to an order made under sub-section 
(5). he may, within thirty days of tte 
date of suti order, make an application 
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to such authority, as may be notified in 
this behalf by the Central Government 
in the Offiaal Gazette (hereinafter in 
this section referred to as the notified 
authority), stating therein the reasons 
for such objection and requesting for 
appropriate rehef in the matter. 

(12) On receipt of the application under 
sub-section (1) the Board, or on receipt 
of the application under sub-section (11) 
the notified authority, may. after giving 
the applicant an opportumty of being 
heard, pass such orders as it thinks fit 

(13) The provisions of the Code of 

Criminal Procedure. 1898 (5 of 1898) 

relatmg to searches and seizure shall 
apply, so far as may be, to searches and 
seizure under sub-section (1). 

(14) The Board may make rules in 
relation to any search or seizure under 
this section; in particular, and without 
prejudice to the generahty of the fore- 
going power, such rules may provide for 
the procedure to be followed by the au- 
thorised officer — 

(i) for obtaining ingress Into such 
buildmg or place to be searched where 
free ingress thereto is not available; 

(ii) for ensuring safe custody of any 
books of account or other documents or 
assets seized. 

EXPLANATION 1. — ^In computing the 
period of ninety days for the purposes 
of sub-section (5), any period during 
which any proceeding under this section 
is stayed by an order or injunction of 
any Court shall be excluded, 
EXPLANATION 2 — ^In this section, the 
word 'proceedmg’ means any proceeding 
in respect of any year, whether under 
the Indian Income-tax Act, 1922 (11 of 
1922) or this Act, which may be pending 
on the date on which a search is autho- 
rised under this section or which may 
have been completed on or before such 
date and includes also all proceedings 
under this Act which may be commenced 
after such date in respect of any year.” 

5. Section 131, which had section 37 
(1) as its predecessor in the Indian 
Income-tax Act, 1922. gives power to the 
Income-tax Officer. Appellate Assistant 
Commissioner, and Commissioner of 
Income-tax regarding discovery and 
production of evidence etc. Section 132-A 
prescribes the mode of application of the 
assets retained by the Revenue under 
section 132 (5) Section 135 provides that 
the Director of Inspection, the Commis- 
sioner and the Inspecting Assistant Com- 
missioner shall be competent to make any 
enquiry under this Act, and for this pur- 
pose shall have all the powers that an 
Income-tax Officer has under this Act 
in relation to the making of enquiries. 
Section 37 (2) of the Indian Income-tax 
Act. 1922, conferred powers on the 
Income-tax Officers specially authoris- 
ed by the Commissioner to search any 


building or place and seize any books of 
account or documents. Section 37 (2) was 
as unden 

"(2) Subject to any rules made in this 
behalf, any Income-tax Officer special- 
ly authons^ by the Commissioner in this 
behalf may. — 

(i) enter and search any building ar 
place where he has reason to believe 
that any books of account or other docu- 
ments which in his opimon will be use- 
ful for, or relevant to, any proceeding 
under this Act may be found and exa- 
mine them, if found; 

(ii) seize any such books of account or 
other documents or place marks of iden- 
tification thereon or make extracts or 
copies therefrom; 

(iil) make a note or an inventory of 
any other article or thing found in the 
course of any search under this section 
which in his opinion will be useful for, 
or relevant to, any proceeding imder this 
Act; 

and the provisions of the Code of Criml- 
minal Procedure, 1898, relating to sear- 
ches shall apply so far as may be t* 
searches under this section.” 

6. Mr. Veda Vyasa. the learned coun- 
sel for the petitioners, presented two 
alternative ailments regaining the scope 
of the expression "has reason to believe” 
in Section 132. He said: 

(1) In view of the fact that provisions 
of the Criminal Procedure Code relat- 
ing to searches and seizures apply "»• 
far as may be” to searches and seizures 
imder sub-section (1) of section 132, 
even the sufficiency of the grounds lead- 
ing to the reason to believe are justi- 
ciable; and 

(2) in any case, even if the scrutInT 
by Courts as to the existence of reason 
to believe is limited in any manner tha 
Courts can still strike down search and 
seizure carried out in pursuance of an 
authorisation if the Court finds that — 

(a) the reason to believe was not bona 
fide; 

(b) there are no grounds justifying 
the existence of the reason to belie\'e; 

(c) the grounds given in support of 
such existence of the reason to believe 
are extraneous to the cause; and 

(d) at least some of such groimds are 
Irrelevant or extraneous to the matter 
in issue. 

7. The argmnents on the justiciability 
of the sufficiency of grounds were 
put by llr. Veda Vya^ thus; Under 
sub-section (13) of section 132 of the 
Income-tax Act, 1961. the provisions of 
the Code of Criminal Procedure, relating 
to searches and seizure, apply, so far as 
may be, to searches and seizure, under 
section 132 (1). Sub-section (2) of sec- 
tion 4 of the Criminal Procedure Code 
provides that 
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"all words and expresaons used here- 
in and defined in the Indian Penal Code, 
and not hereinbefore defined, shall be 
deemed to have the meanings respective- 
ly attributed to them by that Code.” 
liie expression "reason to believe” has 
not been defined in section 26 of the 
Indian Penal Code which section reads — 

"A person is said to have reason to 
believe a thing if he has sufficient cause 
to believe that thing but not otherwise.” 
Whether or not a person has reason to 
believe is fully justiciable and even the 
sufficiency of grounds can be gone into 
by Court where such question arises 
under the Indian Penal Code, and con- 
sequently the same meaning should be 
attributed to the said expression in sec- 
tion 132 (1). This argument of Mr Veda 
Vyasa suffers from several fallacies — 

(1) "Reason to believe” in section 26 of 
.the Indian Penal Code and the various 
provisions thereof, such as Ss 202, 411, 
412. 413 and 414, has been used in the 
Penal Code in a different context, that 
is to say. in the context of mens rea for 
the purpose of finding out whether or 
not a person has committed an offence, 
while in section 132 of the Income-tax 
Act, 1961, power has been given to an 
authority to authorise the search and 
seizure subject to certain conditions if 
he has reason to believe that it is neces- 
sary so to do under section 132 

(2) Under section 26 of the Indian 
Pen^ Code a person is said to have 
reason to believe a thing if "he” has 
sufficient cause to believe that thing In 
this context, therefore, the Courts have 
to see whether the person concerned had 
sufficient cause to believe Take a case 
where grounds exist on which two views 
may reasonably be possible The Court 
will not hold a person guilty if it comes 
to the conclusion that though the groimds 
may provide to the offender sufficient 
cause to beheve but the Court holds a 
different opinion This section, therefore, 
is confined to finding out whether an al- 
leged offender could have sufficient 
cause to believe and. therefore, could be 
said to have "reason to believe”. Such 
a provision cannot obviously be equated 
with a provision like section 132 (1); 
and 

(31 the search and seizure provisions 
of the Criminal Procedure Code apply 
only "so far as may be”, which means 
that those provisions should be apphed 
only consistently with the scheme and 
the purpose of section 132 of the said 
Act. IrWien so applied the r>ower to issue 
search warrants has been, subject to ful- 
filment of certain conditions, made de- 
pendent on the reason to believe of the 
specified authorities. 

8. Mr. Veda Vyasa referred to EL 
Eoshide v. Emperor. AIR 1940 Cal 97, 


and said that even the adequacy of the 
grounds on which Courts issue search 
warrants under section 96 of the Crimi- 
nal Procedure Ckide is justiciable I 
prefer not to express any opimon on the 
question whether the adequacy of 
grounds on which the Court issues 
search warrants under the Code of Cri- 
minal Procedure is open to scrutiny by 
Courts particularly in such collateral 
proceedings and I would rather decide 
this question assuming that it is so For 
the purposes of this case, it is suffiaent 
to say that the language of section 132 
does not permit the interpretation sug- 
gested by Mr Veda Vyasa I cannot also 
lose sight of the fact that we are not sitting 
in appeal over the decision of the Director 
of Inspection regarding the existence of 
the reason to beheve for none has been 
provided and when exerasing writ juris- 
diction the Courts cannot, in my opinion, 
test the adequacy of grounds as a court 
of appeal The existence of "reason to 
beheve” in section 132 is subject only 
to a limited scrutiny and the Courts 
cannot substitute their own opinion for 
"that of the Director of Inspection Of 
course, the Director of Inspection must 
not hghtly or arbitrarily invade the pri- 
vacy of a subject. Before he acts, he 
must be reasonably satisfied that it is 
necessary to do so but the decision must 
still remain his and not that of the 
Courts If the grounds on which reason 
to beheve is founded are non-existent 
or are irrelevant or are such on which no 
reasonable person can come to that be- 
lief, the exercise of power would be bad, 
but short of that, the Courts cannot 
interfere with the reason to believe bona 
fide arrived at by the Director of Ins- 
pection. It is also open to the Courts to 
examine whether the reasons for the 
behef have a rational connection or a 
relevant bearing to the formation of the 
behef In that sense the expression "rea- 
son to beheve” is both subjective and 
objective but the area of objectivity is 
lixnited. 

In S Narayanappa v. Commissioner of 
Income-tax (1967) 63 ITR 219 (AIR 1967 
SC 295) their Lordships of the Supreme 
Court while deahng with the same ex- 
pression as used in section 34 of the 
Indian Income-tax Act, said — 

"Again the expression 'reason to beheve' 
In section 34 of the Income-tax Act does 
not mean a purely subjective satisfac- 
tion on the part of the Income-tax Offi- 
cer. The behef must be held in good 
faith; it cannot be merely a pretence 
To put it differently, it is open to the 
Court to examine the question whether 
the reasons for the behef have a rational 
connection or a relevant bearing to the 
formation of the belief and are not ex- 
traneous or irrelevant to the purpose of 
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the section. To this limited extent, the 
action of the Income-tax Officer in 
starting proceedings imder section 34 of 
the Act is open to challenge in a Court 
of Law.” 

In Barium Chemicals Ltd v. Company 
Law Board, AIR 1967 SC 295, Hidayatu- 
Uah, J. (as he then was) observed — 

“No doubt the formation of opinion is 
subjective but the existence of circum- 
stances relevant to the inference as the 
sine qua for action must be demonstra- 
ble. If the action is questioned on the 
groimd that no circumstances leading to 
an inference of the kind contemplated 
by the section exist, the action might be 
exposed to interference unless the exist- 
ence of the circumstances is made out. 
As my brother Shelat has put it tren- 
chantly; 

Tt is not reasonable to say that the 
clause permitted the Government to say 
that it has formed the opinion on cir- 
cumstances which it thinks exist. , 
Since the existence of 'circumstances’ is 
a condition fimdamental to the making 
of an opinion, the existence of the cir- 
cumstances, if questioned, has to be pro- 
ved at least prima facie. It is not suf- 
ficient to assert that the circumstances 
exist and give no clue to what they are 
because the circumstances must be such 
as to lead to conclusions of certain defi- 
niteness.” 

Similarly, Shelat, J„ while dealing_ with 
the expression "reason to believe”, 
observed — 

"Therefore, the words, 'reason to 
believe’ or 'in the opinion of do not 
always lead to the construction that the 
process of entertaining 'reason to believe’ 
or 'the opinion’ is an altogether 
subjective process not lending itself 
even to a limited scrutiny by the court 
that such 'a reason to believe’ or 'opi- 
nion’ was not formed on relevant facts 
or within the limits or as Lord Kadcliffe 
and Lord Reid called the restraints of 
the statute as an alternative safeguard to 
rules of natural justice where the func- 
tion is administrative.” 

9. Mr. Veda ' Vyasa also referred to 
Shibban Lai Saksena v. State of Uttar 
Pradesh, 1954 SCR 410: (AIR 1954 SC 179) 
and said that even if some of the grounds 
leading to the formation of the opinion 
are extraneous or irrelevant, the exercise 
of power must be struck down. It is un- 
necessary to resolve this controversy as 
lam satisfied on perusal of the ground 
that there is no extraneous ground on 
which the opinion has been formed I, 
therefore, propose to scrutinise these 
grounds withm the area of objectivity 
mentioned by me. 

10. The Director of Inspection has 
filed his affidavit supported by the 


charts about which I have mentioned 
already. In the said affi davit, it is stated 
that — 

(a) the statements of account Med 
before the Income-tax Officer in support 
of the mcome-tax returns of the peti- 
tioners who were being assessed clear- 
ly show that the books of account con- 
tcunmg their complete and true finan- 
cial affairs and income have never been 
produced before the Income-tax Officer} 

(b) the petitioners, who were being 
assessed, had been filing returns and 
getting assessed fay giving a fictitious 
address at Calcutta though their princi- 
pal place of business was in Delhi; 

(c) a person connected with the affairs 
of the petitioners gave information mak- 
ing various allegations of extensive tax 
evasion and he made the following 
points — 

(i) The petitioners have acquired 
wealth, and have been spending, on a 
scale quite disproportionate to their 
declared incomes; 

(ii) The petitioners have filed returns 
before an Income-tax Officer of Calcu- 
tta though they do not have their busi- 
ness at tiie address given at Calcutta 
and have extensive business in Delhi 
and _ elsewhere; 

(lii) The petitioners have not disclosed 
large transactions through bank ac- 
coimts; 

(iy) The petitioners have not disclosed 
business activity in various names; and 

(v) the petitioners have been closely 
connected with other persons for mak- 
ing manipulations by virtue of which 
they Could make extensive secret pro- 
fits for themselves and such other per- 
sons; 

(d) the assessment records of the peti- 
tioners 1, 2, 3 and 4 disclosed certain 
peculiar featiures such as declaration of 
income almost entirely from brokerage^ 
denial of any bank accoimts and failure 
to disclose assets proportionate to ap- 
parent wealth; 

(e) the ghost address in Calcutta was 
adopted so as to keep the Income-tax 
authorities in the dark as to the real 
extent of their financial activities and 
income; 

(f) "independent enquiries were also 
made by the officers of the Directorate 
of Inspection (Intelligence), New Delhi 
which showed the following. 

(i) The petitioners were carrying on 
extensive business at various places 
which had apparently not been disclosed; 

(ii) _The petitioners had acquired seve- 
ral licences in several scarce commodi- 
ties and had disposed them of secretly 
and at fantastic profits; 

(iii) The petitioners had been incurr- 
ing lavish expenditure which was quite 
inconsistent with their declared resources; 
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(iv) The petitioners had acquired assets 
•worth several lakhs of rupees which is 
also inconsistent vtith their declared re- 
sources; 

(v) The petitioners were co-accused 
in a certam case filed fay the Special 
Police EstafaUshment, Central Bureau of 
Investigation and some of their faooks of 
account v/ere still in the custody of the 
Special Police Establishment, Central 
Bureau of Investigation, Scrutiny of 
these faooks of account had disclosed that 
while the petitioners had acquired quotas 
in Stainless Steel in anximber of trading 
names and the books of account kept 
for this purpose showed substantial pro- 
fits, these acti'vities and this income had 
not been disclosed to the Income-tax 
authorities. Moreover, there were hundi 
loans of about Rs 10,50,000/- introduced 
in these books of accoimt and there ■was 
reason to believe that these were really 
a disguise for introduction of secret 
monies of the petitioners; and 

(vi) It was gathered that Shri Bal- 
want Singh in particular had been inst- 
rumental in organising affairs in such 
a manner that in -violation of normal 
laws and rules secret profits could be 
made by him and _ a number of persons 
associated -with him in the matter oi 
import of 'Nylon’ yams in Bombay 
against entitlements for export promo- 
tion quota, and import of motor spare 

i parts, brandy, pharmaceutical goods etc., 
' against Customs Clearance Permits ob- 
tained by various persons of Pondicherry. 
The profits made by the syndicate 
formed for such purposes were reported 
to be enormous; running into crores of 
rupees. Enquiries also showed that the 
petitioners, ■their brothers, their mother 
and other relatives had been freely in- 
■termingling their financial affairs and 
adopting one another’s name for various 
acti-vities of benami trade names”; 

{gl On the basis of the information 
mentioned above, -the 1st respondent 
came to the folio-wing conclusion: 

i) The petitioners had been complete- 
ly misleading the Income-tax authorities 
and there was no occasion for the assess- 
ing Income-tax Officer to suspect that 
the real state of financial affairs and the 
real books of account and documents 
which would show, the same vrere being 
withheld from his imowledge. There was 
no occasion, therefore, for the Income- 
tax Officer to call for any such books 
of account or documents; 

iil The petifioners had been deliberate- 
ly following the policy of not producing 
' • before the Income-tax Officer, the boolrs 
of account and documents v/hich would 
show their real state of financial affairs 
and their income. It was also evident 
that if called upon to produce such 
books of account and dooiments, the 


petitioners would not comply and would, 
on the contrary, destroy aU such e-vi- 
dence; and 

iii) the petitioners were in possession 
of money, bullion, jewellery and other 
valuable articles and things which re- 
present whoUy or partly the income or 
property which was not disclosed for 
the purpose of assessment to income- 
tax.” 

11. Mr. Veda Vyasa strenuously urged 
that "reason to believe” must exist when 
authorisations were issued under S. 132 
and formulation of the reasons in the 
coimter-affida-vit could be of no avail to 
the Revenue. It was for this reason that 
we directed the Revenue to file the 
grounds in Court and Mr. Desai, the 
learned Counsel for the Revenue, im- 
mediately, on our enquiry, expressed 
complete willingness to do so. We were 
taken through the grounds and I find 
that they are such as could lead any 
reasonable man to believe that action 
under Section 132 was called for. It is not 
necessary to discuss them in detail as 
they are now part of the record and it is 
sufficient to say that the reasons would 
meet even the scrutiny of adequacy. 
Reasons and the counter-affida-vit further 
show that the Director of Inspection fully 
applied his mind to the matter before 
issuing the authorisations. 

12. Mr, Veda Vyasa next contended 
that the Director of Ii^ection and the 
Income-tax Officers did not apply their 
minds to the various aspects which requir- 
ed their attention. Before I deal with 
this argument, it is necessary to consider 
the scope of Section 132 in so far as this 
has a bearing on this question. Under 
Section 132, -the Director of Inspection or 
the Comnaistioner can authorise search 
and seizure, if he has reason to believe 
that any person to whom a summons or 
notice imder any of the pro-visions of 
Income-tax Act, 1961, mentioned in sub- 
section (1) (a), has been or might be 
issued, will not or would not, produce or 
cause to be produced, any books of 
accmmt or dociunents which v/ill be 
useful for or relevant to any proceedings. 
The reason to believe must, therefore, be 
that the person concerned -will not pro- 
duce any books or documents and those 
books and documents will be useful or 
relevant to any proceedings This 
aspect of the matter vtill be considered 
further when dealing -with the argument 
regarding specification of documents in 
the authorisations. The authorisation 
may authorise certain officers specified 
in the section to enter and search any 
building or place where the authorised 
officer has reason to ’suspect’ that such 
books of account or other dociunents eta, 
that is to say. books of account and docu- 
ments eta which -will be useful for or 
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relevant to any proceedings are kept. 
While conducting the search the auA- 
orised officer has, therefore, necessarily 
to apply his mind and look for only such 
books of account and documents which 
will be relevant or useful to any proceed- 
ings. This scheme of the section shows 
that mind has to be applied by two 
officers at two different stages — 

(1) by the Director of Inspection or the 
Commissioner when authonsing an offi- 
cer to search. Such application of mind 
extends to two matters — (a) that the 
person concerned will not produce the 
books of account; and (b) he will not 
produce the books which will be useful 
or relevant to any proceedings and (2) 
by the authonsed officer that the books 
searched or seized will be useful or rele- 
vant to any proceedings. That follows 
from the use of the words "such books of 
account" etc. in clauses (i) and (hi) of 
sub-section (1) of Section 132. The ques- 
tion, therefore, is, whether or not, the 
Director of Inspection in this case applied 
his mind as expected of him under the 
provisions of sub-section (1) of Sea 132 
The extracts from the Counter-affidavit 
of the Director of Inspection and the 
reasons for search quoted above clearly 
show that the Director of Inspection did 
apply his mind and could have reason to 
believe that search and seizure was 
necessary. 

13. Mr. Veda Vyasa, the learned 
counsel for the petitioner, emphasised 
two aspects in this behalf — (1 ) the assess- 
ments up to 1962-63 having been com- 
pleted there could have been no occasion 
to issue airy notices under Section 37 of 
the Indian Income-tax Act, 1922 or sub- 
section (4) of Section 22 of the Income- 
tax Act and yet in the authorisation 
quoted above these sections have been 
mentioned which shows that the Director 
of Inspection bhndly quoted the auth- 
orisation form, being Form No 45, pre- 
scribed under the Rules without applying 
his mind as to which provisions could be 
attracted in the case. Mr. Veda Vyasa 
drew our attention to Section 297 of 
the Income-tax Act. 1961, and said that 
even if action is to be taken against any 
persons for escaped assessment the sec- 
tions applicable would be Sections 147 
and 148 of the 1961 Act and, therefore. 
Sections 37 and 22 (4) of the 1922 Act 
could, in no case, apply. And (2) the 
respondents had failed to show that the 
Director apphed his mind and came to 
the conclusion that relevant or useful 
books existed and were likely to be with- 
held. 

14. Mr. Desai, the learned counsel for 
the Revenue, on the other hand, drew 
our attention to the following: — 

(a) The authorisation has been issued 
In Form 45, the prescribed form; 


(b) sub-rule ,(14) of rule 112 provides 
that the authorisation "shall be in Form 
45” and 

(c) in the cyclostyled form of authorisa- 
tion two inapphcahle clauses have been 
struck off indicating the care bestowed 
upon the matter by the Director of Ins- 
pection; 

(d) even in the part of authorisation 
retained the section cyclostyled is "137’’ 
but figure "1” has been struck off; and 

(e) merely because Sections 37 and 22 
have been added to avoid the possibihty 
of any omission, it does not show that the 
Director of Inspection not apply his 
mind. 

The fact that authorisation has been 
issued in the statutoiy form in accord- 
ance with the requirements of sub- 
rule (14) of rule 112 does not. however, 
necessarily lead to the conclusion that the 
Director of Inspection applied his mind 
as the mandate of sub-rule (14) of R. 112 
extends to no more than reciting only 
the applicable provisions in the Form. But 
the other factors pointed out by Mr. 
Desai read with the grounds and the 
counter affidavit do lead me to the con- 
clusion that the Director of Inspection 
apphed his mind On the second aspect 
al^ there is abundant material on the 
record to shoiv that the Director con- 
sidered the matter and came to the con- 
clusion that search and seizure was neces- 
sary. 

15. So far as the authorised officers 
are concerned, various circumstances 
were rehed on by both sides in support 
of their respective pleas Mr Veda Vyasa 
said that — (1) the seizure hst showed 
that bundles of papers were seized with- 
out scrutiny. (2) papers like medicine 
bills, prescriptions, wnit petitions, and 
copies of the ludgments of Courts had 
been seized, although merely signing 
them or putting on them marks of identi- 
fication and leaving them with the peti- 
tioners 'would have served the purpose 
because such like records could never 
have been destroyed or withheld by the 
petitioners and (3) even plan of a build- 
ing to be made in Fandabad was seized, 
sho'wing that the authorised officers 
searched and seized all the papers upon 
which they could lay their hands without 
considering whether or not they were 
useful or relevant According to Mr Ve^ 
Vyasa it w’as impossible for an authons- 
ed officer to scrutimse thousands of 
papers in one day The authorised officers 
have filed affidavits in which they say 
that the seizure w'as made under a 
reasonable behef that the papers seized 
belong to the petitioners and were rele- 
■vant or useful for the "income-tax pur- 
poses”. They have also denied that the 
seizure was mdiscnminate. 
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16. Shri Rajinder Mohan, respondent 
No 2, in his affidavit also stated that 
petitioners Nos 2 and 3 were present at 
the time of the search, the authorisations 
were shown to them and he took their 
signatures thereon. The fact that the 
authorisations are signed by them has 
not been demed. 

17. Mr Desai, the learned counsel for 

the respondents, in support of his plea 
that there was a proper application of 
mind, mainly relied on the circumstance 
that some of documents were not seized 
while on some, marks of identification 
were put and the documents left with the 
petitioners and that showed that the 

authorised officers considered their rele- 

vance or usefulness before seizing them. 
With respect to the bundles of papers 
and several files, Mr. Desai contended 
that It was sufSaent compliance with the 
Act and the Rules if the authorised officer 
broadly looked into the files and found 
that some of the papers, in any event, 
were relevant or useful and the entire 
file should be taken so that the 

order of the papers of the peti- 
tioners was not disturbed and the 

files not dismantled. Mr. Desai conceded 
that looking into the contents of ea<* 
and every paper was practically impossi- 
ble but said that the authorised officers 
did broadly look into every file and bun- 
dle and seized the same only when satisfi- 
ed that they had a bearing on the proceed- 
ings pending or proposed to be taken. 

18. Before I proceed to answer the 
question, it is important to mention the 
particular papers seized which, according 
to Mr Veda Vyasa, would have not even 
a remote connection with any assessment 
proceedings taken or even to be taken. 
He underlined in the list of seizures the 
following' — 

(1) One file styled Dass Commission 
Inquiry containing some correspondence 
in the case regarding A. S Kalia. 

(2) Papers regarding Mars, Rubber and 
General Industries — Shifting of factory. 

(3) File — Metro Engineering and 
Metal worlrs — Electricity. 

(4) Metro Engineering and Metal Works 
writ pietition. 

(5) List of photostat copies 12 — 
Import licence application. 

(6) Several tiles containing statemerits 
and documents in the case — ^N. S. GianL 

(7) Petition under Article 226 in the 
Punjab High Court — Baldeo Singh v. 
Director General. Development Wing. 

(8) File containing correspondence with 
Chief Settlement 

(hi One bundle of papers showing 
transactions of Roshan L^ Jail for the 
years 1952-56. which includes general 
power of attorney and various petitions 


addressed to civil Court and share certi- 
ficates; and 

(i) copy of the letter from Chief Con- 
troller of Imports and Exports addressed 
to Shri Sadhu Singh, Advocate. 

19. Mr. Desai said that in the peti- 
tion there was only a general allegation 
that some irrelevant papers were seized 
and, therefore, the respondents had n® 
opportumty to deal with specific items. 
He, however, sought to justify the seizure 
of each and every document. He said 
that, for instance, A. S. Kalia was an 
ex-partner of the petitioners. Similarly, 
petitioners 1 and 3 and N. S. Giani are 
being prosecuted in connection with Stain- 
less Steel quota Files containing the names 
of different firms would be relevant to 
show that the petitioners were engaged 
in business under the name and style as 
one of the allegations against the peti- 
tioners is that they have been carrying 
on business in various names without 
disclosmg the income therefrom. Books 
of 1949 and of other earher years as well 
as the note-book relating to poultry 
would be relevant to arrive at the capital 
structure of the petitioners and find out 
whether the expenses on their living are 
within their available disclosed resources. 

20. According to Mr. Veda Vyasa, 
however, it was enough for the peti- 
tioners to allege that irrelevant papers 
were seized and it was always for the res- 
pondents to justify the seizure of each and 
every document Once I am satisfied 
that the authorised officers applied their 
mind to the usefulness or relevance of the 
documents tiie matter assumed a different 
shape. For, then the decision will have 
to be left to the authorised officers to see, 
whether or not, the documents were use- 
ful or relevant. 

If the conclusion is that a reasonable 
man acting bona fide could believe that 
the documents were useful or relevant, 
it will not be open to the Courts to sub- 
stitute their own opinion or sit in appeal 
over the judgment of the authorised offi- 
cer. Of course, if the Courts come to the 
conclusion that the documents have no 
connection with any proceedings the 
seizure would be bad. Similarly if the 
seizure is held to be not bona fide it %vill 
be struck down. Looking from that angle, 
a reasonable man acting bona fide could, 
in the circumstances of this case, come 
to the conclusion that books and files 
relating to several years back would be 
useful and relevant for constructing the 
capital structure or the income accumula- 
tions of the petitioners Similarly, the 
writ petitions and judgments of the 
Courts may be useful sources of informa- 
tion. Papers relating to quota hcences 
would also indicate the extent of business 
done by the petitioners or other concerns 
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in -which they were interested. Even the 
signatures of some persons on blank 
papers may serve a useful due to several 
relevant matters. There may be a few 
documents — one or two — like pre- 
scriptions and medicine bills which may 
haTC no bearing, but such seizure cannot 
and does not go to show that there was 
a complete absence of the application of 
mind. At the most the appropriate order 
maj'- be in such cases to return those 
documents. Mr, Veda Vyasa also showed 
us some of the documents which have 
been returned and used that fact to show 
that e-ven the department did not con- 
sider those documents relevant or usefuL 
That may not be necessarily so, for they 
may have returned them after gathering 
the necessary information. In any case, 
where, by and large, all the docmnents 
seized appear to be such as could lead a 
reasonable man to believe that they -were 
useful and rde-vant, the search and sdzure 
itself c ann ot be struck down on the 
ground of absence of application of mind, 
Mr. Desai expressed his inability to ^ow 
the relevance of each and every docu- 
ment by reference thereto as the docu- 
ments are lying sealed imder the orders 
of this Court. In these circumstances, it 
must be held that the authorised officers 
also properly applied their minds. 

21. Mr. Veda Vyasa then contended 
that although a few Income-tax Officers 
had been authorised yet a large number 
searched and seized -ie docmnents. This 
argument bears no merit because the 
affida-vits filed by the authorised oEBcers 
sliov;- that they conducted the search and 
seizure and applied their minds to the 
documents to be seized. Kegarding the 
contention that even copies of the offical 
records such as -vrrit petitions and judg- 
ments were seized sho-wing the arbitrari- 
ness at the hands of the authorised 
officers Mr. Desai contended that it -was 
entirely for the authorised officers imder 
clause (3) of subsection (1) of Section 132 
to decide which of the xele-vant or useful 
books and documents should be seized 
and vrhich left -with the petitioners by 
only placing marks of identification. I 
am not prepared to accept that broad pro- 
position. Search and seizure is a serious 
invasion on the rights of the subjects. 
The search and seizure was really not 
known at earlier stages to common law. 
VTien it was for the first time, introduced 
ft -was confined only to stolen goods, but 
its usefulness soon forged its recognition 
and -was, from time to time, extended to 
such like searches and seizures. It is true 
that sometimes the overzealousness of 
the authorities led to its abuse and it 
appears that for this reason the Fourth 
Ainendment -was introduced in the 
American Constitution in recognition of 
the fact that a man’s house is his castle 
not to be invaded by any general autho- 


rity to search and sdze his goods and 
papers. The only legal means that can be 
applied to seardh a person’s abode is a 
search warrant and in the absence there- 
of neither any pri-vate -person nor any 
officer can in-vade the pii-vacy of a home 
md subject its occupants to indignity. It 
is, therefore. Imperative that seizure 
should not be allowed to exceed the 
limits of absolute necesrity and the over- 
zealousness of the searching officers is 
not permitted to cross the permissible 
limits. Such pro-visions must, therefore, 
be necessarily construed in the light of 
this background and when two altema- 
-fi-ves, namely, to seize the books or place 
or place marks of identification and lea-ve 
them -with the persons concerned are 
a-vailable, the seizure -will be struck down; 
on the ground that it is arbitrary andj 
not in the public interest I say so; 
because e-very provision of the Act has 
to be construed in the ligM of Article 19 
of the ConstitutiorL My conclusion is 
that when -two altemati-ves are equally 
possible, namely, either to seize the 
Ijooks or to lea-ve them -with the petitioners 
after placing marks of identification, the 
latter course must be resorted to. But 
whether or not seizure is the only alter- 
native depends on the facts and circum- 
stances of each case. For instance, there 
may be cases where immediate informa- 
tion is necessa^ to avoid destruction of 
relevant materials by the assessee, or to 
avoid any assessments becoming time- 
barred, In that situation, even the seizure 
of such like documents -would be justifi- 
ed. Similarly, if the authorised officers 
are of the opinion that obtaining records 
from different Ckjurts -will be difficult 
and/or would cause dday thereby frust- 
rating the object of search, they may 
seize the documents. 3ilr. Veda Vyasa did 
not press' 'for the return of any parti- 
cular, document possibly because both the 
parties were handicap?^ in -view of the 
fact that the documents are lying sealed 
-with the Commissioner of Income-tax 
and none of them could have acc^ 
thereto. He merely -underlined certain 
documents to show that the search -was 
arbitrary, high-handed and -without^ the 
authorise officers applying their minds. 

Mr. Veda Vyasa strongly relied on a 
decision of the Pimjab High Court in 
N. EL Textile Mills v. Commissione r of 
Income-tax, Hew Delhi (1QB6) 62 ITR 
58 (Punj) In the circumstances that 
obtained in that case it was held that 
the search and seizure -was illegal as be- 
ing arbitrary and an abuse of power. 
That case was decided ha-ving regard to 
the fact that all documents were seized 
Indiscriminately and there wns no pro- 
per affida-vit sho-wing that the authoris- 
ed officers applied their min ds. That is 
not the case here. In the circumstances 
of this case and in the light of the dis- 
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custion hereinbefore it must be held 
that the authorised officers did apply 
their minds. In searching or seizing 
the documents they may have erred 
slightly here or there and seized the 
documents which on closer scrutiny may 
ultimately turn out to be irrelevant but 
that cannot vitiate the search. 

22. That takes me to the next conten- 
tion of Mr. Veda Vyasa that search and 
seizure imder section 132 (1) can be 
resorted to only if there are pending 
proceedings and not merely a remote 
possibility of some proceedings being 
taken at a later stage. The argument of 
kfr. Veda Vyasa was this: 

Section 131 applies only to pending pro- 
ceedings and so does section 132 (1) (a). 
Clause (b) of sub-section (1) of S. 132 is 
only in aid of section 131 and S. 132 (1) 
(a) and must necessarily be limited 
within the area of sections 131 and 132 
(1) (a). "When faced with the second Ex- 
planation to section 132 that the word 
"proceeding” includes proceedings which 
may be pending on the date of the 
search or which may have been complet- 
ed on or before such date and includes 
also all proceedings which may be com- 
menced after such date in respect of any, 
Mr. Veda Vyasa sought to overcome this 
difficulty by suggesting that though the 
proceedmgs might be commenced after 
the date of the search but those pro- 
ceedings must be in a pending case. 
That, in my opinion, would be cutting 
down the scope of the second Expira- 
tion. From the Explanation it is obvious 
that the proceedings may not be pending 
In terms the Explanation expmds the 
meaning of the word "proceeding” and 
extends the power to issue search war- 
rants where proceedings "have been 

completed”. The words "have been com- 
pleted” obviously show that there may 
be no proceeding pending when the 
search warrant is issued. Mr. Veda Vyasa 
emphasized the words "a sununons or 
notice as aforesaid has been or might be 
issued" and said that the summons^ or 
notice refers to summons or notices 

mentioned in clause (a) of sub-section 
(1) of section 132 which are aU in pend- 
ing proceedings That again is not the 
correct reading of clause (b) of sub-sec- 
tion (11 of section 132. Clause (a) refers 
to. for instance, a notice imder S. 142 
(1). That notice may be issued not only 
when proceedings for assessment are 
pending with respect to a particular as- 
sessment year but even when action is 
taken for reassessment for that assess- 
ment year by resort to sections 147 and 
148. Consequently, even if assessment 
for a particular year has been made a 
notice under section 142 may stUl issue 
for that very year after reopening of the 
assessment Similarly, there may be 


cases where a person has not filed a 
return and the income has escaped as- 
sessment as a result thereof. In that 
case also a notice imder section 148 may 
have to be issued followed by a notice 
under section 142. Read with the second 
Explanation clause (b) of section 132 (1) 
would necessarily mean that a warrant 
for search or seizure can issue even in a 
case where any proceedmgs have been 
closed or may be commenced later. Mr. 
Dang, who followed Mr. Veda Vyasa for 
a short while, suggested that, in any 
case, the proceedings must be imminent 
and a remote possibility of the taking of 
proceedings will not suffice. The section 
however, does not require that the pro- 
ceedings should be imminent. All that 
is n^essary is that the Director of Ins- 
pection or the Commissioner must in 
consequence of the information have rea- 
son to believe that the notices or sum- 
monses as mentioned in clause (a) of 
sub-section (1) of section 132 might have 
to be^^ued. If there is only remote 
po^bihty of such smnmonses or notices 
being issued the section would not be 
satisfied not because there are no pro- 
ceedings imminent but because a reason- 
able person could not have, in those cir- 
cumstances, reason to believe that the 
person concerned will not produce the 
documents if summonses or notices are 
issued to him. In that sense it may be 
said that search warrants cannot be issu- 
ed merely _ with a view to making a 
roving or fishing enquiry, but can be 
issued only when there exists a good 
ground for beheving that further pro- 
ceedings may have to be taken. Hav- 
ing regard, however, to the facts of this 
case it cannot be said that search war- 
rants were issued when there was not 
even a remote possibihty of further pro- 
ceedings. 

23. The next argument urged on be- 
lief of the petitioners was that the 
Director of Inspection or the Commis- 
sioner must specify the documents to be 
searched or seized. This argument was 
based again on the existence of the 
words "to whom a summons or notice as 
aforesaid has been or might be issued” 
in clause (b) of sub-section (1) of S. 132. 
Mr. Veda Vyasa said that the reason to 
believe must be that the assessee con- 
cerned will not produce relevant or use- 
ful books of account etc. when suir^on- 
ed to do so under any of the provisions 
mentioned in section 132(1) (a) and since 
notices and summons mentioned in sec- 
tion 132 (1) (a) must necessarily specify 
the books and documents the authorisa- 
tion must also do so and that the au- 
thorisation has to be confined only to 
useful and relevant books and documents 
eta and therefore, the authorised officer 
must be told exactly what those useful 
and relevant books and documents are. 
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According to Mr. Veda Vyasa, the Direc- 
tor of Inspection or the Commissioner 
must firstly be satisfied havmg regard 
to the particular documents that they 
will be useful or relevant to any pro- 
ceedings and are such as could be call- 
ed for by notices or summonses men- 
tioned m clause (a) of sub-section {!) of 
S 132 Mr Veda Vyasa sought to seek fur- 
ther support from the use of the expres- 
sion "such books of account" m S 132 
0) (i) I am not convinced that any such 
specification is necessary. Sections 22 (4) 
and 142 (1) themselves do not require 
precise specification of the documents, 
to be produced For instance, under sec- 
tion 142 (1) the Income-tax Officer may 
require an assessee to produce all books 
of account and even require the pro- 
duction of documents generally shoiving 
that the assessee was carrying on busi- 
ness in a particular name and style. Such 
notice would be in comphance with Sec- 
tion 142 (1) That apart, it appears to me 
that Section 132 has been made wider 
stdl and the Director of Inspection or the 
Commissioner is expected only to have 
reason to believe that the person con- 
cerned will not. or would not, produce or 
cause to be produced any books or docu- 
ments. which will be useful for or rele- 
vant to any proceedings. In other words, 
the authority concerned must show that 
he had reason to believe on the materials 
before him that the person concerned is 
hkely to ivithhold books and documents 
and those books and documents will be 
useful or relevant to the proceedings Take 
a case where the Director of Inspection or 
the Commissioner of Income-tax has in- 
formation that some one is carrymg on 
business in 20 different names and that 
he has not disclosed those businesses to 
the Revenue. There can be no doubt 
that section 132 is intended to meet such 
a situation as weU and yet it i^dll be 
impossible for the authorities to spec^ 
the documents All that the author!^ 
issuing authorisation must believe is 
that there are useful and relevant docu- 
ments available in the premises to be 
searched In Durga Prasad v. SupdL 
(Prev.) Central Excise, Nagpur, AIR 1966 
SC 1209, the Supreme Court construed 
section 105 of the Customs Act, which 
reads — 

"105. (1) If the Assistant Collector of 
Customs, or in any area adjoining the 
land frontier or the coast of India an 
officer of customs specially empower- 
ed by name m this behalf by the Board, 
has reason to believe that any goods 
liable to confiscation, or any documents 
or things which in his opinion will be 
useful for or relevant to any proceeding 
under this Act, are secreted in any place, 
he may authorise any officer of customs 
to search or may himself search for such 
goods, documents or things. 


(2) The provision of the Code of Cri- 
minal Procedure 1898. relating to sear- 
ches shall, so far as may be. apply to 
searches under this section subj'ect to the 
modification that sub-section (5) of sec- 
tion 165 of the said Code shall have ef- 
fect as if for the word "Magistrate” 
wherever it occurs, the words "Collectw 
of Customs" were substituted.” 

Their Lordships observed — 

'Tt was further submitted on behalf 
of the appellant that the power of search 
under section 105 of the Customs Act 
cannot be exercised unless the authorisa- 
tion specifies a document for which 
search is to be made. In other words, 
it is contended that the power of search 
under section 105 of the Customs Act is 
not of general character. We do not 
accept this argument as correct The 
object of grant of power under section 
105 is not search for a particular docu- 
ment but of documents or things which 
may be useful or necessary for proceed- 
ings either pending or contemplated 
under the Customs Act At that stage 
it is not piossible for the officer to pre- 
dict or even to know in advance what 
documents could be found in the search 
and which of them may be useful or 
necessary for the proceedings. It is only 
after the search is made and documents 
found therein are scrutinised that their 
relevance or utility can be determined. 
To require, therefore, a specification or 
description of the documents in advance 
is to misapprehend the purpose for 
which the power is granted for effect- 
ing a sear^ under section 105 of the 
Customs Act We are, therefore, of opi- 
nion that the power of search granted 
under section 105 of the Customs Act is 
a Flower of general search But it is es- 
sential that before this r>ower is exer- 
cised. the preliminary conditions requir- 
ed by the section must be strictly satis- 
fied, that IS, the officer concerned must 
have reason to beheve that any docu- 
ments or things, which in his opinion 
are relevant for any proceeding under 
the Act. are secreted in the place sear- 
ched. We have already mentioned the 
reasons for holding that this condition 
has been satisfied in the present case.” 
Mr Veda Vyasa relied on R. S Seth 
Gopikisan Agarwal v. R N Sen. Assis- 
tant Collector of Customs and Central 
Exase, Raipur, AIR 1967 SC 1298. which 
was again a case inter alia under sec- 
tion 105 of the Customs Act, and referr- 
ed to the following observation; 

"Doubtless he has to indicate broadly 
the nature of the documents and the 
goods in regard to which the officer 
authorised by him should make a search, 
for without that his mandate cannot be 
obeyed." 

The above observation has to be read 
In the context. Their Lordships said— 
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"Obviously, no question of giving of 
particulars arises if he himself makes 
the search, but if he authorises any 
officer to do so, he cannot give the par- 
ticulars of the documents, for they will 
be known only after the search is made. 
Doubtless he has to indicate broadly the 
nature of the documents and the goods 
in regard to which the officer authorised 
by him should make a search for with- 
out that his mandate cannot be obeyed. 
The authorization issued by the Assistant 
Collector of Customs m this case clear- 
ly mentioned that on information receiv- 
ed it appeared that the appellant was in 
possession of contraband goods and docu- 
ments relating thereto and also des- 
cribed the office and the residential pre- 
mises wherein those goods and docu- 
ments would be found In the circum- 
stances of the case we are satasfied that 
the specifications are _ sufficient to en- 
able the officer authorized to make the 
Ecarch." 

In this case also the authorization said 
that the person concerned will not pro- 
duce or cause to be produced books of 
account or other documents which will 
be useful for or relevant to the pro- 
ceedings under the Income-tax Act, 192^ 
or the Income-tax Act, 1961 That speci- 
fication was. in any case, sufficient so 
far as the requirements of section 132 
go. 

24. Mr. Veda Vyasa then contended 
that provisions of section 165 of the Cri- 
minal Procedure Code had not been 
compUed with inasmuch as — 

(1) the search and seizure was not 
conducted in the presence of Panchas as 
required by sub-section (4) of section 
165; 

(2) Copies of the records made at the 
time of search and seizure were not sent 
to the nearest Magistrate as required by 
sub-section (5) of section 165 

In the alternative. Mr Veda Vyasa 
said that even if under the Income-tax 
Act, 1961, the copies may not be requir- 
ed to be sent to the nearest Magistrate, 
sub-section (5) must be appbed mutatis 
mutandis to the searches under the 
Income-tax Act and. therefore, copies of 
the record made should have been sent 
to some higher authority such as the 
Director of Inspection or the Commis- 
sioner of Income-tax; and 

(3) no reasons were recorded by the 
authorised officer. 

25. Regarding the search being con- 
ducted in the presence of witnesses, Mr. 
Veda Vyasa relied on the various affi- 
davits filed by the witnesses to the 
search. There is no firm allegation in the 
petition that the search or seizure was 
not conducted in the presence of the 


witnesses Subsequently, however, affida- 
vits were filed on behalf of the witnes- 
ses to the search wherem it has been 
stated that at the tune of the search the 
witnesses were made to sit m one room 
from where it was practically impossible 
to keep a watch on the search and that 
the members of the search party were 
constantly coming m and going out of 
the premises searched The facts alleged 
in these affidavits have been demed and 
on the basis of the matenal it is impos- 
sible to conclude that the petitioners are 
right, particularly having regard to the 
fact that there is no controversy be- 
tween the parties that the hst contains 
an accurate statements of the documents 
searched and seized. Regarding the rea- 
sons to be recorded by the authonsed offi- 
cers, there is no such requirement in 
S 132orR 112. The section and the rule 
merely require the authorising officer to 
give reasons Mr. Desai did not dispute 
that having regard to the provisions of 
section 165 Criminal Procedure Code, 
and rule 112 the authorising officer must 
record reasons He, however, disputed 
the contention that even the authorised 
officer must record reasons. Mr Veda 
Vyasa suggested that under section 165 
(1) of the Criminal Procedure Code the 
officer in charge of a pohce-station etc. 
is required to record in writing the 
grounds of his behef and applying section 
165 it must beheld that the authorised 
officers must also record reasons 
in writing. 

There is no warrant for this proposi- 
tion. Under section 132 of the Income- 
tax Act the search warrants can be issu- 
ed upon reason to beheve by the Direc- 
tor of Inspection or the Commissioner 
The section does not require the Direc- 
tor or the Commissioner to record rea- 
sons though he may have to do so because 
if the acPon is diallenged in court the 
authorising officer will have to justify 
his action withm the limited area of 
objectivity. Rule 112. however, provides 
this safeguard in terms and requires the 
Director of Inspection or the Conunis- 
sioner to record reasons for authorising 
the search or seizure. Section 165 of the 
Criminal Procedure Code applies only 
"so far as may be" and at the most it 
can be said that the effect of section 165 
(1) is that the person issuing the autho- 
rization must record reasons The said 
section 165 cannot be held to require 
the authonsed officer to record reasons 
Under the said section the police officer 
concerned may either make the search 
or cause it to be made. Even there the 
officer, who is authorised to make the 
search by the pohce officer concerned, 
need not record reasons All that is to 
be seen under section 132 of the Income- 
tax Act is that the authonsed officer 
searches or seizes only such documents 
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and books of accoimt etc. which are 
usehil or rdevant to any proceedings. 

So far as sending of the copies of the 
record to the nearest Alagistrate or to a 
senior official of the Income-tax Depart- 
ment is concerned, sub-section (5) of 
section 165 c ann ot in terms apply because 
that sub-section requires copies of the 
record made imder sub-section (1) of 
section 165, that is, record of search or 
seizme conducted in pursuance of the 
behef that anything is necessary for the 
purpose of an inve^gation into any of- 
fence to the coint. In investigations like 
the present there is no investigation into 
any offenca Under sub-rule (2) of R. 112 
a list of all the things taken possession 
of has to be prepared and copies there- 
of sent to the Director of Infection or 
the Commissioner, as the case may ba 
There is no allegation on behalf of the 
petitioners that this sub-rule was not 
obeyed and even if the argument of Mr. 
yeda Vyasa is to be accepted that by 
applying section 65 mutatis mutandis the 
copies must be sent to a senior official, 
it must be held that that was complied 
with. Again, in sub-section (5) of sec- 
tion 165 of the Criminal Procedure Code 
the copies of the record have to be for- 
warded to the nearest Magistrate em- 
powered to take cognizance of the of- 
fence, For this reason also no copies can 
be sent to any Magistrate. This argu- 
ment of the learned counsel for the peti- 
tioners must also, therefore, fafi. It may, 
however, be pointed out that search be- 
ing carried out in the presence of wit- 
nesses and the reasons to be recorded 
by the authorising officer are the require- 
ments of rule 112 itself and, therefore, 
it is unnecessary to take recourse to sec- 
tion 165 of the Criminal Procedure Code 
for that purpose. 

Mr. Desai wanted leave to file an 
affidavit, which he actually did, show- 
ing that the authorised officers were pro- 
perly briefed on the merits of the case 
so ttat they could apply their minds to 
the docmnents to be searched or seizei 
The petitioners filed a counter-affidavit 
and then Mr. Desai stated that "in view 
of the lengthy and irrelevant contents 
of the coimter-affidavit I do not press 
for filing of the affidavit and want to 
withdraw the same.” Jlr. Veda Vyasa 
contended that the affidavit having been 
placed on the record it could not be 
withdrawn and rehed on In re Quartz 
Hill &C. Company’; Ex parte Young, 
(1882) 21 Ch. D 642. No permission was 
given to Mr. Desai to place the affidavit 
on the record and the matter had yet 
to be decided when the affidavit wns 
withdrawn. In view of my decision that 
the authorised officers did applj' their 
minds it is unnecessary’' to go into this 
question, hlr. Veda Vyasa also pressed 
on us to permit him to cross-examine the 


deponents on behalf of the respondents. 
He said that apart from the fact that 
the affidavits were vague and not pro- 
perly verified he would be able to show 
that the statements made therein are not 
correct^ and neither had the Director of 
Inspection reason to believe nor did the 
authorised officers apply their minds. I 
see no justification for allowing that 
request. Paragraph 10, sub-paragraphs 
(a), (c) and (e) of paragraph 13, and sub- 
paragraphs (e) and (g) of paragraph 14 
have been sworn by R. D. Shah as true 
to his knowledge. Paragraph 10 of the 
affidavit deals with the protest letters 
eta by the petitioners and the offer by 
respondent No. 1 that the petitioners 
might approach the officers concerned 
for inspecting the books and documents. 
In suh-paragraph (c), which has been 
mentioned in detail abova respondent 
No. 1 swears to the conclusions that he 
arrived at on the basis of the informa- 
tion mentioned in the earlier paragraphs. 
In sub-paragraph (e) of paragraph 13 he 
says that he had sufficient information in 
bis possession to give him reason to 
believe that action under section 132 was 
necessary, and these paragraphs have 
been sworn as true to the Imowledge of 
the Director of Inspection- Having 
regard to the nature of scrutiny by the 
Court into the question of reason to 
believe, these are the relevant paragraphs 
and have been properly sworn. 

26. Mr. Veda Vyasa’s principal objec- 
tion was that the Director of Inspection 
had, ■with respect to some of the para- 
graphs, stated that "they are true to my 
knowledge based on official record and 
b^eved to be true’' without disclosing 
the said records. We have been taken 
through those_ paragraphs at length and 
I am not satisfied that cross-examina- 
tion should be allowed. Similarly, in the 
affidavits by Rajinder Mohan, V. S. 
Rastogi, V. P. Mital, P. N, Malik and 
R. C. Narang, the facts have been sworn 
as true to their knowledge. I am not 
unmindful of the fact that if a proper 
case is made out, this Court has power 
to direct cross-examination of the de- 
ponents but in the light of the discus- 
sions on various aspects I am satisfied 
that this is not a case w’here such per- 
mission should be accorded. 

27. I then proceed to discuss the 
contention of ilr. Veda Vyasa that sec- 
tion 132 of the Income-tax Act is uncon- 
stitutional being wolative of Articles 14 
and 19. In support of this contention he 
relied on the majority judgment of the 
Assam High Court in S. Doongarmal 
Agency v. K. E. Johnson, AIR 1964 
Assam 1 (FB). In that case a majority 
of their Lordships held that section 37 
(2) of the Indian Income-tax Act, 1922, 
was violative of Articles 14 and 19 (1) 
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fe) of the Constitution, The majority of 
the learned Judges in coming to that 
conclusion expressed dissent from Suraj- 
mull NagarmuU v. Commissioner of 
Income Tax, AIR 1961 Cal 578 (SB). So 
far as Artide 14 is concerned, the ratio 
of the Assam decision is that section 37 

(1) and section 37 (2) are two distinct, 
different and independent powers and 
the power under S. 37 (2) is much more 
drastic and onerous with the result that 
if action is permitted under section 37 

(2) instead of section 37 (1), it would 
involve discrimination. Regarding Arti- 
de 19 the majority view is that there 
were no guide-lines provided as towh^ 
and in what drcximstances the power in 
question was to be exerdsed or for the 
purpose or object of the exerdse of the 
power. The power could be exerdsed 
without notice to the person concerned 
and there was no provision for an aggriev- 
ed party to make a representation and, 
therefore, the restriction imposed on the 
fundamental rights was not reasonable. 
In AIR 1961 Cal 578 (SB), the Spedal 
Bench of the Calcutta High Court, how- 
ever, came to the conclusion that sec- 
tion 37 (2) did not violate dther A^- 
de 14 or Artide 19 of the Constitu- 
tion, In Board of Revenue, Madras v. 
R. S. Jhaver, AIR 1968 SC 59, their 
Lordships of the Supreme Court upheld 
the validity of section 41 (2) and (3) 
of the Madras General Sales Tax Act 
relating to search and seizure of ac- 
counts and documents on the ground 
that there were suffident safeguards 
provided particularly in view_ of the ap- 
plicability of section 165, Criminal Pro- 
cedure Code, and, therefore, Artide 19 
was not violated. One of the factors 
taken their Lordships of the Supreme 
Court into consideration was that the 
officer seizing the books of account etc. 
had to record his reasons. I have men- 
tioned this fact specifically because Mr. 
Veda Vyasa sought to distinguish this 
decision on the ground that if the au- 
thorised officers are not expected to 
record their reasons that_ safegua^ 
which existed in section 41, did not exist 
in section 132. Again, in AIR 1967 SC 
1298, their Lordships of the Supreme 
Court hdd that section 105 of the Cus- 
toms Act, 1962, did not violate Artide 14 
of the Constitution and observed — 

"The legislative policy reflected in the 
section is that the search must be m 
regard to the two categories mentioned 
therein, namely, goods liable to be con- 
fiscated and documents relevant to a 
proceeding under the Act. No doubt the 
power can be abused. But that is con- 
trolled by other means. Though under 
the section the Assistant Collector of 
Customs need not give the reasons, if 
the existence of belief is questioned in 
any coUateial proceedings, he has to 


produce rdevant evidence to sustain his 
belief. That apart, under section 165 (5) 
of the Code of Criminal Procedure, read 
with section 105 (2) of the Act, he has 
to send forthwith to the Collector of 
Customs a copy of any record made by 
him. The Collector would certairdy give 
necessary directions if the Assistant Col- 
lector went wrong, or if his act was 
guided by mala tides.” 

28. In C. Venkata Reddy v. Income- 
tax Officer (Central) I. Bangalore, (1967) 
66 ITR 212 (Mys) a Division Bench of 
the Mysore High Court held that S. 132 
of the Income-tax Act, 1961, did not 
violate Article 14 or 19 of the Constitu- 
tion. Mr. Veda Vyasa contended on the 
lines of the Assam decision AIR 1964 
Ass^ 1 (FB) that section 132 violated 
Articles 14 and 19 of the Constitution 
because it had been left to the absolute 
discretion of the authorities concerned to 
either take recourse to section 131 or to 
section 132, which is more drastic pro- 
vision and no criterion had been laid 
down as to in which cases section 132 
had to be applied. Section 131 is a gene- 
ral power given to the Income-tax Offi- 
cer etc. for enforcing the attendance of 
persons, for Issuing commissions or com- 
pelling the production of accounts or 
other documents. Under section 131, for 
instance, the Income-tax Officer may 
even compel a witness to produce books 
of accoimt and other documents which 
he may consider to be helpful to the 
enquiry. Section 132, on the other hand, 
is directed to compel compliance with 
notices already issued or which may be 
issued. Section 131, therefore, gives 
power to compel production of persons 
and books while section 132 is intended 
to give power to search or seize docu- 
ments which the persons concorr'-^ are 
likdy to withhold. There is, thsrcfsre, 
a valid classification and a distinction 
based on the reason to believe by senior 
officials, which reason is to a certain ex- 
tent subject to judicial scrutiny, that the 
books not be produced, cannot be 
struck down as discriminatory particular- 
ly vrhen sufficient safeguards have been 
prortded. The object of the Legislature 
in enacting section 132_ is both to avoid 
tax evasion and facilitate enquiry in 
proceedings. Search warrants may be 
issued against an assessee who has filed 
a return or has failed to file a return 
and the apprehension is that he will des- 
troy the books so that the proper income- 
tax is not assessed against him. It can 
also be issued to witnesses who are pos- 
sessed of books and documents which 
may help the assessee in arriving at a 
correct assessment but it is apprehend- 
ed that inter alia out of vindictiveness 
or ill-vrill or even indifference to- 
wards the assessee such person, if 
summoned as a ■witness, ■will not produce 



(110 Delhi Balwant Singh v. Director of Inspection, 1. T. (S. K. Kapur J.) A. LB. 


the documents or may destroy the same. 
There is. therefore, in my opinion, a 
valid classification of persons against 
whom proceedings imder section 132 
may be taken. 

29. It was then contended by Mr. 
Veda Vyasa that search and seizure may 
be ordered at the sweet will of the 
Director of Inspection or the Commis- 
sioner That is not so The director of 
Inspection and the Commissioner are 
very senior officials They must have 
reason to believe that relevant or use- 
ful books or documents ivill not be pro- 
duced The existence of reason to be- 
lieve IS. to a certam extent, justiciable, 
as discussed hereinbefore. The search 
and seizure is confined to relevant or 
useful books of account The provisions 
of the Crinunal Procedure Code have 
been made applicable and by virtue 
thereof and of rule 112 the search has to 
be conducted in the presence of wit- 
nesses and the Director of Inspection or 
the Commissioner has to record reasons. 
No official below the rank of Income- 
tax Officer can be authorised to search 
or seize and that also only the useful 
and relevant books Under sub-section 
(8) of secbon 132 the books of account 
or other documents cannot be retained 
by the authorised officer for a period 
exceeding 180 days except after record- 
ing reasons in writing and taking the 
approval of the Commissioner, and the 
Commissioner cannot authorise the 
retention for a pieriod exceeding 30 days 
from the completion of the relevant pro- 
ceedings The persons concerned are en- 
titled to object to the order of the Com- 
missioner by an apphcation to the Board 
of Diiect Taxes They are also entitled 
to make copies or take extracts from the 
books or documents seized. Search of a 
premises by itself no doubt offends the 
right of a subject to hold property 
guaranteed under article 19 but searches 
necessitated for avoidmg tax evasion or 
facilitating the making of assessment 
cannot but be termed as reasonable 
restrictions on the rights of the subjects. 
Similarly, seizure of documents for a 
limited period for the purposes of asse^ 
sment would also constitute reasonable 
restriction It follows that the section is 
not liit either by Article 14 or by Arti- 
cle 19 of the Constitution. 

30, Having come to the conclusion 
that the search and seizure in this case 
was legal I need not decide the ques- 
tion as to whether the documents search- 
ed and seized in violation of Article 19 
or of section 132 can be retained or not 
It is, hoivever, necessary to decide one 
other question, namely, whether the in- 
formation collected by the Department 
in pursuance of an illegal search can be 
used as evidence and this is so because 
in two other writ petitions, being writ 


petitions Nos 798-D of 1966 and 800-D 
of 1966. we heard arguments only on^ 
this question and not on the question 
whether the search or seizure in tho» 
cases was legal or illegal, while Civil 
Writ No. 58 of 1966 was compromised 
without prejudice to the contention of 
the petitioners that such evidence cannot 
be used, and, therefore, if the conclu- 
sion is that such documents can be used, 
it will be unnecessary to decide the ques- 
tion of legality of the search in those 
cases 

In Weeks v. United States, (1914) 232 
U. S 383, it was held that the Federal 
Court could not use as evidence some- 
thing unreasonably seized by a Federal 
Officer. In Burdeau v. McDowell, (1921) 
256 U. S 465 however, it was decided 
that if something was seized by some- 
one acting without complicity on the 
part of the United States and gives that 
to the Government the prosecution was 
entitled to use it. The exception made to 
the Federal exclusionary rule in Me 
Dowell’s case. (1921) 256 U. S 465 to the 
effect that the evidence obtained by an 
illegal search made by the State officers 
without Federal participation is admissi- 
ble was, however, repudiated in a later 
decision. Similarly, it has been held in 
several cases that documents or things 
seized in violation of the Fourth Amend- 
ment could not be used in evidence even 
in State Courts Mr Veda Vyasa relied 
on Dollree Mapp etc. v. Ohio, (1961) 6 
L. Ed. 2d. 1081, and Winston Massiah v. 
United States, (1964) 12 L. Ed 2d. 

246. in support of his proposition that 
any document seized in violation of the 
Fourth Amendment in United States and 
Articles 14 or 19 in India could not be 
used in evidenca The reason of the rula 
according to Mr. Veda Vyasa, is that un- 
less forbidden, the overzealous prosecu- 
tors or the investigators vill cease to 
have any regard for the Constitution and 
seize documents in violation thereof 
believing that even if the seizure is held 
to be illegal, they vail at least be en- 
titled to use the evidenca It was, there- 
fora necessary, accordmg to Mr. Veda 
Vyasa, to exclude such evidence wher- 
ever the seizing officer blundered so that 
the Constitution and the laws were 
obeyed Mr Veda Vyasa reminded us 
that the Courts are the guardians of the 
Constitution and protection against arbi- 
trary searches and seizures was to give 
effect to the determination by the peo- 
ple that they would for ever be secure 
in the persons and effects from intru- 
sion by the State except under a pro- 
per warrant and if use of such evidence 
were to be allowed it will create a big 
hole in the Constitution. 

Mr. Desai, on the other hand, relied 
on Kuruna v. Queen, (1955) A. C 197, 
where it was held that the law did not 
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reject relevant evidence on the ground 
that it had been obtained by illegal 
means. Lord Goddard C. J., referring to 
some of the American decisions, said — 

"Certain decisions of the Supreme 
Court of the United States of America 
were also cited in argument Their 
Lordships do not think it necessary to 
examine them in detaiL Suffice it to 
say that there appears to be considera- 
ble difference of opinion among the 
judges both in the State and Federal 
Courts as to whether or not the rejec- 
tion of evidence obtamed by illegal 
means depends on certam articles m the 
American Constitution. At any rate, in 
Olmstead v. Umted States, fl928) 277 
U S. 438, the majority of the Supreme 
Court were clearly of opinion that the 
common law did not reject relevant evi- 
dence on that ground.” 

3L Though in Ohio’s case, (1961) 6 
L. Ed. 2d 1081 the Supreme Court of 
the United States smd that the rule 
which excludes unconstitutional evidence 
from being admitted is an essential part 
both of Fourth and Fourteenth Amend- 
ments, Mr. Veda Vyasa suggested ttat 
the said rule as developed in the United 
States was not only a command of the 
Fourth Amendment but also a judicial- 
ly created rule of evidence and there 
was no reason why the same rule of evi- 

- dence should not be created by the 

I Courts in India because Article 19 In 
our Constitution is intended also to serve 
the same purpose as the Fourth Amend- 
ment in the Unit^ States. There are 
two ways of looking at the American 
decisions. One way of looking at those 
decisions may be, as suggested by Mr. 
Veda Vyasa that the exclusionary rule 
is a judicially created rule of evidence. 
If that be so then it would be open to 
the Legislature to override that rule md 
permit use of evidence illegally obtain- 
ed. In that situation the matter will d^ 
pend on the provisions of the Indian Evi- 
dence AcL Of course, it would be a dif- 
ferent matter as to what value should 
be atta^ed to an evidence illegally seiz- 
ed. No provision of the Evidence Act has 
been shown to us by Mr Veda Vyasa which 
excludes such evidence It is the other 
angle which creates difficulty. If it be 
held that the exclurionary rule is based 
on the Fourth Amendment then an il- 
legal seizure would be inasmuch viola- 
tion of Article 19 in India as it would 
be in violation of the Fourth Amend- 
ment in the United States. 

, Even so Article 19 does not, in my 
opinion, forbid the use of evidence obtain- 
ed as a result of an illegal search. It 
may be argued in support of the ex- 
clusionary ride that the Article 19 makes 
the right to acquire and hold property 
sacred and any property seized in viola- 


tion of Article 19 should be completely 
restored. There is no restoration unless 
the parties are placed in a position in 
which they stood before the seizure and 
that unless such evidence is completely 
excluded there will not be any jjerfect 
restitution. It is true that in appropriate 
cases the Court may order restoration of 
the property illegally seized but so far 
as the use of information gathered as a 
result of such seizure is concerned, the 
Court, or the appropriate authority, has 
in any case, actmg within the law, the 
power to call for such information and 
property and use the same in evidence. 
If it is done m accordance with law, no 
violation of Article 19 arises. The in- 
formation gathered, therefore, can other- 
xvise be reached by the Courts or other 
concerned authorities. That information 
gathered serves as a check on the per- 
son subjected to search and seizure that 
he will not destroy the records or con- 
ceal the information. If he produces it 
in pursuance of summons or notice it 
can undoubtedly be used If, on the other 
hand he withholds it, it cannot be said 
that Article 19 will exclude such evi- 
dence because he has no fimdamental 
right to withhold the records and infor- 
mation. My conclusion, therefore, is that 
information gathered as a result of il- 
legal search and seizure can be used 
mbjert to the v^ue to be attached to 
it or its admissibility in accordance with 
the law relating to evidence. 

I will take an extreme case where 
documents are illegally seized and not 
only is the information kept in the 
minds of the concerned authorities but 
complete copies thereof are kept. On the 
one hand Article 19 may be construed 
to mean that complete restitution of pro- 
perty would require restitution of those 
copies as wed On the other hand, it 
may be said that since the Court or the 
authority has still the power to call for 
that information, the authority may use 
those copies if the informaUon or the 
documents are not produced. In that 
situation it cannot be argued that Arti- 
cle 19 forbids the use of such copies 
completely. What will be the situation 
if there is no power in law In the au- 
thority concerned to call for such In- 
formation or documents does not arise 
before us and I need not consider that. 
I would like to make it clear that I am 
expressing no opinion on the impact of 
article 20 on the use of such informa- 
tion- 

32. In the drciunstances, this ped- 
don fails and is dismissed but with no 
order as to costs. 

33. S. N. ANDLEY, J.: I endrely 
agree. 

ESK/D.V.C, Petidon dismissed. 
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Hardit Singh Giani, Appellant v. Regis- 
trar of Companies, New Delhi, Respon- 
dent. 

F. A O No. 47-D of 1966, D/- 6-11- 
1967, from order of DisL J., Delhi, D/- 
21-12-1966. 

Companies Act (1956), Ss. 524, 515 and 
647 (as amended in 1960) — Applicabi- 
lity — Winding up subject to supervi- 
sion of court — Removal of liquidator 
— Power of Court — Liquidator can bo 
removed 'on cause shown’. 

Unlike section 515 imder which the 
court can remove the liquidator in 
voluntary' winding up on cause being 
sho'wn, section 524 confers plenary 
power of appointment and removal of 
liquidator on the court in the case of 
winding up subject to its supervision. 
Although the extent of Court’s power 
is not delimited by the section it is im- 
plicit in the section that an order of re- 
moval of liquidator can only be passed 
or at any rate should be .passed only for 
good cause shown and not in an arbi- 
trary manner. It cannot therefore be said 
that section 524 confers absolute discre- 
tion on the Court and as such the court 
is not bound to give any reasons in sup- 
port of the order made by it and that 
in any case the correctness of those rea- 
sons cannot be canvassed before the High 
Court. Consequently an order for re- 
moval of a liquidator can only be pass- 
ed "on cause shown” and not without 
justifiable reasons (1867) 4 Eq 692 and 
(1872) 14Eq492,Rel; (1879)12 Ch.D. 325 
and (1880) 16 Ch. D. 107 and (1887) 36 
Ch. D. 299 and 1936-6 Com Cas 422 (Cal) 
and AIR 1924 Bom 339, ReL on. 

(Paras 28, 29. 30) 

Cases Referred: Chronological Paras 

(1936) 1936-6 Com Cas 422 (Cal). 

In re Pabna Dhanabhandar Co, 

Ltd 36 

(1924) AIR 1924 Bom 339 (V 11)= 

ILR 48 Bom 471, Kaikhushru 
Nusservanji v. Tata Industrial 
Bank Ltd. 36 

(1887) 36 Ch. D. 299=57 U Ch 127, 

In re Adam Eyton Ltd, Ex parte 
Charlesworth 35, 36 

(1880) 16 Ch. D 107 = 44 LT 259, 

Ex parte, Sheard; In re Pooley 34 
(1879) 12 Ch. D. 325=28 YTl 203, 

In re. Sir John Moore Gold Liming 
Co. 33, 35, 36 

(1872) 14 E-q 492, In re, British 
Nation Life Assurance Associa- 
tion 32, 33 

a867) 4 Eq 692=17 LT 61, In re. 
Llarseilles Extension Railway and 
Land Co 13. 31 


H. R. Sawhney, Sr. Advocate with R 
C, Beri, for Appellant; Dipak Chaudhry 
and Satish Chander Saxena, for Respon- 
dent. 

JUDGLIENT: I have found it difficult 
to decide this case. Both during the 
course of counsel’s arguments and after- 
wards my min d has undergone several 
modifications and changes of opinion. 
Even today, I find it a difficult question 
of jurisdiction and discretion. 

2. The appellant Dr. Hardit Singh 
Giani was liquidator of National Plan- 
ners Limited which is now in liqmda- 
tion. The company was incorporated^ on 
23-2-1946 as a private company limited 
by shares under the Indian Companies 
Act 1913, but was soon converted into a 
public company by a special resolution 
passed on 5-6-1946. ^e nominal capital 
of the company was Rs. 20,00,000/- diwd- 
ed into 100,000 preference shares of 
Rs 10/- each and 20,000 ordinary shmes 
ofRs 5/- each, while its paid up capital 
according to the latest balance-sheet of 
the company as on 30-6-1949 filed in fte 
office of the Registrar of Companies 
Delhi was Rs. 96,394/50 One Roshan 
Lai (since deceased) was its Llanaging 
Director while his brother Kundan Lai 
was one of its Directors. 

3. The main object for which the 
company was established was to carry 
on at Ghaziabad in the State of U. P. 
the business of land development and 
colonising. But its dealings with the 
public appear to have attracted the at- 
tention of the police and criminal pro- 
secutions were launched in the State of 
Uttar Pradesh against all the Directors 
of the company on charges of cheating 
etc. 

4. At a general meeting of the share- 
holders of the company held on 26-10- 
1953 it was resolved to uind up the 
company voluntarily and Dr Hardit 
Singh Giani was appointed as a Liquida- 
tor. The winding up was subsequently 
brought under the supervision of the 
Court by an order made by the then 
District Judge Delhi, on 26-3-1954 and 
Dr. Hardit Singh continued to act as 
Liquidator On 25-4-1955 the Liquida- 
tor settled the list of contributories and 
the examination of the Llanaging Direc- 
tor %vas also concluded by him on 4-11- 

1955 The Liquidator also filed 25 peti- 
tions in the court of the District Judge 
Delhi for recoveiy of amoimts due from 
the contributories Lleanwhile on 1-4- 

1956 the Companies Act 1956, came into 
force and the District Judge forward- 
ed the record to the High Court of Pun- 
jab in the belief that the High Court 
alone had jurisdiction to deal with the 
winding up proceedings. The High Court 
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by its order dated 20-11-1957 directed 
the record to be sent back to the Dis- 
trict Judge, Delhi But it appears that 
the record was not received in the Court 
of District Judge till August 1958. Mean- 
while on an application filed by Shri 
Eoshan Lai in the court of a Magistrate 
at Aligarh, where he was being prosecut- 
ed, the record was summoned by the 
learned Magistrate which resulted in a 
stalemate. 

5. The trial of the criminal case pend- 
ing against Shri. Roshan Lai and other 
Directors of the company ended some- 
time in 1960 resulting m their conviction 
and imposition of sentences of imprison- 
ment on them. In the following year the 
appeals filed by them were disposed of 
by the High Court of Allahabad. 

6. On 26-10-1961 the Liquidator ap- 
plied for the return of the books and 
started liquidation proceedings in right 
earnest. According to Ms learned coim- 
sel, Mr, H. R. Sawhney, the Liquidator 
had_ to prosecute or defend 347 cases in 
various courts in and outside Delhi, out 
of wMch 105 cases were hotly contested. 
The company^ owned 74,000 sq. yards of 
land in Ghaaabad and about 700,000 sq. 
yards of land in Meerut. Due to mis- 
management on the part of the Directors 
of the company land belonging to it was 
tiespassed upon by strangers and the 
liquidator had to take action under sec- 
tion 456 (1) of the Companies Act and 
eventually succeeded in obtaining pos- 
session of 74,000 sq. yards of land in 
Ghaziabad on 31-5-1962. But the pos- 
session of the land in Meerut has not 
been obtained by him till today as the 
persons in possession thereof have claim- 
ed ownership rights therein imder the 
U; R- Abolition of Zamindari Act. The 
liquidator, who will hereafter be refer- 
red to as 'The appellant” alleges that the 
proceedings relating to the said land are 
still pending 

7. In April, 1963, the appellant with 
the permission of the District Judge 
Delhi agreed to sell 68,000 sq. yards of 
l^d out of the company’s land in Gha- 
ziabad to one Prem Parkash Bhutan! at 
the rate of Rs. 3 12 per sq. yard and 
received a sum of Rs. 100,000/- as earnest 
money from the purchaser. He alleges 
that the completion of the sale transac- 
tion was however stalled by the obstru- 
^on created by Shri Boshan Lai who 
had tmauthoris^y sold out of the said 
land 27000 sq. yards at the rate of 10 
annas per sq. yard thereby making it 
impossible for the appellant to fulfil his 
commitment with Shri Prem Parkash 
BhutanL The latter moved the court of 
the learned District Judge and ariied for 
the refund of his money on the groimd 
that the company was not in^ a position 
to convey a valid and subsisting title in 
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respect of the laud agreed to be sold to 
Mm. 

By Ms order dated 12-3-1965, the 
learned District Judge, directed that out 
of ihe amount received from Shri Bhu- 
tan!, the appellant should return Rupees 
90,000/- to Mm in two instalments. The 
appellant alleges that the said amount 
has since been returned to the purchaser 
as directed by the learned District Judge. 
He further alleges that he filed two ap- 
plications in the court of the District 
Judge DelM against the persons to whom 
land had been unauthorisedly transfer- 
red by Shri Roshan Lai for restoration of 
possession to the appellant and that by 
an order dated 8-3-1966 the learned Dis- 
trict Judge ordered restoration of pos- 
session of the said land to the appellant 
and proceedings for contempt being ini- 
tiated against Shri Roshan Lai. Against 
the order passed by the learned District 
Judge, appeals (being FJLO. Nos 67-D of 
1966 and 102-D of 1966) have been filed 
by the transferees wMch are pending 
in this Court and the appellants have 
obtained stay orders in those appeals 

8. The appellant further alleges that 
as a result of Shri Roshan Lai's examina- 
tion several cases of criminal breach of 
trust were filed against Mm. He was 
convicted in five of these cases and sent- 
enced to varying terms of imprisonment 
and fine while several other cases were 
still pending when he died. 

9. The appellant submits that al- 
though Shri Roshan Lai was now beyond 
the reach of law, misfeasance proceed- 
ings against Ms brother Shri Kundan 
Lai were still pending. These proceed- 
ings, the appellant alleges had naturally 
created a great deal of resentment in 
their minds against him and they had 
started action for Ms removal from the 
office of liquidator. The first attempt 
in tMs beh^ was made by Shri Kun- 
dan Lai and Ms nephew Sudershan 
Kumar in the year 1954 when they ap- 
plied for Ms removal in the Court of the 
District Judge, Delhi The application 
was however dismissed by Shri S. B 
Capoor (nowHon’ble Mr. Justice^ S. B 
Capoor of the High Court of Punjab and 
Haryana) by Ms order dated 20-8-1954. 

The second application was filed by 
Shri Roshan Lai in the year 1958 before 
Shri & R. Kharma (now Hon'ble Mr. 
Justice H. R. Kharma of this Court). The 
application remained under inquiry for 
two years till it was dismissed by an 
order dated 3-6-1960. The dismissal of 
this application was followed by a third 
application, filed by Shri Kiindan Lai 
and Ms associate Shri Kanti Prashad 
wMch was again dismissed by Shri H.R, 
Khanna on 22-7-1960 The fourth appli- 
cation was by one Lakshman tJppal 
along with Shii Roshan Lai and Kun- 
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dan Lah hut this too ■was dismissed on 
6-1-1961. 

10. Undaunted ^ the dismissal of 
their repeated applications, Shii Kimdan 
Lai and his brother set up one Maya 
Ram to move an application for the re- 
moval of the appellant but his applica- 
tion was also dismissed by Shri P. P. R 
Sawhney. the then District Judge Delhi 
on 31-1-1963. Two more applications 
were then filed by Shri Kundan Lai and 
others, but both of them were dismiss- 
ed on 21-2-1963 and 9-5-1963 respectively. 

11. In 1966, Shri Kundan Lai address- 
ed a lengthy complaint to the Chair- 
man. Company Law Board and sent its 
copies to the Registrar of Companies, 
the Superintendent of Police, CLLD. and 
the District Magistrate Delhi 

12. It appears that Shri Kundan Lai’s 
efforts bore fruit at last and on 28-5- 
1966 the Re^trar of Companies, filed an 
application in the court of the District 
Judge Delhi under sections 515 (2) and 
524(4) of the Companies Act, 1956, read 
with sections 213 (2) and 2M (3) of the 
Indian Companies Act, 1913, pra'sdng for 
the removal of the appellant as Liquida- 
tor of the company and for the appoint- 
ment of the Official Liquidator attached 
to the High Court as Liquidator in his 
place. A notice of the application was 
issued by the learned District Judge to 
the appellant who 'was impleaded as sole 
respondent in the said apphcation. The 
appellant filed a lengthy reply accom- 
panied by copies of documents and rais- 
ed several preliminary objections besides 
replying to the allegations on merit 

13. Learned District Judge (now 
Hon'ble Mr. Justice Jagjit Singh of this 
Court) relying upon the judgment of 
Malins V. C. in re: Marseilles Extension 
Railway and Land Company. (1867) 4 
Eq 692 held that it was not necessary to 
take any evidence ■with regard to the ^- 
legations of misappropriation and mis- 
conduct on the part of the appellant 
because on a consideration of all the dr- 
cumstances, it was advisable and in the 
interest of the creditors and contribu- 
tories of the company that the appellant 
should be removed from his office and 
that his remo^val would help in putting 
more speed into the ■winding up proceed- 
ings. What the learned District Judge 
said, may better be reproduced in his 
o^wn words: 

"It seems to me that there are suffi- 
cient groimds_ for remotdng the Liqui- 
dator and it is not necessary to take 
e^vidence regarding any alleged act of 
misconduct or personal unfitness of the 
Liqmdator. In that ■view of the matter, 
it is also unnecessary to conrider as to 
whether or not from the ■written state- 
ment of the Liquidator any adverse in- 
ference can be drawn. The undisputed 


acts go to show that continuance of Dr. 
Ha^t Singh Giany as Liquidator is not 
desirable and in the interest of the Cre- 
ditors and the Contributories of the Com- 
pany. - 1 would like to make this clear 
that his removal will not imply that any 
allegation of misconduct, misappropria- 
tion or imfitness has been established 
agaii^ him. That ■will be matter for de- 
termination in other appropriate pro- 
ceedings." 

14. The "present appeal is directed 
against the aforesaid order of removal 
passed by the learned Distinct Judge, 
Delhi. 

15. In the earlier part of this judg- 
ment I have given a somewhat lengthy 
account of the various proceedings initiat- 
ed by and against the appellant My 
main object in doing so was to show 
that there is a considerable amount of 
animosity and bitterness against the ap- 
pellant on the part of Shri Kundan Lai 
who appears to be the prime mover be- 
hind the action, taken by the Registrar 
against him. It is, therefore, natural that 
there should be a great deal of exagger 
ration in the charges levelled against the 
appellant. This, however, does not mean 
that the appellant’s o^wn conduct is mi- 
tirely free from blemish. The winding up 
proceedings which commenced 14 years 
ago are nowhere near their end. Neither 
the creditors nor the contributories have 
been paid anything out of the assets of 
the company. Three different firms of 
auditors and accountants, namely, Messrs. 
Walker Chandiok and Company. Messrs. 
H. L. Gupta and Company and Messrs. 
R. N. Bhatnagar and Company have 
made several qualifications and reserva- 
tions in their audit reports on the Liqui- 
dator’s statements of accounts for the 
period ending 26-10-1953 to 31-10-1965, 
Net realisation of assets by the appellant 
during this period was stated to be 
Rs, 1,52,433/09 as against disbursement 
of Rs, 1,64,888/31 out of which nothing 
has been paid to the creditors or con- 
tributories of the company. 

It is true, as has been contended by 
Mr. H, R. Sawhney, learned counsel for 
the appellant, that the realisations and 
disbursement included the sum of 
Rupees 1.00,000/- received by the ap- 
pellant from Shri Prem Parkash Bhu- 
tan! returned by him imder the 
orders of the District Judge. Delhi But 
the fact still remains that whatever 
amount has been realised, the whole of it 
has been spent by the appellant on liti- 
gation, general charges, establishment 
and entertainment. Mr. Sawhney has 
also taken me through the various orders 
made by the successive District Judges 
in which the charges of misconduct and 
misappropriation levelled against the ap- 
pellant have been held to be either up- 
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proved or baseless. He h^ also taken 
me through the reports of the actors 
on the statements of accounts ffled by 
the appellant and has strenuoi^y aniuad 
that the various objections raised there- 
in were objections of a routine nati^ 
which were to be found m the au^t 
reports of almost every rampmy. He 
has also endeavour^ to ^ow that fte 
appellant could not he held reponable 
fnr some of the shortcommgs to which 
ittenC hS been drawn by the auditors 
in their reports. 

16. Mr. Sawhney has also vigorously 
argued that the order imder appeal sui- 
ted from a grave infirmly 
as one of thegroimdson which Re learn- 
d Judee^ based his^ cmclusioD K 

feldiallv l=<»™=bwhne the 

even if they were correct, did not histixy 

Sf order of removal 

rnain ground of atta^ ^ 1 

I should like to deal wi^ it ^t seme 

length before I come to deal i^th tte 

cases to which refermce 

by the learned counsel on boll sidea rae 

l^ed District Judge h^ 

out of the numerous ^legations 

ag^ the appellmt ttere ^ be no 

doubt regarding the following facts: 

»(al Majority of 

Company in a meeting hdd on SO/^ISW 
liquidator which ^ounted to their nav 

hem dragged on for over 

out the creditors and contributories be- 

craditata of ^ 
company was appointed as his c^k ^ 
the liquidator which appomtment was to 
sav the least, undesirable. 

Id) The assets so far realizedh^ 
been spent on Litigation, Office, Travel- 
ling and conveyance expenses. 

17. Mr. Sawhney has challenged the 
factual basis of the statemmt that the 
majority of the creditors of the company 
in a meeting held on 30-3-1963 had inade 
serious aUegations agam^ .the hquito- 
tor which amounted to their havi^ no 
faith in him. In this ronnection he in- 
vited mv attention to the 
proce^ings of the meeting of the cr^ 
ditors held on 30-3-1963 under the Chair- 
manship of the Official Liquidator. « 
recorded at pages 63 to 79 of the laqul- 
dator’s Minutes Book. According to 
minutes the meeting was attended ^ 
9 creditors of the company includmg the 
appellant himself. The names of the cre- 
ditors mentioned therein are as follows: 

L Shri Amar Singh Bhalla, 

2. Shri Kajori LaL 

S. Shri K. P. Aggarwak 

4. Shri Gopal Dass Dhingra, 

5. Shri Sahib Dayal Kapur, 


6, Shri Index Sain Jain, 

7. Shri Sher Singh Yadav (Clerk of 

Liq.) 

8. Shri Nand Lai Bajaj, 

9, Shri Hardit Singh Giani, Liquida- 

tor, 

17A- The first objection was raised 
at the meeting by Shri K. P. Aggarwal 
who objected to the presence of Shri 
Amar Singh Bhalla and Shri Sher Singh 
Yadav and alleged that both these per- 
sons were not creditors of the company. 
His allegation against Shri Amar Singh 
Bhalla was that he was in collusion 
with the Liquidator and had got his 
name falsely entered in the Schedule of 
Creditors with the object of inflating 
the liabilities of the company. As regards 
Shri Sher Singh Yadav his allegation 
was that he was merely a clerk of the 
liquidator and was not a creditor of the 
company. He alleged that the Liquida- 
tor Dr. Hardit Singh Giani was himself 
also not a creditor of the company. He. 
therefore, objected to the partdpation 
of these three persons in the proceedings 
of the meeting. The contention of Shri 
K. P. Aggarwal was supported by the 
remaining five creditors, namely Sar- 
vshri Kajori LaL Gopal Dass Dhingra, 
Sahib Dayal Kapur. Inder Sain Jain and 
Nand Lai Bajaj. The appellant's reply to 
the objection raised by Shri BL P. Ag- 
garwal was that the names of Shri Amar 
Singh Bhalla and Shri Sher Singh Yadav 
and his own appeared in the list of cre- 
ditors Their claims having been admit- 
ted by him as Liquidator, they had a 
right to participate in the meeting and 
that Shri Jagat Dhish Bhargava, Official 
Liquidator, who was Chairman of the 
meeting had no authority to question as 
to whether certain person was or was 
not a creditor. 

18. The appellant's reply to' Shri 
K. P. Aggarwal’s objections was follow- 
ed by an objection raised by Shri Amar 
Singh Bhalla who maintained that he 
was a creditor of the company and had 
a right to partidpate in the meeting. 
He. however, stated that at the meeting 
of the creditors held on 2-3-1963 it had 
been deaded that a notice of the meet- 
ing should be given to all the creditors 
for 30-3-1963 but no such notice having 
been sent at the expense of the credi- 
tors, the meeting could not be held. The 
objection raised by Shri Amar Singh 
Bhalla was supported by the appellant 
and Shri Sher Singh and Shri Inder Sain 
Jain. 

19. The Chairman, however, ruled that 
the question whether a particular per- 
son was or was not a creditor could not 
be gone into by him as the list of credi- 
tors was final and bindmg so far as he 
was concerned and if according to the 
objecting creditors the name of any per- 
son had been wrongly entered in the list 
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their remedy was to take appropriate pro- 
ceedings in a court of law. The Chairman 
also overruled the objections raised by 
Shri Bhalla. 

20. As regards the accounts placed 
before the meeting of the creditors the 
same were supported by Shri A. S. 
Bhalla, Shri Sher Singh, Shri Inder Sain 
Jain and the appellant hunself, and the 
only persons who opposed the accounts 
and alleged that the same had been 
fabricated and falsified in order to dimi- 
nish the assets of the company and that 
large sums of money had been taken 
away by the Liquidator and misappro- 
priated by him under the cloak of ex- 
penses, were Shri K. P. Aggarwal, Shri 
G. D. Dhingra, Shri Kajori and Shri 
Hand LaL 

21. According to the Schedule of Cre- 
ditors Shri K. P. Aggarwal and Shri 
G. D. Dhingra were creditors to the ex- 
tent of Rs. 800/- and Rs. 750/- respecti- 
vely, while Shii Amar Singh, Shri Sher 
Singh and Shri Inder Sain were credi- 
tors to the extent of Rs. 3048/9/-, Rupees 
3942/15/9 and Rs. 5260/- respectively. 
Even if the appellant’s name is not to be 
included in the list of creditors, the con- 
tention urged by Mr. Sawhney is that 
it was inciombent upon the learned Dis- 
trict Judge to have gone into the ques- 
tion as to whether Shri Amar Singh 
Bhalla and Shri Sher Singh md the ap- 
pellant were in fact the creditors of tiie 
company before coming to the condudon 
that the majority of the creditors had 
made serious allegations against tte ap- 
pellant which amounted to their hav- 
ing no faith in him. The Schedule of Cre- 
ditors had been prepared as far back 
as 1955 and had been produced from 
time to time during the course of the 
various applications filed against the ap- 
pellant before successive District Judges 
without any objections having been rais- 
ed as to its correctness. Mr. Sawhney 
contended that it was only a small (num- 
ber of ?) creditors in value who had made 
allegations against the app ellan t and ex- 
pressed lack of faith in him. 

22. Mr. Sawhney further contended 
that it was true that the binding up pro- 
ceedings had remained pending for over 
12 years without the creditors ha\dn" 
been paid anythmg. He however sub- 
mitted that there was scarcely any jus- 
tification for fastening responsibility for 
the delay on the app^ant who, accord- 
ing to the learned counsel, had done 
everything in his power to make reco- 
veries and to bring the persons respon- 
sible for mismanagement of the affairs 
of the company to book. He had also 
striven hard to take under his control 
the property of the company and had 
taken steps to sell at a profitable price 
whatever land he was able to secura He 
was however faced with stubborn opposi- 


tion at the hands of Shri Roshan Lai 
and his brother. Mr. Sawhney further 
contmded that whatever suits and pro- 
ceedings had been filed by the appellant, 
and there were scores of them, the same 
were_ filed with the permission of the 
District Judge and were prompted by a 
desire to advance the interest of the 
company. Legal proceedings necessarily 
entailed expense inconvenience and a 
great deal of travelling and moving 
about. If the learned District Judge was 
inclined to hold that any of those ex- 
penses^ were unjustified he should have 
gone into the matt^ and ^owed the 
appellant to lead evidence in support of 
the claim made by him 

regards the appointment of 
Shn Sher Singh Yadav as a derk by 
me appellant, ilr. Sawhney contended 
tMt Shn Sher Singh had been Manager 
of the company from 1-4-1948 to 25-4- 
195^ He was therefore aware of the mis- 
deeds of the Managing Director and hTg 
confederates^ and had helped the appel- 
Imt in their prosecution. He was pre- 
wously getting Rs. 100/- per mensem as 
ms salary but after the company went 
mto liquidation his salary was reduced 
to Rs 50/- per _ mensem only plus one 
per cei^ commission on realisation of 
assets. Mr. Sawhney submitted that the 
total comrnission earned by this em- 
ployee during a long term of 12 years 
came to a modest sum of Rs. 1000/- only. 
LIr. Sawhney strongly mged that the 
■i’ery foundation on which the learned 
District Judge had based his order was. 
shaky and therefore the order for the 
removal of the appellant did grave in- 
justice to his client who had honestly and 
sincerely devoted 14 years of his life to 
the job of winding up of this company 
and now when the opposition of his 
enemies to his efforts to complete the 
proceedings, was on its last legs (Shri 
Roshan Lai having died and his brother 
Kundan Lai having been involved in 
misfeasance proceedings), it was iniqui- 
tous to remove the appellant and there- 
by subject him to the stigma and igno- 
miny of removal from office, besides 
depriving him of the remimeration to 
which he would be justly entitled under 
the law. 

24. Llr. Deepak Chaudhry, learned 
counsel for the Registrar of Companies 
argued on the other hand tliat accord- 
ing to law the District Judge had abso- 
lute discretion to appoint or remove a 
liquidator and unless it was shown that 
discretion had been exercised unreason- 
ably or in circumstances which amount- 
ed to an abuse of power, it could not be 
interfered with in appeaL He also urged 
tliat according to the hlinutes of the 
meeting of creditors held on 30-3-1963, 
the appellant could claim majority in 
his favour only if Shri Amar Singh 
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Bhalla and Shri Sher Singh were held 
to be genuine creditors. He submitted 
that apart from Shri K. P. Aggarwal, 
five other creditors of the company, 
namely, Shri Kajori Lai, Shri Gopal Das 
Dhingra, Shri Sahib Dayal Kapur, Shri 
Inder Sain Jain and Shri Nand Lai 
Bajai had also supported the objection 
that these two persons as well_ as the 
appellant were not genuine creditors of 
the company. The status of these per- 
sons being imder challenge, Mr. Chau- 
dhry argued that tire learned Distnct 
Judge was perfectly justified in holding 
that the majority of creditors had lost 
faith in him. Mr. Chaudhry further urg- 
ed that whatever be the reasons which 
prevented the appellant from completing 
the winding up proceedings, the fact re- 
mained that for over 12 years the appel- 
lant had not shown any substantial pro- 
gress nor had the creditors and contri- 
butories been paid anything. 

Regarding the employment of Shri 
Sher Singh Yadav, Mr. Chaudhry argued 
that it was highly undesirable that _ a 
person who was closely associated with 
the previous management and had been 
a willing tool in their hands as long 
as they were in office, should have been 
retained in service by the appell^t 
when the affairs of the company during 
that very period, were imder investiga- 
tion by him. Moreover, Sto Sher Singh’s 
name had also been included in the 
Schedule of Creditors settled by the ap- 
pellant. The employment of such a per- 
son who had personal interest in the 
company’s assets was to say the least, 
highly undesirable and improper. Mr. 
Chaudhry also argued that it had not 
been denied by the appellant, as indeed 
it could not be denied, that whatever 
assets had been realised during all these 
years, the same were wholly^ spent on 
litigation, maintenance of office, enter- 
tainment, travelling and conveyance 
charges. According to Mr. Chaudhry, it 
looked as if the only object of continu- 
ing the winding up proceedings was to 
enable the appdlant to earn for himself 
the office, travelling and conveyance al- 
lowance out of the moneys belonging to 
the compciny and to provide himself 
with an opportunity to pay large sums 
of money as professional fees to the 
]a\vyers engaged by him 

25. Mr. Chaudhry also argued that 
Mr. Sawhney was not right in his criti- 
cism regarding qualifications and reser- 
vations which the auditors had mention- 
ed in tlieir reports on the statements of 
accounts prepared by the appellant. He 
strongly repudiated Mr. Sawhney’s sug- 
gestion that the auditor’s comments on 
accounts were of a routine nature and 
invited my attention to several items of 
objections and comments and strenuous- 


ly argued that the reports threw a liuid 
light on the conduct of liquidation pro- 
ceedings by the appellant. Mr. Chaudhry 
submitted that the learned District Judge 
had taken a sympathetic view of the 
whole matter and had without pronounc- 
ing finally on the question of the appel- 
lant’s unfitness as a liquidator, come to 
the conclusion that it was not desirable 
and in the interest of the creditors and the 
contributories of the company that the 
appellant should be allowed to continue 
as its liquidator. Mr. Chaudhry drew 
pointed attention to the fact that the 
learned District Judge had made it clear 
that the removal of the appellant did 
not at aU imply that any allegation of 
misconduct, misappropriation, or unfit- 
ness had been established against htm 
In fact the learned District Judge was 
careful enough to say that that question 
was being left to be determined in other 
appropriate proceedings. Mr. Chaudhry 
sbrongly refuted Mr. Sawhney’s conten- 
tion that it was obligatory on the part 
of the learned District Judge to have 
examined evidence in this case, because 
according to Mr. Chaudhry, the neces- 
sity for examining evidence would 
have arisen only if the order of the 
appellant’s removal had been based on 
legations of misconduct, misappropria- 
tion or unfitness against him 

26. 'These being the broad contentions 
of the parties, I now pass on to the exa- 
mination of the cases which have a bear- 
ing on the question before me. 

27. The winding up of the company 
admittedly commenced before the com- 
mencement of the Companies Act 1956 
Oiereafter to be referred to as "the 
Act”), Section 647 of the Act as amend- 
ed by the Companies. (Amendment) Act 
1960, provides that where the proceedings 
in any such winding up are pending at 
the commencement of the said Act. sec- 
tions 463, 502, 515 and 524 shall, as far as 
may be, also apply in relation to such 
proceedings. The company having been 
ordered tobewoimd up subject to super- 
vision of the Court, the provisions of 
section 524 of the Act are attracted. The 
said section as amended by the Amend- 
ment Act 1960 reads: 

"(1) Where an order is made for wind- 
ing up subject to supervision, the Court 
may, by that or any subsequent order, 
appoint an additional liquidator or liqui- 
dators. 

"(2) The Court may remove any liqui- 
dator so appointed or any hquidator 
continued under the su;:«rvision order, 
and ML any vacancy occasioned by the re- 
moval or by death or resignation. 

"(3) 'The Court may appoint the Offi- 
cial Liquidator as a liquidator imder 
sub-section (1) or to fill any vacancy oc- 
casioned imder sub-section (2). 
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"(4) The Court may also appoint or 
remove a liquidator on an application 
made by the Registrar in this behalf.” 

28. Unlike section 515 of the Act 
under which the Court can remove the 
liquidator in voluntary winding up on 
cause being shown, section 524 confers 
plenary power of appointment and re- 
moval of liquidator on the Court in the 
case of winding up subject to its super- 
vision. 

29. Although the extent of Court’s 
power is not delimited by the section it 
seems to me to be implicit in the sec- 
tion that an order of removal of liquida- 
tor can only be passed or at any rate 
should be passed only for good cause 
shown and not in an arbitrary manner. 
I therefore find it difficult to accept the 
extreme position taken by Mr. Chau- 
dluy that section 524 confers absolute 
discretion on the Court and as such the 
learned District Judge was not bound to 
give any reasons in support of the order 
made by him and that in any case the 
correctness of those reasons cannot be 
canvassed before this Court 

30. I hold that an order for the re- 
moval of the appellant can only be pass- 
ed "on cause ^own” and not without 
justifiable reasons. 

3L In (1867) 4Eq692. the judgment 
relied upon by the learned District Judge, 
Sir R Malins V. C while dealing with 
section 141 of the Companies Act 1862, 
in a case of voluntary winding up rmder 
the supervision of the Court posed the 
question what is the meaning of the 
words "on due cause shown" and gave 
the following answen 

"On one side it is contended that "due 
cause” must be something amounting to 
misconduct or personal rmfitness; entire 
other side it is contended, and I think 
that the contention is borne out by the 
case of Ex parte PuUbrook that the Court 
may take all the drcumstances into con- 
sideration, and if it finds that it is. upon 
the whole, desirable that a liquidator 
should be removed, it may remove him. 
I do not feel much doubt that the lat- 
ter is the true construction, and that I 
have the power to remove these gentle- 
men. I think that in these cases of 
winding up. the Court is in the same 

S osition as regards the company and the 
quidator as the Commissioner in Bank- 
ruptcy as regards the estate of a ban- 
krupt and his assignees, and it would be 
most inconvenient if the Court had not 
the power to remove any officer em- 
ployed in the winding up.” 

32. In re. British Nation Life Assur- 
ance Association, (1872) 14 Eq. 492 tiie 

learned Vice Chancellor reiterated his 
earlier view and observed: 

"My opinion is stiU that I have the 

r wer, and that it is a due cause shown 
it appears to the court upon the whole 


dearable that the removal ^ordd take 
place; or, in other words, that the vend- 
ing up is likely to go on more advanta- 
geously upon the removal of the liqui- 
dators appointed than it would by their 
retention. I am therefore of the opinion 
that I have the power.” 

33. The correctness of the view taken 
by Malins V. C. in the two cases men- 
tioned above 'was however- challenged 
before the Court of Appeal in England 
In re. Sir John Moore Gold Mining Co. 
(1879) 12 Ql D. 325, where Sir Jessel 
M. R observed; 

Now. what is the meaning of the words 
"on due cause shown” in the Companies 
Act, 1862, S. 141? I am not prepar^ al- 
together to adopt the -view of Vice-Chan- 
c^or Malins in the case of (1872) 14 
Eq 492. The words must have some 
meaning, but it is difficult to define the 
extent to which they distinguish a case 
from one in which the ordinary words 
"if the Court shall think fit” are used. 
I should say that, as a general rule, they 
point to some unfitness of the person — it 
may be from personal character, or from 
his connection with other parties, or 
from circumstances in which he is mix- 
ed up — some unfitness in a •wide sense of 
the term.” 

34. In Ex Parte, Sheard; In re Pooley 
(1880) 16. Ch. D. 107 the Court of Ap- 
peal had occasion to consider the ques- 
tion of removal of a trustee in bank- 
ruptcy which office had been likened by 
Malins V. C. to the office of liquidator 
in voluntary •winding up. Jessel IL R 
dealing -with the question observed; 

"Questions of this kind are all matters 
of discretion, though it is a discretion 
which is to be exercised according to 
law. The Court of Appeal ■will not inter- 
fere ■with the exercise of the discretion 
by the Registrar, if it has been exerds- 
ed according to law. merely because 
there may be more or less pro'ved 
against the man who has been removed. 
I agree that the remo'val must not be at 
mere discretion of the Registrar, but 
that it must be for good cause shown.” 

35. The observations of Jessel M. R 

in (1879) 12 Ch D 325 came up for con- 
dderation before the Court of Appeal 
once again in re. Adam Eyton Ltd. Ex 
parte Charlesworth, (1887) 36 Ch. D. 

299 where a very strong Bench consist- 
ing of Cotton, Lu J., Bow’en, L. J. and 
Fry L. J. made a special mention of 
what Sir George Jessel, the late Master 
of the Rolls had said. The following 
obser\’ations of Bowen. LJ. which re- 
present the considered ■view of the 
Court on this question are apposite; 

"The case, therefore, is not Important 
for that reason, but I do think It is an 
important case to the profession because 
a contention ■was raised by Idr. Cozens- 
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Hardy, and based upon the language of 
Sir George Jessel, the late Master of the 


Rolls, in (1879) 12 Ch D 325 to the effect 
that unfitness in the liquidator ought to 
be shown before he is removed. If any- 
body imderstands Sir George Jessel’s 
language in that case to mean that. I 
think that this Court ought now to lay 
down that such an apprehension of his 
meaning is incorrect, and that it is not 
the sole groxmd under the statute for 
which a liquidator can be removecL In 
many cases, no doubt, and very likely, 
for anyt hing I know in most cases, un- 
fitness of the liquidator will be the gene- 
ral form which the cause will take up- 
on which the Court in this cla^ of 
cases acts, but that is not the definition 
of due cause shown. In order to define 
"due cause shown” you must look wider 
afield, and see what is the purpose for 
which the liquidator is appointed. To 
my mind the Lord Justice has correct- 
ly intimated that the due cause is to he 
measured by reference to the real, ^b- 
stantial, honest interests of the Uquida- 
tion, and to the purpose for which the 
liquidator is appointed. Of course, fair- 
play to the liquidator himself is not to 
be left out of sight but the measure of 
due cause is the substantial and real 
interest of the liquidation. That should 
be thoroughly understood,! think, as of 
great importance; _ and in that sense it 
seems to me this case is of interest 
because it clears, once and for all, away 
the misconception upon which the argu- 
ment of the Appellant’s counsel was 
based.” 

36. Both these cases: In re Adam 
Eyton (1887) 36 Ch D 299 and (1879) 12 
Ch D 325 were followed by Me Nair, J, 
of the Calcutta High Court in In re. Pahna 
Dhanabhandar Co. Ltd. 1936 Com. Cas 
422 when dealing with the case of re- 
moval of official liquidator rmder S. 176 
of the Indian Companies Act 1913. The 
same view had earlier been taken by a 
Division Bench of Bombay High Court in 
Kaikhushru Nusservanji Chandabhoy v. 
Tata Industrial Bank Ltd. AIR 1924 
Bom 339 where it was held; 

"In the voluntary winding up of a 
company the Court can remove a liqui- 
dator on cause shown. Apart from per- 
sonal unfitness also Court can remove a 
liquidator. The cause shown for the re- 
moval of the liquidator is to be mea- 
sured by a reference to the real, ^b- 
stantial, honest purpose which necessitat- 
ed the appointment of the liquidator.” 

It is in the light of these principles that 
the question relating to file appellant’s 
removal has to be approached. 

37. Taking an over-all view of the 
matter and balandng the consideration 
of fairplay to the liquidator himself and 
the real, substantial and honest interest 


of liquidation, which is the purpose for 
which the liquidator was appointed, can 
it be said that the learned District Judge 
while ordering the removal of the ap- 
pellant had kept these conaderations 
clearly in view? 

38. ^ After giving my anxious confe- 
deration to both these aspects and weigh- 
ing carefully the points made for and 
against the appellant, I am of the view 
that the learned District Judge has not 
shown towards the appellant that amount 
of fairplay to which he was legitimate- 
ly entitled. The appellant, in spite of 
severe handicaps has been carrying on an 
extremely arduous job. He has had to 
face tremendous opposition, animosity 
and stubborn resistance at the hands of 
those whom he considered to be respon- 
sible for mismanagmg the affairs of the 
company. If in the pursuit of his ohjec± 
of bringing the offenders to book and at 
the same time realising the assets of the 
company, he was compelled to embark 
on a career of litigation, the responsibi- 
lity for that carmot he laid on him alone 
and may equally be apportioned to the 
^rcumstances imder which he was work- 
ing. In the discharge of his duties he 
may have made some mistakes; in fact, 
he did make some mistakes; but it can- 
not be held that he was actuated by 
malice or self-interest alone and had 
sacrificed the real, substantial and honest 
interest of liquidation. On the other 
hand it is equally true to say that he 
has allowed the winding-up proceedings 
to drag on for all these years without 
making any substantial progress. Neither 
the creditors nor the contributories have 
so far been paid anything Whatever 
money has been * realised has been spent 
by him on litigation, office, entertain- 
ment and conveyance This cannot by 
any means be considered to be a whol- 
ly satisfactory state of affairs. He has 
certainly made some mistakes. It is also 
apparent that the accoimts maintained 
by him are not up to the standard requir- 
ed of him, but in spite of this it is too 
much to say that he is either unfit or 
that the interest of liquidation is likely 
to suffer if he is allowed to continue in 
office. At the same time he cannot be 
allowed to go on In his o'ivn way and 
to convert the business of winding up 
into a life long occupation for himselL 

39. I therefore accept the appeal to 
the extent that the order of removal of 
the appellant passed by the learned Dis- 
trict Judge is set aside, as in my opinion 
the discretion exercised by the learned 
District Judge does. call for interference 
of this Court. But at the same time I 
am of the view that it is in the interest 
of liquidation that one other person 
should also be associated with the ap- 
pellant as liquidator. 
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40. I therefore direct in exercise of 
my powers under sub-section (1) of sec- 
tion 524 of the Act that Mr. V. S.Juneja 
official liquidator of this Court to be 
appomted Additional Liquidator with 
the appellant and the two of them be- 
tween themselves should endeavour to 
conclude the winding up proceedings 
without any avoidable delay. 

41, Order accordingly. 

GGM/D.V.C. Appeal allowed. 


AIR 1969 DELHI 120 (V 56 C 18) 

L D. DUA, C J. AND OMPAEKASH,J. 

M/s Kakoo Shah Uttam Chand and 
others, Plffs. Appellants v. Kamla Wati 
and others. Defts Respondents 

Regular First Appe^ No, 128-D of 
1960 D/- 19-7-1967, against the decree of 
S.J. 1st Class, Delhi, D/- 8-3-1960. 

(A) T. P. Act (1882), S. 58 (f) — Mort- 
gage by deposit of title deeds. 

If a mortgagor by deposit of title- 
deeds instructs his mortgagee to take 
delivery of the title-deeds from a prior 
mortgagee on payment to him of the 
amoimt due by the mortgagor, and if 
after making such payment, the docu- 
ments of title are taken delivery of by 
the subsequent mortgagee, then, the 
legal requirements of a mortgage by de- 
posit of title-deeds must be conadered 
to be fully complied with. (1863) 55 ER 
351 Foil (Para 8) 

(B) T. P. Act (1882), S. 58 (f) — Mort- 
gage by deposit of title-deeds — Deposit 
can be both actual and constructive. 

In a case where the title deeds are al- 
ready with the mortgagee in respect of 
a prior loan advanced to the debtor,^ a 
second loan can also be treated as being 
secured by the same deposit and want of 
deposit for a second time does not bar 
the transaction being a mortgage by de- 
posit of title-deeds Deposit or delivery 
of title-deeds can be both actual _ and 
constiuctive. Mortgage by _ depoat 
title-deeds rests on the principle of part 
performance and is founded on the rule 
that equity treats that as done which 
ought to be done. Being a rule of equity 
it has be to construed keeping in view 
equitable considerations AIR 1965 S C. 
430 ReL on. (Para 8) 

(C) Registration Act (1908) S. 17 (1) 
(b) — T. P. Act (1882), Ss. 58 (f) and 59 
— Registration of Memo accompanying 
deposit of title-deeds. 

A wniting purporting to be a covering 
letter whereby one only of the two 
debtors forwards the title deeds of Ws pro- 
perty to re main in deposit with the cre- 
ditor by way of equitable mortgage and 


it does not embody the terms of the 
mortgage, viz., the rate of interest or 
term as to waiver of protest and pre- 
sentment and is not the sole repository 
of ^ the terms of the mortgage by de- 
posit of title-deeds, does not require 
registration and is, therefore, admissible 
in evidence. Merely because it contains 
a recital about a mortgage by deposit of 
title-deeds, does not necessarily render 
it subject to compulsory registration. 

(Para 9] 

If it be a written bargain in the form 
of a memorandum which is tacitly con- 
sidered by the parties themselves as the 
only repository and appropriate evidence 
of the agreement, then, it would be com- 
pulsorily registrable. (Para 9) 

A mortgage by deposit of titie-deeds 
requires three ingredients : the existence 
of a debt in_ present or in future; the 
deposit of title-deeds; and an intention 
that the title deeds shall be security 
for the debt. The intention is indeed the 
essence of the transaction. The writing 
in the instant case must be considered 
as emphasising such intention. AIR 1965 
SC 1591 & AIR 1916 PC 115 and AIR 
1931 PC 36 and AIR 1950 SC 272, ReL 
on. (Para 9) 

(D) Civa P. a (1908), O. 6 E. 2 — 
Pleadings — Construction — Law of plead- 
ings should not be so rigidly construed 
as to be inappropriate and not calculat- 
ed to serve the cause of justice. 

In a case where the evidence clearly 
disclosed that the transaction of equit- 
able mortgage extended to both 6th and 
7th of August 1952, but the plaint aver- 
red it to have taken place on the 6th, 
the plaintiff was precluded from rely- 
ing on the mortgage having been effect- 
ed on the 7th and was non-suited. On 
appeal it was held that on the peculiar 
facts of the case, the lower court’s rigid 
construction of the law of pleadings was 
inappropriate and not calculated to serve 
the cause of justice for which the law 
of procedure was largely designed. 

(Para 10) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1591 (V 52) = 

Ciidl Appeal No. 83 of 1963, D/- 
1-2-1965, United Bank of India 
Ltd V. Messrs. Lekharam Sona- 
ram & Co. 9 

(1965) AIR 1965 SC 430 (V 52) = 

(1964) 6 SCR 727, K. J. Nathan 
v. S. V. Manithi Rao 8 

(1950) AIR 1950 SC 272 (V 37) = 

1950 SCR 548, Rachp^ Mahraj 
V. Bhagwandas 9 

(1931) AIR 1931 PC 36 (V 18)= 

58 IndApp 68, (Obla) Sundaracha- 
riar v. Narayan Aiyar 9 

(1916) Am 1916 PC 115 (V 3) * 

43 Ind App 122, Pranjiwandas 
Mehta v. Chan Ma Phee 
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0863) 55 ER 351 = 3 New Eep 
285, Daw v. Terrell 8 

S. N, Chopra and H.K. Sabharwal, for 
Petitioner; Iqbal Krishnan, for Respon- 
dent 

DUA, C. J.; This is a plaintiffs’ appeal 
directed against the judgment and decree 
of a Subordinate Judge Ist^ Class, Delhi, 
dismissing the plaintiffs’ suit -for the re- 
covery of Rs. 15,900/- comprising of prin- 
cipal and interest claimed on the basis 
of an equitable mortgage of a. house 
situated in Kucha Chelmi, Delhi, effect- 
ed by Deep Chand deceased, father of 
defendants Nos. 2 and 3, and husband 
of defendant No. 1 and by Inder Dev 
Upadhyaya, defendant No. _4. The smt 
was disroissed on the findin g t^t the 
mortgages by deposit of title-deeds have 
not been proved, the documents Eriubite 
P. Y. and P. 13 being madmissible m 
evidence for want of registration. 

'2. The only question canvassed before 
us on appeal in the circumstances hra 
within a very narrow^ compos and ^ 
confined to the question 
mortgages in question were effected by 
means of documents requirmg registra- 
tion. . . 

3. According to the aUe^tions m the 
plaint, on 6-8-1952, Shn I* 

Ld Shri Deep Chand, fe^er of 
Chand Jain andRamesh Chmder (defen- 
dants Nos. 2 and 3) and 
Kamla Wati (defendairt No. 

Rs. 10,000/- from M/s Kakoo Shah Uttam 
Chand, plaintiff No. 1, and executed a 
danand promissory note for that 
amount agreeing to pay baci &e lorn 
with interest at the rate of 12 Per cent 
per annum till the date of payment. As 
s^ECurity for the loan due imd^ the pr^ 
SS- note, Shri Deep Chand deposited 
with the plaintiff-firm by way of sui- 
table mortgage the On 

No. 2727 in Kucha Chel^ 

22-4-1953, Shri Deep Chand and Shri 
I. D Upadhyaya took a further lorn ot 
Rs. 1,000/- on executing a proi^o^ 
note promising to pay the amoimt 'V'u.th 
interest at 12 per cent per annum 
security for this loan ,^o, ^ 
charge by way of eqmt^le mortgag® 
was created by Shri Deep 
property, the title-deeds of v^ch ha 
already been deposited •mth the P^^" 
tiff-firm for the loan of Rs. 10,000/-. 

The suit was instituted on 5-8-1958 
and the interest was claimed mthe plamt 
only at the rate of Rs 7/8^ Per cmt 
per annum on the plea ttet high^ 
rate of interest could not be claimed 
under the law. As Shri Deep Chmd had 
died in the meantime, to l®g®i 
sentatives were impleaded as defendants. 

4. Defendants Nos, 1 to 3 in th to 
bint written statement .^toutt^ mat 
~ i Deep Chand had died on 15-9-1953 


and that the answering defendants were 
his legal representatives. They denied the 
factum of the two loans and also of the 
creation of equitable mortgage. In fur- 
ther ple^ the only relevant plea to be 
noticed is the denial by the defendants 
that the letter dated 6-8-1952 purporting 
to be signed by Shri Deep Chand Jain 
created any charge on the property in 
suit or that the same was admissible for 
the said purpose. The property was al- 
leged to be joint Hindu family property 
of the defendants, the mortgage of which 
was neither for consideration, nor for 
legal necessity, nor for the benefit of the 
family, with the result that it was m 
nowise binding on the defendants It 
appears that Shri I. D. Upadhyaya did 
not appear in spite of service and_ ex 
parte proceedings were ordered against 
him on 5-2-1959. 

5. On the pleadings of the parties, 
several issues were framed, but it is im- 
necessaiy to refer to any other issue 
except issue No. 3 which reads as fol- 
lows: 

" 3. Whether Deep Chand deceased 
created a mortgage by deposit cf 
title-deeds (a) for 10,000/- on 6th 

August, 1952? 

(b) for Rs. 1,000/- on 22nd April, 1953 
on the suit property?” 

6. Shri Mangal Sain P. W. 5 is a pro- 

perty dealer residing in Karol Bagh, 
New Delhi. He claims to have known 
Shri Deep Chand and Shri I. D. Upa- 
dhyaya, defendant No. 4. Both of them 
had approached the witness for arrang- 
ing some loan for them to the extent of 
Rs 25,000/- or Rs. 30,000/- because they 
wanted to import rock salt from Italy. 
Mangal Sain thereupon contacted the 
plaintiffs in this connection and the 
plaintiffs agreed to advance the loan 
against mortgage by deposit of title- 
deeds. The two prospective debtors 
agreed to this proposal. Imtially a sum of 
Rs. 10,000/- was advanced to Deep Chand 
and defendant No. 4. both of whom 
signed Exhibit P. 8, the promissory note 
dated 6-8-1952 in the presence of the 
witness after admitting the contents to 
be correct. A sum of Rs. 10,000/- was 
actually paid partly in cash and partly 
by means of a cheque. The amoimt given 
in was to be paid to the previous 

mortgagee of the house who had a claim 
to the extent of about Rs. 3,040/-. Deep 
Chand and L D. Upadhyaya also rigned 
the receipt Exhibit P. 9 dated 6-8-1952 
after admitting its contents to be correct. 

According to Exhibit P. 9, it may be 
pointed out, a sum of Rs. 6.000/- was 
paid by means of a cheque and a sim of 
Rs. 3,090/- was to be paid by ws Kaku 
Shah Uttam Chand plaintiffs themselv^ 
to Pandit Inchha Ram with whom the 
property in question was stated to be al- 
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ready mortgaged. The balance of Rupees 
910/- was also stated to have been paid 
in cash. The amoimt due to the previous 
mortgagee was actually paid by Deep 
Chand who was accompanied by Roshan 
Lai at the house of the said mortgagee 
in the presence of this witness. This pay- 
ment is evidenced by the receipt Exhi- 
bit P. 7, which was attested by the wit- 
n^ Mangal Sain. The executants of the 
promissory note had agreed to pay 
interest at the rate of one per cent and 
at the time of advancing the loan, it was 
expressly agreed that the title-deeds of 
the property in question would be obtain- 
ed by the plaintiffs from the previous 
mortgagee and the transaction would 
part^e of the nature of a mortgage by 
deposit of title-deeds. 

After payment to the previous mort- 
gagee. the title-deeds were delivered by 
him to Roshan Lai in the presence of 
Deep Chand who had also accompanied 
the witness and Roshan when they went 
to the previous mortgagee. The amount 
reserved for payment to the previous 
mortgagee being Rs. 3,090/- and the 
amount actually to be paid to the pre- 
vious mortgagee being Rs. 3,045/-, the 
balance of Rs. 45/- was paid by the 
plaintiffs to Deep Chand and defendant 
No. 4 and in lieu of this payment. Deep 
Chand and L D. XJpadhyaya executed 
Exhibit P. 10 dated 7-8-1952._ The pro- 
missory note Exhibit P. 8, which is pay- 
able on demand, it may be Txjinted out. 
mentions the rate of interest to be 12 
per cent per annum and it also cont ains 
a term waiving protest and presentment 
About seven or eight months after this 
transaction. Deep Chand and L D. Dp^ 
dhyaya again approached Mangal Sain 
P. W. 5 with the object of getting a 
further loan of Rs. 1,000/- arr^ged. The 
witness tc'k them to the plaintiffs and 
the required amount was lent by them to 
the two debtors, the amormt of loan hav- 
ing been paid by means of a cheque. Ex- 
hibit P. 11 is the pronote dated 22-4- 
1953 payable on demand executed by the 
two debtors in which just like Exhibit 
P. 8, interest was provided at the rate 
of 12 per cent per annum and protest and 
presentment was waived. 

Exhibit P. 12 dated 22-4-1953 is the 
receipt for this amount and in the letter 
addressed to the plaintiffs Exhibit P. 13, 
which was dated 22-4-1953, Deep Chand 
Jain expressly reated that he had al- 
ready deposited with the plaintiffs the 
title-deeds of his property house No 2727 
in Kucha Chelan for creating an equi- 
table mortgage in respect of the loan of 
Rs. lO.OOD/- taken on the basis of a pro- 
note dated 6-8-1952 executed by him 
and Shn L D. TJpadhyaya, It was further 
confirmed in this letter that regarding 
the additional loan on the basis of the 
pronote dated 22-4-1953 also, the title- 


deeds relating to house No. 2727 in Kucha 
Chelan were to remain in depoat by 
way of equitable mortgage. Exhibit P.14 
is another letter sent by both the debtors 
and addressed to the plaintiffs in which 
the^ existence of the earlier loan on the 
basis of a pronote dated 6-8-1952 pay- 
able with interest was confirmed and It 
was added that the amount boirowed 
on 22-4-1953 was to be an addition to 
the pre-existing loan of Rs. 10,600/- bor- 
rowed on 6-8-1952. 

All these documents have been stated 
ly P. W. 5 Mangal Sain to have been 
signed by the parties concerned in his 
presence. In his cross-examination, noth- 
ing has been elicited which can he con- 
sidered even remotely to cast any donht 
on his testimony or on the genuineness of 
the documents mentioned above. Indeed 
before us. in his arguments, the learned 
counsel for the respondents has made no 
attempt to criticise the testimony of the 
plaintiffs’ witnesses on the transaction 
in question. It may, however, be pointed 
out ttat Mangal Sain has in ids cross- 
examination deposed that without the 
deposit of title-deeds, the plaintifis 
were not prepared to advance the loan. 
Inchha Ram P. W. 3 is the previous mort- 
gagee with whom Deep Chand had mort- 
gage this very property. He has proved 
Exhibits P. 6 and P. 7 and has depose 
about the payment to him of the amount 
by Roshan Lai, son of Uttam Chand on 
7-8-1952 and of the return of the mort- 
gage-dee to the person making the pay- 
ment. In his cross-examination, he has 
stated that the sale-dee relating to the 
mortgage property had been hande 
over by hiTn to Ro^an LaL 

Lai Chand. plaintiff No. 2, a partner 
of plaintiff No. 1, has appeared as P. W. 
7. According to him, the sale-dee relat- 
ing to the property in question and the 
previous mortgage-dee had been bro- 
ught to him on 6-8-1952 and they were 
again brought to him on 7-8-1952 by 
Roshan LaL In his cross-examination, it 
has been elicited by the defendants that 
on 6-8-1952, when the pronote was exe- 
cuted. Deep Chand had brought the 
mortgage-dee and the sale-dee of the 
nroperty with him. After the execution 
of the nronote, they were taken back by 
him. After payment of the amount to 
the previous mortgagee, Roshan Lai bro- 
ught documents to P. W. 7. Exhibits 
P. X. and P. y. were put to witness in 
cross-examination and it was admitted 
by him that Exhibit P. X. had been 
signe by him whereas Exhibit P. Y- 
had been signed by Deep Chand. Both 
these documents were admitted to have 
been executed at the same time and on 
the same day as Exhibits P. 8 and P. 9 
were executed, but Exhibit P. X. was 
not handed over to defendant No, 4 on 
that date. 
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The "Witness has denied that the plain- 
tiffs evel" de^red to do the business of 
sellLng rock salt along "with- defendant 
No. 4, though he has admitted that the 
defendants had taken Rs. 10.000/- for 
doing the business of rock salL Roshan 
Lai has appeared, as P. W. 8 and has 
deposed about Deep Chand having shovm. 
to the plaintiffs certified copies of the 
sale-deed of the property to be mort- 
gaged by him, and also about the "wit- 
ness ha"ving paid the amount due to 
Indiha Ram and thereafter to ha"ve 
secured the mortgage-deed "with the 
endorsement thereon of the receipt of 
the amount The original sale-deed "was 
also secured by him at that time In 
support of "the defendants’ denial of the 
plaintiffs’ claim, Wishan Chand, D. W. 1 
ha s denied the agnatures of his father 
Deep Chand on Exhibits P. 8 to P- l'^ 
but his cross-examination sho"ws that his 
denial is practically valueless. 

7 . The trial Court came to the con- 
durion that the title-deeds of the pro- 
perty in question were handed over by 
Inchha Ram to Roshan Lai on 7-8-1952 
when he "was paid the amount of 
the mortgage and not on 6-8-1952. 
On the basis of this condusion, the 
Court did not uphold the plaintiffs’ 
averment in the plaint that eouit^le 
mortgage by deposit of title-deeds had 
been created on 6-8-1952. In view of 
this averment, the plaintiffs were also 
held disentitled to prove that the equr- 
table mortgage had been effected on 7- 
8-195Z The Court added fet the in- 
curring of debt and the creation of mort- 
gage were intended to be contempora- 
neous events because, as deposed by 
Mangal SainP.W.5, the plaintiffs were 
not willing to advance loans except on the 
basis of an equitable mortgage, ^hc- 
hibit P. Y. not being registered and 
no oral evidence of the mortgage 
intended to be created by this docu- 
ment being admissible, in the opi- 
nion of the Court below, the plaintiffs’ 
claim on the basis of mortgage must 
fail for "want of admissible evidence. In 
regard to the further loan of Rs. 1,000/- 
the Court took the view that the mort- 
gage in regard to this loan "was created 
by Exhibit P. 13 and not by deposit of 
title-deeds which were already with the 
creditors. Exhibit P. 13 being also un- 
registered, the plea of addiPonal mort- 
gage was also repelled. On this reason- 
ing. the plaintiffs’ suit failed in the 
Court below. 

S. On appeal in this Court, the short 
question, as already observed, centres 
round the vahdity of the two equitable 
mortgages. The learned counsel for the 
respondents has in his reply to the ap- 
■pellants’ arguments conceded at the out- 
set that the documents should be con- 
sidered to ha"ve been delivered by Deep 


Chand to the plaintiffs on 6-8-1952. as 
reoted in Exhibit P, Y. In other words, 
he has not attempted to support the 
conclusion of the trial Comt that the 
documents should, on the facts and dr- 
oimstances of this case, be deemed to 
have been delivered on 7-8-1952 after 
their return by the previous mortgagee 
Shri Inchha Ram P. W. 3. This conces- 
sion _ renders it unnecessary for us to 
consider at length the arguments urged 
on behalf of the appellants that the 
title-deeds on the facts and circumst- 
ances of this case should be deemed to 
have been deposited on 6-8-1952 and the 
alternative submission that in any event, 
even though the actual delivery of the 
original sale-deed and the prior mortgage- 
deed "was finally made on 7-8-1952 by 
Inchha Ram, the said delivery did not 
affect^ the validity of the mortgage by 
deposit of title-deeds in respect of the 
loan of Rs. 10000/- actually ad"vanced on 
6-8-1952. 

It may, however, be observed in pass- 
ing that the testimony of Roshan Lai 
P. W. 8 read with the testimony of Lai 
Chand P. W. 7 and of Mangal Sain P. W. 5, 
in the light of the contents of Exhibit 
P. y., clearly tends to show that on 6-8- 
1952, the documents of title were shown to 
the plaintiffs for their satisfaction and 
after payment of the prior mortgage debt 
by the plaintiffs to the prior mortgagee, 
the original title-deeds were actually 
taken over by the plaintiffs from the 
nor creditor and the whole transaction 
eing one continuous whole, any legal 
objection to the validity of the mortgage 
on the score of the actual final deli"veiy 
of title-deeds a day later than the 
advancement of loan seems to us to be 
misconceived and untenable Inchha 
Ram’s statement as P. W. 3 does not in 
any "way go against this "view. It may 
be recalled that a part of the amount in- 
tended to be advanced as loan to Deep 
Chand was retained by the plaintiffs 
themselves to be paid to the prior mort- 
gagee on behalf of the debtors. A sum of 
Rs. 3,045/- was paid to Inchha Ram out 
of Rs. 3,090/- retained by the plaintiffs 
and a sum of Rs. 45/-. the balance of the 
amount, retained for payment to Inchha 
Ram was paid to L D. Upadhyaya. a co- 
debtor on 7-8-1952. This quite dearly 
Eho"ws that the loan "was advanced both 
en the 6th and 7th of August. 1952. But 
this apart, it may also be appropriately 
assumed In the present case that Deep 
Chand must have authorised the plain- 
tiffs to take delivery of the tiOe-dee^ 
from the prior mortgagee on pa-yment of 
the debt due to him, and if that be so. 
then quite dearly no serious legal 
Infirmity can attach to the validity of 
his mortgage by deposit of title-deeds 
merely on the ground that a part 
of the bulk of the loan "was initially 
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advanced on 6-8-1952 and the actual 


delivery of title-deeds was made to 
the creditor on 7-8-1952 when also 
a part of the loan was paid both to 
the debtor and to his nonainee,who was 
the prior creditor. If a mortgagor by 
deposit of title-deeds instructs his mort- 
gagee to take dehvery of the title-deeds 
from a prior mortgagee on payment to 
him of -ie amount due by the mortgagor, 
and if after making such payment, the 
documents of title are taken delivery of 
by the subsequent mortgagee, then, in 
our opinion, the legal requirements of a 
mortgage by deposit of title-deeds must 
be considered to be fully complied with- 

Support for this view seems to us to 
be foitecoming from the decision of the 
Master of Rolls (Sir John Romilly) in 
Daw V. TerreU, (18631 55 E. R 351. In 
so far as the additional loan of Rs. 1,000/- 
is concerned, the view of the Court below 
that this loan could not be considered to 
have been secured by a mortgage by 
deposit of title-deeds because the title- 
deeds were already with the plaintiffs, 
is wholly unsustainable. Deposit or deli- 
very of title-deeds can be both actual and 
constructive and in this case, it must be 
held to be a case of constructive depont 
of title-deeds with the plaintiffs for the 
purpose of covering the second loan- 
As observed by Subba Rao J, (as he then 
was) in K. J, Nathan v. S. V. Maruthi 
Rao, AIR 1965 SC 430, "physical delivery 
of documents by the debtor to the 
creditor is not the only mode of deposit. 
There may be a constructive deposit. A 
Court will have to ascertain in each case 
whether in substance there is a deliveiy 
of title-deeds by the debtor to the credi- 
tor. If the creditor was already in posses- 
sion of the title-deeds, it would be hyper- 
technical to insist upon the formality of 
the (creditor delivering the title-deeds to 
the debtor and the ciebtor re-delivering 
them to the cneditor. "What would be 
necessary in those circmmstances is whe- 
ther the parties agreed to treat the docu- 
ments in the possesdon of the (creditor or 
his agent as delivery to him for the pur- 
pose of the transaction.” 

In this connection, it must not be for- 
gotten that a mortgage by deposit of 
title-deeds rests on the principle of part 
performance and is founded on the rule 
that equi^ treats that as done which 
ought to be done. Being a rule of equity, 
in our opinion, it has to be construed 
keeping in -view equitable considerations. 

9. Coining now to the principal argu- 
ment addressed on behalf of the respon- 
dents, we have to see if Exliibit P. Y. 
dated 6-8-1952 and Exhibit P. 13 dated 
22-4-1953 require registration and being 
unregistered, the mortgages by deposit 
of title-deeds must be considered to be 
invalid or unprovable. This takes up to 
the relevant statutory provisions. Sec- 


tion 58 (f) of the Transfer of Property 
Act provides that where a person, in the 
areas to whidh that section is applicable, 
delivers to a creditor or his agent docu- 
ments of title to immovable property, 
with intent to cn-eate a secnirity thereon, 
the transaction is called a mortgage by 
deposit of title-deeds. According to sec- 
tion 59 of the T. P. Act, where the prin- 
cipal money secured is one hundred 
rupees or upwards, a mortgage other 
than a mortgage by deposit of title-deeds 
tan be effected only by registered in- 
strument signed by the mortgagor and 
attested by at least two witnesses. 

Adverting to the Indian Registration 
Act, the relevant clause for our purpose 
is section 17 (1) (b) which provides for 
compulsory registration for non-testa- 
mentary instruments which purport or 
operate to create, declare, assign, limit 
or extinguish, whether in present 
or in future, any right, title .or 
interest, whether vested or contin- 
gent, of the value of one hundred 
rupees and upwards, to or in immovea- 
ble property. The question, therefore, 
arises whether Exhibit P. Y. and Exhi- 
bit P. 13 fall within the terms of this 
clause. Exhibit P, Y. dated 6-8-1952 
reads as unden 

"Dear Sir, 

Regarding the sum of Rs. 10,000/- 
received from you by pronote dated 
today executed by Shri L D. TJpadhaya 
and myself I hereby send to you the 
title-deed of my property in Kucha 
Chelan House No. 2727, to remain in de- 
posit with you by way of equitable 
mortgage.” 

Exhibit P. 13 dated 22-4-1953 may now 
be read: 

"Dear Sir, 

I had already deposited the title-deeds 
of my property in Kucha Chelan H. 
No. 2727 to remain in deposit with you 
by way of Equitable Mortgage in respect 
of sum of Rs. 10,000/- received from you 
by pronote dated the 6th August, 1952 
executed on that day in your favour by 
Shri L D. Upadhaya and myself. 

I confirm that regarding the sinn of 
Rs. 1,000/- received from you by pro- 
note dated today by ShriL D. Upadhaya 
and myself, the said title-deeds of pro- 
perty in Kucha Chelan, H. No 2727 shall 
remain in deposit with you by way of 
Equitable Mortgage for the amount due 
imder this pronote dated today also ’’ 

As the plain reading of Exhibit P. Y, 
shows, it merely purports to be a cover- 
ing letter whereby Deep Chand alone 
has forwarded the title-deeds of his pro- 
perty to remam in deposit with the 
plaintiffs by way of equitable mortgage. 
It does not seem to us to embody all 
the terms of the mortgage. It is rignlfi- 
cant that this document neither men- 
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tions the rate of interest to be paid by 
the debtor on the loan nor does it con- 
tain the term whereby protest and pre- 
sentment was waived. It is, therefore, 
not easy to sustain the contention that 
this document purports to be the sole 
repository of all the terms of the mort- 
gage by deposit of title-deeds which is 
capable of being effected orally. Mere- 
ly because a document happens to con- 
tain a recital about a mortgage by de- 
posit of title-deeds, does not necessarily 
render it subject to compulsory registra- 
tion. 

As at present advised, we can conceive 
of at least four following possibilities 
of a document connected with a mort- 
gage by deposit of title-deeds: 

1. The document may record a past 
transaction of a mortgage by deposit of 
title-deeds and may be executed with 
that intention; 

2. The title-deeds may be passed with- 
out more or without anything said ex- 
cept that they were to be securitsr; 

3. The delivery may be accompanied 
by a bargain wMch either is not written, 
or if written, does not constitute the 
contract of mortgage; and 

4. There may be a written bargain in 
the form of a memorandum which is 
tacitly conridered by the parties them- 
selves as the only repository and ap- 
propriate evidence of the agreement. 

It is, in our view,^ only the last category 
of documents which may require com- 
pulsory registration. In the present c^e, 
it is merely a covering letter emanating 
only from Deep Chand, one of the co- 
debtors, forwarding the title-deed with 
the expressed intention that they were 
to remain in deposit by way of equita- 
ble mortgage in respect of the loan of 
Es. 10,000/- taken by the writer and 
Shri Upadhyaya on a pronote that very 
day. Such a document quite clearly does 
not require registration. A mortgage by 
deposit of title-deeds, it may be remem- 
bered, requires three ingredients; the 
existence of a debt, in present or in 
future; the deposit of title-deeds; and an 
intention that the title-deeds shall be 
security for the debt. The intention is 
indeed the essence of the transaction. 
Exhibit P. Y., in our view, is intended 
to emphasise such intention, the previ- 
ous existence of which is amply proved 
on the record, and this letter mei-ely 
forwards the title-deeds. -It is not the 
sole repository of all the terms of the 
mortgage, and indeed was not intended 
by the parties to be an integral part of 
the transaction between them. It is not 
even signed by both the co-debtors. 

"We may here appropriately quote from 
a judgment of the Supreme Court in 
United Bank of India Ltd. v, Messrs, 
Lekharam Sonaram and Co. etc. Civil 


Appeal No. 83 of 1963 decided on 1-2- 
1965= (AIE 1965 SC 1591). 

‘Tt is essential to bear in mind that 
the essence^ of a mortgage by deposit of 
title-deeds is the actual handing over by 
a borrower to the lender of documents 
of title to immovable property with the 
intention that those docmnents shall 
constitute a security which will enable 
the creditor ultimately to recover the 
money v/hich he has lent. But if the 
pa^es choose to reduce the contract to 
writing, this implication of lav/ is ex- 
cluded by their express bargain, and the 
document will be the sole evidence of 
its terms. In such a case the deposit and 
the dociunent both foim integral parts 
of the transaction and are essential in- 
gredients in the creation of the mortgag& 
It follows that in such a case the docu- 
ment which constitutes the bargain 
regarding security requires registration 
under S. 17 of the Indian Registration 
Act, 1908, as a non-testamentary instru- 
ment creating an interest in immoveable 
property v/here the value of such pro- 
perty is himdred rupees and upwards. If 
a document of this character is not 
registered it cannot be used in the evi- 
dence at all and the transaction itself 
cannot be proved by oral evidence 
either.” 

After quoting from a decision on the 
original side of the Calcutta High Court 
and from L. E, 43 Ind App 122= (AIR 
1916 PC 115) Pranjivandas Mehta v, 
Chan Ma Phee, 58 Ind App 68= (AIR 1931 
PC 36), (Obla) Simdarachariar v. Naray- 
ana Ayyarand 1950 SCR 548= (AIR 1950 
SC 727) Rachpal Maharaj v.Bhagwandas 
Daruka, the Coxirt added: 

"Applying the principle to the present 
case, we consider that the letter at 
Ex. 7 (a) was not meant to be an integral 
part of the transaction between the par- 
ties. The letter does not mention what 
was the principal amoimt borrowed or to 
be borrowed. Neither does it refer to 
mte of interest for the loan. It is impor- 
tant to notice that the letter does not 
mention details of title-deeds which are 
to be deposited vnth the plaintiff-bank. 
"We are, therefore, of the opinion that 
the view of the High Court with regard 
to the construction of Ex. 7 (a) is errone- 
ous and the document was not intended 
to be an integral part of the transaction 
and did not, by itself, operate to create 
an interest in the immovable property.” 
In view of what has been said above, we 
do not consider it necessary to deal in de- 
tail with the other decisions cited at the 
bar. liiTiathas been said in regard to Ex- 
hibit P. Y. goes completely for Exhibit 
P. 12 as well as a matter of fact. Exhi- 
bit P. 13 may also be considered to con- 
tain a redtal of the past transaction of 
equitable mortgage in respect of Rupees 
10,000/- effected on 6-8-1952 and may be 
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held to be admissible in evidence for 


that purpose, but on the view that we 
have taken in regard to Exhibit P. Y„ it 
is unnecessary to say anything more 
about Exhibit P. 13 in this connection. 

10. Before concluding, we may in 
passing advert to the observation of the 
Court below that in the plaint, 6-8-1952 
having been pleaded to be the date of 
the equitable mortgage, it was not open 
to the plaintiffs to rely on the equitable 
mortgage having been effected on 7-8- 
1952. On the view that we have taken, it 
is not necessary to deal with this point, 
but we cannot help observing that the 
Court below has taken far too techmcal 
a view of the pleadings in this respect 
on the facts and circumstances of the 
present case. The transaction of eouita- 
ble mortgage quite clearly extended to 
both 6th and 7th of Augu^ 1952 and to 
cwnstrue the law of pleadings with the 
rigidity with which the Court below has 
done on the peculiar facts of the pr^ 
sent case, seems to us to be inappropri- 
ate and certainly not calculated to serve 
the cause ofiustice for which the law of 
procedure is largely designei We may, 
however, say nothing more on this point. 

11- For the foregoing reasons, we al- 
low this appeal and setting aside the 
judgment and decree of the Court below 
pass a preliminary decree in favour of 
the plaintiffs for a sum of Rs. 15.900f- 
with interest thereon from the date of 
the suit up to the date of the present 
decree at 71/2 percent per annum with 
costs of both the trial Court and this 
CoiuL Future interest from the date of 
this decree till realisation should be paid 
at the rate of 4 percent per annum. The 
amount decreed may he paid on or 
before 1-1-1968 and failure to do so 
would render the mortgaged property 
liable to sale as required hy Order 34, 
Code of Civil Procedure. The appellants 
would be entitled to their costs, both 
here and in the Court below. A preli- 
minary decree as required by Order 34, 
Rule 7, Code of Civil Procedure, may 
be framed by the office in accordance 
with the above decision. 

12. OM PARKASH, I agree. 
TVN/D.V.C. Appeal. alloweA 
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Shri Krishan Gopal, Appellant v. Haji 
Mohammed Muslim and others. Respon- 
dents. 

Second Appeal No. 173-D of 1966. D/- 
Sl-1-1968, from order of AddL Dist J., 
Delhi, D/- 11-10-1965 

(A) Civil P. C, (1908) O. 41 R. 22 — 
Cross objections — Dismissal of — Decree 


shonld hear date of judgment of dismis- 
sal — Application for certified copy of 
decree not made within time for appeal 
— ' Decree sheet also not prepared — ■ 
Period of limitation will not be extend- 
ed — S, 5, Limitation Act can be nsed 
to claim extension. 

_ A decree dismissing the cross-objec- 
tions shoulA in accordance with law, 
bear the same date on which the judg- 
ment dismissing them was given. When 
an application for a certified copy of the 
decree dismissing the cross objections 
was not made within the prescribed 
period of limitation for the appeals, and 
the Court had failed, to prepare a decree 
sheet, merely because no decree sheet 
Was actually prepared, would not by itself 
extend the period of limitation prescrib- 
ed by the Limitation Act. Such failure 
can only be pissed into service for the 
purpose of claiming extension of time 
under section 5 of the Indian Limitation 
Act. (Para 6) 

(B) Civa P. C. (1908) O. 41 B. 22 — 
Cross objections — Scope of — Respon- 
dent, when should raise cross-objection. 

Order 41. R. 22 is apparently a special 
provision permitting a respondent who 
has not appealed from a decree, to 
object to the said decree in the opposite 
party's appeal as if he had himself pre- 
ferred a separate appeal. 

Where a decree is partly against one 
suitor and partly against another, one of 
such parties being satisfied with his 
partial success, may not prefer an ap- 
peal within limitation, but, on the other 
party appealing may like to reopen the 
adverse part of the decree. In the larger 
interest of the cause of justice, it is in 
such drcumstances that the party satis- 
fied with partial success is granted 
another opportunity of challenging the 
part of the decree against him upon his 
opponent preferring an appeal, of which 
notice is served on him. In order to 
avail of this right, he has to take cross 
objections within one month from the 
date of service on him of notice of the 
hearing of his opponent’s appeaL 

(Para 7) 

(C) Civfi P. C. (1908) O. 41 R. 22 — 
Cross objections — Decree against some 
defendants — One defendant’s appeal 
dismissed — Appeal by others — 'I^e- 
Ihcr the defendant whose appeal was 
dismissed can assail the decree and 
reopen the controversy in the garb of 
cross objections? (Quaere). (Para 7) 

(D) Civil P. C. (1908) O. 41 R. 22 — 
Cross objections — Appeal and cross 
objections should be heard togelbcr — 
Judgment should be one; and decision 
incorporated in one decree — Appeal 
finally disposed of — Cross objection 
cannot be adjudicated upon later. 

The Cross objections are to be heard 
when the appeal is heard anA as a gene- 
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rule, the Court is expected to dispose 
o£ both the appeals and the cross objec- 
tions tosether by one judgment and the 
decision should be incorporated in one 
decree. By means of a deeming Sction, 
the cross objections are, for certain pur- 
poses, treated as a memorandum of ap- 
peal, but they are neither registered as 
an appeal nor are they clothed "with an 
independent status as such. -They do not 
constitute a separate independent cause 
or vnit but largely draw their source of 
survival from the competence of the a^ 
p-eal in which they are taken and the 
exceptions to this dependence are pro- 
vided in sub-rule (4) of Kule 22. 


In the absence of any binding prece- 
dent or of any clear provision of law, 
it would not be advisable to remit me 
case to the lower appellate _ court for 
adjudicating on the cross objections on 
th“ merits after the final disposal of the 
appeal, even if otherwise such a course 
were legally permissible and cail^ for. 

(Para 7) 


Cases Eeferred: Chronological Paras 

(10^1 AIK 1944 Lah 433 {V 31) =46 
LR 281, Jan Mohammed v. 

P. N. Razdon ^ ^ 

(1920) AIR 1920 Lah 204 (V 7) = 

56 Ind Cas 469, Sant Ram v. Kidar 
Nath ^ ^ 

p, N. Khanna, for Petitioner; H. R. 
Rhanna for Respondents. 

JCDGIVIENT: Hafiz^Z^-ud-^ M 
Mohamed H a sham andM^ KhatunM^- 
shar instituted a smt agai^ 5d^ 

dants, including Shn Knshan Gop^ (d^ 
fendant No. 6 and appeUant ^ 
Court) for the recovery of a sum « 
Ra 433 50 and ejectment of defmdmts 
Noa 1 to 6 from a plot 9! land, ihe 
Srolmds on which the .,smt 
were that Shri Nand Lai decea^d hus- 
^ ^defendant No. 1 ^d fa&er of 
defendants Nos. 2 to 6 had t^^n ^e 
vacant plot of land on lease from the 
nlaintiffs and defendants Nos. 7 to _9 
and had also executed a rent note m 
their favour, -^e lease. ^^ 2.^ 
Mohamed Hasham. 

a cycle-stand and rent was being 1° 

Mohamed Hasham in his capaa.^ as me 
Manager on behalf of eU the landlo^ 
Shri Nand Lai di^ in Marc^ 
leaving behind defendants Nos. 1 m e 
^ his legal heirs and 
After Nand Lai s death, Kn^ian Gopm 
was running the 
rent to Mohamed Hasto 
terms of the rent deed aw. the rate of 
Rs. 25 50 per mensem, and indeed paid 
the rent tiU 31-12-1960. As a fsidt of 
private partifion of the said land be- 
tween the owners m February. ISo^ a 
part of the suit land fell to the share 
of plaintiff No. 1. In 1961. pursuant to 
further private partition amongst the 


owners, the other portion of the plot fell 
to the share of Mohamed Hasham and 
Khatxm Mashar. On these aver- 
ments, damages were claimed. It is un- 
necessary to go into further details for 
the purposes of the present appeaL Suf- 
fice it to say that on the trial of vari- 
ous issues fr^ed, the trial Court on 17- 
8-1963 passed a decree for ejectment of 
defendants Nos. 1 to 6 from the property 
in suit and also made .a decree for 
Rs. 433.50 nP. against them. 

2. H. Mohd. Muslim, defendant No. 8 
in the trial Court took the matter on 
appeal' in the Court of the Additional 
District Judge, in which it was prayed 
that the judgment and decree of the 
trial Court be set aside and, to quote the 
exact words, "either the decree for 
ejectment and recovery of rent may be 
passed in favour of the appellant and 
respondents Nos. 1 to 3 and No. 10 and 
11 or the suit of the plaintiff-respott- 
dents may be dismissed with costs.” 
Respondents Nos. 1 to 3 in the lower 
Appellate Court, it may be pointed out, 
were the three plaintiffs and respondents 
Nos, 10 and 11 were Hafiz Mohd. Mian 
and H. Mohd, Sami, defendants Nos. 7 
and 9 respectively in the trial Court 
It is obvious from this that the appeal 
was not directed against Krishan Gopal, 
defendant in the trial Court and respon- 
dent in the lower Appellate Court (Ap- 
pellant before me). Krishan Gopal pre- 
sented cross-objections in the lower Ap- 
pellate Court on 21-12-1963 which were 
directed against the plaintiffs who were 
also co-respondents along with Krishan 
Gopal in the lower Appellate Court, it 
being added that he had been served 
with a notice of the appeal on 2-12- 
2963. 

3. An objection was raised in the 
lower Appellate Court that these cross- 
objections were incompetent and in 
view of the decisions reported as Jan 
Mohammad v. P. N. Razdon, AIR 1944 
Lah 433, which followed an earlier deci- 
sion of the Lahore High Court in Sant 
Ram V. Kidar Nath, AIR 1920 Lah 204, 
and a decision of the Punjab High Court 
given in 1965, this objection was upheld 
as per order dated 11-10-1965. The dis- 
posal of the appeal was, however adjo- 
urned on the ground that the minors 
were to be properly represented. The 
appeal of H. Mohd. Muslim (Regular 
Ci^ Appeal 126 of 1965) was finally 
dismissed by the judgment and decree 
dated 6-12-1965. That decree dearly 
diows that the appeal had been heard on 
1-12-1965. but the judgment was an- 
nounced on 6-12-1965, it having apparent- 
ly been reserved on 1-12-1965. 

4- The appellant in the present ap- 
peal is aggrieved only by the order dis- 
missing the cross-objection on 11-10- 
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1965. The present appeal vtes presented 
in the predecessor of this Court on 3-3- 
1966 and the office objected to the com- 
petency of the appeal on the ground 
that no certified copy of the decree ap- 
pealed from had been attached "with the 
memorandum of appeal To this, the ap- 
pellant’s learned counsel replied that the 
decree in respect of the diknissal of the 
cross-objections had not been prepared 
by the lower Appellate Court audit was 
added that an application for preparing 
such a decree was pending in the lower 
Appellate Court and time was sought for 
producing the certified copy. From the 
onginal record, it appears that an ap- 
plication was presented in the Court of 
Shn M. L. Jain, Additional District 
Judge, by the appellant on 14-3-1966, 
praymg that a decree should be framed 
dismissing his cross-objections, it being 
added that the omission to so frame a 
decree had apparently been due to an 
accidental slip. After hearing the argu- 
ments of the counsel the lower Appel- 
late Court on 26-3-1966 directed the 
decree-sheet to be prepared. It was pur- 
suant to this order that a decree was 
prepared but bearing the date 26-3-1966, 
in which it is mentioned that the appe^ 
had come up for hearing on 28-9-1965 in 
the presence of the counsel for the par- 
ties and the cross-objections filed by 
Shri Krishan Gopal were thereby dis- 
missed, It is also added in the dec!^ 
that the cross-objections had been dis- 
missed by 'toe order of toe learned Ad- 
ditional District Judge dated 11-10-1965. 
The nximber of toe appeal as mentioned 
in toe heading, is Regular Civil Appeal 
No. 126 of 1965. 

5. One other circumstance also deser- 
ves to be mentioned at this stage. Shri 
Krishan Gopal had also presented an ap- 
peal in toe Court of toe Senior Subordi- 
nate Judge against toe judgment and 
decree of toe trial Court, dated 17-8- 
1963 This appeal was presented in that 
Court on 20-9-1963 and on 2-4-1964, the 
same ■was held to be beyond toe pecu- 
niary jurisdiction of that Court, ■v^dth 
toe result that toe same vtis retiimed to 
Shri P. N. Khanna , Advocate, for being 
presented to toe competent Court Pur- 
suant to tMs order, on toe same day, the 
appeal presented in toe Court of 

of toe learned District Judge. It v'as 
noted by 'the counsel that respondent 
No 10 Mohd. Muslim) had also filed an 
appe^ against the same judgment and 
decree to which Shri Krishan Gopal had 
already filed cross-objections which were 
pendmg in toe Court of the Additional 
District Judge, in which the next date of 
hearing •was 1-5-1964. Because of this note, 
this appeal was also transferred to the 
Court of Shri Ddham Singh, Additional 
District Judge. By means of toe order 
dated 11-10-1965, toe learned Additional 


District Judge hearing toe appeals held 
the appeal of Shri Krishan (Sipal to be 
barred by time and dismissed the same 
as such. The main judgment cont aining 
reasons dismissing Krishan Gopal’s appeal 
(Regular Civil Appeal No. 127 of 1965) 
was ■passed in H. ilohd. Muslim’s appeal 
(Regular Civil Appeal No. 126 of 1965,) 
which appeal was adjourned for properly 
impleading some minors, only a short 
order ha'ving been made in Regular Civil 
Appeal No. 127 of 1965. It may be ■point- 
ed out that in this Court, toe judgment 
and decree dismissing Krishan Gopal’s 
appeal as barred by time is not being 
contested and toe only grievance urged 
is that toe cross-objections should not 
have been dismissed as incompetent 

6. Now, the decree dismissing the’ 
cross-objections should, in accordance, 
with law, have borne the same date on 
which the judgment dismissing them was 
given L& 11-10-1965. It is not toe appel-, 
lantis case that an application for a certi-; 
fied copy of toe decree dismissing toe| 
cross-objections had been made ■within! 
the prescribed pieriod of limitation for 
the appeals and toe same ■was not granted 
all this while because of toe failure on! 
the part of toe Court to prepare a decree* 
sheet Merely because no decree-sheet| 
•was actually prepared, would not by itself i 
extend toe period of limitation prescrib-j 
ed by toe Limitation Act Such failure 
can only be pressed into service for toe' 
purpose of daiming extension of time' 
under S. 5 of the Indian Limitation Act 
This step has ob'viously not been taken by 
the appdlant for clainumg the present ap-j 
peal to be ■within limitation. But this apart 
there are also other obstacles in the ■way 
of the appellant which are not easy to 
surmoimt 

7. Rule 22 of Order 41, Ci'i'il Proce- 
dure Code, is apparently a special provi- 
aon permitting a respondent, who has 
not appe^ed from_ a decree, to object 
to toe said decree in the opposite party’s 
appeal as if he had hhnself preferred a 
separate appeal This rule may appropri- 
ately now be read. 

"R. 22 (1) Any respondent, though he 
may not have appealed from any part of 
the decree may not only support the 
decree on any of the grounds decided 
against him in the Court below, but take 
any cross-objection to toe decree which 
he could have taken bj* ■way of appeal, 
provided he has filed such objection in 
the Appellate Court within one month 
from the date of service on him or his 
pleader of notice of toe day fixed for 
hearing the appeal, or within such fur- 
ther time as toe ApjieUate Court may 
see fit to allow. 

(2) Such cross-objection shall be in the 
form of a memorandum, and the pro-vi- 
rions of Rule 1, so far as they relate to 
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by learned Counsel for the parties. Ac- 
cording to Mr. Kakodkar, the 1958 Dec- 
ree repealed the 1910 Decree. Therefore, 
the conversion formula in the 1910 Decree 
is not to be considered for the purposes 
of taxation. The 1910 Decree bemg m- 
applicable, and the 1958 Decree having 
established parity between the Goan es- 
cudo and the metropolitan escudo, it is 
necessary to go back to the 1911 Decree, 
according to which, 1 metropolitan escudo 
was equated to 100 post-republican cen- 
tavos or 1000 pre-republican reis diudng 
the regime of monarchy in PortugaL The 
argument proceeded that because^ of the 
1911 Decree, the words '500 reis’ in Arti- 
cle 132 of the 1906 Decree must be deem- 
ed to have been substituted by a half 
metropohtan escudo or 50 cmtavos. Ac- 
cordingly the tax liability in the case 
contemplated for 100 hectares would be 
500 centavos or 50 Goan escudos because 
of the parity under the 1958 Decree. 
This figure of 50 Goan escudos is to be 
multiplied by 10 in piursuance of the 
1942 Decree and thus the liability would 
be 500 Goan escudos and not 8571.6 Goan 
escudos, as assessed by the Portuguese 
Government before liberation. 

After liberation this liability would 
be 500/6 Goan escudos=83 Indian Rupees 
and odd paise and not 1428.6 Indian 
TOpees as assessed by the respondents. It 
is because the impact of the 1911 
Decree is not considered by the respon- 
dents therefore the tax liability is about 
seventeen times more than what it 
should be according to law. The method 
of computation of tax followed by the 
respondents, argued Mr. Kakodkar, is 
VTTong. The error committed by the 
tuguese Government in computing the 
tax has been repeated by the respondents 
after liberation and the said increase has 
not the support of law. He further ar- 
gued that the petitioners too comimtted 
the same error when they discharged the 
tax liability before liberation but ther^ 
after they can seek the protection of Arti- 
cle 265 of the Constitution and decline to 
pay the excess tax illegally demanded 
notwithstanding the delay in discoverag 
the error for the first time in March IS®'* 
The above arguments of Mr. Kakodkar 
ore refuted by Mr. Tamba, learned Gov- 
ernment Pleader for the respondente. 
Accordmg to him, in the first place, the 
1958 Decree did not repeal the 1910 Dec- 
ree. Secondly, the 1911 Decree did not 
apply to the territory and, therefore, m 
spite of parity established by the lyoo 
Decree, substitution of 50 c^tavos _ or 
half escudo in place of 500 reis in Articm 
132 of the 1906 Decree is not warranted 
Thirdly, the parity between the Goan es- 
cudo and the metropolitan escudo came 
to an end when the Goan escudo ceased 
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to be a legal tender with effect from 
15th May, 1962. 

7. The rival contentions urged at the 
Bar may now be considered. Did the 
1958 Decree repeal the 1910 Decree? If 
it did then no reliance can be placed 
thereon for the purposes of taxation. Mr. 
Kakodkar conceded that the 1958 Decree 
did not repeal the 1910 Decree in express 
terms, but he hastened to add that it did 
so by necessary implication. If this argu- 
ment is valid the petitioners would then 
be liable to discharge the tax liability by 
paying 83 Indian rupees and odd paise in 
place of 1428.6 Indian rupees for 100 hec- 
tares, relying on the 1911 Decree. The 
failure to add a repealing clause in the 
1958 Decree prima facie leads to a pre-. 
sumption that it was not the intention ol 
the Protuguese Government to repeal 
the 1910 Decree. This presumption is 
rebuttable where comparison of these 
Decrees reveals an intention to repeal. In 
Municipal Council, Palai v. T. J. Josepn, 
AIR 1963 SC 1561 (1564), Mudholkar, J., 
speaking for the Supreme Court, observ- 
ed: — 

"But it is an equally well-settled prin- 
ciple of law that there is a presumption 
against an implied repeal. Upon the as- 
sumption that the legislative enacts laws 
with a complete knowledge of all exist- 
ing laws pertaining to the same subject 
the failure to add a repealing clause in- 
dicates that the intent was not to repeal 
existing legvlation. Of course, this pre- 
sumption be rebutted if the provi- 
sions of the new Act are so inconsistent 
with the old ones that the two cannot 
stand together.” 

A case of an implied repeal may arise 
where the latter of the two general 
enactments is worded in negative terms. 
It may also arise where the latter gene- 
ral enactment is in affirmative terms but, 
in fact, it involves that negative, which 
renders the earlier general enactment 
inconsistent. Each case of an implied 
repeal is to be considered on its own 
facts; the decisions in other cases being 
illustrative and not detenninative. Thai 
the 1910 and 1958 Decrees are general 
enactments is not in dispute. It is well 
settled that the Courts lean against im- 
plying a repeal This is because the le- 
gislature is presumed not to intend thal 
the two inconsistent enactments should 
co-exist. 

Are the 1910 and 1958 Decrees cont- 
rary in matter? In other words, are they 
repugnant to each other? If they are. 
then the general rule 'leges posteriores 
priores contrarias abrogant’ will apply: 
(the latter statute will abrogate the ear- 
lier). 'The inconsistency or repugnancy 
must be actual and not acddentaL It 
must be real and not superficial. The 
1910 and the 1958 Decrees are not word- 
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ed in negative terms. The 1910 Decree 
fixed the official value of one Goan rupee 
at 350 reis. The 1958 Decree fixed the 
official value of one Goan rupee at 6 Goan 
escudos for the purposes of exchange. 
Both these Decrees deal with currency 
reform. This is their object The 1958 
Decree did establish parity between the 
Goan escudo and the metropolitan escu- 
do. but it did not say that the official ex- 
change value in the 1910 Decree shall 
not have effect The 1958 Decree did not 
contain that negative which rendered the 
1910 Decree inconsistent The Goan rupee 
was no doubt withdrawn from circulation 
as a legal tender, but for the purposes of 
taxation, it retained its link with the 

1910 and 1942 Decrees. The tax became 
payable in the Goan escudos after 1st 
January, 1959 but the method of taxa- 
tion in terms of the 1906, 1910 and 1942 
Decrees remained unaffected. 

The repugnancy may have arisen, if, 
for example, the 1958 Decree had equat- 
ed 1 Goan rupee to more than 350 reis 
but this IS not so in the present case. Mr. 
Tamba argued that if the 1910 Decree 
had been inapplicable after 1st January, 
1959. the petitioners would not have dis- 
charged their tax liability before libera- 
tion according to the method followed 
by the Portuguese Government. The 
answer to this argument, according to 
Mr. Kakodkar. is that the petitioners 
committed an error. This may or may 
not be so, but what I am required to 
consider is the law on the subj’ect. Con- 
sidering the language and the obj'ect of 
the 1910 and 1958 Decrees, I agree with 
Mr. Tamba that the 1958 Decree did not 
repeal the 1910 Decree by necessary im- 
plication, as contended by Mr Kakodkar. 
The 1958 Decree nowhere referred to 
reis The 1910 Decree contmues to hold 
the field. The 1910 and 1958 Decrees are 
not irreconcilable The doctrine of im- 
plied repeal is governed _ by well-esta- 
blished rules of construction. 

The 1906, 1910 and 1942 Decrees have 
been adopted as our laws and they are 
to be construed accordmg to our system 
of law. and not according to the Portu- 
guese system of law, Xec Ayub v. Goa 
Govt. AIR 1967 Goa 102 (110), although 
I understand from learned Counsel for 
the parties, that the rules of construction 
on repeal are not different under the 
Portuguese system of law, based on the 
Code Napoleon That takes me to the 
next argument of Mr. Tamba. Is it open 
to the petitioners to seek the aid of the 

1911 Decree m the manner suggested by 
Mr. Kakodkar’ Article 5 of this Decree 
is rehed upon by Mr Kakodkar. It pro- 
vides for sub-dmsion of one metropoli- 
tan escudo into 100 centavos and 1 met- 
ropolitan centavo into 10 pre-republican 
reis Mr Kakodkar can rely on this 
Article for the purposes of substitu- 


tion of a half escudo in place of 500 reis 
in the 1906 Decree provided the Decree 
applies to the territory. 

As will appear from Article 1, the 
Decree appHes to Portugal only and not 
to the territory. The metropolitan escu- 
do and the metropolitan centavo continue 
to be legal tender in Portugal but at. no 
stage from 1906 to 1961, they were legal 
tender in the territory. Reis ceased to 
be a legal tender in Portugal after the 
1911 Decree but, for the purposes of con- 
version into metropolitan escudos or met- 
ropolitan centavos, reis was recognized 
as a monetary umt. in Portugal only. Reis 
was never a sub-division of metropobtan 
escudo or metropolitan centavo in the 
territory. There was no such currency 
as reis in the territory but for the pur- 
poses of official business and banking etc, 
calculation was in reis in terms of the 
1906 and 1910 Decrees. The argument 
of Mr. Kakodkar that because the 1911 
Decree is metropolitan law therefore sub- 
stitution is permitted is not correct Mr. 
Tamba argued that if the intention were 
that the 1911 Decree should have effect 
in the territory then it had to be express- 
ly applied as in the case of the 1906, 1910, 
1942 and 1958 Decrees I agree. 

It may be added that in the case of 
pre-liberation Decrees promulgated by 
the Portuguese Government a distinction 
was always drawn by that Government 
between such Decrees applicable to Por- 
tugal or to the overseas colonies It is 
true that the 1958 Decree established 
parity between the Goan escudo and the 
metropobtan escudo but this ivill not 
enable the petitioners to rely on the 
1911 Decree which did not apply to the 
territory. The 1911 Decree is the sheet 
anchor of the petitioners. With the fail 
of this anchor, fails the case of the peti- 
tioners. The petitioners cannot be 'per- 
mitted to substitute the metropolitan 
currency in Article 132 of the 1906 Dec- 
ree. 

Was there any parity between the 
Goan escudo and the metropobtan escu- 
do after 15th May, 1962’ For an answer 
to this question we may turn to The Goa, 
Daman and Diu (Currency and Coinage) 
Regulation, 1962, promulgated by the 
President. This Regulation provides for 
the demonetisation of the escudo and cer- 
tain other notes and coins and for the 
extension of certain Indian laws to the 
territory. Section 2 (a) defines "appoint- 
ed day” as the 15th day of May, 196i 
Section 3 provides that the 1958 Decree, 
and any rule, regulation or order made 
thereunder, shall, as from the appointed 
day. cease to have effect except as re- 
gards things done or omitted to be done 
before the said day imder that decree. 
Section 4 states that all escudo notes and 
coins issued under the 1958 Decree and 
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all other notes and coins issued by or 
on behalf of the Portugese Government, 
shall, as from the appointed day, cease to 
be legal tender m the territory. Section 
6 provides for extension of the Indian 
Coinage Act, 1906 and some other laws 
which came into force as from the ap- 
pomted day. It will appear from the 
above provisions that the Goan escudo 
ceased to be a legal tender with effect 
from the 15th of May, 1962, and, there- 
fore, argued Mr. Tamba, parity establish- 
ed by the 1958 Decree, between the Goan 
escudo and the metropohtan escudo, came 
to an end and hence it is not open to the 
petitioners to rely on the metropohtan 
currency. It seems this argument is not 
without force. The petitioners have ques- 
tioned the assessment m the final mining 
tax lists for the years 1962 to 1966 and, 
parity havmg disappeared, no rehance 
can be placed on the metropohtan escu- 
dos for the purposes of taxation. The 
taxes were payable in the Indian cur- 
rency and not m the Goan escudos with 
effect from 15th May, 1962. 

Mr. Kakodkar stated that assuming the 
effect of the Regulation was that parity 
came to an end. m that case, he argued, 
reliance also cannot be placed by the res- 
pondents on the 1958 Decree for the pur- 
poses of the tax liabihty. Mr_ Tamba 
submitted that what the Regulation pro- 
vides is that the Goan escudo shall cease 
to be a legal tender, but for the purposes 
of the tax liabihty. the value of 1 Goan 
rupee as equivalent to 350 reis under the 
1910 Decree or 6 Goan escudos under the 
1958 Decree is not affected and it is on 
this basis that the tax hability was ascer- 
tained. relying on the 1906, 1910 and 

1942 Decrees. He further submitted that 
reis was not a legal tender in the terri- 
tory but for the purposes of equivalent 
value of a Goan rupee or Indian rupee, 
taxation notionally was to be in reis be- 
cause of the operation of the 1906, 1910 
and 1942 Decrees 

It is true that the 1958 Decree ceased 
to have effect from 15th May 1962 as a 
result of Section 3 of the Regulation, "ex- 
cept as regards things done or omitted 
to be done" before that day under that 
Decree, but the method of taxation, in my 
opinion, is not affected. It is contended 
by Mr. Kakodkar that the saving clause 
in this Section is not attracted. It only 
saves transactions past and closed The 
saving clause is attracted, according to 
Mr. Tamba. It is really not necessary to 
decide this point There is one thing 
more. The State had the exclusive right 
of fixing the equivalent value of six Goan 
escudos into one Indian rupee. This 
right is not questioned. The power to 
issue currency is derived from sovereign 
authority. The law is well settled that it 
is within the competence of the new 
sovereign to accord recognition to existing 
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currency or to substitute it by its own 
currency by law or otherwise. It may be 
added that the State was concerned on 30- 
12-1961 with the Goan escudos and not 
with the metropohtan escudos. As, stat- 
ed earlier, the latter was a legal tendex 
in Portugal and not m the territory. 

What was recognized upto 15th May 
1962 was the Goan escudo and not its pa- 
rity with the metropolitan escudo. The 
1910 Decree bemg an msuperable hurdle 
in the way of the petitioners, the 1911 
Decree being inapplicable to the terri- 
tory, and the 1906, 1910 and 1942 Dec- 
rees having been continued as the laws 
in force, the method of computation re- 
lied upon by the petitioners does not seem 
to have authority of law. The method 
of computation followed by the respon- 
dents has authority of law and, as far as 
I am able to see this matter, there is no 
contravention of Article 265 of the Con- 
stitution. 

It is not the case of Mr. Kakodkar 
that the tax levied is unconstitutional 
An unconstitutional tax has to be disUn- 
guished from the tax imposed withoul 
authority of law. There is no enhance- 
ment of the tax where substitution of one 
comage is made by another coinage of 
equivalent value as in the mstant case. 
Mangalore Ganesh Beech Works v. State 
of Mysore, AIR 1963 SC 589, but, assum- 
ing _ for the sake of argument, that one 
Indian rupee should not have been equ- 
ated to six Goan escudos on 30-12-1961 
and that this equation had the effect of 
enhancement of the tax then such en- 
hancement by an executive order had 
authority of law under Section 9 (1) of 
the 1962 Act No tax or duty can be 
levied by an executive order. It is 
well settled law that no tax can be 
imposed by inference or by analo- 
gy. There is no equity about a tax. 
Canadian Eagle Oil Co. v. R , (1946) AC 
119 at p 140, as per Viscount Simon, 
L. C. In the matter of taxation, the as- 
sessee has no choice if the tax imposed 
has authority of law. as in the instant 
case. The taxing authorities remmd me 
of the French lady who consulted hei 
fowls as to whether they would rathei * 
be boiled or roasted. 

The arguments advanced on the hard- 
ship m this case are to be rejected when 
taxation is according to law. for such ar- 
giunents are only quicksands m the law 
and, if accepted, will sivallow up every 
prinaple of law. Before discussion is 
closed on the principal question, I shall 
briefly refer to some decisions cited b> 
Mr Kakodkar, It has been said so often 
that a case is an authority for what il 
decides As, I shall presently show, the 
facts of the instant case are distinguish- 
able from the facts of the following ded- 
dons cited: — (1) Tata Engineering and 
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Locomotive Ltd. v. Asastant Commis- 
sioner of Taxes, AIR 1967 SC 1401; (2) New 
lilanek Chowk Spg. and WvR. Mills Co, 
Ltd. V. Municipal Corporation of the City 
of Ahmedabad, AIR 1967 SC 1801; (3) 
Commissioner of Income Tax Madras v. 
Bosetto Brothers Ltd., AIR 1940 Mad 366 
(370) (SB): (4) Kastur Chand v. Gift Tax 
Officer, AIR 1961 Cal 649, (5) Gulabdas 
& Co V. Assistant Collector of Customs, 
AIR 1957 SC 733. 

The decision at (1) states that for the 
purposes of writs there are certain ex- 
ceptions to the doctrine with regard to 
the exhaustion of statutory remedies, and 
one such exception is where action is 
taken under an invalid law or arbitrarily 
without the sanction of law. The deci- 
don at (2) deals with a case where the 
rateable value determined had not the 
support of law and, therefore, it was 
useless for the assessee to take objections 
or file appeals if he was challenging the 
said value as being in violation of Arti- 
cle 14 of the Constitution. The decision 
at (3) reaffirms the principle that if a 
case appears to be governed by either of 
two provisions, it is clearly the right of 
the assessee to daim that he should be 
taxed rmder one which leaves him with 
a lighter burden. The petitioners caimot 
have the benefit of the "lighter burden” 
for reasons that are obvious. The ded- 
don at (4) reiterates the oft-dted rule of 
construction that taxation laws shall bp 
strictly construed. The decrees relied 
upon by the respondents against the peti- 
tioners for the purposes of taxation have 
not been liberally construed. The ded- 
don at (5) emphasizes the prindple that 
unless the providons relating to im- 
podtion of duty are challenged as im- 
constitutional, or the orders in question 
are challenged as being in excess of the 
powers given to the Cudoms Authorities 
and, therefore, without jurisdiction, no 
Quezon of any fundamental right imder 
Art 19 (1) (f) and (g), can at all arise. 
In this view of the matter the petitions 
under Artide 32 were dismissed. I think 
I have said enough on the prindpal ques- 
tion, and I need say no more. _This ques- 
tion is dedded against the petitioners. 

8. The prindpal question having been 
disposed of, the other questions need not 
detain me long. Mr. Tamba next con- 
tended that the petitioners are guilty of 
inordinate delay and, therefore, they 
should be denied relief rmder Artide 226 
of the Constitution, He also contended 
that the petitioners should have availed 
of the remedy by way of an appeal rmder 
the 1906 Decree before approaching this 
Corurt for a WTit of certiorari, etc. He 
dted State of Madhya Pradesh v. Babu- 
lal Bhaiyalal, AIR 1964 SC 1006 and 
Joao da Costa v. Union Territorj' of Goa, 
AIR 1968 Goa 3 on the question of delay. 
In the former case Thdr Lordships of 


the Supreme Court observed that the 
power to give relief rmder Artide 226 is 
a discretionary power and among the se- 
veral matters which the High Court 
rightly takes into consideration in the 
exercise of that discretion, is the dday 
made by the aggrieved party in seeking 
the special remedy and what exctrse 
there is for it. In the latter case this 
Cormt stated that delay, however, is not 
an absolute bar where the State action 
is arbitrary and of a gross character as 
where the authority acts in a capridouB 
manner. 

Delay also is no bar where fimdamen- 
tal rights are infringed. The petitioners 
have not alleged infringement of any 
fundamental right. The State action also 
is not arbitrary an^ therefore, argued 
Mr. Tamba, discretionary relief should 
be refused. The material facts may be 
stated. This Comrt was vested with writ 
jmisdiction for the first time on 16th 
May, 1964, under the Goa, Daman and 
Diu (Judicial Commissioner’s Court) 
(Dedaration as a High Court) Act, 1964. 
The petitions are filed in April 1967. 
Asked to explain this delay, Mr. Kakod- 
kar replied that the error in the method 
of computation was discovered by the 
petitioners in March 1967 and not earlier. 
The petitioners were asked to pay the 
taxes each year, by the end of August, 
from 1962 to 1966, but they did not dis- 
pute the demands made upon them. It 
would be sinking into the rnilky credulity 
of infancy to believe that wisdom dawn- 
ed upon tiiem in March 1967 and not ear- 
lier. What led to the discovery of the 
error is not explained. The excuse for 
the delay is not comuncing. The Court 
would aid the vi^ant and not the in- 
dolent, The petitioners are expected to 
prosecute their case without xmdue delay. 
It is well settled that stale demands are 
not to be encouraged in the exercise of 
writ jurisdiction. It may be stated that 
the chief element of delay is acquies- 
cence. I wmdd have condoned the delay 
and acquiescence if I had been satisfied 
that the tax levied for these years is 
without authority of law. The Cburts 
carmot stand by as ^ent spectators when 
Article 265 of the Constitution is contra- 
vened. 

In Amalgamated Coalfields Ltd. v. Ja- 
napada Sabha, Chhindwara, AIR 1961 SC 
964, a general observation was made that 
acquiescence in an illegal tax for a long 
time is not a ground for denj-ing the re- 
lief to the petitioners In that case the 
impugned tax was imposed by the local 
authority in March 1935 and the first oc- 
casion "when its validity was challenged 
was in only 1957, "though, if the t^ti- 
tioners are right in their submissions 
their acquiescence might in itself be a 
ground for denjfeg them relief”. The 
petitioners questioned the tax on the 
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grotmd that xt was xinconstitutionaL 
plea was negatived by Their Lordships 
of the Supreme Court. The petitioners 
in the instant case paid taxes for the 
years 1959 to 1961 and thereafter taxes 
were demanded from them but beyond 
making representations at a very late 
stage they did not challenge the validity 
of the tax levied, imtil April 1967 when 
they filed the petitions. The inordinate 
delay is a factor against the petitioners. 
The law is well settled that in taxation 
matters ordinarily a party aggrieved 
should have his grievance redressed _ in 
accordance with the machinery provided 
by the taxing statutes. Where an alter- 
native and equally effective remedy is 
open to an aggrieved paxdy, ordinarily he 
should be required to pursue that remedy 
and not invoke special jiuisdiction of the 
ffigh Court to issue a prerogative writ. 

In this case the petitioners in petitions 
Nos. 24 and 25 did not lodge an appeal 
witii the Lt, Governor in terms of Article 
136 of the 1906 Decree. The Lt. Gover- 
nor is tte successor of the Portuguese 
Governor-General or the Portugese 
Governor, as the case may be, by virtue 
of Clause 2 of the Goa, Daman and Diu 
(Administration) Removal of Difficulties 
Order, 1962. The petitioners in petition 
No. 14 lodged an appeal only for the 
year 1966, and not for the earlier years, 
but the same was rejected. Having de- 
cided that the tax levied for the years 
1962 to 1966 has authority of law, it is 
really not necessary to dilate on the past, 
and make this failure on the part of the 
petitioners, as an additional ground for re- 
jecting their petitions. The interest in 
the past is for the light it throws upon 
the present. I need hardly add anything 
more on the two contentions advanced by 
Mr. Tamba. 

9. It may be emphasized that the ju- 
risdiction of the High Court imder Article 
226 of the Constitution is extraodinary 
and has to be used sparingly. The juris- 
diction is supervisory and not appellate. 
The petitioners have failed to establish 
contravention of Art. 265 of the Consti- 
tution. The tax levied and sought to be 
collected is according to the provisions 
of law. The petitions are therefore de- 
void of substance. The petition No. 14 
is accordingly dismissed with costs. The 
costs are assessed at Bs. 200/-. This order 
will also apply to petitioners in petitions 
Nos. 24 and 25. Order accordingly. 

GGM/D.V.C. Petitions dismissed. 
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AIR 1969 GOA, DAMAN AND DIU 37 
(V 56 C 5) 

V. S. JETLEY, J. C. 

Comunidade of Velguem of Bicholim 
through Yeshwant Vishnu Sahastrabudhe, 
Applicant v. Vassant Vithal Govekar, 
Respondent. 

Civil Revn. Appln. No, 12 of 1968, D/- 
26-7-1968. 

(A) CivU P. C. (1908), S. 115 — Section 

is similarly worded as S. 8 (2) (b) (i) of 
Goa, Daman and Diu (Judicial Commis- 
sioner’s Court) Regulation (1963) — Suit 
for possession under S. 6 of Specific 
Relief Act (1963) filed before Subordi- 
nate Judge — Judge coming to conclu- 
sion that sanction of Administrative Tri- 
bimal under S. 9 of Code of Comunidades 
(1961) was necessary before such suit 
was entertained — Revision remedy held 
not bmred — Expression "Case” includ- 
ra civil proceedings other than suits, and 
is not restricted to entirety of proceed- 
ing in Civil Court — AIR 1966 Goa 1 
(FB), Foil. — (Words and Phrases — 
"Case”). (Para 2) 

(B) Specific Relief Act (1963), S. 6 (2) 

(a) — Suit for possession under — Code 
of Comunidades (1961), Ss. 9, 4, 400, 371, 
349 — Sanction of Administrative Tribu- 
nal under S. 9 not obtained — Permission 
only of Administrator obtained — Suit 
neither conservative nor executive — - 
Ss. 4 and 400 not attracted — S. 371 pres- 
cribing procedural formalities, not appli- 
cable — Formalities mentioned in S. 349 
should be followed — Case whether case 
is covered by second exception of S. 9 
— Question is necessary for deciding 
maintainability of suit — Case remanded 
in revision with direction to decide this 
question — ^ (Goa, Daman and Diu (Judi- 
cial Commissioner’s Court) Regulation 
(1963), S. 8 (2) (b) (i)) — (Civil P. C. 
(1908), S. 113). (Paras 3, 4) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 Goa 1 (V 53) (FB), 

Ramanata v. Judge, Comarca Court 2 

M. S. Usgaonkar, for Applicant; P. 
Mulgaonkar, for Respondent. 

ORDER: — This revision xmder Sec- 
tion 115 of the Civil Procedure Code is 
directed against the order passed by the 
learned Subordinate Judge, Bicholim, 
dated 29th February, 1968, whereby he 
came to the conclusion that the permis- 
sion of the Administrative Tribunal is 
necessary in terms of Section 9 of the 
Code of Comunidades, 1961 before the 
suit for possession imder Section 6 of 
the Specific Relief Act, 1963 is enter- 
tained. The plaintiff felt aggrieved by 
this decision and hence moved this Court 
imder Section 115 of the Civil Procedure 
Code. 
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2. Mr. Usgaonkar, learned Counsel for 
the plaintiff-applicant, contends that the 
learned Subordmate Judge did not cor- 
rectly construe the provisions of Section 
9 of the 1961 Code with the result that 
he tell in error in recording the conclu- 
aon that permission of the Administra- 
tive Tribunal was necessary before the 
sui+ could be entertained. Section 115 is 
sumlarly worded as Section 8 (2) (b) (i) 
of the Goa Daman and Diu (Judicial 
Commissioner’s Court) Regulation. 1963. 
The two provisions were construed by 
this Court in Ramanata v. Judge, Comar- 
ca Court, AIR 1966 Goa 1 (FB). If, as 
is argued by LIr. Usgaonkar, that sanc- 
tion is not necessary then in dechning 
to entertain the suit the learned Subor- 
dmate Judge failed to exercise a juris- 
diction vested in him and, consequently, 
the provisions of Clause (b) of Section 
115 are attracted. Mr. Mulgaonkar. learn- 
ed Counsel for the respondent-defendant, 
submits that the order passed by the 
learned Judge is an interlocutory order 
and therefore it cannot be considered as 
"any case which has been decided”, with- 
in the substantive part of this section. 
This argument does not seem to be cor- 
rect. The expression "case” includes 
civil proceedmgs other than suits, and is 
not restricted to the entirety of the pro- 
ceeding in a Civil Court The _ precise 
meamng and ambit of this section has 
been explained in the above deciaon of 
this Court relying on certain decisions of 
the Pnvy Council and the Supreme 
Court. The revision remedy therefore is 
not barred. 

3. That takes me to the next ques- 
tion whether the learned Judge acted 
correctly in stating that in absence of 
the permisaon of the Administrative 
Tribunal in terms of Section 9 of the 1961 
Code the suit filed by the plaintiff could 
not be entertained. In support of this 
deciaon the learned Judge came to the 
conclusion that the said suit is not a 
"conservative” suit within the meaning 
of Section 9 of the 1961 Code. This Sec- 
tion (as translated) states that "the comu- 
mdade cannot institute any civil suits 
without permission of the Administrative 
Tribunal except if the suit be merely con- 
servative or executive or if on account of 
the delay in its institution it is likely to 
result in the extinction of the right 
or of any security and, in such case, 
the permission of the Administra- 
tor was sufficient.” It is common ground 
that the permission of the Administrator 
was obtained before filing the suit. Mr. 
Usgaonkar next argues that the said suit 
is of "conservative" category, and, there- 
fore it is covered by one of the excep- 
tions mentioned in Section 9. Mr. Mul- 
gaonkar joins issue and, accordmg to 
him, the said suit is not "conservative”. 
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In support of his argument that the 
said suit was "conservative” Mr. Usgaon- 
kar relies on the provisions of clause (c) 
of Section 4 and also the heading of 
Chapter IV of the Civil Procedure Code, 
which includes Section 400. Mr. Mul- 
gaonkar refutes this argument fay con- 
tending, and not without substance, that 
clause (c) is not attracted for the ample 
reason that the alleged trespass had al- 
ready been committed. This clause pro- 
vides that the object of the "conserv'a- 
tive” suit is to prevent a harm w'hich is 
apprehended. TTie learned Subordinate 
Judge also did not accept the contention 
of Mr. Usgaonkar that the said suit is 
covered by Section 4. Section 400, Mr. 
Mulgaonkar submits, is not attracted for 
the simple reason that it does not apply 
to suits (accoes) but to proceedings (pro- 
cesses) This is so and Mr. Usgaonkar is 
not right when he rehes on these provi- 
aons in support of his argument that the 
said suit is "conservative”. It is common 
ground that it is not "executive”. 

4. Mr Usgaonkar invites my attention 
to Sections 371, 379 and 352 of the 1961 
Code. He argues that the procedure con- 
templated by Section 371 is a lengthy 
procedure and that if it were to be fol- 
lowed it would not have been possible 
for him to file the said suit witliin the 
period prescribed under Section 6 (2) (a) 
of the Specific Relief Act, 1963. Under 
that provision no suit shall be brought — 
(a) after the expiry of six months from 
the date of dispossession. The date of 
dispossession in this case, according to the 
plaintiff, was 24th October, 1966 and the 
said suit- was instituted by him on 3rd 
March, 1967. Before fihng the suit, 
notice was sent to the respondent, dated 
28th October, 1966, wherein he was in- 
formed that he had encroached ujxin the 
land belonging to the Comunidade and 
further he was asked to demolish it Mr. 
Mulgonlcar submits that since the said 
suit was of possessory type, consequent- 
ly, by virtue of clause unique of Sec- 
tion 371 the formalities required in that 
section are not to be observed. Mr. Us- 
gaonkar concedes that the said suit is of 
possessory nature and therefore it is gov- 
erned by clause unique of Section 371 
and. in this view of the matter, it was not 
necessarv for the plamtiff-applicant to 
follow the procedural formalities pres- 
cribed by this section. 

Section 371 contemplates a number of 
procedural formalities which are to be 
followed before filing suits against tres- 
passers of the comunidade land Sec- 
tion 371 being inapphcable by virtue of 
the said clause unique Mr. Usgaonkar 
then relies on the second exception con- 
templated in Section 9 of the 1961 Code. 
According to him, it is because of the 
procedural delays involved in obtaining 
the permission of the Adrmmstrative Tri- 
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bunal he sought the permission of the 
Administrator. This exception enabl^ 
the comunidade to institute suits without 
obtaining the permission of the Admin^ 
trative Tribunal The pennission of me 
Administrator is regarded as sufficient for 
the purposes in view. Mr. Mulgaonkar 
points out correctly that the provision 
of Section 371 being inapplicable, the 
plaintie-applicant was required to follow 
the proc^ural formalities mentioned, m 
Section 3i9 of the 1961 Code. There ^ 
a number of procedural formaliti^ 
which are to be complied with uncler this 
section before getting the permission of 
the AdministraUve TribunaL I agr^ 
with the learned Judge that the suit is 
not "conservative” in nature but 
learned Judge is directed to consider 
v<*hether it does not fail within the pur- 
vievz of the second exception contem- 
plated by Section 9. 


It is primarily a question of iact whe- 
ther the right of the plainUfi-appli^t 
in instituting the suit v/o_uld have been 
extinguished if the formalities as reqt^- 
ed by Section 249 were to be comphed 
with. If it is decided, in view of the 
period of limitation mention^ m bec- 
tion 6 (21 (al of the Specific Behef Act, 
that the right of the plaintifi-appucanl 
would have been extinguished if the suit 
had not been brought within the period 
prescribed then the permission of the 
Administrative Tribtmal woiud not 
necessary and» in that case, the suit 
maintainable. As stated already, 
plaintifi-apolicant had obtained the per- 
mission of the Adrninistrator before in- 
stituting the said suit 


be 

was 

the 


In this view of the matter, the order 
passed by the learned Civil Judge, Semor 
Division, dated 29th February, ^ 

upheld except with this direction — that 
Section 379 of the 1961 Code is not ap- 
plicable to the facts of the present ca^ 
The Erection is also to learned 

Judge that he should consider whether 
the said suit falls within the second ex- 
ception. which is contemplated by Sec- 
tion 9. The revision application is_ ac- 
coringly allow'ed and the inatter is re- 
rnandcd to ths learned Civil Jud^e, 
Senior Division, with directions to deade 
whether the said suit falls within the 
above exception. It would be open to 
the learned Subordinate Judge to frame 
additional issues of law and fact in case 
he does not wish to dispose of the sirit 
finally on the preliminary _ issue of law 
regarding non-maintainability of suit 
because of want of permission from the 
Administrative Tribunal The parties 
should bear their own costs. 

SSG/D.V.C. Order accordingly. 
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(V 56 C 6) 

V. S. JETLEY, J. C. 

The State, Applicant v. Hemappa 
Chandrasidappa Angaddi, RespondenL 

Criminal Revn. Appin. No. 6 of 1968, 
D/- 1-4-1968. 

(A) Penal Code (1860), S. 304-A — In- 
gr^ients of. 

Section 304-A requires the prosecution 
to prove (1) the death of the person in 
question: (2) that the accused caused sudi 
death; and (3) that such act of the ac- 
cused was rash or negligent, although it 
did not amount to culpable homicide. 

3 ) 

(B) Penal Code (1860), S. 304-A — Rash 
and negligent act — Mixed question of 
fact and law — Statement of accused that 
accident was due to failure of brakes — 
Not a plea of guilty — Conviction and 
sentence on such plea not proper — Cri- 
minal P. C. (1898), S. 271). 

What is rash and negligent act is a 
matter which is to be proved properly by 
the prosecution- What may be rash and 
negligent act according to layman may 
not be so for the purposes of S. 304A. 
Each case is to be proved on its facts. 
Where death is directly due to rash and 
negligent driving the trying Magistrate 
should record some material evidence in 
support of the proof of the guilt before 
accepting plea of guilty. The rash or 
negligent act has to be the direct or 
proximate cause of the death, and it is 
not a question of fact only but a mixed 
question of fact and lav/ It is therefore 
necessary that an accused person should 
know the substance of the charge before 
he can be in a position to plead guilty. 
The statement made by the motor driver 
with the reservation that the accident 
was due to the failure of brakes may not 
properly be regarded as a plea of guilty. 
Hence conviction and sentence based on 
such plea is not proper. (Para 4) 

S. Tamba Govt. Pleader, for the State; 
S. V. Joshi, for Respondent. 

ORDER: — This is an application made 
on behalf of the State under Section 439 
of the Code of Criminal Procedure pray- 
ing for the reasons mentioned therein 
that the sentence imposed on the accus- 
ed-respondent under Section 304A is ’too 
light’ and therefore it should be en- 
hanced. The respondent was convicted 
on his own plea under the section and 
sentenced to pay a fine of Rs. 400/-, and 
in default of payment of fine, to undergo 
4 months of simple imprisonment The 
charge against the respondent was that 
on 7th of September, 1966. at 16.45 hours 
at Verna he drove the tank-car No JIYW 
4189 ”at an excessive speed, negli- 
gently and carelessly, as a result 
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of which on the descent of Verna, 
the tank ran into a buUock-cart which 
also was moving down the slope and the 
bnllock-cart driver Santana Gama fell on 
the grormd and the cart passed over him 
caxising his death”. The respondent in 
answer to the charge read out to him 
made an application (Ext. 5). In that 
application he inter alia stated that ’'as 
the brakes failed down that the accident 
took place.” In his statement he confirm- 
ed what he had stated in the application 
and admitted that he was to be blamed 
for the accident, as a result of which the 
driver of the above bifilock-cart died. He 
also pleaded for leniency. The learned 
Magi^ate accepted the plea of guilty and 
convicted 'nim as mentioned above. The 
State felt aggrieved by the lenient sen- 
tence imposed on the respondent and 
therefore moved this Court in revision. 

2. Shri Tamba, learned Government 
Pleader for the State states that on the 
plea of guilty made by the re^ondent 
the sentence is 'too light’. Shri Joshi 
learned Coimsel for the respondent, in- 
vites my attention to the above applica- 
tion (Ex. 5) wherein it was stated by 
the respondent that as the brakes failed 
and therefore the accident took place. 
What is stated in this application was 
later confirmed by him in his statement 
to the Court When the respondent stated 
that the accident was due to the failure 
of brakes and this he gave as the princi- 
pal reason for the acddent it cannot 
ttien be said that he substantially admit- 
ted that he had caused the death of San- 
tana Gama by rash or negligent act. 

3. Section 304A requires the prosecu- 
tion to prove (1) the death of the person 
in question; (2) that the accused caused 
such death; and (3) that such act of the 
accused was rash or negligent, although 
it did not amoimt to culpable homicide. 
The charge also was not framed properly 
against the respondent In this connec- 
tion attention of the learned Magistrate 
is inwted to the form of the charge \mder 
Section 304A at page 835 of the 'Law of 
Crimes’ by Ratanlal and DhirajlaL If the 
respondent were actualls’ Ruilty \mder 
Section 304A then in absence of any miti- 
gating circumstances the sentence of 
Rs. 400/- .vas undoubtedly 'too light’, as 
rightly stated by the learned Govern- 
ment Pleader, hi the charge framed by 
the learned Magistrate it is mentioned 
that the bullock-cart driver fell on the 
ground and the bullock-cart passed over 
him causing his death. The fact that the 
bullock-cart driver died is not in dispute, 
but what is necessary to prove is whe- 
ther this death w^ due to rash and neg- 
ligent act on the part of the respondent. 
What is "rash and negligent act” is ex- 
plained at length in the above commen- 
tary on Section 304-A. 


4. I am not satisfied that the respon- 
dent really understood the nature of the- 
chaige framed against him. It is neces- 
sary tlmt an accused person should know 
the ^bstance of the charge before he 
carl be m a position to plead guilty. What 
^ 1 .- negligent act’ is a matter 
which IS to be proved properly by the 
prosecution. This is a mixed question of 
fact, and law. What may be rash and 
negligent act according to a lay-man may 
not be so for the purposes of this section. 
Each case is to be proved on its facts, 
decisions in other cases being illustra- 
tive. In cases of rash and negligent driv- 
mg where death of a person is directly 
oue to ^ch driving it is desirable that 
^^Kistrate trying the case should 
recora some material evidence in support 
of the proof of the guilt before accept- 
ing plea of guilty. The rash or negli- 
gent act has to be the direct or proximate 
cause of the death. It is well settled that 
a person driving a motor car or a truck 
has got a duty to control , that vehicle, 
but whether in a particular case death is 
diremy due to rash and negligent act is, 
as already stated, not a question of fact 
only but a mixed question of fact and 
law. 


In t^ case_ the statement made by the 
respondent with the reservation that the 
acadent was due to the failure of brakes 
regarded as a plea of 
fiuil^. The conviction and sentence im- 
posed on the respondent are set aside. It is 
toected that he be re-tried under Sec- 
tion 304A according to law. The revi- 
aon petition filed by the State for en- 
hancement of the sentence faPi; it is 
wnceded by the learned Government 
Pleader that in the circumstances of the 
case re-trial would meet the ends of 
justice The learned Magistrate, Vasco, 
Moi^ try the case. The respondent is 
A before him on 22nd 

Api^_ 1968. fine paid by the respon- 
dent is ordered to be refunded. The pro- 
STCUtion may lead evidence before the 
Court on that day. 

HGP/D.V.C, Order accordingly. 


AIR 1969 GOA, DABIAN AND DIU 40 
(V 56 C 7) 

V. S. JETLEY, J. C. 

State, Appellant v. Anand Lakshiman 
Chari, Respondent 

Criminal Appeal No. 10 of 1968, D/- 
25-7-1968. 

(A) Criminal P. C. (1898), S. 367 — 
Appreciation of evidence — (Evidence 
Act (1872), S. 3). 

A Magistrate should first discuss the 
prosecution evidence and then consider 
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the defence evidence because, it is 
for the prosecution to prove their c^e 
beyond reasonable doubt in the first in- 
stance, and tile falsity of the defence 
version is not by itself sufBcient to 
relieve the prosecution of the burden im- 
posed on it. (Para 3) 

(B) Criminal P. C. (1898), Ss. 417, 423 
■ — Presumption of innocence — Benefit of 
doubt — Acquittal in appeal — High 
Court will not disturb finding of fact — 
(Penal Code (1860), Ss. 405, 406) — (Evi- 
dence Act (1872), S. 3) — (Briotor Vehicles 
Act (1939), S. 31). 

The complainant had ^ven his motor 
car to the accused somewhere in Novem- 
ber, 1963, for repairs. In September, 
1966 he came to know that the accused 
had sold the car and misappropriated the 
sale proceeds. The complaint was lodged 
after about two months from September 
1966. After necessary investigation the 
accused was prosecuted imder Sec. 406, 
Penal Code, Though the accused was 
convicted by trial Magistrate he was ac- 
quitted in appeal on the ground that the 
breach of trust was not proved by the 
prosecution beyond doubt. 

Held that, in normal circumstances, the 
complainant could not have left the car 
with the accused for nearly three years 
before knowledge of sale. There was a 
presumption of innocence in favour of 
the accused. This presumption was 
strengthened by the fact that he was ac- 
quitted by the Sessions Judge in appeal. 
The right of the accused to the benefit of 
any doubt continues right up to the last 
stage. The High Court would be slow in 
disturbing a finding of fact based on the 
appreciation of evidence by the Sessions 
Judge, The fact that the accused, did 
not have the ownership of the car trans- 
ferred to his name in the records of the 
JL T. O., as required by Section 31 of the 
Motor Vehicles Act, could not go against 
him because the Act came into 
force in January 1965 long after 

the sale in favour of the accused in No- 
vember 1933. Cri. Revn, Appln. No. 333 
of 1965, D/- 13-11-1967 (Goa) & Cri. 
Appeal No. 325 of 1965, D/- 13-11-1967 
(Goa), Rel (Paras 3, 4) 

Cases Referred: Chronological Paras 
(1967) Cri. Revn. Appln. No. 333 
of 1965, D/- 13-11-1967 (Goa), 

State v. Olavo Perpetuo Noronho 
Fernandes 4 

(1967) Cri. Appeal No. 325 of 1965, 

D/- 13-11-1967 (Goa), State v. 

Ricardo de Lima e Melo 4 

S. Tamba, Govt, Pleader, for the State; 
M. S. Usgaonkar, for Respondent. 

JUDGBDENT: — This appeal tmder Sec- 
tion 417 (l).of the Code of Criminal Pro- 
cedure, 1898, is directed against the order 
passed by the learned Sessions Judge, 
Panjim, dated 28th March, 1968, whereby 


(Jetley J. C.) Goa 41 

he gave ben^t of doubt to the accused 
Anand Lakshiman Chari and directed his 
acquittal. The State is the appellant. 

2. The prosecution case before the 
learned Magistrate was that complainant 
Dwarcanata Sirsat from Mapusa had given 
car No. IGA-28-23 of Austin make for 
repairs to the accused in November 1963. 
It was at the end of 1966 that the com- 
plainant Dwarcanata Sirsat visited the 
workshop of the accused and found that 
some of the parts of the car given for 
repairs were sold by the accused. He 
therefore lodged a complaint with the 
Police and after necessary investigation 
the accused was challaned imder Sec- 
tion 406 of the Indian Penal Code. 

The prosecution examined six witnesses 
in support of their case. On behalf of the 
accused were examined six defence 
witnesses. The defence of ttie accused 
before the learned Magistrate was that 
he had purchased this car from the com- 
plainant. This defence was disbelieved 
by the learned Magistrate and, accor- 
dingly, he convicted him imder Section 
406 I. P. C. and sentenced him to pay a 
fine of Rs. 400/- or, in default, to undergo 
3 months’ imprisonment. The accused 
felt aggrieved by this decision and hence 
filed an appeal in the Court of Session. 
9^e learned Sessions Judge, after con- 
sidering the prosecution evidence and the 
defence evidence, came to the conclusion 
that the prosecution had not proved 
beyond doubt that the accused had com- 
mitted criminal breach of trust. In this 
view of the matter he directed his 
acquittaL 

3. Mr. Tamba learned Government 
Pleader for the State, states that the pur- 
chase version of the accused was disbe- 
lieved by the learned Magistrate. This 
is so, but he fairly concedes that the 
learned Magistrate failed to discuss the 
evidence of the prosecution witnesses 
against the accused. The learned Magis- 
trate should have first discussed the pro- 
secution evidence and then he should 
have considered the defence evidence. It 
is for the prosecution to prove their case 
beyond reasonable doubt in the first in- 
stance. The falsity of the defence ver- 
sion is not by its^ sufiicient to relieve 
the prosecution of the burden imposed 
on it to prove their case beyond reason- 
able doubt. The learned Sessions Judge 
considered the prosecution evidence and 
the defence evidence and then came to 
the conclusion that the prosecution had 
not proved dishonest misappropriation in 
this case. The learned Sessions Judge 
seemed to feel that the defence version 
was not improbable. 

It may be stated that before the car 
was given to the accused for repairs, as 
stated by the complainant, it was not in 
working order for a period of 2 years 
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This fact appears from the evidence of 
the complainant According to the com- 
plainant he gave the car to the accused 
somewhere in November 1963 for repairs 
and it was only in September 1966 that 
he came to Know that the accused had 
sold ^e car and misappropriated the 
sale proceeds. In normal circumstances, 
as argued by Mr. Usgaonkar. learned 
Counsel for the accused, the comp lainan t 
could not have left the car with the ac- 
cused for nearly three years before know- 
ledge of sale. 

There is another fact against the com- 
plainant and that is that the complaint in 
this case was lodged after about two 
months from September 1966 Ordinarily, 
in criminal offences people affecrted do 
not wait for months before moving the 
Polica The only point that goes against 
the accused, according to the learned 
Sessions Judga is that he did not have 
the ownersnip of the car transferred to 
his name in the records of the R. T. O., 
as required by Section 31 of the Motor 
Vehicles Act 

Mr. Usgaonkar submits that this Act 
came into force in January 1965, but the 
sale in favour of the accused was some- 
where in November 1963. This is so and, 
therefore, it was not possible for the ac- 
cused to have complied with the provi- 
sions of the above section apart from the 
fact that this failure on his part is re^y 
not relevant for the purposes of proving 
the offence of criminal breach of trust 
under Section 405, Indian Penal Coda 
The learned Sessions Judge, after consi- 
dering the evidence adduced on behalf 
of the prosecution and the defence, felt 
a reasonable doubt and, accordingly, he 
directed his acquittaL 

4. There is a presumption of inn<^ 
cence in favour of the accused. This 
presumption is strengthened by the fact 
that he was acquitted by the learned Ses- 
sions Judge in appeaL The right of the 
accused to the benefit of any doubt conti- 
nues right up to the last stage. The High 
Court would be slow in disturbing a 
finding of fact based on the appreciation 
of evidence by the learned Sessions 
Judge. 

In State v. Olavo Perpetuo Noronha 
Fernandes, Criminal Revn. Appln. No 
333 of 1965, D/- 13-11-1967 (Goal and 

State V. Ricardo de Lima e Melo, Crimi- 
nal Appeal No. 325 of 1965, D/- 13-11- 
1967 (Goal, the scope of an acquittal ap- 
peal has been considered by this Coiirt 
at length. It cannot be said that the 
learned Judge came to an erroneous con- 
clusion on the evidence before him. In 
this view of the matter the appeal filed 
on behalf of the State is de\'oid of sub- 
stance and is accordingly rejected. It 
would be open to the complainant to se^ 


Madeva (Jetley J. C.) A. LB. 

a civil remedy in Court if he is really 
aggrieved. 

HGP/D.V.C. Appeal rejected. 


Am 1969 GOA, DAMAN AND DIU 42 
(V 56 C 8) 

V. S. JETLEY, J. C. 

Sazro Gorind Gadi, Petitioner v. Malb* 
iladeva Suria Eau Desai, Respondent 
Civil Revn- Appln. No. 15 of 1967, D/- 
3-11-1967. 

(A) Gk>a, Daman and Din {Judicial 
Commissioner’s Court) Regulation {1983}, 
S. 8 (2) (b) — Suit for eriction of tenant 
filed by landlord imder Portuguese Civil 
P. C. — Relief prayed for granted — 
Revision by tenant — Contention that by 
combined orieration of Ss. 4, 8 {1) and 58 
(2) read with S. 2 (11) (i) of Goa, Daman 
and Din Agricultural Tenancy Act, Judge 
was barred from entertaining suit for 
eriction — Contention raised in suit but 
not pressed — Tenant held could not re- 
agitate this point in re\ision — Relief 
granted not interfered in revision — AIR 
1966 Goa 1 (FB), Foil. — (Tenancy Laws 

— Gk>a, Daman and Din Agricultural 

Tenancy Act (1964), Ss. 4, 8 (1), 58 (2), 
2 (11) (i)). (Paras 3, 4) 

(B) Transfer of Property Act (1882), 
Pre., Ss. 1 and 114A — Act operates pros- 
pectively — Contract of lease executed 
under relevant provisions of Portuguese 
law in 1961 — Act coming into force in 
Goa in November 19S5 — Parties acquir- 
ing certain vested rights and incurring 
certain liabilities under contracts of lease 
executed before T. P. Act came into force 

— In absence of any provision giving 
retrospective effect, such contracts held 
would not be affected — Suit filed fay 
landlord for eviction of tenant under 
above lease without complying with 
S._ 114A — Suit held not liable to be dis- 
imssed — S. 114A applies only to leases 
executed under the Act — (Civff P. C. 
(1908), Pre. — Interpretation of Statutes 

— Prospective and retrospective opera- 
tion). (Para S) 

Cases Referred: Chronological Paras 
(1966) Am 1966 Goa 1 (V 53) (FB), 
Ramanata v. Judge Comarca Court 4 
R R, Colvalcar, for Petitioner. 

ORDER: — This is a revision petition 
filed on behalf of the petitioner Sazro 
Govind Gadi under Section 8 (2) fb) of 
the Goa, Daman and Diu fJudiaal Com- 
missioner’s Court) Regulation, 1963. 

2. The facts broadly stated are that 
^e petitioner was tenant of the property 
’’Cajirtuv” owned by the respondent 
landlord with effect from 1951 at the an- 
nual rent of Bs. 440/-. This lease was for 

rL/JL/E324/68 
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a period of 5 years. The petitioner com- 
mitted default in payment of rent and 
also used the land for the purposes not 
authorised by the contract of lease ex- 
ecuted. The respondent filed a suit for 
eviction of the petitioner. This suit was 
imder the relevant provision of the Por- 
tuguese Civil Procedure Code. The learn- 
ed Judge after considermg the rival 
contentions in the pleadings recorded the 
following conclusions: (a) that there was 
a contract betv/een the Plamtifi and the 
Defendant for commencing the tenancy 
of the property in dispute and that notes 
of the said contract were taken down by 
the Plainiiff and a copy whereof was 
annexed to the proceedings, (b) that ac- 
cording to the terms of the said contract 
the lease was for 5 years, (c) that the 
annual rent v/as of Bs. 450/- v/hich was 
subsequently reduced to Rs. 440/- and 
which was payable in tv/o instalments, 
(d) that the defendant had to pay the rent 
In two instalments, (e) that the defen- 
dant had to plant 50 coconut seedlings 
In the 1st year and 100 in the second, 
(f) that the defendant ought not to cul- 
tivate paddy in the property, (gl that 
the defendant had deposited Rs. 300/- 
with the plaintifi as guarantee and (h) 
that the defendant had failed to comply 
with (d), (e) and (f) above. 

The learned Judge also came to the 
condusion that the petitioner had no 
right to retain the property after the 
expiry of die period mentioned in the 
contract of lease and, in view of these 
condusions. he hdd that the suit filed 
by the respondent was maintainable and 
he granted the relief prayed for, namely, 
eviction of the petitioner from the land 
leased to him. The petitioner felt aggriev- 
ed by this dedsion of the learned Judge 
and accordingly he filed a "redamacao". 
This 'redamacao’ was also rejected by 
the learned Judge. 

3. Shri Colvalcar, learned Counsel for 
the petitioner, raised two questions in 
this reidsion petition — (1) that by 
virtue of combined operation of Sections 
4, 8 (1) and 58 (2) read with Section 2 
(11) (i) of the Goa, Daman and Diu Agri- 
cultural Tenancy Act 1964, the learned 
Judge was barred from entertaining the 
suit for eviction and (2) that the Trans- 
fer of Property Act 1882 having been 
brought in force in this territory with 
effect from 1st November, 1965, the res- 
pondent landlord was bound to comply 
with the provisions of Section 114A and 
since he failed to do so therefore the suit 
should have_ been dismissed As regards 
the first point it will appear from the 
dedsion of the learned Judge that this 
contention was also raised before the 
learned Judge but Shri Colvalcar did not 
press it. In this view of the matter Shri 
Colvalcar cannot be permitted to reagitale 
this point in this revision. 


There remains the second point for 
consideration. As, stated earher, the 
Transfer of Property Act came mto force 
in November, 1965 The contract of lease 
admittedly was executed under the rele- 
vant provisions of the Portuguese law in 
1961. The Transfer of Property Act 
operates prospectively. It cannot apply 
to the leases executed before this Act 
came into force. The parties acquired 
certain vested rights and incurred certam 
liabihties under the contracts of lease 
executed before this Act came into force 
and, in absence of any provision giving 
retrospective effect to this Act, such 
contracts would not be affected. It is 
argued by Shri Colvalcar that Section 
114A is a provision of procedural nature 
and, therefore, it should apply to the 
leases executed before this Act came into 
force. This argument is without sub- 
stance. The reqmrement of notice under 
this section would apply only to the 
leases executed imder this Act, what is 
‘lease’ is defined in Section 105 of this 
Act. 

4. The scope of Section 8 (2) (b) of 
the said Regulation is limited. In the 
dedsion of this Court in Ramanata v. 
Judge, Comarca Cou^ reported in AIR 
1966 Goa 1, the implications of this sec- 
tion have been considered at some length. 
There is no appeal from the decision of 
the learned Judge. Therefore a part of 
this provision is satisfied. But still there 
remains more important part which has 
to be satisfied before this Court can grant 
relief in this petition, and. that part 
states that this Court can grant relief 
only if the Subordinate Court appears to 
have exercised a jurisdiction not vested 
in it by law, or to have failed to exer- 
cise the jurisdiction so vested, or to have 
acted in the exercise of its jurisdiction 
with material irregularity. It is not the 
case of the petitioner that the learned 
Judge failed to exerdse the jurisdiction 
vested in him. It is also not the case of 
the petitioner that he exercised the juris- 
diction not vested in him by law. 

As for 'material irregularity’, in view 
of the finding that the Transfer of Pro- 
perty Act is not applicable to the leases 
executed Before it came into force the 
conclusion is that the learned Judge did 
not act in the exerdse of his jurisdiction 
with material irregularity. It is not the 
case of the petitioner that he was not 
given an opportunity to present his case 
before the Court In other words there 
is no plea i-egarding violation of the prin- 
dples of natural justice. I have heard 
Shri Colvalcar at some length but I find 
it difficult to agree with him that this is 
a case for interference in the exerdse of 
revision^ iiirisihction under Section 8 
(2) fb) (i) This is also not a question of 
law’ w’hich requires further consideraticm. 
The legal position is dear. As stated al- 
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ready this Act cannot govern the leases 
executed before it came into force. In 
this view of the matter Section 8 (2) (b) 
(ii) is also not attracted. This is not a 
good case for admission and, accordingly, 
■&e petition is dismissed in limine. 
SSG/D.V.C. Petition dismissed. 


AIR 19G9 GOA, DAhlAN AND DIU 44 
{V 56 C 9) 

V. S. JETLEY, J. C. 

Joao da Costa Pereira, Petitioner y. 
Union Territory of Goa, Daman & Diu 
and others, Respondents. 

Civil Misc. Petn. No. 37 of 1967, D/- 
16-11-1967. 

(A) Constitution of India, Art. 133 (a), 
(b) and (c) — Sub-dause (c) is wider in 
scope than sub-clauses (a) and (b) 
Cases not satisfying requirements of sub- 
clauses (a) and (b), may fall under sub- 
dause (c) — Sub-dause (c) does not 
confer an unlimited jurisdiction on High 
Coiurt — AIR 1954 SC 457, ReL on. 

(Para 2) 

(B) Constitution of India, Art. 133 (c) 
— Substantial question of law — Whe- 
ther particular person is member of the 
"Hospido” and other related questions 
r^arding elections to General Body and 
Governing Council are neither substan- 
tial questions of law nor of general pub- 
lic importance — Question of law, in 
order to be substantial, may be of private 
importance but it shoidd have importance 
from point of dew of both parties to the 
litigation. AIR 1962 SC 1314, Rel. on, 

(Para 4) 

Cases Referred: Chronolodcal Paras 
(19621 AIR 1962 SC 1314 (V 49)= 

65 Bom LR 267, Chtmilal V, 

Mehta and Sons Ltd. v. Century 
Spg. & Llfg. Co. Ltd. 4 

(1954) AIR 1954 SC 457 (V 41)= 

1954 Cri LJ 1167, Narsingh v. 

State of Uttar Pradesh 2 

B. F. D’Souza, for Petitioner; S. 
Tamba, Govt. Pleader, for Respondents. 

ORDER: — This is a petition for grant 
of a certificate under sub-dause (c) of 
Clause (1) of Artide 133 of the Consti- 
tution. The material facts leading to this 
petition are explained in the order passed 
by this Court dated 24th June. 1967* 
whereby the writ petition filed by the 
petitioner Joao da Costa Pereira was dis- 
missed on four groimds- (1) that the peti- 
tioner was not an aggrieved party be- 
cause the tests of ’standing’ and 'mjuiy’ 
were not satisfied; (2) that the petition 
was filed after considerable delay; (3) 
that assuming the petition is maintain- 
able even then the State action in ap- 

IL/JL/E326/33 

•Reported in AIR 1968 Goa 3. 
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pointing the Committee to manage the 
affairs of the 'Hospido’ was not arbi- 
trary; and (4) that a writ of mandamus 
or any direction or order issued against 
the respondents would be futile because 
the respondents cannot convene a meet- 
ing of the General Body and the Govern- 
ing Council of the 'Hospido’ for lack of 
quorum. 

2. Sub-dause (c) of clause (1) of Arti- 
cle 133 provides that an appeal shall lie 
to the Supreme Court from any judg- 
ment, decree or final order in a dvil 
proceeding of a High Court if the High 
Court certifies that the case is a fit one 
for appeal to the Supreme Court. This 
sub-dause is wider in scope than sul> 
clauses (a) and (b) of this Artide. It is 
possible to concdve of cases which, in 
terms of the amoimt or value, do not 
satisfy the requirements of sub-clauses 
(a) and (b), and yet they may fall under 
sub-dause (c). The discretion of the 
High Court under this sub-dause is a 
judicial one and must be judidally exer- 
cised along the well established lines 
which govern these matters Nar Singh 
V. State of U. P„ AIR 1954 SC 457. A 
party aggrieved has a right to apply for 
a certificate and it is for the High Court 
to consider whether it should be grant- 
ed, This sub-dause does not confer an 
unlimited jurisdiction on the High CotirL 

3. Shii D’Souza, learned Coimsel for 
the petitioner, argues that the questions 
involved in the writ petition are substan- 
tial questions of law and further they are 
of general public importance and, there- 
fore, the certificate applied for should be 
granted. Shri S. Tamba, learned Govern- 
ment Pleader for the respondents, joins 
issue and he contends that the questions 
involved are primarily questions of fact. 
They are ndther substantial questions of 
law nor of general importance and hence 
the certificate applied for should be re- 
fused. 

4. What is a 'substantial question of 
law* for the purposes of sub-dauses (a) 
and (b) of dause (1) of Artide 133 has 
been explained by their Lordships of 
the Supreme Court in the following 
words: 

"The proper test for determining whe- 


ther a question of law is 

substantial v.'ould be whe- 


ther it is of general public importance 
or whether it directly and substantially 
affects the rights of the parties and if so 
whether it is either an open question in 
the sense that it is not finally settled by 
this Court or by the Privy Coimol or 
by the Federal Court or is not free from 
dfificulty or calls for discussion of al- 
ternative views. If the question is set- 
tled by the highest Court or the general 
prindples to be applied in determining 
the question are well settled and there Is 
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a mere question of appljmg those prin- 
ciples or that the plea raised is palpably 
absurd the question would not be a sub- 
stantial que^on of law.” (Chunilal V. 
Mehta and Sons Ltd. v. Century Sps. & 
Mffi. Co., Ltd., AIR 1962 SC 1314 (1318) ). 

Shri D’Souza submits that the cons- 
truction of relevant by-laws and Legis- 
lative Diplomas is a question of law. 
This is so but for the purposes of sub- 
clause (c) this requirement is not enough. 
The additional requirement — and a 
decisive one — is that there should be a 
substantial question of law for considera- 
tion. It is stated by Shri D’Souza that 
this Court did not correctly construe re- 
levant by-laws and Legislative Diplomas 
and, as a result of this error, the Court 
recorded wrong conclusions, namely, that 
the petitioaer was not a member of the 
'Hospido’ and, therefore, he had no right 
to vote and be elected. The Court also, 
according to him, recorded wrong con- 
dusions that the right of voting of the 
petitioner and his being elected was not 
revived. It is a fact that the petitioner 
by bimsplf cannot constitute a quorum 
for the purposes of elections to the Gene- 
ral Body and Governing CoundL It is 
also a fact tnat the petitioner does not re- 
present 23 ether persons who are stated 
to be members of the 'Hospido’. They 
have not come forward to support the 
case of the petitioner. These facts are 
not denied by Shri D’Souza. I have 
conridered the case of the petitioner, at 
its best, but even so it is not dear how 
substantial questions of law are involved 
in this case. "Whether the petitioner is 
a member or not is primarily a question 
of fact. It is because of lack of quorum 
that dections in this case were not hdd 
since 1948. This fact is a matter of re- 
cord and is not in dispute. The petitioner 
took no steps for moving the appropriate 
authorities before liberation to hold dec- 
tions to the General Body and Govern- 
ing CoundL 

He also took no steps for some years 
after liberation to move the appropriate 
authorities to hold dections. The ques- 
tion to be determined under sub-dause 
(c) is not the propriety of the order 
agdnst which a certificate is sought, but 
the importance of the questions raised 
therein. I agree with learned Govern- 
ment Pleader that the question of mem- 
bership of the petitioner and also rdated 
questions regarding dections to the 
General Body and Goverrung Council are 
ndther substantial questions of law nor 
of general public importance. Does the 
decision in this case affect the interests 
of a large number of people? The answer 
is in the negative. A question which 
does not affect a large mmaber of persons 
cannot be said to be a question of gene- 
ral public importance. ’The rights of the 
respondents do not seem to be affected in 


this case. At best the right of the peti- 
tioner may be affected if he is to be re- 
garded as a member and, therefore, enti- 
tled to vote and be dected. "Who would 
d.Gct him in absence of the Quorum pres- 
cribed by the by-laws? It is not his 
case that the by-laws are not applicable 
to the 'Hospicio*, A question of law, in 
order to be subst^tial, may be of private 
Importance, but it should have import- 
ance from the point of view of both par- 
ties to fte litigation. I am unable to 
agree_ with Shri D’Souza that substantial 
questions of law and also questions of 
general importance are involved in this 
case. 


It IS not tne case of the petitioner 
that he enjoys certain fundamental rights 
wmcm_ have been infringed. It is also 
not his case that rdevant Legislative 
Diplomas and by-laws are invalid. This 
Is also not a case where well-settled 
pnnaples of law have been incorrectly 
applied. The tests of 'standing’ and 'in- 
jury were not satisfied in this case. They 
are Eubst^tial tests for the purposes of 
^t petitions. The action of the State 
^vemment in appointing the Committee 
to manage tte affairs of the 'Hospido’ 
prma fame has support of the law. It is 
not the of the petitioner that res- 
h°hd^t No. 1 caMot exercise the powers 
tiie Provedoria , a dvil department 
whose a ffair s after liberation are regu- 
lated and centroUed by respondent No. 1 . 
^ it IS, Sim D’Souza is unable to satisfy 
there are any difficult or 
pbstantial qu^ons of law or prindple 
mvolved^wrnch require further conside- 
ration by the _ Supreme Court. The 
r is not an ordinary Court 

institution intends 
that the High Court should normally and 
ordm^y be a final Court of Appeal In 
the wew lalien of this matter, the peti- 
tion for the certificate applied for under 
^b-dause (c) is dismissed. Order accord- 
ingly. 

SSG/D.V.C. Petition dismissed. 


AIR 1969 GOA, DAhlAN AND DID 45 
(V 56 C 10) 

V. S. JETLEY, J. C. 

Ramakant Eaiarama Painguinkar, Ap- 
plicant V. Manuel Fernandes, Respondent 

Criminal Bevn. Appln. No. 21 of 1968, 
D/- 11-9-1968. 

Criminal P. C. (1898), S. 522 (1) — 
Force or crimmal force contemplated — 
Applicant not in physical possession of 
house — Dispossession of, by placing lock 
over — No force used to his person 
— Section not attracted — (Penal Code 
(1860), Ss. 349, 350). 

JL/JL/E720/68 



46 Goa 


RamakarLt v. Manuel (Jetley J. C.) A. LB. 


Section f>22 contemplates an offence at- 
tended by criminal force, or show of 
force, or by criminal intunidatiorL What 
is "force” is defined in Section 349 and 
"Crimmal force” is defined in S. 350 of 
the Penal Code The ordy force that is 
contemplated by Secs. 349 and 350 is the 
force as applied to a human being. 

The house in dispute was purchased by 
the apphcant. The respondent placed a 
lock over the lock placed by the appli- 
cant and after removing the latch from 
the rear portion of the house entered 
therein. On comnction of the respondent 
imder S 448 Penal Code, the applicant 
moved the Court for restoration of the 
possession of the said house under S 522 
(1). It was not the case of the applicant 
that he wns in physical possession of the 
house and that he had been dispossessed 
by criminal force: 

Held that the application filed under 
S- 522 (1) was not maintainable and the 
order for restoration could not be passed. 

Section 522 only confers on the crimi- 
nal Court a summary power to restore the 
state of things which existed at the time 
of dispossession fay the convicted person. 
This jurisdiction is of a quasi-cianl nature 
and IS exercised on grounds of public 
policy and general convenience. AIH 
1914 Cal 629. ReL on. (Para 1) 

Cases Referred; Chronological Paras 
(1914) AIR 1914 Cal 629 (V 1)=15 

Cri LJ 175. Bisweswar Singh v. 

Bhola Nath Pathak 1 

B. S Ramanim, for Applicant. 

ORDER: — This is an application under 
Section 522 (1) of the Code of Criminal 
Procedure. 1898 The material facts lead- 
ing to this apphcation are that by an 
order dated 28th June. 1967, the respon- 
dent-accused was convicted under Sec- 
tion 448 of The Indian Penal Code, by the 
learned Magistrate, Margao, and was 
sentenced to pay a fine of Rs. 200/-, or in 
default, to undergo simple imprisonment 
for one month. The respondent-accused 
preferred a rewsion in the Court of the 
learned Sessions Judge. Panaju The learn- 
ed Sessions Judge dismissed this rewsion 
petition holding that the offence under 
Section 448 of the Indian Penal Code had 
been proved. The respondent-accused 
then filed second revision petition in this 
Court, whicn was rejected by order dated 
10th June, 1968. It was after that order 
that the applicant moved this Court for 
restoration of possession of the house in 
question under Section 522 (1) of the 
Code of Criminal Procedure. As wall 
appear from the concurrent fedings of 
the two Courts below and also the <x)n- 
dusion of this Court, the house in ques- 
tion was purchased by the applicant. The 
respondent-accused placed a lock over the 
lock placed fay the applicant and after 
removing the latch from the rear portion 


of this house he entered therein, appa- 
rently wnth the intention of causmg an- 
noyance to the applicant Mr. Ramanim, 
learned Counsel for the applicant is ask- 
ed to satisfy this Court whether the ap- 
phration filed under Section 522 (1) is 
maintainable. This section states that 
wdienever a person is convicted of an 
offence attended by criminal force or 
show of force, or by criminal intimida- 
tion, and it appears to the Court that fay 
su(A force, or show of force, or criminal 
mtimidation, any person has been dis- 
possessed of any immovable property, the 
Court may, if it thinks fit when convict- 
mg the person, order at any time with- 
in one month from the date of convic- 
tion. the person dispossessed to be restor- 
ed to the possession of the same. This 
provision contemplates an offence attend- 
ed by crimmal force, or show of force, 
or by criminal intimidation. What is 
"force” is defined in Section 349 of the 
todian Penal Code. "Criminal force” is 
detoed in Section 350 of the Indian Penal 
Code. It is an adhnitted fact that the ap- 
plicant was not in the house w’hen the 
respondent-accused removed the latch 
and entered therein. The applicant, ac- 
cord^ to I^Ir. Ramanim, was not li\’ing 
in the house when the respondent-ac* 
ci^ entered therein. The only force 
“^^^n^P^ated by Sections 349 and 
po is the force as applied to a human- 
faemg. It was not the case of the appli- 
cant at any stage that he was in physical 
po^e^on of the house and thereafter he 
^d been dispossessed by criminal force. 
There is an authority for the proposition 
mat where a complainant is dispossessed of 
^ garden by breaking open a padlock of 
its gate but no force or violence is used 
to any person an order of restoration 
cannot be passed; Biswes\var Singh v 
Bhola Nath, AIR 1914 Cal 629 The" 
section would have been attracted if the 
apphcant, present in the house, had been 
^possessed by use of criminal force, or 
show of force. The section confers on 
the cmnmal Court a summary power to 
restore state ^of things which exist^ 
at the time of dispossession by the con- 
vncted pemon. This jurisdiction is of a 
quasi-avil nature and is exercised on 
grounds of public poh'cy and general 
con\-^ence The essential requirements 
of the section are not satisfied in this 
case, apart from the fact that the apph- 
cabon under Section 522 (1) is a belated 
one. As it is, the application Is devoid of 
substance and is accordingly rejected in 
limine. 

HGP/D.V.C. Application rejected. 
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Hail Manu Gaudo, Applicant v. Harisli- 
chandra Shankar Gaudo, Respondent. 

Ret No. 17 of 1968, D/- 16-7-1968. 
Criminal P. C. (1898), Ss. 435, 439 — 
Offences imder Ss. 504 and 323, Penal 
Code tried as summary case — On some 
altercations between Magistrate and Coun- 
sel for accused, latter withdravnng his 
vakalatnema after cross-examining some 
of prosecution witnesses — Upon Coun- 
sel’s withdrawal, accused participating in 
trial and himself examimng defence wit- 
nesses without moving Court that he 
would like to engage another advocate — 
On conviction, accused making grievance 
that prejudice was caused to him because 
his counsel could not cross-examme one 
of prosecution witnesses — On revision, 
conclusions of magistrate in support of 
conviction found to have been based on 
evidence and order of conviction found 
neither illegal nor improper — Nor was 
there any defect of jurisdiction — Case 
held not fit for interference in exercise of 
jurisdiction under Ss. 435 and 439 — 
(Penal Code (1860), Ss. 323, 504). 

(Para 3) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 Goa 32 (V 53)=1966 
Cri LJ 1412, Gaetano Colaco v. 

Joao Rodrigues 3 

G. B. Usgaohkar, for Applicant; S. 
Tamha, Govt, Pleader, for the State, 
ORDER: — This is a reference made by 
the learned Sessions Judge imder Sec- 
tion 438 (1) of the Code of Criminal Pro- 
cedure. The report by him is that this 
case be remanded to any Magistrate otiiCT 
than the trial Magistrate and the appli- 
cant be given an opportunity to cross- 
examine the witnesses for the prosecu- 
tion. 

2. The material facts are that the res- 
pondent fil^ a complaint alleging that 
tiie applicant had insulted and caused 
him hurt on 3rd July, 1967, at about 
10.00 a.m. The learned Magistrate tried 
the case summarily and after recording 
evidence adduced on behalf of the ap- 
plicant and the respondent, convicted the 
applicant for the offences under Section 
504 Indian Penal Code and directed him 
to pay a fine of Rs, 50/-. He also con- 
victed him under Section 323 Indian 
Penal Code and required him to pay fine 
of Rs. 50/-. The total fine imposed was 
Es. 100/-. The learned Magistrate passed 
an order that in case of default of pay- 
ment of this fine the applicant had to 
undergo S L for one month. The ap- 
phcant felt aggrieved by this decision of 
the learned Magistrate and approached 
the learned Sessions Judge in revirion. 
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The learned Sessions Judge accepted the 
contention on behalf of the apphcant 
that his advocate was not permitted to 
cross-examine the witnesses and there- 
fore he has been prejudiced in his de- 
fence. As will appear from the reference of 
the learned Sessions Judge there was some 
altercation between Mr G. B. Usgaon- 
kar, learned Counsel for the applicant 
appearing m the Magistrate’s Court, and 
because of that altercation Mr. Usgaonkar 
withdrew his vakalatnama. According 
to the learned Sessions Judge, it was 
necessary for the learned Magistrate to 
have given time to the applicant to 
engage another lawyer and as he did not 
do so therefore the procedure followed 
by him was not proper. He then came 
to the conclusion that the applicant be 
given an opportunity to cross-examine 
the prosecution witnesses who were heard 
but could not be cross-exammed by Mr. 
Usgaonkar, appearing for the applicant. 
It is in these circumriances that reference 
is made by the learned Sessions Judge 
with the recommendation mentioned 
above. 

3. Mr. Usgaonkar, learned Counsel 
for the applicant, contends that there was 
some altercation between him and the 
learned Magistrate and as he withdrew 
therefore the learned Magistrate should 
have permitted the accused to engage 
another lawyer and smce he did not do 
so therefore prejudice is caused to the 
applicant It may be stated that the 
case was triable summarily. The learned 
Magistrate has recorded long notes of evi- 
dence which he was not bound to do so 
imder Section 263 of the Code of Crimi- 
nal Procedure. Mr. Tamba, learned 
Government Pleader for the State, sub- 
mits that no prejudice was caused to the 
applicant and that the withdrawal from 
appearance was not a suitable ground for 
adjourning the proceedings. I have gone 
through the record and I find that the 
complainant Horichondra Xencora Gaudo 
and his two witnesses Gones Gaudo and 
Data Govinda Gaudo were examined on 
12th December, 1967. The complainant 
and Data Govinda Gaudo were cross- 
examined but as regards witness Gones 
Gaudo there is a note of the learned 
Magistrate that the cross-examination 
was not carried out. It may be stated 
that on 12th December, 1967, Mr. Usgaon- 
kar did not make any application for 
withdrawal from the case. It was for the 
first time on 15th January. 1968, that he 
made an application which reads as 
under: — 

'T was retmned by the accused above- 
named to represent him in the above 
case. For reasons best known to the 
Court I feel that I shall be unable to 
continue any further. As such my 
vakalatnama may be please treated as 
withdrawn.” 
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As ■wiU appear from this application, 
the v^alatnama was not withdrawn on 
12th December, 1967, but on 15th Janu- 
ary, 1968. This is not aU. The case was 
further adjourned for recording defence 
evidence. On behalf of the applicant 
were examined defence witnesses Danan- 
jaia Babusso Gaudo and Panduronga 
Nuno Gaudo The examination-in-cWef 
was carried out by the applicant him- 
self in both cases. The applicant did not 
move the learned Magistrate that he 
would like to engage another advocate 
for carrying on examination-in-chief. 
The applicant could have engaged an- 
other advocate to examine the defence 
witnesses. The applicant actually parti- 
cipated in the trial and after he was con- 
vict^ he made a grievance that preju- 
^ce had been caused to him because Shri 
Usgaonkar could not cross-examine wit- 
ness Gones Vishnum Gaudo. Shri Tamba 
points out that in this case the leam^ 
Magistrate was not unfair to the appli- 
cant, and that, having regard to the evi- 
dence recorded, no prejudice was caused 
to the applicant. If the applicant does 
not wish to carry out cross-examination 
as in the case of prosecution witness 
Gones Vishnum Gaudo the Court cannot 
be blamed. The learned Magistrate con- 
sidered the application dated 15th Janu- 
ary, 1968, filed on behalf of the applicant 
and he passed the following order there- 
on, in Portuguese which, as translated, 
reads: — 

"The case is a simamary one. The wit- 
nesses were examined by the accused, 
and the prayer made for a new enquiry 
amoimts to dela 3 nng tactics and as such I 
reject the prayer for a new enquiry.” 

The scope of revision petition has been 
explained by this Court at length in Cae- 
tano Colaco v. Joao Rodrigues, AIR 1966 
Goa 32 I have been taken through the 
evidence and I find that the condusions 
of the learned Magistrate in support of 
conviction are based on evidence. This 
IS not at all a fit case for interference in 
exercise of the jurisdiction vested in this 
Court imder Sections 435 and 439 of the 
Code of Criminal Procedure. The order 
passed by the learned Llagistrate is nei- 
tiier illegal nor improper. There is no 
defect of jurisdiction in this case. 
In tbis view of the matter the 
reference made to this Court is not ac- 
cepted and the conviction and sentence 
imposed by the learned Magistrate is 
maintained. The revision petition is ac- 
cordingly rejected. 

HGP/D.V.C. Revision rejected. 
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V. S. JETLEY, J. C. 

Lourenco Rocha, Applicant v. Eudidas 
Joao Rodrigues and another. Respon- 
dents. 

Ref. No. 7 of 1968, D/- 16-2-1968 

(A) Criminal P. C. (1898), S. 98 (1) — 

Property wMch is subject matter of com- 
plaint and is stated to be stolen, found 
lying in house of accused — S. 98 (1) is 
not applicable in terms apart from the 
fact there is no allegation eitter in the 
complaint or in examination of complai- 
nant that the house of accused is used for 
deposit or sale of stolen property — 1957 
Cr. LJ 669 (Cal), FoU. (Para 3) 

(B) Criminal P. C. (1898), Ss. 516-A, 
96 — Complaint case against accused for 
paddy theft — Paddy found from house 
of accused not produced before Magis- 
trate — Question of ownership involved 
— Order of Magistrate directing seizure 
of paddy from house of accused held to 
be not l^al — S. 516-A not attracted. 

(Para 3) 

Cases Referred: Chronological Paras 
(1957) 1957 Cri LJ 669=ILR (1958) 

1 Cal 501, Amina Bewa v. Dukhi- 

moni Dasi 3 

P. G. Navelkar, for Applicant; Bosco 
Vasconcelos, for Respondents. 

ORDER: — This is a reference made by 
the learned Sessions Judge imder Sec- 
tion 439 of the Code of Cr imin al Proce- 
dure. 

2. The facts leading to this reference 
broadly stated are that a complaint was 
filed by complainant Eudidas Joao Rod- 
rigues against accused Lourenco Rocha 
and accused Rita Liberata Mascarenhas 
under Sections 379 and 447 of the Indian 
Penal Code. The case of the complainant 
was that the accused had removed paddy 
from his field and thereby committed 
theft and also criminal trespass. Ihe 
learned Magistrate after examining the 
complainant passed an order dated 13th 
October, 1967, directing that a bailable 
warrant should be issued against accused 
Lourenco Rocha under Sections 447 and 
379 of the Indian Penal Code and also 
directing the police that on the basis of 
the warrant issued by him the paddy 
lying in the house of the accused Louren- 
co Rocha should be seized and handed 
over to the Sarpanch of Ambaulim. Ac- 
cused Lourenco Rocha felt aggrieved by 
this order and filed a criminal miscel- 
laneous application wherein it was pray- 
ed that the decision regarding seizure of 
the paddy be set aside as it has not the 
support of law. 

The learned Sessions Judge treated this 
application as a revision application 
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a mere matter of procedure, but is a 
matter of substantive right so far as the 
parties to the suit are concerned. 

5. This decision found its support from 
the decision of the Federal Court in 
Venugopal v. Krishaswami, AIR 1943 FC 
24. The question in that case was whethCT 
the separation of Burma from Ind i a in 
the year 1937, had the effect of depriv- 
ing the Trichinopoly Court of its juris- 
diction to continue a suit in respect of 
the properties which were situated in 
Burma, The suit was instituted in the 
year 1932, when Burma was part of Incha 
and some of the items of properties 
included in the suit were those rituated in 
Trichinopoly, while the remaining items 
were properties situated in Burma. There 
was no dispute on the question that the 
suit was properly commenced and that 
the Court was competent to adjudicate 
upon the claims relating to both these 
sets of properties. The Federal Court 
ruled that a right to continue a duly 
instituted suit is in the nature of a 
vested right and it cannot be_ taken away 
except by a clear indication to that 
effect in the subsequent enactment or 
statutory notification limiting the juris- 
diction of the Court which had already 
entertained the suit in proper exerase of 

jurisdiction it had at the time of the 
institution of the suit. It was also point- 
ed out that; 

"the true position is not whether there 
is any express provision permitting the 
continuance of pending procee<togs but 
whether there is any clear indication 
against the continuance of pending pro- 
ceedings to their normal termination.” 

6. Another case referred to is of the 
Supreme Court in Ramanna v. Nallappa- 
raju, AIR 1956 SC 87. There the ques- 
tion was one of jurisdiction to execute 
a decree by a Court. The subject-matter 
of the decree had come to be transferred 
subsequently to the jurisdiction of another 
Court; and in that respect it vras observed 
by their Lordships that it is settled law 
that the Court -which actually passed the 
decree does not lose its jurisdiction to 
exercise it, by reason of the subject- 
matter thereof being transferred sub- 
sequently to the jurisdiction of another 
Court. 

7. In the case of Raghunath Hanumant 
V. Sadashiv, 52 Bom LR 871 = (AIR 1951 
Bom 270), a similar principle has been 
enunciated. There the Court had to con- 
sider the effect of the amendment made fay 
the Bombay Civil Courts (Amendment) 
Act, 1940 and it was observed by Gajendra- 
gadkar J. after examining the pro-visions 
of the Amendment Act as foUo-ws; 

' The legal position -with regard to the 
litigants’ right to file an appeal is fairly 
well settled. The amendments made by 
the present Act cannot be said to be merely 
1969 Gui./7 IV G— 23 


procedural If they had been merely pro- 
cedural, -they would ob-viously have been 
retrospective. But in so far as one of these 
amendments changes the forum of appeal 
in some cases it cannot be said that this 
c han ge is a mere matter of procedure. It 
clearly touches a right which was in 
existence at the time when the Act was 
passed, and this right to file an appeal in 
a higher forum has been always regarded 
as an important right vesting in the liti- 
gants at the time when the suits or pro- 
ceedings are instituted. There is no doubt 
that whm the present suit was instituted 
the parties to the suit had a right to come 
to this Court in appeal against the decree 
that may ultimately be passed in the suit. 
If this right which had vested in the par- 
ties at the _ time when the suit was in- 
stituted is intended to be taken away by 
the present amendment Act, such inten- 
tion must appear clearly and unambigu- 
ously in the provisions of the Act. 

» * * » * 

It would thus be clear that in dealing 
with the preliminary objections raised be- 
fore us in the present appeal we must 
bear in mind_ that the parties to the present 
suit had a right to come to this Court in 
appeal against the decree that would be 
passed in this suit. There is no doubt that 
Legislature can take away that right if 
they deem it proper to do so But the 
right must be taken away expressly or by 
necessary implication. It must appear 
manifest on readmg the pro-visions of the 
amending Act that there was no doubt 
whatever that Legislature intended by the 
amending Act to take away the parties’ 
right in the matter of appeal.” 

This decision was followed in a subse- 
quent decision in Prabhakar Bhaskar v. 
tJsha Prabhakar, 55 Bom LR 59 = (AIR 
1953 Bom 189) and the observations quoted 
hereinabove were also followed in that 
subsequent decision. 

8. The same line of reasoning has been 
adopted inthecaseofDoongarmalv. Roop- 
singh, AIR 1957 Raj 336. In that case S 21 
of the Rajasthan Civil Courts Ordinance, 
1950, as amended by Rajasthan Act (6 of 
1956), was considered; and it was held 
that S. 21 of the Rajasthan Civil Courts 
Ordinance, 1950, as amended fay Rajasthan 
Act (6 of 1956), which came into force on 
11-4-1956 can have no application to suits 
decided before the amendment was 
brought into force though appeals there- 
from were actually filed after the amend- 
ment. It was further held that no doubt 
a right of appeal is not mere procedural 
matter and it pertains to the domain of 
substantive rights. Such a right cannot be 
allowed to be taken away retrospectively 
unless an express provision to that effect 
has been made by the Legislature or the 
same result is deducible on the principle 
of necessary intendment It has been fur- 
ther observed that where a judgment from 
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which an appeal lies is pronounced a right 
of appeal at once arises to the aggrieved 
party to appeal from the decision given, 
to a Co^nt which would be authorised to 
receive it at that time. It has been further 
observed that the aggrieved party would 
be within his rights on that very day to 
prefer an appeal from the decision by 
which he was feeling aggrieved, and in 
consonance with the law which was in 
force then, he would be well within his 
right to institute his first appeal in the 
High Court. This right cannot, in any way, 
be affected simply because he filed his 
appeal not imm ediately after the judgment 
sought to be appealed against was deliver- 
ed, but he presented the appeal later with- 
in the period of limitation permitted to 
him imder the law. It follows that this 
right cannot be allowed tobeafiected by 
any amendment of the law which may 
have been brought into force in between 
the pronoimcement of the judgment and 
the presentation of the appeal For, to 
allow this to be done woiild be to give a 
retrospective efiect to the amendment 
contrary to the well-settled principle that 
laws touching the substantive rights of 
parties, as contradistinguished from their 
procedural rights, should be applied pro- 
spectively only, a retrospective operation 
being only permissible where legislature 
has made an express pro\'ision to that 
effect or such a result is irresistibly de- 
dudbleon the theory of necessary intend- 
ment,” 

9. Llr. Shah for the appellant on the 
other hand relied upon two decisions in 
support of his contention. 

10. In (1906) ILR 28 All 93, construc- 
tion of S. 17 (1) of the Chdl Courts Act 
(No XII of 1877) was considered. Sec- 
tion 17(1) of that Act provided as follows: — 

"Where any Civil Court rmder this Act 
has from any cause ceased to have jurisdic- 
tion vdth respect to any case, any procee- 
ding in relation to that case, wMch ti 'toat 
Court had not ceased to have jurisdiction, 
might have been had therein may be had 
in the Court to which the business of the 
former Court has been transferred” 
Having regard to this provirion, it was 
obvious that by reason of the Notification 
of the Government referred to in that 
case the District Judge has ceased to have 
jurisdiction. We have no such pro%Trion 
in the Notification issued rmder S. 22A of 
the Bombay Civil Courts Act; nor do we 
find any such provision which can help 
the present appellant. This case cannot, 
therefore, help the appellant as it proceed- 
ed on the construction of a different type 
of provision contained in S 17(1) of the 
Civil Courts Act, 1877. 

11. The other case relied upon by the 
learned Advocate for the appellant is of 
M. Subbavya v. M. Rachayya, AIR 1915 
Mad 362. That case, no doubt, supports the 
argument advanced by the learned 


Advocate for the appellant but, with res- 
pect, it is not possible to agree with the 
reasoning and the conclusion arriv'ed at 
therein. 

12. The principle that can be deduced 
from the authorities referred to above, at 
any rate lairs down clearly the porition 
that the right of appeal is not merely a 
procedmul matter but it is a substantive 
right and that such a right can only be 
taken away by express provision to that 
effect Such a right cannot be allowed to 
be taken away retrospectively unless ex- 
pressly provided for by the Legislature. A 
right of appeal arises toapai^ with the 
institution of the suit and, at any rat^ at 
the date when the decision has been given 
bj' ihe Court, so as to consider the autho- 
rity of the superior Court having right to 
hear the appeal in respect of any such casa 

already pointed out hereinabove, the 
Notification does not affect any pending 
cases or cases decided by the Court prior 
to the Notification coming into force or in 
any wayaffectu^ the jmisdiction of the 
appellate Court in respect of the decisions 
in those suits. The institution of the suit was 
proper and that continued till the decision 
of the suit and the right of appeal arose 
on 9-10-1959. The Notification issued 
under the Bombay Civil Comts Act did 
not exist and, therefore, in any view of 
the matter, the right to appeal tmder S. 96 
C. P. C. was to the District Judge at 
Godhra, which Coint had the jurisdiction 
over the Court at KaloL The District 
Coiurt at Godhra was authorised to hear 
the appeal over the decision of the Civil 
judge Jr. Dn. KaloL That jurisdiction of 
the District Court has not been affected by 
any express provisioa and the District 
Court was not in any way wrong in enter- 
taining the appeal and deciding the same. 

13. In the present case, the defendant 
himself had gone in appeal He had raised 
a contention in the lower Court on the 
footing that by reason of the Notification 
issued on 3-^1959 by the Governor 
of Bombay under Section 7 of the 
Bombay Land Revenue Code the 
Civil Court had no jurisdiction to 
entertain the suit; but that obvioiisly 
could not affect the jurisdiction of the 
Civil Court unless any Notification under 
the Bombay Civil Comts Act was issued. 
That ground was taken in appeal and it 
was negatived by the leamrf District 
Judge. It was further observed by the 
learned District Judge that it was admitt- 
ed by both the sides that no such Notifi- 
cation was issued by the C^vemor of 
Bombay imder S. 22A of the Bombay Civil 
Courts Act transferring the said village 
within the jurisdiction of the ixalol Court 
to that of Baroda Court. Naturally, there- 
fore, the learned District Judge had no 
occasion to go into that ctuestion. If the 
defendant himself had chosen the fonim 
of going in appeal before the District Court 
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at Godhra and if he wanted to raise any 
contention about the District Court at 
Godhra having no jurisdiction to entertain 
fte appeal, it was ^ duty to produce that 
Notification and have the decision obtain- 
ed in that respect. It was only at the tune 
of hearing of this appeal that this con- 
tention has come to be raised. Thus he 
can be taken to have waived any such 
point and, at any rate, such a contention 
cannot be allowed to be raised at this 
stage in appeaL But, in the view that I 
have taken it is not necessary to go into 
that aspect of the case. 

14. Thus, the District Court at Godhra 
had authoritv to hear the appeal ^d there 
^vas nothing wrong in the District Court 
at Godhra hearing the appeal from the 
decision of the Court at KaloL 

15. The next point raised by Mr. Shah 
in this appeal was that the ^vriting, Ex. 24, 
has been wrongly admitted in evidence by 
the trial Court. According to him the writ- 
ing appears on adhesive stamps. While 
the upper two stamps have been cancell- 
ed by reason of the defendant putting 
his signature thereon, the two stamps 
therebelow have not lieen cancelled. The 
contention was that S. 12 of the Stamp 
Act has been contravened, which provided 
as follows : — 

"12(1) (a) Whoever affixes any adhesive 
stamp to any instrument chargeable with 
the duty which has been executed by any 
person shall, when affixing such stamp 
cancel the same so that it cannot be 
used again; 

s * • * • * 

(2) Any instrument bearing an adhesive 
stamp which has not been cancelled so 
that it cannot be used again, shall, so far 
as such stamp is concerned, be deemed to 
be unstamped” 

Then he invited a reference to the case 
of Kasan Shah v. Atta UUah, AIR 1933 
Lah 148 (2), which lays down that such a 
document would be inadmissible in 
evidence. That was a case of a promis- 
sory note on which four stamps were 
affixed, three of them were cancelled and 
one was not cancelled; and it was held 
that the document was inadmissible in 
e\*idence. In the instant case, the writing 
Ex. 24, has been held by both the Courts 
not to be a promissory note as such and 
it cannot, therefore, stand in line with 
consideration of such a question which 
would arise in respect of a promissory 
note. The only effect arising out of want 
of cancellation of any stamp in any such 
writing arises under S 12(2) of the Stamp 
Act and it is, therefore, to be deemed as 
unstamped. Treating the same as im- 
Etamped document, the trial Court has by 
passing an order on 17-10-1959 directed 
the plaintiff to pav the stamp required to 
be affixed on an instalment-bond. He also 
directed him to pay a certain penalty re- 


quired to be paid for the same. In all he 
was required to pay Rs. 185.57, before it 
was admitted in evidence. Apart from 
that position, under S. 35 of the Bombay 
Stamp Act, 1958, where an instrument has 
been admitted in evidence, such admission 
shall not, except as provided in S, 53, be 
called in question at any stage of the same 
suit or proceeding on the ground 
that the instrument has not been duly 
stamped. Thus, once the document is admit- 
ted m evidence, it would not be open to the 
defendant to challenge the admission of 
any such document in that suit on any 
such ground that the instrument has not 
been duly stamped. Mr. Shah, the learn- 
ed Advocate for the respondent referred to 
a decision of Javer Chand v. Pukhraj 
Surana, AIR 1961 SC 1655, saying that 
such a question is not permissible to be 
raised now by the defendant at this stage. 
It was held in that case as follows: 

"Where a question as to the admissi- 
bility of a document is raised on the 
groimd that it has not been stamped or 
has not been properly stamped, the party 
challenging the admissibility of tide docu- 
ment has to be alert to see that the docu- 
ment is not admitted in evidence by the 
Court. The Court has to judicially deter- 
mine the matter as soon as the document 
is tendered in evidence and before it is 
marked as an exhibit in the case. Once a 
document has been marked as an exhibit 
in the case and has been used by the par- 
ties in examination and cross-examination 
of their witnesses, S. 36 comes into opera- 
tion. Once a document has been admitted 
in evidence, as aforesaid, it is not open 
either to the Trial Court itself or to a 
Court of Appeal or Revision to go behind 
that order. Such an order is not one of 
those judicial orders which are liable to be 
reviewed or revised by the same Court or 
a Court of Superior Jurisdiction”. 

The mere fact that the defendant remain- 
ed absent at the time of hearing of the 
suit is no justification to mge to this Court 
that he had no opportunity to oppose 
the admission of any such writing. He 
could well have attended the Court and 
taken precautions to see that the document 
was not admitted. 

16. The claim has been decreed by the 
trial Court and there is nothing that can 
be urged in that respect. 

17. In the result, therefore, this appeal 
fails and is dismissed with costs, 

GGjM/D.V.C. Appeal dismissed. 
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AIR 1969 GUJARAT 100 (V 56 C 20) 
J. M. SHETH, J. 

Kacharji Hariji, Appellant v. State of 
Gujarat, Respondent 

Criminal Appeal Ho. 465 of 1967, 
D/-27-6-1967 against judgment of Chief 
City Magistrate, Ahmedabad in CrL Case 
No. 988 of 1966. 

(A) Evidence Act (1872), S. 3 — Cir- 
cumstantial evidence — Conviction on — 
(Criminal P. C. (1898), S. 367). 

Conviction can be based on circum- 
stantial evidence, only if that e^ddence is 
incompatible with the innocence of the 
accused, (Para 5) 

^) Evidence Act (1872), Ss. 8, 27 — 
Evidence of conduct — Admissibility — 
Accused giving information to Police 
head constable in presence of Panchas that 
he would show the stolen goods — He 
further taking them to cow-dung hiU and 
from there taking out stolen ancles — 
This done on very nest day after com- 
mission of offence — This evidence being 
evidence of conduct of the accused was 
admissible under S. 8 — It was also ad- 
missible under S. 27. (Para 5) 

(C) Evidence Act (1872), S. 114, Illustra- 

tion (a) — Proof of possession of stolen 
goods and not of possession of place where 
those goods were hidden and found is 

necessary. (Para 6) 

(D) Evidence Act (1872), Ss. 114, Illns- 
tration (a) and 8 — Presumption imdcr 
S. 114(a) when arises — ■ Mere pointing 
out place where articles are hidden — 
Not sufficient — (Penal Code (1860), Ss. 
379, 411). 

The question of raising a presimption 
under S. 114 Illustration (a) mises for 
consideration only after it is proved 
that the accused was in possession of 
stolen articles, after the commission of 
theft If the accused merely points out 
a place where the articles are hidden and 
produces those articles therefrom there 
are several possibilities; one possibility is 
that he had knowledge of the exact spot 
where the articles were hidden, as he 
himself \vas an author of concealment. 
The second possibility is that he may 
have gathered that information from a 
person who was the author of conceal- 
ment. Another posdbUity that can be 
envisaged is that he may have actually 
seen a person concealing those articles. 
His seeing a thief concealing those articles 
may not be objected to. by that thief, 
as a thief might happen to be his friend 
or relation. It cannot be necessaril 5 ’^ de- 
duced from these circumstances only that 
he must necessaril 3 * be a thief. His know- 
ledge without he being a thief, from other 
sources cannot be necessarily ruled out. 

In absence of any- other evidence, on 
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mere pointing of a place where the arti- 
cles were concealed, and on accoimt of 
the production of those articles there- 
from it cannot be necessarily deduced 
that that person must be either a thief or 
a receii^ of stolen property. If it had 
been pointed out very soon after the 
commission of the theft, no doubt it is a 
circumstance, which will raise a very 
strong suspicion against the man. But a 
strong suspicion cannot take a place of 
prool In tte absence of any other evi- 
dence and in the absence of any incrimi- 
nating statement made, at the time of 
giving infonnation, as for example, that 
he was the author of concealment, this 
circumstance, found against that person 
can be explained on any other rational 
hypothesis. The circumstantial evidence 
therefore, will not be such as to be in- 
compatible with the innocence of the ac- 
cused. That person, therefore, cannot be 
presumed to be a thief or a receiver of 
stolen property. AIR 1958 Mad 384 &AIR 
3.958 Mad 451 & AIR 1959 Pat 54, Disting, 
and ExpL; AIR 1930 Bom 244 & AIR 1945 
Bom 292 & CrL App. No. 291 of 1943, 
D/- 11-11-1943 (Bom), FoU. (Paras 13. 14) 

Cases Referred: Chronological Paras 

(1959) AIR 1959 Pat 54 (V 46) = 

1959 Cri LJ 219, Motilal v. 

State 9 

(1958) AIR 1958 Mad 384 (V 45) = 

1958 Cri LJ 1042, In re, Kirukku 
Mayandi 7 

(1958) AIR 1958 Mad 451 (V 45) = 

1958 Cri LJ 1196, In re, ilurugan 8, 9 
(1955) AIR 1955 SC 104 (V 42)= 

1955 SCR 903=1955 Cri LJ 196, 
Ramakrishna Mithanlal Sharma 
V. State of Bombay 8 

(1945) AIR 1945 Bom 292 (V 32) = 

47 Cri LJ 51, Chav'adappa Pujari 
V. Emperor 9, 11 

(1945) AIR 1945 Lah 27 (V 32) =46 
Cri LJ 407, Sher Mohd. v. 

Emperor 8 

(1943) Cri Appeal No. 291 of 1943, 

D/- 11-11-1943 (Bom), Rama 
Balappa v. Emperor 9, 12, 14 

(1938) AIR 1938 Bom 463 (V 25) = 

40 Bom LR 927=40 Cri LJ 48, 
Emperor v. Yeshaba SaMioba 14 

(1936) AIR 1936 Nag 200 f\'’ 23)= 

37 Cri LJ 1047= ILR (1936) Nag 
78, ML Jamunia Partap v. Em- 
peror 8, 12 

(1930) AIR 1930 Bom 244 (V 17) = 

32 Bom LR 574=31 Cri LJ 1104, 
Emperor v, Shi\T3utraya Baslin- 
gaj’a 10. 14 

(1914) AIR 1914 Oudh 176 (V 1) = 15 
Cri LJ 410, Rustom Singh v. 

Emperor 14 

(1890) ILR 14 Bom 260 (FB), Queen 
Empress v. Nana 11, 12 

(1882) HR 6 Bom 731, Empress 
V. Malhari 14 
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M. F. Thakar, for Appellant; G. T. 
Nanavati, Asstt Govt. Pleader, for the 
State. 

JUD ORIENT : — This is an appeal, filed 
by the appellant from Jail, against the 
order of conviction and sentence, passed 
against him in criminal Case No. 988 of 
1966, by the learned Chief City Magis- 
trate, Ahmedabad, Shri P. M. Mehta, 
The_ appellant is convicted of an offence, 
punishable under Section 379 of the 
Indian Penal Code and is sentenced to 
suffer three months’ rigorous imprison- 
ment and to pay a fine of Rs. 100/- and 
in default of payment of fine, to imder- 
go one month’s further rigorous impri- 
sonment. 

2. The prosecution story is briefly 
stated as imder; — 

There is a firm, named Everest Chemi- 
cal Industries, situated at Maninagar, 
Rambaug, manufacturing medicines On 
21st October, 1966, at about 11.00 a. m. 
four boxes of medicines were sent 
through Chhanaji Nathaji, an employee 
of the said firm. Three boxes were to 
be sent to Surat and one was to be 
sent to Botad. One which was to be sent 
to Botad was to be sent through Bharat 
Transport Co , situated near Sarangpur 
Gate, at Ahmedabad. The three boxes 
which were to be sent to Surat were to 
be sent to Ambika Medical Stores at 
Surat and the necessary slips for the 
same were attached to the boxes The 
said firm was a partnership firm and 
one of the partners was the complainant, 
Ratilal Amthalal. The aforesaid four 
boxes were carried by Chhanaji in a 
hand-cart to Sarangpur Gate. He park- 
ed his cart outside Bharat Transport Co. 
near Sarangpur Gate. One box of medi- 
cmes, which was to be sent to Botad was 
carried by him to Bharat Transport Co., 
leaving the three other boxes in the said 
handcart, unattended to. On his return 
after delivering one box to Bharat Trans- 
port Co , he found his cart as well as 
the three boxes of medicines, left in that 
cart, missing. He searched for the same, 
but it was in vain. He, therefore, report- 
ed about the incident to his master, Rali- 
lal, who in his turn, filed a complaint at 
Kalupur Police Station. One of the three 
boxes contained 50 bottles of Syrup 
Vasaka, valued at about Rs 175/-. The 
second one contained 44 bottles of Cough- 
ex, valued at about Rs 198/- and the 
third contained 36 bottles of Isewhite 
Syrup, valued at about Rs 153/-. On 
22nd of the same month, L e on the 
next day, one police constable. Dattu of 
D. C. B. got information that the present 
appellant and the other two named. 
Fata Bhikha and Dharma Shiva have 
committed a theft of these three boxes 
and they have hidden them somewhere 
near Dudhesh-war. Dattu conveyed that 
information to the Head-Constable 


Sukhaji, and Sukhaji incidentally caught 
hold of the present appellant and on be- 
ing questioned, he showed his willingness 
to point out the muddamal. The informa- 
tion was given in the presence of pandias. 
It was noted down in the initial panch- 
nama. The police and the panchas went 
to the place near a Chawl of Galaji near 
Dudheshwar at the instance of the ap- 
pellant, and in a cow-dimg hill, these 
bottles and parts of the boxes were found 
hidden and they were brought out by the 
accused-appellant in the presence of 
panchas. They were in a gunnybag in 
the said cow-dung hill. Panchnama Ex. 7 
was drawn up. The appellant was arrest- 
ed. After necessary investigation, charge 
sheet was sent against him. 

3. The learned Magistrate, relying 
upon the evidence of pointing out the 
muddamal stolen bottles by the accused, 
which were foimd hidden in a cow-dimg 
hill at Dudheshwar, near Galaji Chawl 
on a day next to the day of the offence, 
found that this appellant must be a 
thief. On the basis of it, he convicted 
the appellant of the offence in question. 
The appellant’s version was that he had 
not committed any offence. He had not 
led any defence evidence. 

4. The learned Advocate, Shri M. F. 
Thakar, appearing on behalf of the ap- 
pellant, contended that the evidence led 
by the prosecution was not sufficient to 
hold the appellant guilty of the offence 
in question. The fact that the theft in 
question had taken place and the fact 
that the muddamal bottles found, form- 
ed a part of the stolen property, are not 
challenged by him. There is overwhelm- 
ing evidence, led by the prosecution to 
prove those facts. That evidence is reli- 
able evidence and it deserves credence. 
It is proved beyond reasonable doubt 
that the theft of three boxes, containing 
bottles of medicines had taken place, as 
deposed to, by the complainant RatilaL 
It is also proved beyond reasonable 
doubt that a part of that stolen property 
was found from a cow-dimg hill, situated 
near Galaji Chawl. It was in open piece 
of land. Those bottles were found in a 
gunny bag. and also the remnants of boxes 
in which these bottles were kept at the 
time they were taken by Chhanaji in 
a cart, were also foimd from that cow- 
dung hiU. The stolen property has been 
identified by the complainant. His evi- 
dence on that point is not challenged It 
is thus proved beyond reasonable doubt 
that the stolen property was found on 
the next day after the commission of the 
offence from the aforesaid cow dung hill. 

It is further proved from the evidence of 
the police head-constable, Sukhaji, Ex 
8 and panch witness, Babulal, Ex 6, that 
the appellant had given information to 
the police head-constable, Sukhaji in the 
presence of the panchas that he would 
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show the goods and he took the police and 
panchas at this cow-dung hill, situated 
near Galaji Chawl near Dudheshwar. It 
also appears from the evidence of this 
panch \wtness Babubhai that it was ap- 
pellant who took out these bottles etc. 
from that cow dung hill. It is true that 
this had been done on the very next 
day after the commission of the offence 
in question. It is only on this evidence 
that the appellant has been convicted of 
the offence in question. 

4A. It is significant to note that no 
statement is made by the appellant that 
he was the author of concealment It is 
not stated by the police head-constable, 
Sukhaji or the panch witness Babubhai 
or the police constable Dattu that the 
appellant gave the information that he 
had hidden these articles which formed 
a part of the stolen property at the place 
pointed out by him and wherefrom he 
produced these Articles. 

5. The interesting question that arises 
for determmation in this appeal is 
whether from this evidence only, it can 
be said that this appellant was in conscious 
possession of the stolen Articles and if 
so, the presumption can be raised against 
him m view of the illustration (a), 
given in Section 114 of the Indian Evid- 
ence Act, that he was a thief It could 
without any hesitation, in my opinion, 
be said that the conviction of the appel- 
lant is based on circumstantial evidence. 
There is no direct evidence to prove the 
guilt of the appellant. It is a weU-settl- 
ed position of law that conviction can be 
based on circumstantial evidence, only if 
that evidence is incompatible with the m- 
nocence of the accus^ In my opinion, 
it could also be said that this evidence 
is the evidence of the conduct of the ai^ 
pellant which may be admissible evi- 
dence under Section 8 of the Indian Evi- 
dence Act. It could be said that this evi- 
dence was admissible imder Section 27 of 
the Indian Evidence Act. 

6. The learned Assistant Government 
Pleader, Shri G. T. Nanavati, appearing 
on behalf of the res;Mndent-State, 
seriously contended that this was not a 
mere case of producing stolen articles. 
It was not a mere case of pointing out the 
place where the stolen articles were 
found. It was a case wherein certain in- 
formation was ^ven and on the basis 
of that information, discovery was made 
and that discovery was coupled with a 
circumstance of production of conceal- 
ed articles by this very appellant who 
had given that information. He, therefore, 
contended that in such a case, where the 
articles were concealed in a cow dung 
hill, which cannot be easily seen by other 
persons, it should be presumed that this 
appellant was in exclusive possession of 
it. It was on the basis of his exclusive 


^owledge. Once it is found that he was 
in conscious possession of those articles, 
presumption can arise in under Section 
114 of the Evidence Act in wew of the 
illustration (a), ^ven in that section, 
that he was a thief, the reason was that 
his possession of stolen articles was very 
recent. I have not got the slightest hesi- 
tation in accepting his argument that if 
the appellant is found in possession of 
the stolen property, his possession being 
very recent, the provisions of Section 
114 of the Evidence Act, can be pressed 
into service. That section runs as imden 

"The Court may presume the existence 
of any fact which it thinks likely to have 
happened, regard being had to the com- 
mon course of naturi events, human 
conduct and public and private business, 
in their relation to the facts of the parti- 
cular case.” 

The illustration fa) given in that Sec- 
tion states that the Court may presume 
that a man who is in possession of stolen 
goods soon after the theft is either the 
thief or has received the goods knowing 
them to be stolen, unless he can accoimt 
for his possession. It is, therefore, evi- 
dent that if the appellant is found in 
possession of this stolen property soon 
after the commission of the theft, the 
Court can presume that he is a thief. 
For attracting the provisions of this sec- 
tion, it must be first proved satisfactorily 
that the appdlant was found in posses- 
sion of stolen goods after the theft. It is 
also true that what is to be proved is 
the possession of the stolen articles and 
not the possession of the place where- 
from these stolen articles were found. 
The argument of the learned Asstt Gov- 
ernment Pleader, Mr. Nanavati, that the 
fact that this cow dung hill was situated 
in a place which was not in possession 
of the appellant, has not got a very 
material bearing on the question of pos- 
session of articles by the appellant, is no 
doubt well founded. Even if the place 
wherefrom such articles are found, is 
accessible to others and is not in exclu- 
sive possession of the appellant, the ap- 
pellant may, in given circumstances, be 
in exclusive possession of those articles. 
It could also be said that if the appel- 
lant had given an information that he 
had hidden these articles and as a result 
of the information given by him, these 
articles were discovered therefrom, he 
could have been said to be in possession 
of those articles and the presumption 
contemplated under Section 114 of the 
Indian Evidence Act, could have been 
raised. If in that case, the appellant was 
not in a position to account for his pos- 
session, it could have been presumed that 
he was a thief or a receiver of stolen 
property. The argument canvassed before 
me by the learned Assistant Govern- 
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ment Pleader was that in view of the 
fact that the appellant Rave this infor- 
mation, namely; of showmg the_ goods, 
as deposed to, by the panch witnesses 
and he took the panchas and the police 
to this cow-dung hill and there he him- 
self produced these concealed articles, 
which were admittedly the ^olm arti- 
cles, a presumption could arise in viw 
of the provisions of Section 114 of the 
Indian Evidence Act that the appellant 
was in conscious possession of these 
di-ticles and as his possession was_ recent 
and he had not accounted for his pos- 
session, he can be presumed to be a 
thiei In short, his argument was that 
this was not a mere case where the ap- 
pellant had the knowledge of the place 
where the stolen articles were kept. It 
was something more than that and hence, 
he can be said to be in conscious posses- 
sion of these articles It could be in toe 
circumstances of the case said that tois 
fact was within the exclusive knowledge 
of the appellant and unless he explai^ 
as to how he came to know about this 
place of concealment, it should be pre- 
sumed that he must be a thief. In my 
opinion, these arguments are not w^ 
founded arguments. I must frankly 
state that his arguments do get support 
to a certain extent from the decisio^ 
relied upon by him, which I will presemiy 
refer to Before I advert to those autho- 
rities, 1 would first refer to Section 8 of 
the Indian Evidence Act, which is material 
for our purposes. It reads as unden- 

"Any fact is relevant which shows or 
constitutes a motive or preparation for 

any fact in issue or relevant fact 

The conduct of any party or of any agent 
to any party, to any smt or proceetong, 
in reference to such suit or proceeding, 
or in reference to any fact m issue 
therein or relevant thereto, and toe con- 
duct of any person an offence agamst 
whom is the subject of any proceedmg, 
is relevant, if such conduct influences or 
is influenced by any fact in issue or rele- 
vant fact, and whether it was previous or 
subsequent thereto 

Explanation 1. — The word "conduct” 
in this section does not include state- 
ments, unless those statements accom- 
pany and explain acts other than state- 
ments; but this explanation is not to 
affect the relevancy of statements under 
any other section of this Act. 

Explanation 2. — When the conduct of 
any person is relevant, any statement 
made to him or in his presence and hear- 
ing which affects such conduct, is rele- 
\-ant.” 

This section lays down that the evi- 
dence of the conduct in the circum- 
stances referred to therein, is relevant, 
and that being so. such ewdence will be 
admissible evidence. 


7. In a case in re Kirukku Mayandi, 
AIR 1958 Mad 384, Ramaswami J. (as he 
then was) has made the following obser- 
vations, on which the learned Assistant 
Government Pleader, Shri Nanavati has 
laid stress; 

"In cases of pointing out, especially of 
stolen properties, toe real question is not 
so much whether toe accused was in 
physical possession of the properties 
hidden somewhere or buried in some 
field as whether he was the person that 
so hid the properties, for a person who 
buries treasure m a spot unknown to 
others is really in possession of it and 
it does not matter whether it is m a field 
not in his occupation or in his own 
house.” 

I am in respectful agreement with these 
observations made. It is further observ- 
ed therein as under — 

"A person is said to be in possession 
of a thing when toe facts of a case are 
such as to create a reasonable expecta- 
tion that he will not be interfered with 
toe use of it. Thus, a person who hides 
a thmg is m possession of it because he 
gains thereby a reasonable guarantee of 
the use of it Then if the accused does 
not satisfactorily account for its posses- 
sion, mere denial of theft or possession 
is not explanation and the presumption 
imder Section 114, Evidence Act, can be 
draivn against him” 

I am also in respectful agreement with 
these observations made Thereafter, toe 
following observations are made: 

"The question whether the person who 
has pomted out has not himself hidden 
it is purely a question of fact If the 
Court comes to the conclusion on toe 
facts that the accused has hidden the 
property in question, one important step 
in resorting to the aid of illustration (a) 
to Section 114 of the Act is satisfied, viz., 
possession.” 

I am also in respectful agreement with 
these observations made. It is further 
observed that ; 

"It is not toe law that toe accused 
must positively prove his explanation. It 
is enough if his explanation is found to 
be reasonably true. No weight wiU be 
attached to the explanation however, if 
it is unreasonable or manifestly inade- 
quate or improbable on toe face of it ” 

In toe body of toe judgment, at page 
386, in paras 12 to 14, certain observa- 
tions have been made, on which reliance 
is placed by the learned Assistant Gov- 
ernment Pleader, in support of his argu- 
ments. They can be referred to, wath ad- 
vantage at this stage: — 

"In cases of pointing out, especially of 
stolen properties, the real question is not 
so much whether the accused was in 
physical possession of the properties hid- 
den somewhere or buried in some field 
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as whether he was the person that so 
hid the properties, for a person who 
buries treasure in a spot unknown to 
others is really in possession of it and 
it does not matter whether it is in a 
field not m his occupation or in his own 
housa The person who hides a thing has 
possession of it for he has both the Ani- 
mus and the Corpus 

Possession is acquired whenever the 
two elements of corpus and animus come 
into co-existence. Salmond defines the 
possession of a material object as the 
continuing exercises of a claim to the 
exclusive use of it A person is therefore 
said to be in possession of a thing when 
the facts of a case are such as to create 
a reasonable expectation that he will not 
be interfered with the use of it Thus, a 
person who hides a thing is in posses- 
sion of it because he gains thereby a 
reasonable guarantee of the use of it. 
Then if the accused does not satisfactorily 
accoimt for its possession, mere denial is 
not explanation 

The clinching question, therefore, as 
mentioned by Mr. Y. S. Bao in his ^^u- 
able monograph — Circumstantial and 
Presumptive Evidence — Page 119 & 
foU., in cases of mere pointing out is, 
whether the person who has pointed out 
has not himself hidden it and this 
is purely a question of fact If the Court 
comes to the conclusion on the facts that 
the accused has hidden the property _ in 
question, one important step in resortmg 
to the aid of illustration (a) to Section 
114 of the Act is satisfied, viz., posses- 
sion The line of inquiry as to whether 
the accused person who pointed out the 
thing was the person who had hidden it 
is very clear. 

The difficulty with regard to the place 
where the property is found, being a 
public place or a place not in the control 
of the accused .... .is got over if the 
property is foimd to be so carefully and 
cautiously hidden away from_ human 
gaze that a member of the public could 
not possibly know of its presence there 
and it therefore leads to the inference 
that the person who knows its wher^ 
abouts is the person who secreted it 
there.” 

These observations indicate that on 
account of certain circumstances foimd, 
it can be undoubtedly said that the per- 
son who knew the whereabouts, must be 
the person who secreted it there In 
short the circumstances must be such as 
to point to one conclusion that he must 
he the person who had hidden those Arti- 
cles at the place and that question is a 
question of fact 

It has been further observed therein as 
imder — 

"It is upto the investigating officers to 
question the accused as to the details 
of the exact location of the secreted arti- 


cle and to lead evidence as to the secrecy 
of the place, the correspondence between 
the details given out by the accused and 
the actual finding of the article, and the 
case with which the accused got straight 
to the point at which the article was con- 
cealed, in order to show that the accused 
must have dealt with the object to justi- 
fy the knowledge displayed. The detailed 
knowledge of the location of the secret- 
ed object will serve to displace other 
hsTiothesis that may be possible though 
not probable. 

The hypothesis that some one told the 
accused of the place of secretion is dis- 
placed by the very knowledge displayed, 
for it is unnatural that such details of 
secretion would be conveyed to another 
out of mere idle curiosity. Finally this 
hypothesis is totally vacated If the accus- 
ed does not reveal the name of the per- 
son who has imparted to him this pre- 
cious information, for it is impossible to 
believe that the accused is prepared to 
lose his life or liberty for the sake of his 
Mendly obligation to keep the secret, nor 
is it reasonable to exp^ any sense of 
moral obligation in one who has not 
moved the authorities in the matter 
till he was himself suspected and ques- 
tioned’.” 

With great respect to the learned 
Judge, I b^ to defer from these latter 
obsen^ations made by him, which are 
underlined by me (here kept in single in- 
verted commas), in my opinion, there is 
no obligation for an accused to reveal 
the name of the person who has imparted 
to him this precious information and in 
case he does not choose to reveal that 
information, and keeps mum, an 5 ' infer- 
ence can be drawn against him in a trial 
for a criminal offence. It will be against 
the fundamental principles of criminal 
jurisprudence. If the circumstances are 
such that from those circumstances, one 
could come to only one conclusion that 
he was the author of concealment, no 
doubt, on such circumstantial evidence, 
it could be reasonably said that he was 
found in possession of these articles. The 
reason being that the circumstances were 
such from which it could be said neces- 
sarily that he must have hidden those 
articles. 

It has been further observed therein 
as under: — 

"The only other hypothesis is that he 
managed to see the actual unlmown cri- 
minal hiding the thing. The very know- 
ledge exhibited by the accused is again 
an infirmity of this hyjwthesis. for cri- 
minals do not secret things uriless they 
make sure that they are not being ob- 
served. If the possibility is still to be 
considered that the real criminal hid the 
object without knowing that another 
man was watching him, the very detailed 
knowledge of the actual place of secre- 
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tion displayed by the accused person is 
again an infirmity of this hypothesis, im- 
less it is to be believed that the accused 
examined the place and the thing hidden 
after the criminal left the place. 

If so, the pertinent question would be 
why the accused did not bring the matter 
to the notice of the authorities like an 
honest man, and if it is a valuable pro- 
perty and he is not honest why he did 
not appropriate it himself immediately 
and forestall the real criminal but was 
waiting till he was himself suspected and 
questioned. The irresistible conclusion can 
only be either that the accused was the 
real offender or at least an accessory 
after the fact. Not having revealed the 
principal offender if he was 'an accessory 
after the fact, he must be the prinapal 
offender himself, at least one of the prin- 
cipals’. 

With great respect to the learned 
Judge, I am of opinion that the reamn- 
ing made in the observations imderlined 
by me (here in inverted commas) does not 
appear to be very sound. No such duty 
is imposed upon the accused to reveal 
the principcil offender. If he was an 
accessory after the fact and he does not 
reveal the principal offender, it cannot be 
necessarily said that he must be a princi- 
pal offender himself or at least one of the 
principals. In my opinioi^ certain obser- 
vations have been made in that decision 
which are very general. It may be cor" 
rect to say that the circumstances proved 
in that case may be sufficient to come to 
a conclusion that a person charged with 
an offence of theft, must be an author of 
concealment. In that case, tiiere were 
other circumstances to justify the con- 
clusion. In this para 14 of the judgment, 
at page 387 the following pertinent re- 
marks have been made, which can be 
referred to, with advantage at this stage. 

"A further circumstance that fortifies 
this line of inquiry is the multiple dis- 
covery. If the accused points out not one 
incriminating object but a number of them 
and in different places and imder different 
conditions, the suggestion that the accused 
might have managed to follow the cri- 
minal uimoticed at every stage and ob- 
tained a detailed knowledge of every 
article secreted is, to sa^’’ the least, fan- 
tastic. Above aU, it is difficult to under- 
stand how the accused was able to know 
what object would be found in any parti- 
cular spot and how the object was con- 
nected v.ith the crime vith reference to 
which he was able to offer to point out 
when questioned by the police officer. It 
is, therefore, not correct to brush aside 
everi' case of mere pointing out as a case 
of mere innocuous knowledge.” 

It vill be significant to note that in 
that case, several Jewellery* articles were 
stolen. They were found from different 
persons at different places and the places 


were pointed out by the accused. He 
had also pointed out the place — the 
exact spot where the ornaments were 
buried and the articles were dug out form 
beneath the ground. In view of those cir- 
cumstances, it was found that he was 
in possession of those articles and that 
possession was recent and he did not 
account for possession. He was therefore 
convicted of the offence m question. 

8. In the same Volume, there is an- 
other decision, given by Ramaswami J. 
AIR 1958 Mad 451. It has been observed 
as imder ; — 

"It is quite true that exclusive posses- 
sion cannot be brought home to an ac- 
cused if properties are discovered m 
open places equally accessible to mem- 
bers of the public as a result of the in- 
formation given by him. But at the same 
time, if the property is foimd to be so 
hidden away that no ordinary member 
of that public could know of its existence 
there, the fact that it is on that parti- 
cular person’s information and pointing 
out imaccompanied by any explanation 
of innocent knowledge, the incriminat- 
ing article was discovered and recovered 
would lead to the presumption that he is 
the person who had secreted it there It 
unmistakably shows that the accused was 
proceeding to the felony.” 

The facts in that case were as under. — 

"The particular discovery made was as 
a consequence of the information given 
by the accused and his pointing out the 
spot wherein he had buried M. O. 1 
with fermented wash.” 

That would probably suggest that he 
had given an information that he v/ould 
point out the spot wherein he had buried 
M. O. 1 with fermented wash. 

It is further observed therein as 
under. — 

"But for this accused pointing out the 
spot the Sub-Inspector would never have 
been able to effect the recovery of M O 
1. In fact the accused had all the ivide 
open space of the village to secrete the 
pot with the fermented wash apart from 
the other imaginable places where such 
secretion could be made The Sub-Ins- 
pector might even spend weeks v.dthout 
being able to spot out this secret hiding 
place. In Ramakrishna Mithanlal Sharma 
V. State of Bombay, 1955 SCR 90''>=AIR 
1955 SC 104. it was held that where e\d- 
dence was given by a police officer that 
in consequence of a certam statement 
made by the accused and at the instance 
of the accused a tin box was dug out of 
a mud house and the nature of the state- 
ment made or information given by the 
accused was not sought to be proved (as 
here). S. 27 of the Ewdence Act was not 
attracted and prima facie there was noth- 
ing to prevent the evidence being admit- 
ted against the accused concerned. 
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It is quite true that exclusive posses- 
sion cannot be brought home to an accus- 
ed if properties are discovered in open 
places equally accessible to members of 
the public as a result of the information 

given by him if the property is 

found to be so hidden away that no ordi- 
nary member of the public could know of 
Its existence there, the fact that it is on 
that particular person’s information and 
pomting out unaccompanied by any ex- 
planation of innocent knowledge theincri- 
mmating Article was discovered and re- 
covered would lead to the presumption 
that he is the person who had secreted it 
there. 

It unmistakably shows that the accused 
was proceedmg to the felony; Sher Mohd. 
V Emperor, AIR 1945 Lah 27 at p 32, 
Mt Jamunia Partap v. Emperor, AIR 1936 
Nag 200 = 37 Cri LJ 1047; pomting out is 
evidence of conduct imder Section 8, 
Indian Evidence Act, where an accused 
gives information leading to dis- 
covery, and the exact spot where the 
ornaments were buried is shown and the 
articles dug out by him from beneath, 
the question is not so much whether the 
accused was in physical possession of 
the ornaments buried in the field, though 
as a matter of fact a person who buries 
treasure in a spot unlmoivn to others is 
really in possession of it, whether it is 
in a field accessible to every one or in 
his oivn house 

The important point is that the cir- 
cumstances and conduct of the accused 
point clearly to his knowledge of the 
exact spot where the ornaments were and 
in the absence of any explanation the 
reasonable inference is that he put them 
there himself. Such conduct taken in 
conjunction with other evidence is 
enough to warrant a presumption of com- 
plicity in the offence.” 

If we now bear in mind all these ob- 
servations made by Ramaswami J. it ap- 
pears that the ratio was that if circum- 
stances and conduct of the accused, point- 
ing clearlj’- to his knowledge of the exact 
spot where the ornaments were and in 
the absence of any explanation the rea- 
sonable inference would be that he put 
them there himself and if there is such 
conduct, and if it is taken in conjunction 
vdth other evidence, it would be enough 
to warrant a presumption of his compli- 
city in the offence If there was only 
such conduct evidence, in my opinion, 
no such presumption of the appellant’s 
complicity in the crime could be raised. 
Such a piece _ of circumstantial eiidence 
can be explained on any rational hypo- 
thesis Let us take an illustration for ex- 
plaining the same A fnend or a rela- 
tion of the accused has committed a 
theft and that relation or a friend con- 
ceals those articles in a place, like a 
place in the present case, to the know- 


T. State (Sheth J.) A.LR, 

ledge of the accused. The accused can, 
therefore, in the aforesaid circumstances, 
point out the exact spot if he has minute- 
ly observed it and can take out the articles 
therefrom. Could it, therefore, on suci 
pointing out a place and producing the 
articles therefrom, be said that the appd- 
lant must be a thiel Could it be said 
that he must be an author of conceal- 
ment Such conduct, therefore, can be ex- 
plained on this reasonable hypothesis. 
As one has to base conviction on circum- 
stantial evidence, the circumstantial evi- 
dence must be incompatible with the in- 
nocence of the accused and should point 
to only one conclusion, namely, about 
the guilt of the accused That being not 
the position in the instant case, in my 
opinion, the appellant cannot be convict- 
ed of the offence in question on this 
piece of evidence only. 

9. The learned Assistant Government 
Pleader, Shri Nanavati also invited my 
attention to a case of Motilal v. State, 
AIR 1959 Pat 54. The relevant observa- 
tions made in paras 21 and 23 of the 
judgment at page 60 are as under ; — 

"Now the question arises whether the 
utensils taken out from the Sota by Moti 
Lai could be held to be in possession of 
Moti Lai from the simple fact of his 
going alone to the Sota and taking out 
the utensils from the place of conceal- 
ment in the Sota. In my opinion, it is 
right to hold that Moti Lai was found 
in possession of the stolen utensils. The 
Sota was a public place no doubt not in 
the exclusive possession of Mob LaL But 
here we are not concerned vdth the pos- 
session of the Sota; we are here concern- 
ed with possession of utensils 

The utensils were kept in a hidden 
place and, according to the evidence of 
P. W. 5 as quoted above, by me, other 
persons who were asked to take out the 
utensils from the Sota failed, it was Moti 
Lai who went and brought the utensils 
out It was, therefore, within his ex- 
clusive knowledge as to where the uten- 
sils were kept concealed in the Sota. From 
this fact of knowledge, an inference can 
be drawTi under Section 114 of the Evi- 
dence Act, in absence of any other thing 
on the record to show as to how Moti Lai 
had knowledge of these things, that he 
had knowledge because he kept them 
there and, therefore, he had control over 
those articles and had the conscious pos- 
session of them, I may quote a sentence 
from Halsbuiy’s Law’s of England. 3rd 
Edition, Vol 10, at page 811, where while 
considenng the possession of stolen pro- 
perties it has been said. 

Tt IS unnecessary to prove a manual 
possession of the goods by the prisoner; 
it is sufficient that they were under his 
conscious control, or, that he is in joint 
possession with the thief,’ 
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As soon as it is held that the utensils 
were in possession of the petitioner. Illus- 
tration (a) of Section 114 of Evidence Act 
is attracted, and the stolen articles being 
found in possession of the petitioner soon 
after the theft, it must be presumed m 
the circumstances of this case that Moti 
Lai received the goods knowing them to 
be stolen because he did not account for 
his possession. A controversy has arisen 
in some of the cases and the point was 
argued by Mr. Nageshwar Prasad also 
before us as to whether mere knowledge 
of the fact as to where the stolen goods 
were kept can necessarily lead to the 
inference that they were in possession 
of the person having that knowledge. 

On this question, in my opinion, every 
case depend upon its own facts. 

There may be cases where a court may 
not be justified in presuming possession 
of the person who had mere knowledge 
of the articles placed but there may be 
cases where the articles are concealed in 
a place about which the particular person 
had the knowledge and it may be_ as- 
sumed in such cases that the articles 
were in his possession. I may in this 
connection refer to the case of Chavad- 
appa Pujari v. Emperor, AIR 1945 Bom 
292 In this case a reference is made to 
an unreported Bench decision of the 
Bombay High Court in Rama Balappa 
V. Emperor, Criminal Appeal No 291 of 
1943, D/- 11-11-1943 (Bom), where it was 
held that, though the place m which the 
property was found buried did not belong 
to the accused, the very fact_ that he 
knew that the property was buried there 
would justify the presumption that he 
was in possession of it since he would 
be able to exercise control over it and 
remove it any time he liked. 

Divatia J., distinguished this unreport- 
ed decision and took a different view on 
the facts and in the circumstances of the 
AIR 1945 Bom case. But Lokur J. who 
was a party to the unreported Bombay 
case and was also a party to the AIR 
1945 Bom case stuck to his view._ I 
would, ivith respect, follow the decision 
of the earlier unreported case. I may in 
this connection also refer to reported 
case of the Madras High Court by Rama- 
swami J. sitting singly, reported in In re 
Murugan, AIR 1958 Mad 451.” 

10. I now propose to refer to a case 
Emperor v. Shivputraya Baslingaya, 32 
Bom LR 574 = (AIR 1930 Bom 244). A 
Division Bench of the Bombay High Court 
has made the following instructive obser- 
vations therein; 

"The mere fact that an accused person 
points out the place in which the stolen 
property is concealed does not give rise 
to any presumption under Section 114 of 
the Indian Evidence Act, or justify his 
conviction of the offence of receiving 


stolen property, still less of the offence of 
theft or dacoity.” 

The learned Assistant Government 
Pleader tried to distinguish that case on 
the ground that it was a case of mere 
pointing out a place where the stolen 
articles were, and there was no evidence 
that the person charged with the offence, 
himself produced those concealed articles 
therefrom. 

At pages 577 and 578 (of Bom LR) = 
(at p. 246 of AIR), the foUowmg obser- 
vations have been made: — 

"The evidence with regard to the pro- 
duction of the stolen articles by accused 
Nos 1, 3 and 4 does not show that the 
articles were produced from their posses- 
sion. All that it amounts to is that those 
accused along with accused No. 2 pointed 
out places where the stolen articles were 
concealed The only value that could be 
attached to the discovery of these arti- 
cles would depend upon any relevant 
statements the accused may have made 
which led to the discovery. It is not 
shown from the evidence what state- 
ment each of the accused made which 
led to the discovery of the articles. Under 
these circumstances we cannot say that 
the jury was wrong in not attaching im- 
portance to the discovery of the articles 
made m consequence of the accused 
Nos 1 to 4 having pointed out the places 
where the articles lay hidden, l^ere the 
articles are_ not shown to have been in 
the possession of the accused, no pre- 
sumption would arise that they had come 
by it by means of an offence.” 

In the judgment of Broomfield J., at 
page 580 (of Bom LR)=(at p 248 of AIR), 
similar observations have been made. 
At page 581 of Bom LR = (at p 248 of AIR, 
the following observations have been made. 

"Exhibit 21, the Police Patil, says that 
the Sub-Inspector came and questioned 
the accused They gave some informa- 
tion and offered to point out the place 
where the property had been hidden. 
The Sub-Inspector Exhibit 25, says simi- 
larly: "Accused Nos 1 to 4 came. I ques- 
tioned them They gave me mformation 
and offered to pomt out the places where 
the stolen property had been concealed.” 
He then goes on to say that each accused 
independently pointed out the same 
place. The panch witness Gangappa Ex- 
hibit 15 says: "The first four accused led 
us to the places where they said they had 
secreted the ornaments. They took us to 
a place near the Patil’s tank. There was 
nearby a prickly pear hedge. They could 
not be seen from outside All the accused 
pointed out the same place as the one 
where they had secreted the stolen 
jewellery.” 

It thus appears that in that case also, 
there was not merely pointing out a place 
wherefrom concealed stolen articles were 
found. There also. the offenders had 
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taken the police and the panchas to that 
place which was a prickly pear hedge and 
therefrom, produced the stolen articles. 
It was held by a Division Bench of the 
Bombay High Court that the evidence 
was not sufficient to hold the offenders 
guilty of the offence in question. 

11. In a case of AIR 1945 Bom 292, 
Divatia J., who was one of the members 
of a Division Bench, at pp. 296, 297 and 
298, dealt with this topic. It has been 
observed as under: — 

"As against the non-confessing appel- 
lants, the only evidence is the produc- 
tion of property and, in the case of some 
of them, the ffiree confessions in which 
they are said to have taken part in the 
dacoity. The latter evidence caimot be 
regarded as substantive evidence against 
them. At the most it may be taken into 
consideration, if there is other indepen- 
dent and reliable evidence to connect 
them with the crime. In all cases, the 
stolen properties produced by the accus- 
ed have been identified by the com- 
plainant and members of his famili^ 
The main question, therefore, is whether 
each appellant was in possession of stolen 
property, and if so, what presumption can 
be dravm against each from the fact of 
such possession under illustration (a) to 
Section 114, Evidence Act That illustra- 
tion describes a person in possession of 
stolen goods soon after the theft as a 
thief or a receiver of stolen property unless 
he accounts for his possession. The illustra- 
tion is not exhaustive but only indica- 
tive of the general principle embodied in 
the section that in making presumptions 
the court should have regard to the 
common course of natural events and 
human conduct in their application to the 
facts of a particular case. However, the 
illustration has become the basis of a 
large number of decisions which are not 
altogether uniform in their application 
of the presumption imderlying it. It is, 
therefore, necessary to consider when 
and in what manner the presumption 
would arise. 

The condition precedent for the appli- 
cation of the illustration is that the ac- 
cused must be in possession of stolen 
goods t^ffiere they are on the person of 
the accused, as in the case with accused 
11, or in the houses or fields exclusively 
occupied by them, as is the case with 
several accused in the present case, there 
can be no doubt that they must be 
deemed to be in their possession. But in 
quite a number of cases — and some of the 
accused before us come under that class — 
stolen property is produced without mak- 
ing any incriminating statement from a 
place which is not exclusively occupied 
by them or which is of the ownership of 
another person. In such cases a good deal 
depends upon whether the production 


was accompanied by information given 
by the accused in custody as would be 
admissible in evidence imder Section 27, 
Evidence Act. Under that section so much 
of the information as relates distinctly 
to any fact thereby discovered and depos- 
ed to in Court would be admissibla Such 
information can be relied upon by the 
prosecution as incriminating evidence 
against the accused along with the pro- 
duction or discovery of stolen property. 
But the production of property by itself 
would not necessarily prove his posses- 
sion. It -wmild at the most show that he 
had knowledge where the property was 
kept or concealed. Thus, where it is prov- 
ed that the accused made a statement to 
the effect that T have concealed the pro- 
perty at a particular place and I will 
produce it’, and if it is discovered in con- 
sequence of that statement, it would be 
evidence of his possession, even though 
the stolen articles are kept or conceal^ 
in another man’s property, because un- 
less he had possession he would not have 
kept them in that place. Where, however, 
the accused, without stating that he had 
concealed stolen property, merely pro- 
duces it from a place to which other 
people could have acces^ it would not be 
sufficient to establish his possession even 
though the property may be concealed 
because it is consistent with any other 
person ha\dng done so and the accused 
might have merely knowdedge of it The 
leading case on this point is the Full 
Bench decision in (1890) ILR 14 Bom 260, 
Queen-Empress v. Rana where the ac- 
cused after stating that he had buried 
the property in the fields presumably be- 
longing to other persons took the police 
to the spot and disinterred an eaittem 
pot in which it w’as kept the statement 
was held admissible tmder Section 27, 
E%’idence Act in spite of the fact that the 
incriminating statement amounting to a 
confession was made before the police. 
The statement being e\'idence amounted 
to a proof of possession of the stolen 
articles by the accused ’’ 

12. The learned Grovemment Pleader in 
that Bombay decision had also relied upon 
an unreported decision of the Bombay 
High Court in Criminal Appeal Ko 291 
of 1943, D/- 11-11-1943 (Bom) to which a 
reference has been made bj' Ramaswami 
J., in the decision referred to. by me 
earher. After making a reference to that 
decision, the relevant observations made 
are as unden — 

"In that decision, the distinction was 
made between mere pointing out of pro- 
perty and its production from a conceal- 
ed place in another man’s field It was 
held that in the latter case even though 
the place, in which the property was 
found buried, did not belong to the ac- 
cused, the very fact that he knew that 
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the property was buried there would 
justify the presiunption that he was in 
possession of it since he would be able 
to exercise control over it and remove 
it any time he liked. In that case there 
was no incriminating statement made by 
the accused before the police, and still 
it was held that the production of pro- 
perty by him from a concealed place in 
another man’s field amounted not merely 
to his knowledge but also his possessiom 
If the decision is limited to the parti- 
ciilar facts of the case, it may be correct, 
but if the observations are meant to be 
of general apphcation, I think they _g« 
too far. In absence of any inciimiMting 
statement made by the accused leading to 
the discovery of property, its production 
alone from another man’s property 
would not be sufficient to establish the 
accused’s possession. It may at the most 
show his knowledge that the property 
was concealed there. In my view, mere 
knowledge that stolen property is lying 
hidden somewhere is not an incriminat- 
ing circumstance for the offence of theft 
or receiving stolen property, and such 
knowledge cannot by itself raise a pre- 
sumption of possession. It is the prose- 
cution that has to establish accused’s 
possession apart from his knowledge, and 
it is only when his possession is proved 
that the accused has to account for it in 
order to escape from the presumption 
under illustration (a) to Section 114. I do 
not agree with the view taken by the 
Nagpur High Court in ILR (1936) Nag 78 
= (AIR 1936 Nag 200) that the accused’s 
knowledge of the concealment of articles 
raises a reasonable inference that he put 
them there himself. That view was based 
on the conduct of the accused in pointing 
out the articles as admissible in evidence 
under Section 8, Evidence Act. But our 
Ehgh Court has held in the Full Bench 
decision in (1890) ILR 14 Bom 260 (FB) 
that even a statement of the accused 
while pointing out buried property that 
he had concealed the property, though ad- 
missible under Section 27 is not admis- 
sible under Section 8. Moreover, even 
though conduct is relevant, such conduct 
unaccompanied by any incriminating 
statement proves merely knowledge but 
not possession.” 

’These observations made by Divatia 
J., in my opinion, correctly lay down the 
position of law. I am m respectful agree- 
ment with it. 

13. The question of raising a pre- 
sumption under Section 114, illustration 
(a), arises for consideration only after it 
is proved that the accused was in pos- 
session of stolen articles, after the com- 
mission of theft Till his posse^on is 
not proved, no question of raising this 
presumption will arise for consideration. 
If the accused merely points out a place 


where the articles are hidden and pro- 
duces those articles therefrom, there are 
several possibilities; one possibility is 
that he had that knowledge of the exact 
spot where the articles were hidden, as 
he himself was an author of concealment. 
The second possibility is that he may 
have gathered that information from a 
person who was the author of conceal- 
ment. Another possibihty that can be 
envisaged is that he may have actually 
seen a person concealing those articles. 
As stated by me earlier, his seeing a 
thief concealing those artides may not be 
objected to, by that thief, as a thief 
rnight happen to be his friend or rela- 
"tion. In view of this matter, it cannot 
be necessarily deduced from these cir- 
cumstances only that he must necessarily 
be_ a thiel His knowledge without he 
being a thief, from other sources refer- 
red to above, cannot be necessarily ruled 
out. In my opinion, therefore, from these 
circumstances of pointing out the place 
and producing the stolen articles from 
tte place where the artides were hidden, 
it cannot be necessarily deduced that he 
must be a thief. It cannot be necessarily 
deduced that he must be an author of 
concealment Other possibilities, referred 
to, by me earlier, cannot be necessarily 
rviled out In my opinion, therefore, the 
observations made by the Patna High 
Court and the Madras High Court in the 
dedsions referred to above, if they are 
taken to be laying down a proposition 
that this should be a necessary deduction 
without there being any other evidence, 
they would be too general observations 
in my opinion as has been observed oy 
Divatia J. in his judgment at page 297, 
referred to by me in the earher part of 
the judgment. 

14. The learned Assistant Government 
Pleader, Shri Nanavati urged that Lokur 
J._ w^ho was a party to the judgment of a 
Division Bench, has taken a different 
view. The relevant observations made in 
the judgment of Lokur J. at page 301, 
(AIR 1945 Bom) are as under: — 

"Similar reasoning would apply to 
the nature of the possession of the stolen 
property from which the presumption 
contemplated by illustration (a) to Sec- 
tion 114, Evidence Act, can be raised. 
'That possession may be actual or cons- 
tructive as where the accused has kept 
it under his control by concealing it in 
another’s house or burymg it underground 
in another’s field. Such was the case of 
possession in the case of Cri. App. No. 
291 of 1943. D/- 11-11-1943 (Bom) which 
was regarded as sufficient to attract the 
presumption. In (1890) ILR 6 Bom 731=32 
Bom LR 574= (AIR 1930 Bom 244) and 40 
Bom LR 927= (AIR 1938 Bom 463) mere 
pointing out of stolen property from an- 
other’s field was held not sufficient and 
N. J. "Wadia J. distinguished them in 



110 Gnj. iPr. 14] Kasturbliai & Bros. v. Finn Mobaxslal {Mehta J.) A. L E, 


Cri App. No. 291 of 1943, D/- 11-11-1943 
(Bom) where the accused had produced 
stolen property by digging it out in an- 
other’s field but was unable to give any 
explanation as to how he had come to 
know about iL Stolen property, though 
not pomted out or produced by the ac- 
cused, may be found on a search in a 
house or land occupied by the accused 
either exclusively or jointly with another, 
or he may produce it from such house 
or land or he may point it out in an- 
other’s land or house where it could be 
easilj' seen or discovered by anyone or 
where it was hidden underground, or he 
may make some incriminating statement 
at the time of such production or point- 
ing out. In each of these cases, a pre- 
sumption of guilt may or may not be 
drawn according to the circumstances of 
that case. As observed in 15 Cr. LJ 410 
= (Am 1914 Oudh 176) the prindple laid 
down fay S. 114 is one of very wide ap- 
plication, which covers not merely the 
particular instances given in the illustra- 
tions to the Section but all sorts of ana- 
logous cases in which the actual facts 
are distinguishable from the facts pre- 
sumed by any one of the Illustrations, 
but are equally amenable to the general 
principle emmdated by the Section itself. 

Appljing these prindples to the case 
against each of the appellant, I agree 
•with the conclusions just stated by my 
learned brother in his judgment and I do 
not wish to repeat the reasons for those 
condusions I, therefore, concur in the 
order proposed by him’’ 

A careful consideration of these ob- 
sem'alions made by Lokur J. also indi- 
cates that he was also not of opinion that 
presumption of guilt could be necessarily 
deduced in a case like the present case. 
Taking into condderation the -^-iew of the 
Bombay High Court in the decision 
referred to above, which I am bound to 
follow and -with which I am also in res- 
pectful agreement I am of opinion that 
the arguments advanced by the learned 
Assistant Government Pleader. Shri 
Nana'vati, cannot be accepted. It cannot 
be said that an abstract proposition of 
la'^v, emmciated by him, is justified from 
the wew expressed by the Bombay High 
Court m the aforesaid decision. As stated 
earlier, no doubt certain observations 
made in the rivo aforesaid decisions of 
the Madras High Court and in the ded- 
sion of Patna High Court do lend sup- 
port to his arguments. But as stated by 
me earlier, in absence of any other evi- 
dence, on mere pointing of a place where 
the articles were concealed, and on ac- 
coimt of the production of those artides 
therefrom, it cannot be necessarily de- 
duced that that person must be dther a 
thief or a receiver of stolen property. If 
it had been pointed out very soon after 
the commission of the theft, it is a cir- 


cumstance, which -will raise a very strong! 
suspicion against the man. But a strong! 
suspidon cannot take a place of proof 
In the absence of any other evidence 
and in the absence of any incniminatmg! 
statement made, at the time of giving in-j 
formation, as for example; that he -wasi 
the author of concrealment, this circum- 
stance, iaimd against that person, c:an’ 
be e^lained on any other rational hyno-l 
thesis. The position woulc^ therefore, be^ 
that the circumstantial e-vidence led, •was’ 


not such as to be incompatible •with the, 
innocence of the accusei That person,' 
therefore, cannot be presumed to be a 
thief or a receiver of stolen property. 
Bearing these prindples in mind, if -we 


now take into consideration the facts 
proved in 'this cms^ it is evident that evi- 
dence is not sumdent to hold the present 
appellant guilty of the offenc^e in ques- 
tion. The possession of the stolen artids 
fay the appellant is not satisfactorily 
established. He did not make any incri- 
minating statement at the time, he gave 
information. He merdy showed his v^- 
ingness to show the goods. He took the 
police and panchas at a heap of cmw-dung 
and dust and therefrom produced a 
gunny-bag containing the stolen mudde- 
mal bottles of medicines and remnants of 
boxes. As revealed from the panchnama, 
prov'ed by the panch witness, this cow- 
dung hill is used by Kabaris for storing 
cow dung and dust That place is acces- 
sible to anybody. It is also not a case 
where something •was hidden under the 
ground so that one could even say rea- 
sonably that the appellant had the exclu- 
sive knowledge. I am, therefore, of oni- 
nion that the prosecution has not satis- 
factorily established the guilt of the ac- 
cused-appellant The order of conviction 
and sentence, passed against the appellant 
therefore, cannot be sustained. 


The appeal is allowed. The order of 
conviction and sentence passed against the 
appellant is set aside. Fine, if recovered 
from him, is ordered to be refunded to 
him. He is ordered to be set at liberty 
forthwith. 

HGP/D.V.C. Appeal allowed. 


Am 1959 GUJAK-4.T 110 (V 56 C 21) 

. J. B. ilEHTA J. 

Fl/s. Kasturbhai Ramchand Panchal & 
Brothers and others. Applicants v. Finn 
of Flohanlal Nathubhai and others. Op- 
ponents, 

Civil Eevn. Applns. Nos 710 and 602 
of 1963. D/- 16-^1967, from decision of 
Citv Civil Court J., Ahmedabad, 
DJ~ 9-4-1963. 

(A) Houses and Rents — Bombay Rents, 
Hotel and Lodging Honsc Rates Control 

BUsUcel/si 
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Act (57 of 1947), S. 13(l)(g) — Word 
'required’ — Meaning of — It could not 
be equated with mere demand or claim — 
But absolute or compelling necessity need 
not be shown. 

The expression "require” could not be 
equated with a mere demand or claim. 
The expression "require” has, in the 
context, the element of a genuine present 
need. For the apphcation of S 13(l)(g), 
the present need which the landlord must 
show must both be genuine or honest and 
reasonable in the circumstances. The 
whole emphasis of the requirement is on 
the element of the need which has to be 
estabhshed, which is always something 
more than a mere desire or a claim or a 
demand but which is surely less than a 
compelling or absolute necessity. There 
is no question of any absolute or compel- 
ling necessity. The question is only of a 
requirement and some element of need 
must be shown which must both be 
honest and reasonable in the circum- 
stances of the case: AIR 1952 Cal 852, 
Explained. (Para 3) 

(B) Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Ss. 13(1) (g) and 13(2) — 
Requirement of landlord — Even when 
part of premises is required honestly and 
reasonably, test of section is satisfied. 

The tenancy is indivisible and unless 
it is termmated as a whole, it would not 
be open to the landlord to get a part of 
the premises. Even though, therefore, it 
may be open to the Court to decree ^e 
suit parti^y, in so far as the question 
of requirement of the landlord is coi^- 
dered, even when a part of the premises 
is required honestly and reasonably, the 
test of the section can be said to have 
been satisfied. The factors which the 
Court considers in judging the bona 
fides or reasonableness of the require- 
ment may have also to be considered 
again in the context of greater hardship. 
The same factors may be asked to per- 
form their services twice over in two 
difierent contexts. If the requirement of 
the landlord is not reasonable for the 
whole of the premises and a partial de- 
cree could be passed without causing any 
hardship to either side, the question 
would be resolved on the second ground 
contemplated in S. 13(2); AIR 1921 Bom 
54 & AIR 1960 Madh Pra 345 (FB) & 
CivU Revn. Appln. No. 797 of 1963 D/- 
11-3-1967 (Guj), Disting. (Para 3) 

(C) Houses and Rents — ^Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), S. 13(2) — Question of 
greater hardship — Considerations that 
weigh in striking just balance between 
landlord and tenant — Procedure in pass- 
ing a partial decree. 

One of the most important factors in 
considering the question of greater hard- 


ship is, what other reasonable accommo- 
dation is available for the landlord or 
the tenant. The Court would have to put 
in the scale other circumstances which 
would tilt the balance of hardship on 
either side, including the financial posi- 
tion, both of the landlord and the tenant, 
the financial means available to them 
for securing alternative accommodation 
either by purchase or by hiring one, the 
nature and the extent of the business or 
their requirement of residential accommo- 
dation as the case may be, and the hard- 
ship that would be caused not only to 
the landlord and the tenant personally 
but even to their family members, depen- 
dents or persons residing with them as 
one unit, so that the hardship of those 
persons would really amount to the 
hardship of the landlord or the tenant. 

Once the resultant hardship on this 
statutory balance is determined, the 
second part of S. 13(2) comes into play. 
Even though the words "no hardship” 
are used m S. 13(2) in the context of a 
partial decree, they must mean no resul- 
tant hardship, because the partial decree 
would deprive the tenant of some part of 
his premises and would require the land- 
lord also to be satisfied wth only a part 
What the Legislature intends is a jurt 
balance being struck between the landlord 
and the tenant, so that when this factor 
is put in the scale, the Court would be 
satisfied that the scale will not be tilted 
on either side. 

It is only then that the Court could 
pass a partial decree. But, if even this 
partial decree stUl tilts the balance and 
swings it on the side of the landlord, 
then, the Coiirt would have no jurisdic- 
tion to refuse to pass the decree for the 
entire suit premises. Thus three contin- 
gencies might arise. If the balance 
swings on the side of the landlord, so that 
there is greater hardship left to the 
landlord as a result of this statutory 
balance-sheet of hardship, the landlord 
must get the entire decree. If, however, 
the resultant balance of hardship in this 
balance-sheet is nil in the sense that 
there is a just balance and the scale 
swings on neither side, then, the case is 
one of a partial decree. It is only when 
the greater hardship is on the side of the 
tenant and the balance or the scale tilts 
in his favour that the decree wnuld be 
refused: Civil Revn. Apphx No 237 of 
1962, D/- 7-12-1962 (Guj) & 1947-1 All 

ER 164 & 1947-1 AU ER 810, Rel. on. 

(Para 4) 

(D) Houses and Rents — ^Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Ss. 13(1) (g) and 13(2) — 
Burden of proof as to greater hardship — - 
It is on tenant once landlord satisfies 
requirements of S. 13(1) (g) — Evidence 
Act (1872) Ss. 101 to 104. (Para 4) 



112 Guj. [Pr. 1] Kasturbhals Bros. ^ 

(E) Houses and Rents — ^Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Ss. 29(2) and 13(2) — 
Nature of powers in revision of ffigh 
Court with reference to cases under S. 13 
(2) — CivR P. C. (1908), S. 115. 

The revisional jurisdiction with which 
High Court is invested under S. 29(2) is 
not merely in the nature of jurisdictional 
control It extends to corrections of all 
errors in the overall decision which 
would make the decision contrary to law. 
The Legislature further empowers High 
Coxut in its revisional jurisdiction to 
pass such order with respect thereto as 
it thinks fit The Legislature having in- 
vested High Court with powers of the 
widest amplitude to pass such orders as 
the Court thinks fit in order to do com- 
plete justice, it is obvious that this wide 
power should not be narrowly construed. 
In so far as S. 13(2) is concerned, it deals 
with the hiunan problem of considering 
the relative hardships of the landlord 
and the tenant and to arrive at a just 
solution. In such cases, the highest Court 
of the State is given revisional powers, 
which are wider in scope than S. 115 of 
the Civil Procedure Code, so that it 
coxild do substantial justice by correcting 
even the errors where the decision as a 
whole is contrary to law. In such cases, 
if a limitation is sought to be implied 
that the power of jffigh Court would 
only extend to the quashing of the im- 
pugned order and no further, it would 
clearly defeat the piirpose of this wide 
revisional jurisdiction. In fact, the Le^- 
lature directs High Court to pass a just 
order, conridering all the circumstances 
of the case "When all eridence is on the 
record, it would be denying justice to the 
party, who is feeling a genuine need of 
the suit premises to remand the matter 
to the lower appellate Court only to in- 
vite its decision on this issue of hardship: 
AIR 1956 Bom 560, Disting. 

The jiuisdiction of High Court is to 
correct all errors of law going to the 
root of the dediEion, which would, in 
such cases, include even perverse findings 
of facts, perverse in the sense_ that no 
reasonable person acting judicially and 
properly instructed in the relevant law 
would arrive at such a finding on the 
evidence on the record of the case. It 
would, therefore, be necessarily implied 
that a Court correcting such a perverse 
finding of fact must in the proper cases 
itseK go into the question and arrive at 
such a finding itself, if all the evidence 
is on the record, in order that no further 
hardship would be caused to the party in 
whose favour the scale of hardship has 
already tilted. To refuse to exercise such 
a power would really* result in failure of 
juriice itself bs’ prolonging the hardship 
of the party concerned. (1966) 7 Guj LL 
1039, Folk (Para 5) 


. Firm Mohanlal (Mehta J.) ALR. 

(F) Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), S. 29(2) — Evidence Act 
(1872), S. 115 — Objection to admission 
of additional evidence not raised before 
lower appellate court by defendants — • 
Held, ^er having taken a chance of de- 
cision in their favour, it would not be 
open to defendants to raise any such 
point in revision. (Para 5) 

Cases Referred: Chronological Paras 
(1967) Civil Revn. Appln. No. 797 
of 1963, D/- 11-3-1967 (Guj) 3 

(1966) 1966-7 Guj LR 1039, Pan- 
chal Shankerlal v. Ranchhodlal 
Govindlal 4, 5 

(1962) Civil Revn. Appln. No. 237 of 
1962, D/- 7-12-1962 (Guj) 4 

(1960) AIR 1960 Madh Pra 345 
(V 47) =1960 MPLJ 925 (FB), 

Damodar Sharma v. Nandram 
Deviram 3 

(1956) AIR 1956 Bom 560 (V 43)= 

58 Bom LR 144, Nagayya Guru- 
padayya v. Chayappa Santanappa 5 
(1952) AIR 1952 Cal 852 (I* 39) = 

56 Cal WN 480, Naresh v. Kanai 


Lai 3 

(1947) 1947-1 All ER 164=176 LT 
300, Chander v. Strev’ett 4 

(1947) 1947-1 All ER 810, Kelley v. 

Goodwin 3, 4 

(1921) Am 1921 Bom 54 (I- 8) = 

23 Bom LR 856, Vithaldas Bhag- 
wandas v. Nagubhai M Joshi 3 


In C. R. A 710/63. 

B. R. Shah, for Applicants; B. B. 
Thakore, for Opponents (Nos. 1 to 3). 

In C. R. A No. 602/63 

S. B. VaMk for Applicants, B. R. Shah, 
for Opponent (No. 1). 

ORDER : — These two cross revision 
applications are filed respectively hy the 
origmal plaintiff and by the original de- 
fendants 1 and 3 against the decree pass- 
ed b 5 ' the City Cnil Coiurt, gi\dng par- 
tial possession of the suit premises to the 
plaintiff, and to that extent modifying 
the trial Coiut’s decree which was for 
possession of the entire suit premises. 
The short facts which have given rise to 
these revision applications are as under; 
The plaintiff is a partnership firm regis- 
tered under the Indian Partnership Act 
The plaintiff is the manufacturer and 
dealer in steel nmaiture and steel goods. 
The plaintiff has a factorj* in the interior 
of Ghanchi's "Wadi near Panlror Xaka 
where the steel goods and furniture are 
manufactured. As the plaintiff was in 
need of premises on the main road of 
Pankor Naka to open a show room and 
a sales ofnce for its steel goods and fur- 
niture, the plamtiff firm purchased the 
suit house in an auction sale held on 26th 
October 1956. The final sale certificate 
was issued on 25th April 1957 and thus 
the plaintiff purchased the suit premises 
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from the Ciistodian of Evacuee Properties 
for a consideration of Rs. 35,250/-. The 
plaintiff’s partner Chimanlal is now re- 
siding on the first ■ fioor and the second 
floor of the suit premises. On the ground 
floor of the suit house, the present suit 
premises, namely, the shop is. situated, of 
which the defendant No 1 Firm of Mohan- 
lal Nathubhai and the two defendants. 
Nos 2 and 3, who form the said copar- 
cenary, are the tenants. The defendants 
are doing the business of Kharadi, pre- 
paring wooden articles like cradles, 
wooden boxes, bed-stands, etc. As the 
plaintiff needed the suit shop for the 
diow room and the sales office, the ten- 
ancy of the defendants was terminated 
by a notice Exhibit 81 dated 1st 
July 1957, and the defendants were asked 
to hand over vacant possession of the 
suit shop As the defendants did not 
comply with the said request, the plain- 
tiff filed the present suit to recover pc^- 
session of the entire suit shop on the 
groimd of bona fide and reasonable per- 
sonal requirement for the aforesaid pi^" 
pose. The defendants contended that the 
plaintiff did not require the suit premises 
bona fide and reasonably for their o^ 
occupation and that greater hardsmp 
would be caused to them if a 
possession was passed. The trial Courh 
namely, the Small Cause Court at 
Ahmedabad, held that the plain^ 
quired the suit premises reasonably and 
bona fide for its personal use and occupa- 
tion and that greater hardship would be 
caused to the plamtiff if no decree for 
possession of the entire prenuses was 
passed The trial Court accordingly de- 
creed the plaintiff’s suit on 5th May 19pl- 
Defendants 1 and 3, namely, the jornt 
family firm of Mohanlal Nathubhai ^d 
Ranchhodlal Mohanlal, filed_ an appeal in 
the Court of the District Judge at 
Ahmedabad The appeal stood rtansfe^M 
to the City Civil Court at Ahmedabad. 
When it came up for hearing, the learn- 
ed Judge passed the order. Exhibit 
permitting additional evidence, as the 
same was reqmred on the question as to 
whether, no hardship would be caused to 
either party if a decree in respect of 
a part of the suit premises was passed. 
Both the parties led additional eiwence 
and, after considering the entire evidenc^ 
the learned City Civil Court Judge held 
that the plaintiff required the suit pre- 
mises reasonably and bona fide for per- 
sonal occupation. On the question of 
hardship, the learned Judge held that no 
hardship would be caused to either par^ 
if possession of only a part of the suit 
premises admeasurmg 9' x 20' was givra 
to the plamtiff and the staircase in the 
corridor 6' x 20’ was removed and placed 
in the three feet additional space allotted 
to the plaintiff on the west of the portion 
decreed to the plaintiff In view of the 
1969 Guj./8 rV G — 24 
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said finding, the appellate Court modi- 
fied the tnal Court’s decree. It is this 
decree which is challenged in both these 
cross revision applications. 

2. Mr. Valdl for the tenants, defen- 
dants 1 and 3, raised the following points 
at the hearing; 

(1) that the finding of the lower Court 
as to the personal requirement of fte 
landlord is contrary to law as it is based 
on a plain misconstruction of Section 
13(1) (g) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 
(hereinafter referred to as the Act); 

(2) that the finding as to no har^hip 
is based on additional evidence which 
ought not to have been admitted and the 
said finding is contrary to law and is 
without jurisdictiom 

(3) that the decision on the basis of 
these findings being contrary to law, this 
Court has no other power except to quash 
that decision and remand the matter to 
the lower appellate Court; and 

(4) that, in any event, no decree for 
possession of the suit shop ought to be 
passed in favour of the landlord 

Mr. Shah, on the other hand, in his 
revision application urged that the addi- 
tional evidence ought not to have been 
allowed and that the finding as to no 
hardship bemg perverse was contrary to 
law and, therefore, this Court must pass 
a decree for possession of the entire suit 
shop. 

3. In order to appreciate the first con- 
tention of Mr Vaiol, we must consider 
the provision contained in section 13(1) 
(g) of the Act which runs as imder : 

"13 (1) Notwithstanding anything con- 
tained in tliis Act but subject to the pro- 
visions of section 15, a landlord shall 
be entitled to recover possession of any 
premises if the Court is satisfied — 


(g) that the premises are reasonably 
and bona fide required by the landlord 
for occupation by himself or by any per- 
son for whose benefit the premises are 
held or where the landlord is a trustee 
of a public charitable trust that the pre- 
mises are required for occupation for the 
purposes of the trust.” 

liiis groimd contamed in Section 13(1) 
(g), therefore, enables the landlord to 
recover possession if the premises in 
question are reasonably and bona fide 
required by the landlord for occupation 
fay himself Mr. Vakil urged that the 
lower appellate Court has in terms inter- 
preted the expression "require” in Sec- 
tion 13(l)(g) as "demanded or claimed " 
The learned Judge in terms states as 
under • 

"In view of these special safeguards 
provided in Section 13 of the Bombay 
Act the word 'require’ must be equated 
with 'demanded or claimed’ and as an 
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antithesis of 'pressingly needed’ The 
element of 'must have' to which a refer- 
ence has been made in the matter of 
Naresh v Kanai LaU AIR 1952 Cal 852 
cannot be mtroduced in the interpretation 
of word 'require' in the Bombay AcL I 
am theiefore of the opinion that the ex- 
pression 'require' as used in the Bombay 
Act must be equated with the expression 
'claimed or demanded’ ” 

Mr Vakil is neht in his contention 
ithat the expression "require" could not 
'be equated with a mere demand or claim. 
The expression "require” has. in the con- 
text, the element of a genuine present 
need For the apphcation of section 13(1) 
(g). the present need which the landlord 
must show must both be genuine or honest 
and reasonable in the circumstances The 
whole emphasis of the requirement is on 
the element of the need which has to be 
established, which is always something 
more than a mere desire or a claim or a 
demano but which is surely less than a 
compelbng or absolute necessity In AIR 
1952 Cal 852, the expression "require” in 
a sirmlar context under the West Bengal 
Premises Rent Control (Temporary Pro- 
visions) Act, 1948, had been interpreted 
by Chunder J m the following words: 

"The word 'require' is something more 
than the word 'desire' Although the ele- 
ment of need is present in both the cases, 
the real distinction between 'desire' and 
'require bes in the insistence of that 
need There is an element of 'must have’ 
in the case of 'require' which is not pre- 
sent in the case of mere 'desire' What 
has got to be seen is that there must be 
a sort of 'must have’ element m the need 
of the landlord and also that his want 
or need of the house must be 
honestly felt by him Where both the 
elements are satisfied, the Court would 
be justified m granting a decree for 
ejectment ” 

The distinction which has been brought 
out in the Calcutta case between 'desire* 
and 'require' is quite correct Even though 
the learned Judge has used the expres- 
sion "must have", it is only in the con- 
text of the element of need, as distin- 
guished from a mere desire Even though 
the learned appellate Judge was, there- 
fore, wrong in stating the law on the 
point by saying that the word "require” 
could be equated with a mere desire or 
claim, the learned Judge was completely 
right in so far as he negatived the argu- 
ment of the tenants that there must be 
a compelbng necessity shown That is 
why the learned Judge has stated that he 
would equate the term "require” with 
demand or claim as an antithesis of'pres- 
singlv needed " ’ The whole contention 
before the learned Judge was based on 
the ground that, unless a pressmg need is 
shown, the test of requirement would not 


be satisfied. As I have already held, there 
is no question of any absolute or com- 
peUing necessity. The question is only of 
a requirement and some element of need 
must be shown which must both be 
honest and reasonable in the circumstan- 
ces of the case. The learned Judge has, 
therefore, on the whole, appbed the cor- 
rect test in so far as he has held that no 
absolute necessity ought to be shown. The 
facts of the case, as found by both the 
Courts, show that the plaintiff has a fac- 
tory for the manufacture of steel goods 
and furniture inside the premises known 
as Chamchi's Wadi and just at a short 
distance on the main road leading from 
Ponkor Naka the suit shop is situated. 
The honesty of the plaintiff’s purpose 
could never be doubted, because, the 
goods manufactured in the factory have 
to be sold. In fact, in the years 1951 to 
1955. the plaintiff had a shop in the pre- 
mises known as Lalbhai’s Manda and 
that shop had been vacated. The plam- 
tifl's case in the evidence of partner 
Chunanlal is that, that shop had to be 
vacated as it was a small shop where no 
show room could be made and so the 
shop was not suitable for the require- 
ment. Even the defendants have to admit 
in their evidence that the plaintiff’s old 
shop was not in the area which was suit- 
able for their market and that is why the 
same had to be vacated Immediately 
after the said shop is vacated, the plain- 
tiff firm has invested an amount of Rs. 
35.000/- to get this much-needed alter- 
native accommodation by purchasing the 
smt premises where the partner can stay 
on the first and the second floors and the 
firm can have a show room and a shop in 
the ground floor shop. Thus, the plain- 
tiff’s requirement of the suit premises 
was an honest requirement and, at the 
same time, it was a reasonable require- 
ment. The finding, therefore, of both the 
lower Courts on this question of fact 
must be upheld. Mr. VaMl had, no doubt, 
argued in this connection that when the 
requirement is of a part, there could be 
no reasonable r^uirement of the whole. 
Mr. Vakil in this connection rehed upon 
the decision of Pratt J. in Vithaldas 
Bhagwandas v. Nagubai M. Joshi. 23 Bom 
Ut 856= (AIR 1921 Bom 54). where the 
learned Judge had decided the question 
of bona fide and reasonable requirement 
in the context of SecUon 9 of the Bom- 
bay Rent (War Restrictions) Act 1918. 
In that case, it was held that a bona fide 
requirement of a small fraction of pre- 
mises leased did not amount to a reason- 
able requirement of the whole of the pre- 
mises within the meaning of secPon 9 
of the said Act The said decision 
is a decision on its special facts. 
The tenant sought to be evicted in 
that case was a lady doctor who was 
in occupation of the ground floor as resl- 
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dence and the first fioor as a hospital, and 
she had also one motor garage in an out- 
house appertaining to the said building. 
The landlord who lived on the New 
Chauney Road and had two motor cars 
and two carriages without horses, in terms 
stated that he did not require any part 
of the premises in the possession of the 
tenant, except the motor garage for the 
accommodation of one of his cars. At the 
relevant Ume, the landlord’s cars were 
accommodated, and m a hired garage 
close to his residence and the other in 
a vacant shop in his sister’s house On 
these facts, the learned Judge held that, 
to evict the lady doctor from the suit 
premises merely for giving a garage to 
the landlord could not be considered as 
a reasonable requirement of the landlord 
of the suit premises That decision could 
have no application to the facts of the 
present case Mr Vakil next rehed upon 
the decision of a Full Bench of the 
Madhya Pradesh High Court in Damodar 
Sharma v Nandram Deviram. AIR 1960 
Madh Pra 345, where the Full Bench 
held that a tenant was hable to be eject- 
ed from the shop in his occupation on the 
ground that his landlord required it for 
continuing or starting his own business, 
imless It could be shown that any other 
non-residential accommodation in occu- 
pation of the landlord was suitable for 
&ie purpose of continuing or_ starting the 
landloi-d's omi budness. Their Lordships, 
no doubt, added that ejectment of a ten- 
ant could not be had for future expansion 
of the business of the landlord. But, on 
the other hand, if the landlord’s busi- 
ness had, in fact grown and there was a 
felt need, to be determined objectively, 
for additional accommodation for the 
purpose of continuing the expanded busi- 
ness, the tenant was hable to be ejected. 

I could not appreciate how this deci- 
don could help Mr Vakil In the present 
case admittedly, the plaintiff is not in 
possession of any other shop of its own 
or in any rented premises The plaintiff 
needs the suit shop for the purpose of 
continumg the present business At pre- 
sent, the plaintiff sells the goods by can- 
vassing orders or on the factory premises 
themselves The shop which he had. has 
been vacated and now the plaintiff's need 
for the suit shop is both reasonable and 
genuine and is a present need, and so the 
finding of both the Courts on this ques- 
tion Uiat the plainbff requires the suit 
premises bona fide and reasonably for 
personal occupation cannot be question- 
ed. In Kollev v Goodwin. (1947) 1 All 
ER 810 the Court of Appeal consisting of 
Cohen and Evershed. L JJ. and Lvnskey 
J. also held that although the landlord 
required a part of the premises for ac- 
commodation, the lower Court was justi- 
fied in finding on the evidence that the 
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suit premises were reasonably required 
by the landlord for occupation as a resi- 
dence for himself In fact the tenancy is 
indivisible and unless it is terminated as 
a whole, it would not be open to the 
landlord to get a part of the premises 
Even though, therefore, it may be open 
to the Court to decree the suit partially, 
in so far as the question of requirement 
of the landlord is considered, even when 
a part of the premises is required honest- 
ly and reasonably, the test of the section 
can be said to have been satisfied The 
factors which the Court considers in 
judging the bona fides or reasonableness 
of the requirement may have also to be 
considered again in the context of greater 
hardship The same factors may be 
asked to perform their services twice 
over in two different contexts If the 
requirement of the landlord is not rea- 
sonable for the whole of the premises 
and a partial decree could be passed 
without causing any hardship to either 
side, the question would be resolved on 
the second ground contemplated in sec- 
tion 13(2) Mr Vakil in this connection 
relied upon the decision of my learned 
brother Bhagwati J in Civil Revn Appln 
No 797 of 1963. D/- 11-3-1967 (Guj) At 
p 7 of his judgment, my learned brother 
also holds that the word "require" imports 
a certain element of necessity and a mere 
desire on the part of the landlord is not 
enough. The landlord must require the 
premises, that is, the need of the premises 
must be bona fide and reasonable Mv 
learned brother therefore considered the 
question in the context of rented premises 
where the tenure of the landlord of the 
rented premises was insecure In such a 
case, my learned brother held that hit 
claim for possession of his own premises 
could, m a proper case, be regarded as 
amounting to bona fide and reasonable re- 
quirement, but, in the case where his 
possession of rented premises was pro- 
tected under the Rent Act a mere desire 
on his part to occupy his own premises in 
preference to the rented prermses could 
not amount to bona fide and reasonable 
requirement so as to entitle him to evict 
his tenant. This decision is. therefore, 
in the context of what was considered as 
unreasonable in the context It does not 
help Mr Vakil in his contention that where 
the landlord requires a substanUal part, 
and proves his genuine present need the 
test required in S 13(1) (gl is not satisfied 
In fact, as I will presently show', the land- 
lord's present need is genuine and rea- 
sonable for the entire suit premises In 
these circumstances the finding on the 
first question as to bona fide and rea.son- 
able requirement of the suit premises in 
favour of the landlord must be accepted. 

4. Turning now to the next important 
question about greater hardship or no 
hardship, the contenUon of Mr. Vakil is 
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based on Section 13 (2) of the Act which 
reads as unden 

"No decree for eviction shall be passed 
on the ground specified in Clause (g) of 
sub-section (1) if the Court is satined 
that, having regard to all the circum- 
stances of the case including the question 
whether other reasonable accommodation 
is available for the landlord or the ten- 
ant. greater hardship would be caused by 
passing the decree than by refusing to 
pass it." 

The second part is as follows: 

"Whereas the Court is satisfied that no 
hardship would be caused either to the 
tenant or to the landlord by passing the 
decree in respect of a part of the pre- 
mises, the Court shall pass the decree in 
respect of such part only." 

It should be noted that this Section 
13(2) relates to the ground of eviction 
specified in Section 13(1) (g). Once the 
landlord satisfies the requirement of sec- 
tion 13(l)(g) by proving his genuine pre- 
sent need of the suit premises reasonably 
and bona fide, it is obvious that there 
would always be some hardship to him if 
the premises needed by him are not &ven 
to him. That is why it is now well set- 
tled that once the landlord satisfies the 
requirements of Section 13(l)fe), the 
burden as to greater hardship is on the 
tenant. My learned brother Divan J., in 
his decision in Civil Revn. Appln, No. 
237 of 1962 D/- 7-12-1962 (Guj), has 

elaborately considered this question. He 
also considered the position in the light 
of the correspondmg provisions of the 
English Act, namely, Reiit and Mortgage 
Interest Restrictions (Amendment) Act, 
1933, Schedule I, clause (h), which is 
identical with the first part of our sec- 
tion 13(2), and he held that, so far as the 
issue of greater hardship is concerned, it 
is obvious, looking to the language of 
Section 13(2) of the Act, that the onus 
of proving that issue of greater hardship 
always lies on the tenant. So far_ as the 
question of establishing the availability 
of the alternative accommodation is con- 
cerned, he held that it must be borne 
in mind that the question of alternative 
accommodation is but one of the circum- 
stances, the totality of which has to be 
considered while deddmg the issue of 
greater hardship. If the burden under 
section 13(2) lies on the tenant, it neces- 
sarily follows that the burden of estab- 
lishing different circumstances, on the 
strength of which the Court is to be 
satisfied or can be said to be satisfied 
about the issue of greater hardship, must 
also lie on the tenant, and therefore, it 
is not correct to say that under Section 
13(2), part of the burden, namely, that of 
establishing alternative accommodation, 
lies on the landlord and that the other 
burden of proof regarding the issue of 
greater hardship lies on the tenant. My 
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learned brother summarised the entire 
position as regards proof of greater hard- 
ship by holding that the entire burden of 
proving greater hardship lies on the ten- 
ant and it is for the tenant to establish 
various circumstances, including the cir- 
cumstance of availability of alternative 
accommodation, in order to succeed on 
the issue of greater hardship. If no evi- 
dence is led by either side, then, the 
tenant would fail and the decree for pos- 
session would be passed in favour of the 
landlord. The Legislature, has contem- 
plated in Section 13(2) a delicate process 
of weighing the relative hardships, and 
it in terms directs the Court to consider 
the most important question as to 
whether other reasonable accommoda- 
tion is available for the landlord or 
the tenant amongst other factors. 
As Scott L. J. figuratively put it in 
Chandler y. Strevett, (1947) 1 All ER 164, 
in a decision of the Court of Appeal 
imder the corresponding English section, 
each case must always depend on its own 
facts, but there are two aspects which 
call for consideration. The first is that it 
is to the balance of hardship that the 
Judge is directed to turn his mind, and 
that means that he has to add up the 
items of hardship proved in evidence on 
each side of the statutory profit and loss 
account or balance sheet (for either 
metaphor will serve) and then_ see on 
which party the greater hardship falls. 
The second is that the Judge is called on 
to operate the process by putting a hard- 
ship value on the various items on each 
side. In the case before the Court of Ap- 
peal, the landlord had a flat in which 
they could live whereas the tenant with 
his large family of children had nowhere 
to go and so, the Court of Appeal held 
that only one possible answer on the 
issue of greater hardship could be given, 
and that was one in favour of the tenant 
and on that finding, even the Court of 
Appeal reversed the finding of the County 
Court Judge. Bucknill L. J. at page 166 
also observed that one would have to 
consider the nature and place of business, 
the size of the family, the actual residence 
or lack of one at the time of asking for 
the order. Questions of health and cost 
of living and innumerable other possible 
factors might have to be taken into ac- 
coimt The Judge has to consider the 
problem of other accommodation, but he 
has to consider all the circumstances of 
the case and then, if he is satisfied that 
the order for possession would cause 
greater hardship to the tenant than the 
landlord, he must not make it The 
• burden of proving greater hardship would 
be on the tenant Somervell L- _J. also 
observed at page 168 that in having re- 
gard to aU the drcumstances of the case, 
the Court was expressly enjoined, in de- 
ciding on the issue of greater hardship. 
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to have regard to the Question whether 
other accommodation was available for 
the tenant or the landlord. These words 
and the general principles of the Act 
make it clear that alternative accommoda- 
tion, though not a condition, was the 
most important of the circums^ces to 
which regard must be had. In the same 
Volume, in the aforesaid de^ion in 
(1947) 1 AU ER 810, the Court of Appeal 
held that, on the question of hardship, 
the County Court Judge was entitled to 
have regard to the financial means of the 
tenant by reason of wliich he was m a 
position to obtain accommodahon. not 
merely by renting a house but by bu^nng 
one and also the fact that the ten^t had 
taken no real steps to provide h^elf 
with alternative accommodation, these 
decisions show that, one of the most im- 
portant factors h. what other reasonable 
accommodation is ai^able for the land 
lord or the tenant. The court, would have 
to put in the scale other droimstenc^ 
which would tilt the b^ance of hardship 
on either side, including the hnancial 
position, both of the landlord ,^d the 
tmant, the financial means available to 
them for secunng alternative accomo- 
dation either by purchase orjiy jnnng 
one the nature and the extent of the 

nSor tiieir requirement of residenhal 

accommodation as the case ^ 

hardship that would be caused not oaiy to 
Se lanfflord and the tenant personally but 
even to their family members, depend- 

|ants or Persons residing with th^- as one 

unit, so that the hardship of those per- 
'sons would really amoimt to the hardship 
S the landlord or the tenant Jhe whole 
process of weighmg the ^ardsfep is a 
delicate process where various factors 
have to be thro'wm into the scales and 
the Court has to exaimne how ea^ 
factor tilts the balance , on 4 If 

and thereafter it has to find out the 
balance of hardsliip. Once ^ 
is determined, keeping in mind Wat tne 
burden of proving greater hardship is 
on the tenant the Court would have to 
(find out the resultant hardship on ^ 
statutory balance-sheet. Thereafter. We 
second part of section, 13(2) 
play which is enacted in our Act Ev^ 
Wough We words "no hardship are usra 
in We context of a partial decree, they 
must mean no resultant hmdslup, because 
the partial decree would deprive the ten- 
ant of some part of his premises and 
[would require the landlord also to 
catisHed with only a part. iVhat We 
[Legislature mtends is a just balance 
ing struck between the landlord and We 
tenant, so that when this factor is put 
in the scale, the Court would be satisfied 
Wat We scale will not be tilted on either 
side It is only when such a just solution 
could be found, which causes no result- 
Wt hardship eiWer to We tenant or to 


the landlord, that the Court could passj 
a partial decree. But, if even this partial 
decree still tilts the balance and swings 
it on the side of the landlord, then. We 
Court would have no jurisdiction to 
refuse to pass We decree for the entire 
suit premises. Thus three contingencies 
might arise. If the balance swings on the 
side of the landlord, so that Were is 
greater hardship left to the landlord as a 
result of this statutory balance-sheet of 
hardship, We landlord must get We en- 
tire decree. If, however, the resultant 
balance of hardship in this balance-sheet 
is nil in the sense Wat Were is a just 
balance and We scale swings on neither 
side, then, the case is one of a partial 
decree. It is only when We greater hard- 
ship is on We side of We tenant and We 
balance or We scale tilts in his favour 
Wat the decree would be refused. My 
learned brother Divan J. had considered' 
this question in Panchal Shankerlal v. 
Ranchhodlal, (1966) 7 Guj LR 1039, and 
he held Wat We decree for partial evic- 
tion could be passed under the second 
paragraph of Section 13 of We Act. Since 
this paragraph engrafts an exception to 
the general rule of law, it must be strict- 
ly construed and before a Court can pass 
a decree for partial eviction. We condi- 
tions laid down in Wat paragraph must 
be satisfied. Before any decree for par- 
tial eviction can be passed, the Court 
must satisfy itself Wat by passing such 
a decree, no hardship is gomg to be 
caused either to We landlord or to We 
tenant. Unless Wat satisfaction is reach- 
ed by We Court, We decree for partial 
possession cannot be passed. At page 
1042, correcting the approach of We 
learned trial Judge, who had held that 
Were would not be any question of hard- 
ship as he was not ordering We defen- 
dant to vacate the entire suit premises 
but only a portion of We shop admeasur- 
ing 10’-8” X 9-5’’ in breadth, my learned 
brother held Wat this was entirely an 
erroneous approach as it was obligatory 
upon We learned Judge to consider, in 
view of the issue Wat he had framed, 
wheWer greater hardship was going to be 
caused by passing the decree for eviction 
than by refusing to pass it and unless 
he came to a specific conclusion on that 
issue, he could not have passed any de- 
cree for eviction. My learned broWer 
thereafter observed on We same page 
Wat it was obligatory on We Court before 
confirming We decree for partial eviction 
to satisfy itself that no hardship was 
going to be caused eiWer to the land- 
lord or to We tenant by confirming We 
decree for partial eviction. My learned 
broWer also observed Wat We tenant, at 
We stage of giving evidence, could not 
have anticipated that We learned trial 
Judge was going to pass a decr^ for 
partial eviction and, therefore, it was 
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impossible for him to prove that he could 
not carry on his business in the portion 
which the learned Judge had allowed 
to remain with him. In these circum- 
stances. my learned brother had remand- 
ed the matter as there was no material 
in the case before him which would go 
to show that the tenant had led evidence 
on the issue of no hardship when a par- 
tial decree being contemplated. This 
decision clearly applies to the facts of the 
present case The learned Judge of the 
citj' Civil Court, in the present case, in 
terms held that m para 6 of his iudgment 
that, in view of his findmg on the issue 
regarding feasibility of a partial decree 
the question of greater hardship became 
insigmficant and so, m his view, it was 
not necessary to express any final opin- 
ion on that aspect of the matter. This 
is the erroneous approach which was 
sought to be corrected by my learned 
brother Divan J In such cases the lower 
Court must first arrive at the finding on 
the issue as to whom, the landlord or the 
tenant greater hardship would be caus- 
ed. It IS only when the Court arrives at 
a finding on that specific issue against 
the tenant or against the landlord that 
there would be some resultant hardship 
on eitlier side, which would require the 
Court either to pass the decree or to re- 
fuse iL It is only thereafter that the 
Court must consider the further question 
whether the partial decree would strike 
a just balance without causing any result- 
ant hardship to either side The second 
question can be taken up by the Court 
only after reaching a conclusion on the 
first question In the present case, the 
appellate Court has ignored the Erst 
quesEon and attempted to answer the 
second question and so. it has resulted in 
dissatisfaction both to the landlord and 
the tenant and both of them are arguing 
before me that the additional evidence 
ought to have been discarded complete- 
ly. The additional evidence ivas allowed 
by the learned appellate Judge to give 
an opportumtv to both the sides, as their 
attention was not focussed on this rele- 
vant aspect, which every Court must 
bear in mind if a partial decree could 
afford a just solution, which would strike 
a just balance. leawng no resultant 
haitiship on the statutory balance-sheet. 
As the Court attempted to ansiver this 
second question first, it has left entirely 
out of consideration the most important 
question of availability of alternative 
accommodation to the tenants and has 
passed this decree. In fact. Mr Shah, 
the learned advocate for the landlord, is 
right in his contention that the evidence 
of the plaintiff which was led before the 
appellate Court has been misread by the 
learned appellate Judge. The partner of 
the plaintifi in his deposition before the 
trial Court, had in terms stated that 


they were not able to carry on their 
business properly because of want of a 
shop and a show room. If they did not 
get possession of the suit shop their busi- 
ness could not prosper. He further stated 
tiiat he wanted the suit shop for show- 
ing and selhng steel furniture. He had 
also added that they wanted to keep 
their sample furniture therein. In the 
additional evidence at Exhibit 20. he has 
stated that for display of articles he 
would require a show room and his 
minimum requirement would be of pre- 
mises at least about 25 feet in depth and 
15 feet in width from the front side, and 
if he was allowed that much space, his 
requirement would be satisfied for the 
present, though with some difficulty. The 
learned appellate Judge in paragraph 5 
has observed that the plaintiff has cate- 
gorically stated that so far as he is con- 
cerned, his requirement w'ould be satis- 
fied if a part of the premises of the 
dimensions mentioned by him was made 
available to him. Therefore, there was no 
doubt that no dififcultv would be caus^ 
to the plaintiff. This is clearly a mis- 
reading of the plaintifT s evidence The 
plaintifi’s requirement for a show room 
might be met if the space of the entire 
frontage twent^’-five feet in depth, was 
given to him for the display of his arti- 
cles The plaintiff, however, had the pre- 
sent need even of the rear portion for 
keeping his sample furnitures, as the 
entire suit shop was required not only for 
the show room purpose but also for 
being used as a shop, w'here furniture 
could be kept for sale after it was pre- 
pared in the factory. The learned appel- 
late Judge had also fallen mto another 
important error, in that he completely 
neglected the consideration of the hard- 
ship that would be caused to the plain- 
tiff, by the corridor carved out by tne 
learned appellate Judge for use by the 
defendants both for a passage and for 
displaying their articles, as the plaintiffs 
partner was residing upstairs The plan. 
Exhibit 23. produced by the defendants, 
shows that the suit shop has a frontage 
of fifteen feet abutting on the main Pan- 
kor Kaka road and it has a depth from 
east to west of about 43 feet Now. in the 
said frontage of fifteen feet, there is a 
collapsible gate to close the stair-case and 
the W C. portion for the use of the 
plaintiffs partner, who resides upstairs 
on the first and the second floors This 
portion has never been let to the defend- 
ants The partial decree which the learn- 
ed Judge has ordered is by asking the 
plaintiff to change the position of this 
stair-case by taking it in the rear portion 
in the three feel space given to the plain- 
tiff beyond the twenty feet depth The 
plaintiff is given the portion 9’ x 20’. the 
frontage being 9 feet and the depth 
bemg 20 feet, and the staircase has to be 
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removed and placed in the three feet ad- 
diUonal space allotted to the plaintiff, so 
as to leave to the defendants a clear 
space in the rear portion of about 20 feet 
X 15 feet The learned Judge has passed 
this partial decree with a view that the 
defendants get the front comdor so 
carved out of 6’ x 20' where at present 
the plaintiff has the staircase and the 
W C The learned appellate Judge has 
stated in the final part of his order that 
the tenants shall be able to eniov full 
use of the corndor of 6 x 20' for their 
access to the rear portion. However, in 
para 5 of his judgment, the learned 
Judge has in terms observed that, m 
view of the corridor of 6' x 20', the ten- 
ant \vill be able to exhibit wooden arti- 
cles in the front portion of the corndor 
and utilise the rest of it for his manu- 
facturing activities and carrying on his 
selling operations. This would be creating 
a fresh lease of this corridor 6' x 20’ 
which was never let to the defendants. 
Besides, if the defendants were to dis- 
play their articles in this comdor where 
both the plaintiff and the defendants 
have a nght of passage, it would result 
in great hardship to the family members 
of the plainUff who have to use that cor- 
ridor for going upstairs through the 
stair-case which is ordered to be remov- 
ed at the back. Even Mr Vakil argued 
that this type of partial decree would 
cause great hardship to the tenant, as he 
would have every now and then to 
remove his articles in this corndor and 
at the tune when the shop would have to 
be closed In fact, the lower appellate 
Judge has not considered all these rele- 
vant aspects while coming to the conclu- 
sion that no hardship would be causM, 
and he has attempted to answer the 
second question without going into the 
first question itself The whole approach 
of the learned appellate Judge is. there- 
fore. completely erroneous and the de- 
cision on this question being perverse 
must be interfered with on the second 
finding as it is contrary to law. 

5. Mr Vakil, therefore, argued that 
once this Court holds that a finding of 
fact is contrary to law and that it has 
vitiated the decision, this Court must 
only quash the impugned decision and 
must remand the matter to the lower 
appellate Court, which is the Court of 
facts Mr Vakil urged that this is a ques- 
tion of jurisdiction itself and the High 
Court would have no junsdiction to pass 
any other order, except the one of remand- 
ing the matter to the lower appellate 
Court by arriving at a fresh finding on 
the questions of greater hardship and no 
hardship as required under Section 13(2) 
of the Act I cannot accept this argu- 
ment of Mr, Vakil. Mr. Vakil in this con- 
nection relied upon a decision of the 
Bombay High Court in Nagayya Guru- 
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padayya v Chayappa Santanappa. 58 
Bom LTl 144= (AIR 1956 Bom 560) by the 
Division Bench consisting of Dixit and 
Vyas JJ. In that case, the question had 
arisen m the context of Section 76 of 
the Tenancy Act which conferred powers 
on the Revenue Tribunal to entertain a 
revision application on the follocving 
grounds only (a) that the order of the 
Collector was contrary to law. (b) that 
the Collector failed to determine some 
material issue of law. or (cl that there 
was a substantial defect in following the 
procedure provided by that Act which 
has resulted in miscarriage of justice. 
At page 147 (of Bom LR) = (at p 562 of 
AJR). the Division Bench only observed 
that, as there was an error apparent on 
the face of the Tribunal's order and as 
the said error had resulted in the denial 
of an opportunity to the tenant to show 
that the landlord did not want the pos- 
session of those lands for bona fide per- 
sonal cultivation, it was clear that their 
Lordships must interfere, but the ques- 
tion was whether they should remand 
the matter to the Tnbunal or to the As- 
sistant Collector In that context, the 
Division Bench held at page 148 (of Bom 
LR)=(at pp 562-563 of AIR) that, in the 
light of the various decisions, the direc- 
tion must be that the matter must be 
sent back to the Tnbunal with a direc- 
tion that if there was any point of law 
left in deciding the matter, the Revenue 
Tribunal should decide that point of law, 
and so far as the question of fact, 
namely, whether the landlord wanted to 
recover possession for his bona fide per- 
sonal cultivation. was concerned, the 
Tribunal would send back the case to the 
Assistant Collector for recording a find- 
ing on that issue and for disposal accord- 
ing to law That decision could not help 
Mr. Vakil for the simple reason that, in 
that case, the tenant was not given any 
opportunity to lead evidence by showing 
that the landlord did not want the pos- 
session of the fields for bona fide personal 
cultivation and so the Court had to con- 
sider the narrow question as to which 
authonty they should make the remand, 
whether to the fact-finding body or to 
the body dealing w.nth the questions of 
law alone That deasion would not help 
Mr Vakil in his contention that this 
Court would have no jurisdiction to pass 
a just order even when all the evadence 
has been led and there would be no 
purpose in remanding the matter, except 
m prolonging the hardship which is 
being felt by the landlord Section 29(2) 
of the Act. which gives revisional juris- 
diction to this Court, provides as unden 

"No further appeal shall he against 
any decision in appeal under sub-section 
(1), but the High Court may. for the pur- 
pose of satisfying itself that any such 
deasion in appeal was according to law. 
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call for the case in which such decision 
was taken and pass such order with res- 
pect thereto as it thinks fit” 

The revisional jurisdiction with which 
this Court is invested under this section 
29(2) IS not therefore, merely in the 
nature of jurisdictional control It ex- 
tends to corrections of all errors in the 
overall decision which would make the 
decision contrary to law. The Legislature 
further empowers this Court in its revi- 
sional jurisdiction to pass sudi order with 
respect thereto as it thinks fit The Legis- 
lature having invested this Court with 
powers of the widest amplitude to pass 
such orders as the Court t hinks fit in 
order to do complete justice, it is ob- 
vious that this wide power should not be 
narrowly construed. In so far as Section 
13(2) is concerned, it deals with the 
human problem of considering the rela- 
tive hardships of the landlord and the 
tenant and to arrive at a just solution. 
In such cases, the highest Court of the 
State IS given revision^ powers, which 
are wider m scope than section 115 of 
the Civil Procedure Code, so that it 
could do substantial justice by correcting 
even the errors where the decision as a 
whole IS contrary to law. In such cases, 
if a limitation is sought to be implied 
that the power of this Court would only 
extend to the quashing of the impugned 
order and no further, it would clearly 
defeat the purpose of this wide revMonal 
]uns(iiction. In fact, the Legislature 
directs this Court to pass a juk order, 
considering all the circumstances of the 
case, when all evidence is on the record 
it would be denying justice to the party 
who is feeling a genuine need of the suit 
premises to remand the matter to the 
lower appellate Court only to inidte 
its decision on this issue of hardships, 
Mr. VakU sought to argue this point on 
the analogy of the jurisdiction of this 
Court in writ petitions under Article 226 
where it is wdl settled that the Court 
issuing a writ of certiorari only quashes 
the impugned order and does not pass 
any fmther order. Mr. Vakil also tried 
to argue that section 103 of the Civil 
Procedure Code in terms provides that in 
second appeal, the High Court may, if the 
evidence on the record is sufBcient, de- 
termine any issue of fact necessary for 
the disposal of the appeal which has not 
been determined by the lower appellate 
^urt or which has been wrongly deter- 
mined by such Court by reason of any 
illegality, omission, error, or defect as is 
referred to in sub-section (1) of Section 
100. Even in the absence of a similar pro- 
vision like section 103 of the Civil Pro- 
cedure Code, a similar power is confer- 
red on this Court when the Legislature 
invests it with the power to pass such 
order as it deems fit as would be just 
In the circumstances of the case. The 
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jurisdiction of this Court is to correct all 
errors of law going to the root of the 
decision, which would, in such cases, in- 
clude even perverse findings of facts 
perverse in the sense that no reasonable 
person acting judicially and properly in- 
structed in the relevant law woiild arrive 
at such a finding on the evidence on the 
record of the case. It would, therefoie, be 
necessarily implied that a Court correct- 
ing such a perrcrse finding of fact must 
in the proper cases itself go Into the 
question and arrive at such a finding 
itself, if all the evidence is on the record, 
in order that no further hardship would 
be caused to the party in whose favour 
the scale of hardship has already tilted. 
To refuse to exercise such a power would 
really result in failure of justice itself 
by prolonging the hardship of the party 
concerned. Mr. Vakil had also in this 
context argued that the additional evi- 
dence ought not to have been admitted. 
No such objection had been raised before 
the lower appellate Court and, in fack 
after taking a chance of getting a ded- 
don in their favour, it would not be 
open to the defendants to raise any such 
point in this revidon. In fact, the lower 
appellate Court had itself required this 
additional evidence on the groirnd that 
the parties’ attention had not been focus- 
sed on this relevant issue which had not 
been framed by the trid Coiut. As the 
lower appellate Court thought of passing 
a partial decree, it gave an opportunity 
to both the ddes to lead additional evi- 
dence on this question. That was exactly 
the approach which my learned brother 
approved in the aforesaid deddon in 
(1966) 7 Guj LR 1039. I cannot, therefore, 
agree with Llr. Vakil that the matter 
ought to be remanded to the lower appel- 
late Court to rive the defendants an op- 
portunity to fill up the lacunae in their 
evidence. (After considering the evidence 
in paras 6 and 7 the judgment pro- 
ceeded). 

8. If we have now to prepare the 
statutory balance-sheet, we would have 
to considCT the following items and 
wdgh their effect as to how they tilt the 
scale in favour of the landloid or the 
tenants. The first circumstance is that 
the landlord has proved the genuine pre- 
sent need of the entire suit premises for 
his show room and shop purposes. The 
landlord’s factory is situated in dose 
vidnity and one of the partners actually 
stays on the first and the second floors 
of the suit shop itselL The other mer- 
chants trading in steel furniture havethdr 
shops m the locality and five or six of 
them have been mentioned by the plain- 
tiff in his evidence. It may be that 
they may not have a show room because 
a show room requires a fairly large front- 
age. Thus, the plaintiff has, on the one 
hand, established a genuine present need 
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and a reasonable and bona fide require- 
ment of the entire EXiit premises, and he 
would sufier hardship without these pre- 
mises as he has no other premises where 
he could have his own shop. On the other 
hand, the defendants have a shop at 
Ghanchi’s Wadi, another shop at Pandani 
Khancha and two Rodowns and other 
house properties Thus, the landlord has 
no otiier alternative accommodation, 
while the tenants have an alternative 
accommodation for their shop purposes 
as well as accommodation for their 
manufacturing purposes where their 
workers can sit and where even the tim- 
ber can be stored, in the shape of 
godowns. In fact, each brother has, on 
their own showing, one shop and a 
godown. Thus, this circumstance would 
definitely tilt the balance of hardship in 
favour of the landlord as against the 
tenants. The next circumstance which Mr. 
Vakil wants me to throw into the scale 
was that the landlord had a shop in Lal- 
bhai’s Wanda which he had vacated in 
0.955. This circumstance would really 
show the landlord’s genmne need for a 
shop. The landlord had vacated the same 
as the shop was found to be too small 
for his requirements and he could not 
have adequate frontage for opening a 
show room, and in fact the defendants 
themselves admit that it was not in a 
locality suitable for the landlord’s busi- 
ness. In fact, the landlords’ efforts to 
secure alternative accommodation are 
proved by the fact that as soon as a shop 
was available, they purchased this suit 
property where they could both stay 
and carry on their business of a shop by 
Inveshng such a large sum as Rs. 35,000. 
Thus, on the one hand we have a land- 
lord who has done all within his power 
to get his much needed accommodation 
for his business: on the other hand, we 
have tenants who led no evidence what- 
soever as to their efforts to secure any 
alternative accommodation, whether of 
their own or in rented premises, even 
when they had such large funds 
available to them by sale of only one 
property for the large sum of Rs. 45,000 
in the year 1960. In fact, if the defen- 
dants need any alternative accommoda- 
tion, they would have made genuine 
efforts, for which they have led no evi- 
dence. The learned appellate Judge was 
right in observing that even when he 
gave specific opportunity to the defen- 
dants to lead additional evidence, they 
did not avail of this opportunity by show'- 
ing what is the extent of their business, 
what is the extent of their requirement 
and as to what they had done to secure 
other additional accommodation, if they 
really needed any. No evidence whatever 
has been led by the defendants to show 
w-hat stocks they had and what area 
they needed for their various purposes. 
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Therefore, this orcumstance could not in 
any manner tilt the balance in favour of 
the tenants, but, really would tilt the 
balance on the other side, as the defen- 
dants have made no efforts whatever to 
secure any alternative accommodation 
whatsoever even when they had sufficient 
means to do so. The last circumstance 
which Mr, VaMl relied upon was that the 
defendants had alleged that the plaintiff 
had taken one shop of Harjivandas in the 
name of one of the partners of the firm 
and that the said shop in Ghanchi’s Wadi, 
where the factory is situated, could be 
used by the plaintiff for his business The 
learned trial Judge had visited this shop 
which was inside the WadL The plaintiff’s 
partner Chimanlal has deposed that one 
of their partners who was the brother of 
the plaintiff had his son carrying on busi- 
ness of a book stall in that shop in the 
Dela. This shop could, therefore, not be 
available to the plaintiff-firm, wiiich is a 
partnership firm. The learned trial Judge 
was, therefore, right m excluding this 
shop as being av^able to the plaintiff- 
finn. Thus, ^ the three circumstances 
which have been urged by Mr. VaMl, if 
considered, would show that the most im- 
portant consideration, namely, the avail- 
ability of accommodation to the landlord 
and the tenants, which in this case is 
conclusive on the question of the rela- 
tive hardship, would lead to only one 
conclusion that the landlord has no shop 
whatsoever while the tenants have suffi- 
cient accommodation of two shops and 
two godowns which would satisfy all 
their needs and it is, therefore, that they 
have not made any efforts whatsoever to 
seek any alternative accommodation 
Therefore, the finding as regards greater 
hardship issue must be in favour of the 
plaintiff. The next question which, there- 
fore, arises is as to the second part of 
section 13(2), whether this is a case of 
partial decree. 'That issue can be answer- 
ed only if I come to the conclusion that 
the resultant hardship, which I have 
already found, would be equalised by 
taMng into consideration this addition^ 
factor so as to result in no hardship to 
either side. As I have aready stated 
earlier, the lower Court’s finding is based 
on a complete misreading of the plain- 
tiff’s evidence. The lower Court has also 
disregarded the question of hardship 
which would be caused to the plaintiff’s 
family members and their visitors if 
they have to go through the corridor 
w'here the defendants have been permit- 
ted by the learned appellate Judge to 
display their articles It would amount to 
creating a new lease of the space in the 
corridor which the learned appellate 
Judge carved out All this has been 
done fay the learned appellate Judge 
without considering the fact that the 
defendants led no evidence whatever to 
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prove the extent of their business require- 
ment by producing any books of account 
or their stocks register or any other 
documentary evidence to show why they 
needed any more accommodation than 
what IS actually available to them in the 
shape of the shops and two godowns at 
least Mr Vakil suggested that if a pas- 
sage was given of about three feet, the 
defendants could have access to the rear 
portion and such a partial decree would 
not cause any hardship to either side. If 
from the much needed frontage for the 
show room purposes of the plaintiff this 
portion was carved out for a passage of 
the defendants, what would remain would 
be the rear portion for the use of the 
defendants, which they could use for 
storage or for their manufacturing acti- 
vities On the one hand, we have a land- 
lord who himself needs this back portion 
for his owm show room and shop to 
store his articles which are big articles 
consisting of all steel furniture, while, on 
the other hand. we have tenants who 
have sufficient space so far as the storage 
of timber and manufacturing articles is 
concerned in the shape of the various 
godowns and the two shops Thus, even 
on this ground, it would be all hardship 
on the one side namely, the plaintiffs 
side, and this would not be a just solu- 
tion which would strike an even balance 
to leave no resultant hardship to either 
side Therefore, this is not a case where 
the second part of Section 13(2) would 
be attracted, because, a partial decree 
would even result in greater hardship 
to the plaintiff as ageunst the defendants 
who have already sufficient available 
space and who do not even care to find 
out any more space, even though they 
have sufficient means for that purpose. 
Therefore, the finding of the trial Court 
that this is a case where greater hard- 
ship would be caused to the plaintiff 
must be confirmed. as the defendants 
have failed to prove that greater hard- 
ship would be caused to them if they are 
evicted from the suit shop The findmg 
of the lower appellate Court must be set 
aside that this is a case where no hard- 
ship would be caused if a parUal decree 
was passed. 

9. In the result. Civil Revision Appli- 
cation No 710 of 1963 filed by the plain- 
tiff must be allowed, while Civil Revi- 
sion Application No 602 of 1963 filed by 
defendants 1 and 3 must be rejected. I, 
therefore, set aside the partial decree 
passed by the lower appellate Court and 
I restore the trial Court’s decree, with 
the only modification that the posse.ssion 
of the entire suit shop shall be delivered 
by the defendants to the plaintiff on or 
before 31st December 1967. which shall 
give them sufficient time to adjust their 
affairs The rule, therefore, accordingly 
made absolute in Civil Revision Appli- 


cation No. 710 of 1963 with costs, while 
the rule in Civil Revision Application No. 
602 of 1963 discharged with costs 

USEI/D.V.C, Order accordingly. 
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Chaki Jakeria Abdulla. Applicant v. 
Memon Ismail Umar and another. Oppo- 
nents 

Civil Revn. Appln No. 74 of 1964. Dl- 
7-4-1967. from decision of Asst. J., Bhuj, 
D/- 21-12-1963. 

Civil P. C (1908), O. 33, Rr. 5 and G 
and O. 44, R. 1 — Enquiry into pauperism 
— Stage for. 

Rules 5 and 6 of Order 33, show that 
inquiry into pauperism can be made only 
in cases where the Court sees no reason 
to reject the application on any of the 
grounds stated in Rule 5. The same is 
the effect of sub-rule (1) of Rule 1 and 
sub-rule (2) of Rule 1 of Order 44. 

(Para 3) 

Where therefore a suit in forma pau- 
peris was dismissed on the ground of 
limitation and on appeal, the appellate 
Court, without applying its mind to the 
question whether the decree of the trial 
Court was contrary to law and erroneous 
or unjust, first admitted the application 
for permission to file appeal in forma 
pauperis and having started the enquiry 
into pauperism held that the decree was 
not contrary to law and therefore, refus- 
ed the permission to file appeal. 

Held, that the low'er appellate Court 
W’as not wrong in deciding the point of 
limitation after the admission of the ap- 
plication. Assuming that it was wrong, 
the High Court will not interfere in 
revision. AIR 1958 Punj 437. Rel on 

{Para 41 

Cases Referred: Chronological Paras 
(1959) AIR 1959 Bom 67 (V 46) = 

ILR (1959) Bom 502. Abdul Majid 

V. Bhaurao 3 

(1958) AIR ]958 Punj 437 (V 45)= 

ILR (1958) Punj 663. Mohd-Un- 

Nisa Begum v. Fayaz Ali 3 

P. V. Hath! for R. P. Vaidya. for Ap- 
plicant. 

ORDER: — A suit allowed to be filed as 
a suit in forma pauperis was dismissed 
by the trial Court on the ground of limi- 
tation. In appeal also the same v'lew 
about limitation was taken and therefore 
the appellate Court held that there is 
nothing to show that the decree of the 
trial Court is contrary to law or some 

GL/LL/C881/68 
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usage having the force of law or is other- 
wise erroneous or unjusL Therefore, the 
appellate Court refused to grant permis- 
sion to file the appeal m forma pauperis. 

2. In revision it is contended that 
having admitted the application for per- 
mission to file the appeal m forma pau- 
peris and having started the mauiry into 
pauperism under the proviso to sub-rule 
(1) of Rule 2 of Order 44, Civil Procedure 
Code, it was not open to the appellate 
Court to hold that the decree is not con- 
trary to law etc. 

3. The scheme of Order 44, Civil Pro- 
cedure Code is like this; 

Sub-rule (1) of Rule 1 reads as 
under. — 

"Any person entitled to prefer an ap- 
peal, who is unable to pay the fee requir- 
ed for the memorandum of appeal, may 
present an apphcation accompanied by a 
memorandum of appeal, and may be al- 
lowed to appeal as a pauper, subject, in 
all matters including the presentation of 
such application, to the provisions relat- 
ing to suits by paupers, in so far as those 
provisions are applicable. 

Sub-rule (2) of Rule 1 reads as fol- 
lows — 

"The appellate court, after fixing a day 
for hearing the applicant or his pleader 
and hearing him accordingly if he ap- 
pears on that day. and upon a perusal of 
the application and of the judgment and 
decree appealed from, shall reject the 
application, unless it sees reason to thmk 
that the decree is contrary to law, or 
is otherwise erroneous or unjust ” 

Marginal note to sub-rule (2) reads 
thus: — 

"Procedure on application for admis- 
sion of appeal ” Rule 2 relates to the m- 
quiry into pauperism. 

Sub-rule (1) therefore applies subject 
to the provisions relating to suits by 
paupers contained in Order 33 Rule 5 
of this order gives the grounds on which 
the application for permission to sue as a 
pauper can be rejected. Rule 6 of Order 
33 reads as follows' — 

"Where the Court sees no reason to 
reject the application on any of the 
grounds stated m rule 5. it shall fix a 
day (of which at least ten days’ clear 
notice shall be given to the opposite 
party and the Government Pleader) 
for receiving such evidence as the appU- 
cant may adduce in proof of his pau- 
perism, and for hearing any evidence 
which may be adduced in disproof there- 
of." 

These two rules, namely. Rules 5 and 
6 of O 33. C. P Code show that inquiry 
into pauperism can be made only m cases 
where the Court sees no reason to reject 
the application on any of the grounds 
stated in Rule 5 The same is the effect 
of sub-rule (l) of Rule 1 and sub-rule (2) 


of Rule 1 of Order 44, C P. Code This 
is also the view taken in Mohd-un-Nisa 
Begum V Fayaz Ali. AIR 1958 Punj 437. 
The whole point appears to have not been 
Understood when the learned appellate 
Judge passed the order "Admit, give 
notice” The record does not show that 
the Court applied its mind to the ques- 
tion whether the Court sees reason to 
think that the decree is contrary to law 
or to some usage having the force of law 
oris otherwise erroneous or unjust If 
there is anything on the record 
of this case that the Court applied 
its mind, then of course I would 
have said that the Court had no right to 
re-open the question. There is no order 
on the record of this case passed by the 
Court hke the one passed in Abdul Majid 
V. Bhaurao, AIR 1959 Bom 67, which is 
as follows: 

"There is reason to beheve that the 
trial Court's decree is erroneous Notice 
of the pauper application be given to the 
non-appbcants and Collector as similar 
to O 33. R 6.” 

4. Even assuming that the Court was 
wrong and the procedure adopted by the 
Court was wrong, as this is a revision 
matter, if it appears that the order of the 
Courts below on the question of limita- 
tion is nght. this Court will not inter- 
fere in revision. In the criminal com- 
plaint. dated 2lst May, 1958, the plain- 
tiff clearly stated that the building 
materials were removed from Ilth Janu- 
ary 1957 to 22nd February 1957 In his 
deposition before the appellate Court 
(Ex. 39) dated 20th December. 1961. he 
has admitted that he gave the date quite 
correctly in his complaint (Ex. 23) If 
the building matenals were removed 
before 22nd February 1957. then the suit, 
which is filed on 29th February 1960, is 
obviously barred by limitation. In this 
view of the matter. I do not propose to 
exercise my revisional junsdiction, al- 
though it may be that the lower Court 
was not right in deciding the point at a 
stage subsequent to what was called 'ad- 
mission of the apphcation.’ 

5. If the petitioner pays the court-fees 
due from him to be paid in appeal, all 
the questions arising for determination 
will be determined fay the appellate Court 
without in any way being influenced by 
the remarks in this judgment One 
month's time is given to the petitioner 
to pay the court-fees to be paid by him 
in appeal 

HGP/D.V.C. Order accordingly. 
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P. N. BHAGWATI AND 
N. K VAKIL, JJ. 

Navinchandra Babulal Bhavsar, Appli- 
cant V. Bachubhai Dhanabhai Shah, 
Opponent 

Civil Revn. Appln. No. 79 of 1967, D/- 
14-3-1967, against decision of C. J., 
Small Cause Court, Ahmedabad, D/- 13- 
12-1966. 

(A) Ahmedabad Small Cause Court 
Rules, R. 39 — Validity — Provision read 
with O. 37, R. 3 Civil P. C. do not violate 
Art 19(l)(f) of the Constitution — Pro- 
visions do not constitute an unreason- 
able restriction on right of a defendant to 
hold and dispose of property — Proce- 
dure contemplated by the provisions does 
not amotmt to violation of natural jus- 
tice. 

Rule 39 of the Ahmedabad Small 
Cause Court Rules read with O. 37, R. 3 
do not contravene Art 19(l)(f) of the 
Constitution since they do not affect any 
property right of the defendant, even 
where the Court passes an order of con- 
ditional leave to defend. The restrictions 
put on the manner in which the defen- 
dant will be entitled to defend the cause 
where the summary procedure applies 
are in the interest of the public in the 
sense that all those who have a prima 
facie case in commercial causes of the 
nature contemplated by the said rules 
shall be entitled to speedy disposal and 
recovery of their rightful claims and, 
as such, are not unreasonable. 

(Paras 18 & 28) 

Under the summary procedure contem- 
plated by the provisions (1) if a triable 
issue is raised, imconditional leave to 
defend should be granted; (2) if the 
Court is satisfied beyond doubt that the 
defence raised is frivolous, false or sham, 
leave to defend should be refused: (3) 
however, if the Coiurt entertains a genu- 
ine doubt on the question as to whether 
the defence is genuine or sham or whe- 
•&er it raises a triable issue or not, the 
Judge may impose conditions for grant- 
ing leave to defend. The intention and 
the direct and inevitable effect of the 
rules have to be seen to find out whe- 
ther they affect the defendant’s right to 
hold property. Unless the applicant 
proves that the rules affected his parti- 
cular hmdamental right as a direct and 
inevitable result he cannot succeed. The 
aim and object of the impugned rules 
is to provide a machinery for adjudica- 
tion of commercial disputes involving 
claims of hqmdated amounts, expedi- 
tiously and for securing or making it 
possible to expieditiously recover the 

•Only portions approved for reporting 
by High Court are reported here. 


amount if a decree is passed. It does not 
deal with any of the fundamental rights 
to hold property, of the defendant Look- 
ed at even from another angle, what 
rule 39 does is to provide for the man- 
ner and the conditions subject to which 
the defendant will have a right to de- 
fend such a money claim. Even in the 
wider sense of the word "property”, at 
at this stage no property of the defen- 
dant is involved or is concerned. What is 
affected at the most is the mode of his 
defence. Right to defend is not a funda- 
mental right and it is open to the State 
to provide restrictions on the right to 
defend or regulate his right to defend, 
and the provisions that prescribe such 
restriction cannot be attacked as contra- 
vening any fimdamental right. AIR 
1967 S C 1 and AIR 1958 SC 578, 
Rel on.; AIR 1965 SC 1698. Ref.; AIR 1963 
SC 996, Dist. (Paras 6, 16, 17) 

Further, the fact that imder the sum- 
mary procedure contemplated under the 
provMons full defence at the first stage 
is not permitted to the defendant by 
leading of evidence or cross-examining 
the plaintiff does not amount to non-com- 
pliance with the requirements of natural 
justice so as to amount to unreasonable 
restrictions. (Para 25) 

(B) Constitrrfion of India, Art. 226 — 
Natrrral justice — Principles — Princi- 
ples are not violated under the summary 
procedure contemplated tmder R. 39 of 
Ahmedabad Small Cause Court Rules. 

The requirement of natural justice is 
not a static or a definitive concept and 
it varies with the nature of the tribunal 
and the natme or consequence of the 
order made. In case of orders of a judi- 
cial authority, where the order passed 
affects the defendant’s right to hold pro- 
perty, full compliance with the require- 
ment of natural justice has to be insisted 
upon. Right of cross-examination or lead- 
ing oral evidence may not be such a 
principle of natinal justice as can be said 
to be inviolable in all the cases. There 
are only two broad principles or funda- 
mental requirements which form the 
basis of the doctrine of natural justice 
and they are (1) the authority deciding 
the matter must be independent, unbias- 
ed and impartial and (2) the prindple of 
audi alteram partem that is to say, no 
man shall be condemned unheard Under 
the sununary procedure contemplated 
under R. 39 of Ahmedabad Small Cause 
Court Rules all the three ingredients of 
notice, opportunity to meet the adver- 
sary’s case and the right to be heard 
before the Judge who decides the matter 
are complied with. The Judge dealing 
with the matter. where the summary 
procedure applies, has to decide judi- 
cially after taking into account the con- 
tents of the affidavit for summons for 
judgment and the plaint on the one hand 
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and the affidavit ffied in reply thereto 
by the defendant, whether to grant leave 
conditionally or unconditionally or refuse 
leave to defend. Therefore, all the funda- 
mental principles of natural justice are 
complied with and only on judicial ad- 
judication the defendant’s right to hold 
property, if at all, is afiectei (1966) 7 
Guj LR 87, Rel. on. (Paras 23 to 25) 

(C) Constitution of India, Preamble, 
Art. 19 — Interpretation of Constitution 
to be based on words in the Constitution 
itself — (Civil P. C. (1908), Preamble 
— Interpretation of Statutes — Inter- 
pretation — Constitution). 

The provisions of Indian Constitution 
have to be interpreted by the plain words 
used m the Constitution and not with 
reference to the connotation of the doc- 
trine of police power or due process of 
law, though there may be some sitnilaiity 
in the principle underljphg the doctrine 
of due process of law and of "reasonable 
restriction” to be found in the Indian 
Constitution. (Para 24) 

(D) Ahmedabad Small Cause Court 
Rules, R. 29 — ^Provision read with O. 37, 
R. 3 Civil P. C. do not violate Art. 14 of 
the Constitution. 

Provision of R. 39 of Ahmedabad Small 
Cause Court Rules read with O. 37, R. 3 
Civil P. C. do not violate Art. 14 of the 
Constitution. It cannot be ^d that they 
apply unequally to the plmntiS and the 
defendant though they are similarly 
situated in relation to the object of the 
said provisions. The object and purpose 
of summary procedure, is to provide a 
procedure in certain class of commercial 
claims which conduces not only to speedy 
disposal of matters but more to the 
speedy realisation of the amount due by 
the defendant to the plaintifi by curtail- 
ing the opportunity to the defendant to 
protract the litigation or frustrate the 
decree the plaintiS may get by lengthy 
proceedings of the general procedure pro- 
vided for all types of htigation. Having 
regard to this primary object of the rules 
and policy imderlying, it is difficult to 
hold that the plaintifi and the defendant 
can be said to be persons similarly situat- 
ed with reference to the object of the 
rules. Even looked at from the point of 
view of the disadvantage to be suffered 
by the plaintifi and the defendant having 
regard to the object of the legislation, the 
two of them cannot be said to be similar- 
ly situated and the classification made is 
reasonable. Under the circumstances, it 
cannot be said that the said provisions 
are discriminatory. (1955) 57 Bom LR 
1118 & AIR 1953 Cal 758 & (1966) 7 Guj 
LR 87, Rel on. (Paras 32 and 33) 

Cases Referred; Chronological Paras 
(1967) AIR 1967 SC 1 (V 54)= (1966) 

3 SCR 744, Naresh v. State of 
Maharashtra 19 


(1966) 7 Guj LR 87=ILR (1965) 
Guj 1166, Sam M. Haeems v. 


Samson J. Benjanun 25 

(1966) 7 Guj LR 703=ILR (1966) 

Guj 681, Govmdbhai v. Union of 
India 27 

(1965) AIR 1965 SC 1698 (V 52) = 

(1966) 2 SCJ 606, Milkhiram 
(India) Pvt. Ltd. v. Chaman Lai 
, Bros. 6. 23 

(1963) AIR 1963 SC 996 (V 40) = 

(1963) Supp (1) SCR 885, Prem 
Chand Gang v. Excise Commr. 

UP. 1, 

(1959) AIR 1959 SC 1376 (V 46) = 

(1960) 1 SCR 580, Gullapalh 

Nageswara Rao v. State of 
Andhra Pradesh 11 

(1958) AIR 1958 SC 321 (V 45) = 

1958 SCR 1211, Santosh Kumar 

V, Bhai Mool Singh e 

(1958) AIR 1958 SC 578 (V 45) = 

1959 SCR 12, Express Newspaper 
Ltd. V. Umon of India 15, 18. 2e 

(1958) AIR 1958 SC 956 (V 45) = 

1959 SCR 995, In re, Kerala Edu- 
cation Bill It 

(1955) 57 Bom LR 1118=ILR 
(1956) Bom 218, Laxmandas Devi- 
das KapadIa v. Mathurdas 
Dwarkadas 34 

(1953) AIR 1953 Cal 758 (V 40) = 

57 Cal WN 744, Ambalal Pur- 
shottamdas & Co. v. Jawahar 
Lai J 4 

(1950) AIR 1950 SC 27 (V 37) = 

1950 SCR 88. Gopalan v. Slate of 
Madras 19 

(1950) AIR 1950 Mad 226 (V 37) = 

ILR (1950) Mad 251, Kesavan v. 

South India Bank Ltd. 6 

(1935) AIR 1935 Mad 43 (V 22) = 

ILR 58 Mad 116, Sundaram 
Chettiar v. Valli Ammal 6 


Niranjan Mehta, for J. M. Patel, for 
Applicant; K. A. Daboo, for N J. Mody, 
for Opponent; K. H. Kaji, Acting Advo- 
cate General, amicus curiae. 

VAKIL J. : — This Civil Revision Ap- 
plication is made imder section 115 of 
the Civil Procedure Code challenging the 
followmg order made by the Chief Judge 
of the Ahmedabad Small Cause Court 
in summary suit No. 3018 of 1966: — 

"On defendant depositing Rs 1000/- 
in court within 6 weeks, leave to defend 
is granted On such deposit defendant to 
file his written statement within 3 wceia 
thereafter.” 

The opponent had filed the said suit 
against the applicant statine that the 
applicant had taken Rs 1000/- from him 
as loan which amount was advanced 
without interest as they were friends and 
despite demands the defendant had not 
returned the loan. The opponent plain- 
tifi relied on a writing passed by the 
applicant. The applicant had appeared 
before the Court in answer to the sum- 
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mons for judgment and filed his affidavit, 
denying his liability to pay the amount 
on the ground that the loan was not 
given to him but he believed that it was 
given to the person who had attested the 
document The apphcant has. however, 
not denied his signature on the docu- 
ment At the hearing of the summons lor 
judgment the impugned order was made 
under rule 39 of the Ahmedabad Small 
Cause Court Rules framed by the High 
Court of Gujarat read with rule 3 of 
Order 37 of the Civil Procedure Code 
By an amendment appbcation which we 
have allowed, the applicant has augment- 
ed some of the grounds originally taken 
in the revision application. Though a 
number of grounds were raised, the said 
order is now challenged before us only 
on the following grounds and the others 
have not been pressed' — 

(1) By compelling the defendant to 
show a good or genuine defence to the 
suit before granting leave to defend, the 
procedure stifles or paralyses the defen- 
dant completely in his defence and ren- 
ders It illusory and thus constitutes an 
unreasonable restriction on his right to 
hold and dispose of property under 
article 19 of the Constitution of India. 

(2) Even when the Court has a doubt 
as to the genuineness of the defence,” the 
procedure allows the Court to impose 
conditions and thus deprives an impecu- 
nious defendant of his valuable right to 
defend before he is depnved of his pro- 
perty Therefore, the procedure consti- 
tutes unreasonable restnction on his right 
to hold and dispose of the property under 
Article 19 

(3) Unlike the English practice, the 
summarj’^ procedure does not provide a 
right to appeal from an order refusing or 
granting conditional leave. 

(4) Unlike the English practiM. the 
summary procedure does not require the 
Court to give any reasons for such order. 

(5) The summary procedure is heavily 
weighed in favour of the plaintiff as 
against the defendant, even though they 
are similarly situated with respect to the 
object of the rule and thus contravenes 
the fundamental right guaranteed by 
Article 14. 

(6) The procedure allows the plaintiff 
throughout the whole of the trial all the 
advantages of a fair trial irrespective of 
the fact whether his case is genuine, fair, 
false, good or dishonest, but drives the 
defendant out of Court, if he fails to 
show that he has a good or genuine 
defence before the trial 

2. Before we go to consider these con- 
tentions, it will be expedient to refer, in 
short, to some of the prorisions of the 
Ci\al Procedure Code and the Rules 
which provide for the summary proce- 
dure. The first part of the Cnil Proce- 
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dure Code consists of sections which 
constitutes the mam body of the Code 
and the second part consists of rules put 
in the First Schedule which provide for 
-the mode and method in which the mam 
provisions of the Code are to be appbed 
in practice. The object of the Civil Pro- 
cedure Code is to lay dovm the law relat- 
ing to the procedure of the Courts of 
Civil Judicature and it envelopes vdthin 
its ambit a variety of causes and ci%'il 
litigation. In some causes and htigation, 
looking to their nature, the need of ur- 
gency in their disposal and realisation of 
decretal amount, and which causes are 
inherently less complex than others 
bemg claims of liquidated amounts only, 
the Legislature has thought fit to proride 
a different treatment while laying down 
the rules of procedure. Part X of the 
mam body of the Civil Procedure Code 
deals with rules Section 121 provides 
that the rules m the First Schedule shall 
have effect, as if enacted in the body of 
the Code until annulled or altered in ac- 
cordance with the provisions of this part. 
Rule 122 gives power to certain High 
Court to make rules and lays down that 
"High Courts not being the Courts of a 
Judicial Commissioner may. from time to 
time after previous publication, make 
rules regulating their own procedure and 
the procedure of the Cnnl Courts sub- 
ject to their superintendence, and may 
by such rules annul, alter or add to all 
or any of the rules m the First Schedule.” 
Section 128 lays down that the rules so 
made shall not be inconsistent with the 
pro\’isions of the body of the Code but, 
subject thereto, may proride for matters 
relating to the procedure of Cml Courts 
including the summary procedure Turmng 
to the second part of the Code which con- 
sists of various orders and rules made 
thereunder, we may only refer to Order 
XXWII which deals with summary pro- 
cedure and the rules thereunder which 
have a bearing on the matter on hand. 
Rule 1 of Order XXXVII inter aha pro- 
vides that the Order shall apply only 
to (i) the High Courts of Judicature at 
Fort William. Madras and Bombay and 
(ii) any District Court or other Court 
specially empowered in this behalf by the 
State Government Originally rule 2 made 
the summary procedure appUcable to 
suits upon bills of exchange, bundles or 
promissory-notes only and the defen- 
dant was not entitled either to appear 
or defend unless he applied for leave to 
appear and defend within 10 days of the 
serwce of summons and such leave was 
granted Rule 3 is as follows: — 

"3 (1) The Court shall, upon applica- 
tion by the defendant, give leave to ap- 
pear and to defend the suit, upon affi- 
davits which disclose such facts as would 
make it incumbent on the holder to prove 
consideration, or such other facts as the 
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Court may deem sufficient to support the 
application. 

(2) Leave to defend may be given un- 
conditionally or subject to such terms 
as to payment into Court, giving security, 
framing and recording issues or other- 
vnse as the Court thinks 6t.” 

Rule 7 lays dovm that "Save as provid- 
ed by this Order, the procedure in suits 
hereunder shall be the same as the pro- 
cedure in suits instituted in the ordinary 
manner " In 1936. the High Court of 
Bombay, in exercise of the powers vest- 
ed in it under section 122 read with Sec- 
tion 128(f) of the Civil Procedure Code, 
framed rules substituting rules 1 and 2 
of Order XXXVII and m 1940 substituted 
Its owTi rule in place of the onginal 
Rule 3. We need not enter into the details 
thereof here. On the reorganisation of 
the composite State of Bombay, the two 
States of Maharashtra and Gujarat came 
into existence in 1960 and with it came 
into existence the High Court of Guja- 
raL On May 15, 1961, the State of Guja- 
rat passed the Ahmedabad City Courts 
Act, 1961, providing for the constitution 
of the Ahmedabad Small Cause Courts, 
which came into existence on November 
4. 1961. On the same day the City Civil 
Court also came into existence having 
been constituted under the said Act. By 
Section 17 of the Ahmedabad City Courts 
Act, 1961, the Presidency Small Cause 
Courts Act, 1882 (Act 15 of 1882). was 
extended to and made applicable to the 
city of Ahmedabad from November 4, 
1961. Under section 9 of the Presidency 
Small Cause Courts AcL 1882, the High 
Court is empov/ered, inter alia, from 
time to time by rules having the force 
of law to prescribe the procedure and 
practice to be observed by the Small 
Cause Court either in supersession of or 
in addition to any provisions which were 
prescribed with respect to the procedure 
or practice of the Small Cause Court on 
or before the 31st day of December 
1894. in or under the Act or any other 
enactment for the time being in force. It 
has also been empowered to cancel or 
vary any such rule or rules. The rest of 
the section need not be referred to. 

3. By virtue of this authority under 
the said Section 9, the High Court of 
Gujarat prescribed rules regarding the 
procedure to be followed and the practice 
to be observed by the Ahmedabad Small 
Cause Court. Sub-rule (2) of rule 1 of 
the Rules so prescribed, is as follows; — 

"(2) The portions of the Code of Civil 
Procedure. Act V of 1908. as modified 
upto 4th November 1961 in its applica- 
tion to tlie Slate of Gujarat specified in 
the last column of the schedule hereto 
annexed shall, subject to the additions, 
alterations and modifications speoDed in 
the 2nd column of such schedule, extend 
and shall be applied to the Small Cause 


Court and the procedure prescribed there- 
by shall be the procedure followed in the 
Court in all suits cognizable by it except 
where such procedure is inconsistent with 
the procedure prescribed by any specific 
provisions of the Presidency Small Cause 
Courts Act, 1882, or with these rules." 
The Schedule provided by the said rules 
includes the appbcation of the summary 
procedure of Order .\XXVII. Cml Pro- 
cedure Code, but has deleted Rule 1 and 
has substituted for the original Rule 2, 
the following rule : — 

"2(1) Ail suits upon bills of exchange, 
hundis or promissory notes and all suits 
in wluch the plaintiff seeks only to re- 
cover a debt or a liquidated demand in 
money payable by the defendant with or 
without interest, arising on contract ex- 
press or implied or an enactment where 
the sum sought to be recovered is a fix- 
ed sum of money or in the nature of 
debt other than a penalty, or on a guar- 
antee, where the claim against the prin- 
cipal is in respect of a debt or a liqui- 
dated demand only, may, in case the 
plaintiff desires to proceed hereunder be 
instituted by presenting a plaint which 
shall be instituted as a "Summary Suit” 
and which shall contain an averment that 
the plaintiff is suing under the summary 
procedure under Order XXXVII of the 
Code of Civil Procedure. 

(2) The writ of summons in a suit in- 
stituted under sub-rule (1) above shaU 
be in form No 2 The plaintiff shall to- 
gether with the writ of summons serve 
on the defendant a copy of the plaint 
and exhibits thereto, and the defendant 
may at any time within ten days of such 
service enter an appearance. The defen- 
dant may enter an appearance either in 
person or by an advocate. In either case 
on address for service shall be given in 
the memorandum of appearance and, 
unless otherwise ordered, all summonses, 
notices, or other judicial process requir- 
ed to be served on the defendant shall 
be deemed to have been duly served on 
him if left at his address for service. On 
the day of entering appearance, notice of 
the appearance shall be given to the 
plaintiffi s Advocate (or if the plaintiff 
sues m person to the plaintiff himself) 
either by notice delivery at or sent by 
prepaid letter directed to. the address 
of the plaintiff’s Advocate or of the 
plaintiff, as the case may be. 

(3) In any suit under this Rule the 
defendant shall not defend the suit unless 
he enters an appearance and obtains 
leave from a judge as hereinafter pro- 
vided so to defend, and in default of his 
entering an appearance and of his ob- 
taining such leave to defend, the allega- 
tions in the plaint shall be deemed to be 
admitted and the plaintiff shall be enti- 
tled to a decree for any sum not exceed- 
ing the sum mentioned in the summons 
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together -with interest at the rates speci- 
fic (if any) to the date of the decree, 
and such sum for costs as may be pre- 
scribed unless the plaintiff claims more 
than such sum, in which case the costs 
shall be ascertained in the ordinary way 
and such decree may be executed forth- 
with.” 

Ag;ain, in the body of the rules imder 
the heading "S umma ry Procedure”, the 
High Court has provided rules Nos. 39 to 
44. As we are concerned particularly 
with the validity of Rule 39, it will be 
convement to reproduce it here: — 

"39. (1) In a suit filed under Order 
XXXVn of the Code of Civil Procedure, 
if the defendant enters an appearance or 
files a Vakalatnama, the plaintiff shall, 
on affidawt made by himself, or by any 
other person who can swear, to the facts 
of his own personal knowledge verif 5 ing 
the cause of action and the amount claim- 
ed, and stating that in his belief th^ is 
no defence to the action, apply by sum- 
mons for judgment returnable not less 
than ten clear days from the date of ser- 
vice to the court for the amount claimed, 
together with interest fif any) and costs. 
The Judge may, thereupon, unless the 
defendant by affidavit or declaration shall 
satisfy him that he has a good defence 
to the action on the merits, or discloses 
such facts as may be deemed sufficient 
to entitle him to defend, pass a decree 
for the plaintifi accordingly.” 

Rule 40 lays down the procedure where 
part of the claim is admitted. Rxile 41 
provides for the contingency of one of 
the defendants having a good defence 
and the others not having such defence. 
Rule 42 prescribes the form No. 3 for 
summons for judgment Rule 43 deals 
with the situation where the defendant 
does not complete his security or carry 
out any other direction of the Court and 
Rule 45 prowdes for putting down for 
hearing summa^ suits where even leave 
to defend is given, for early hearing 
before a Judge appointed for the pur- 
pose by the Chief Judge_ unless it is 
transferred to long cause list 

4. It will be expedient to also men- 
tion that under the authority given, the 
Bombay High Court had made appli- 
cation of the summary procedure of Order 
XXXVn with amended rules to the 
Bombay City Civil Court The Gujarat 
High Court also framed Rules for the 
Ahmedabad Qty Ci\il Court in exerdse of 
the powers conferred by Sections 122 and 
128 of the Civil Procedure Code and Arti- 
cle 227 of the Constitution and by other 
powers enabling it to make such rules. 
Rules 142 to 148 contained in Chapter 3Q 
of the said Rules are in pari materia 
with those of the Small Cause Court 
Rules. "R'e have referred to these pro- 
viaons as they have been the subject 
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matter of the decisions of the Bombay 
Hi g h Court as well as this Court wherein 
also a challenge was made against the 
provisi ons o f the summary procedure of 
Order XXXVH and the Qty Qvil Court 
Rules framed by the High Courts on their 
constitutional validity on the ground of 
contravention of the guarantee of equal 
application of laws given under Article 
14 as also on the ground that they vio- 
^te the fundament^ principles of natural 
justica We .shall refer to ^ese decisions 
at the proper place. These are all the 
provisions of law which we need refer to 
for the purposes of appreciating the con- 
tentions raised. 

5. The aforesaid provisions prima 
fade show that the object of the sum- 
mary procedure is that in a large com- 
mercial town certain types of litigation 
concerning the commercial community 
should be expeditiously handled and 
brought to an end, including the reali- 
sation of the decret^ amount, if a decree 
is passed. This is intended to give im- 
petus to commerce and industry and 
therely benefit the place as a whole by 
inspiring confidence in the large com- 
mercial population of the town that their 
causes in respect of monetary Haims of 
liquidated amounts would be justly and 
expeditiously disposed of and their claims 
will not hang on for years blocking their 
money and transactions for long periods 
with a comparatively greater disadvantage 
to them th^ in litigation of other types. 
Out of long experience and tried methods, 
legislature thought fit to include Order 
XJCS.\rn in the Civil Procedure Code for 
application to certain suits in certain 
High Courts only and empower the States 
to make them applicable wherever and to 
whichever Courts they thought proper to 
apply. It also empowered, imder Sec- 
tion 128, all the High Courts, subject to 
the approval by Government to frame 
rules extending the summary' procedure 
to certain other types of suits as we have 
already noticed. The High Court has 
also been empowered, so far as small 
Quse Courts are concerned, by the Pre- 
sidency Small Cause Courts Act, to ex- 
tend the summary procedure to Small 
Cause Courts when they deem it expe- 
dient so to extend That is how we find 
the summary procedure in the Small 
Cause Court at Ahmedabad The dty of 
Ahmedabad is an important commerdal 
town. There can be no doubt as regards 
the rational basis on which this procedure 
is applied to a town where such litigation 
is much larger than at other places and 
also to such Courts where such litigation 
has to be handled in a large measure. 

6. Hawng seen generally the objects 
and purpose of the pro-.-isions of the sum- 
mary procedure, we now proceed to con- 
sider what exactly are the powers con- 
ferred on the Court under these pro- 
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xvithin the stipulated period the appoint- 
ment shall take efiect and the teacher 
shall he entitled to salary till disappro- 
val of his appointment is duly intimated 
to him 

BNP/D.V.C. Order accordingly. 


Am 1969 KERALA 97 (V 56 C 22) 

T C. RAGHAVAN, J. 

V. Madhavan Nair, Petitioner v. M. P. 
Gopala Panicier and another, Respon- 
dents 

Criminal Revn. Petit No. 138 of 1968, 
D/- 3-6-1968, against order of Sub-Magis- 
trate’s Court, Manjeri, in C. C. No. 274 
of 1968. 

Criminal P. C. (1898), Ss. 190, 156 (3), 
4 (1) (h) — Complaint to Magistrate — 
Magistrate sending it for investigation 
under S. 156 (3) — No objection can be 
taken to the case bein^ conducted by 
Public Prosecutor on submission of 
chargesheet by police. AIR 1967 All 468 
& 1968 Ker LT 57, held no longer good 
law in 't'iew of AIR 1964 SC 1541. 

The Code does not contain any defini- 
tion of the words "institution of a case". 
It is, however, dear that a case can be 
said to be instituted in a Court only when 
the Court takes cognisance of the ofience 
alleged therein. Consequently where the 
Magistrate sends the complamt fil^ be- 
fore him, to the police for investigation 
under S 156 (3) and after such investi- 
gation the police submits chargesheet, no 
objection, when the case comes for the 
further trial, can be raised to the efiect 
that the Public Prosecutor should not 
conduct the prosecution^ and that the 
complainant must make his own arrange- 
ments for prosecution of the case. AIR 
1967 All 468, 1968 Ker LT 57 held no 
longer good law in view of AIR 1964 SC 
1541 ■ (Para 7) 

Cases Referred; Chronolomcal Paras 
(1968) AIR 1968 SC 372 (V 55)= 

(1968) 1 SCR 455, Tribhovandas 
Purshothamdas Thakkar v. Ratilal 
Motnd Patel ^ 

(1968) 1968 Ker LT 57=1968 Mad 
LJ (Cri) 70. State of Kerala v. 
V/ilfred ^ 

(1967) AIR 1967 AH 468 (V 54)= 

1967 Cn LJ 1255, Badri Prasad 
Gupta V. Knpa Shankar 3 

(1966) 1966 Ker LT 635=1966 Mad 
LJ (Cri) 812, Cheeran Sankaran 
V Karavanan Raiappan 5 

(1965) AIR 1965 SC 1767 (V 52)= 

(1965) 3 SCR 218. Lala Sri Bhag- 
wan V Ram Chand 4 

(1964) AIR 1954 SC 1541 (V 51)= 

1964 (2) Cri LJ 468, Jamuna 
Singh V Bhadai Shah 6 

IL/JL/D938/68 

1969 Ker./7 IV G— 25 
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(1962) AIR 1962 SC 83 (V 49)= 

(1962) 2 SCR 558, Jaisri Sahu v. 
Rajdevan Dubey 4 

(1961) AIR 1961 SC 986 (V 48)= 

1961 (2) Cri LJ 39. Gopal Das v. 

State of Assam 6 

(1960) AIR 1960 SC 936 (V 47)= 

(1960) 3 SCR 578, Mahadeo Lai 
Kanodia v. Administrator General 
of West Bengal 4 

(1960) AIR 1960 Ker 389 (V 47)= 

1960 Cri LJ 1600, K. Damodaran 
V. V, K. Sippi 3 

(1951) AIR 1951 SC 207 (V 38)= 

52 Cri LJ 775, R R. Chari v. 

State of U. P. 6 

K. P. Ramunni Menon, K, T. Harin- 
dranath, N. V. Prabhakaran and P. 
Ramaranjan, for Petitioner; M. M. Abdul- 
khader and State Prosecutor, for Respon- 
dents Nos. 1 and 2 respectively. 

ORDER; — The recent decision in State 
of Kerala v. Wilfred, 1968 Ker LT 57 by 
Sadasivan, J., has been responsible for 
this revision petition. 

2. The petitioner filed a complamt 
before the magistrate; and the magistrate 
sent the complaint under Section 156 (3) 
of the Code of Criminal Procedure to the 
police for investigation. After investi- 
gation the police laid a charge-sheet; and 
when the case came up for further trial, 
objection was taken that m view of the 
decision mentioned above, the Public 
Prosecutor should not conduct the pro- 
secution and the petitioner, as complain- 
ant, must make his own arrangements 
for the prosecution of the case. This the 
magistrate has accepted; and the correct- 
ness of this decision is being challenged 
before me. 

3. Sadasivan J. refers to the Division 
Bench ruling of the Allahabad High 
Court in Badri Prasad Gupta v. Kripa 
Shanker, AIR 1967 AIL 468 and observes; 

"The Magistrate may initiate action 
either on a complaint or on a police re- 
port and the gist of the above decision is 
that the case is "conceived” as soon as a 
complaint is filed or a police report is 
made and even if cognizance is taken by 
the Magistrate in the strict sense of the 
term only after the final report of the 
Pohce, and the case proceeds only from 
that stage, it does not cease to be a case 
instituted on complamt. Pursuing the 
analogy further it must be held that 
until fte police report is received the 
case conceived ^ the filing of the com- 
plaint remains in the w’omb, and it is 
brought forth — either alive or still-born 
— after the receipt of the police report. 
When a complaint is sent by the Magis- 
trate to the Police it must be presumed 
that such a step was resorted to by the 
Magistrate for a further assurance about 
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the truth of the complaint Putting it 
differently, the Magistrate is not pre- 
pared to proceed on the complaint alone; 
but thinks it necessary that a police ^ 
port also should be obtamed. The action 
of the Magistrate vail not change the 
character of the complaint In oth^ 
words, the complaint originally filed will 
not on that account assume a different 
garb when the pobce report is received. 
The proceedings will continue to be pro- 
ceedings instituted on complaint” 

Sadasivan, J., also refers to the deddon 
of this Court in K,. Damodaran v. V. K. 
Sippi AIR 1960 Ker 389. wherein Raman 
Nayar, J. has held, in interpreting Sec- 
tion 417 (3). Code of Criminal Procedure, 
that any case instituted upon complaint 
means 'any case of which the Court has 
takpn cognizance upon complaint'. Raman 
Nayar, J., has also held that 'complaint* 
does not include a police report 

4. In paragraph 22 of their judgment 
the Allahabad High Court has expressly 
disagreed with the view that a. case 
instituted only when it is taken cogni- 
zance of — the view expressed by Raman 
Nayar, J., and Sadavdsan. J„ appears to 
have followed this ruhng of the Allaha- 
bad High Court In view of a decidon 
by a learned Judge of this Court taking 
one view, one would have normally ex- 
pected the case to be placed before a lar- 
ger bench rather than another learned 
Judge deadmg the case in a different 
way; and judidal decorum and legal pro- 
priety have always demanded that vide 
Mahadeolal Kanodia v. Administrator 
General of West Bengal, AIR 1960 SC 
936. Jaisri Sahu v. Rajdewan Dubey, 
AIR 1962 SC 83. Lala Shn Bhagwan v. 
Ram Chand. AIR 1965 SC 1767 and Tri- 
bhovandas Purshothamdas Thakkar v. 
Ratilal Moblal Patel, AIR 1968 SC 372. 

5. There is yet another deddon of 
our High Court by Madhavan Nair, J., 
in Cheeran Sankaran v. Narayanan 
Raiappan. 1966 Ker LT 633 commg to 
the same concludon as Raman Nayar, J,, 
followmg a decidon of the Supreme 
Court (The dedsion of Raman Nayar, 
J„ does not appear to have been 
noted by Madhavan Nair. J.). How- 
ever. the deddon of Madhavan Nair, 
J„ does not appear to have been brought 
to the notice of Sadasivan J. In these 
drcumstances, I would have referred the 
case before me to a Division Bench to 
dissolve the conflict of opimon between 
Raman Nayar. J., and Madhavan Nair, 
J., on one side and Sadadvan. J.. on the 
other But the passage extracted by 
Madhavan Nair. J.. from the dedsion of 
the Supreme Court refers to two 
earlier decidons of the Supreme 
Court and these three Supreme 
Court deddons appear to put the matter 


beyond controversy and obviate the 
necesdty of a reference to a Dividon 
Bench. I have only to condder whether 
the Supreme Court deddons cover the 
case; and if they cover the case. I need 
not refer the case to a Dividon Bench, 
as I am bound to follow the Supreme 
Court deodons. 

6. The deddon of the Supreme Court 
pointed out by Madhavan Nair. J., and 
brought to my notice by the petitioner’s 
Counsel is Jamuna Singh v. Bhadai Shah, 
AIR 1964 SC 1541. Paragraph 6 of the 
judgment puts beyond any shadow of 
doubt the law on the question. Para- 
graph 6 says; 

‘The Code does not contain any defini- 
tion of the words "institution of a case”. 
It is dear however and indeed not dis- 
puted ^at a case can be said to be insti- 
tuted in a_ Court only when the Court 
takes cognizance of the offence alleged 
therein”. 

The second sentence extracted above is 
dear and definite that a case instituted 
means a case taken cognizance of, as 
pointed out by Raman Nayar, J., in other 
words, a case is instituted only when the 
Court takes cognizance of the offence 
alleged therein. The Supreme Court also 
refers to two earlier decisions of the 
same Court; R. P. Qiari v. State of U. P. 
AIR 1951 SC 207 and Gopal Das v. State 
of Assam. AIR 1961 SC 986. This dear 
pronouncement of the Simreme Court 
leaves no room for any distinction be- 
tween 'institubon of a case’ and 'taking 
cognizance thereof or for the analogy 
that the institution of a case is like con- 
ceiving a child and taking cognizance of 
the offence is like the delivery of the 
child. The two later decisions of the 
Supreme Court (of 1961 and 1964) do not 
appear to have been considered by the 
Allahabad Hi gh Court. 

7. In the light of the dedaons of the 
Supreme Court, the ruhng of the Allaha- 
bad High Court and the dedsion of Sada- 
sivan. J., following the Allahabad decision 
do not lay down the lavr correctly Conse- 
quently. the order of the magistrate fs 
erroneous. 

8. The criminal revidon petition Is 
allowrf; the order of the lower Court fs 
set aside; and the lower Court is direct- 
ed to proceed widi the case as one insti- 
tuted on a police report, 

CWM/D.V.C. Petition allowed. 
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FULL BENCH 

M MADHAVAN NAIR. T. S. 
KRISHNAMOORTHY IYER AND 
K. SADASIVAN JJ. 

City Corporatioii of Calicut, Appellant 
V. Thachambalath Sadasivan and others. 
Respondents 

W. A. Nos 107 and 108 of 1967. D/- 2- 
7-1968. against 3 udgment of Gopalan 
Nambiar. J„ in O. P. Nos. 2962 and 3037 
of 1965 

IVIunicipalities — Kerala Municipal Cor- 
poration Act (13 of 1964), Ss. 299. 387 — 
Calicut City Municipal Act (30 of 1961), 
Ss. 299. 387 and 98 to 138 — Levy by 
Corporation of licence fee for soa kin g 
coconut husks in soaKng pits in payer’s 
property — Levy is not valid — Consti- 
tution of India, AxL 265. 

The levy by Corporation of licence fee 
for soaking coconut hu^ts in soaking pits 
In pavers' own property is not valid. 
The reasons are. (a) as a "fee for 
licence", the levy cannot be justified for 
the reason that it has no correlation Vrith 
the cost of issuing the hcence. (b) as a 
"fee for services rendered” it cannot be 
supported as no service is rendered par- 
ticularly to the payer of fee. and (c) as 
a "fee in the nature of a tax", it is ille- 
gal since the mandatory provisions of the 
Act in relation to the imposition of a 
tax have not been followed, AIR 1968 
SC 1119 & AIR 1954 SC 388 &s AIR 1965 
SC 1107 & AIR 1954 SC 282 & AIR 1966 
SC 1502 & AIR 1967 SC 1801, ReL on; 
AIR 1965 SC 1561. Dist. (Para 7) 

Without a speaal benefit accruing to 
the payer in return, the levy cannot be 
justified The fee collected must haye 
correlation to the expenses meurred in 
issuing the same. If more than what is 
required to issue the licence is levied, the 
tax element will predominate since the 
excess collected will go to the general 
fund to be utilised for matters of gene- 
ral pubhc uhhtv and m such cases the 
levw would assume the character of a 
tax and not fee The Corporation can- 
not impose a tax in the guise of a fee. 
The Corporation cannot impose a levy 
on an activity as if they are imposing a 
tax on land Without following the pro- 
cedure contemplated in Ss 98 to 138 of 
the Act, a tax cannot be imposed. Case 
law Disc. (Paras 2, 3, 4) 

No fee can be imposed in return for 
the Corporation discharifing its statutory 
duties as a Corporation. By the supervi- 
sion, control and regulation of the acti- 
viW the paver of the fee cannot be said 
to be benefited The object behind such 
measures is to detect lapses from or vio- 
lation of the rules by the licensees and 
that in effect is the exercise of the 


"police power” vested in the (Corporation- 
No cess or fee can justifiably be impos- 
ed on the hcensees for such measures 
which the Corporation is bound under 
the statute to adopt or undertake. 

(Para 7) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1119 (V 55)= 

Civil Appeal No. 558 of 1967, 

Nagar Mahapahka, Varanasi v. 

Durga Das 2. 5, 6. 7 

(1967) AIR 1967 SC 1801 (V 54)= 

(1967) 2 SCR 679. N. M. C S & 

W Mills V. Ahmedabad Mumci- 
pahty 4 

(1966) AIR 1966 SC 1502 (V 53)= 

(1966) 2 SCR 891. Hardwar Muni- 
cipality V Raghubir Smgh 3 

(1965) AIR 1965 SC 1107 (V 52)= 

(19(55) 2 SCR 477. Corporation of 
Calcutta V Liberty Cmema 3, 6 

0965) AIR 1965 SC 1561 (V 52)= 

(1965) 3 SCR 47, Ajoy Kumar v. 

Local Board 6 

(1954) AIR 1954 SC 282 (V 41)= 

1954 SCR 1005 Commr. Hindu 
Rehgious Endowments, Madras v. 

Sri Lakshmindra Thirtha Swamiar 
of Sn Shnrur Mutt 2, 3 

(1954) AIR 1954 SC 388 (V 4I)= 

1954 SCR 1055. Ratilal v. State of 
Bombay . 2 

(1954) AIR 1954 SC 400 (V 41)= 

1954 SCR 1046. Sri Jagannath v. 

State of Orissa 2 

(1927) AIR 1927 Rang 183 (V 14)= 

ILR 5 Rang 212, Munidp^ Cor- 
poration of Rangoon v. Sooratee 
Bara Bazar, Co Ltd. 3 

W. A No. 107/67 

K. P Ramunni Menon and K P G. 
Menon, for Appellant, K. Prabhakaran. 
for Respondents Nos 1 to 12 & 14 to 16; 
GovL Pleader, for Respondent No. 17. 

W. A No. 108/67 

K. P G Menon. for Appellant; T. C. 
Karunakaran, P. K Shamsuddm and V. 
M. Kunen. for Respondents Nos 1 to 3 
and 5 to 12. Government Pleader, for 
Respondent No 13. 

SADASIVAN. J.: — These appeals have 
been preferred by the City (Corporation 
of Calicut against the judgment of 
Gopalan Nambivar. J. in Original Peti- 
tion Nos 2962 & 3037 of 1965 The peti- 
tioners challenged the vahdity of the 
levy by the Corporation- of licence fee 
for soaking coconut husks in soaking pits 
in their property. The Corporation would 
justifv the impost under Section 299 read 
with Section 387 and Schedule IV of the 
Calicut City Mumdpal Act. (Act 30 of 
1961) renamed as the Kerala Munidpal 
Corporation Act (Act 13 of 1964) The 
case of the petitioners is that as a fee 
the levy is not justified by the provisions 
of the statute and as a tax. it is beyond 
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the power of taxation conferred on the 
Corporation. The stand taken by the 
Corporation on the other hand is that the 
levy is a tax. Alternatively it is also 
contended by the Corporation that it is 
a "fee for licence”. The learned Single 
Judge has held in his judgment dated 
8-2-1967 that as a fee the levy is unsus- 
tainable since no positive service is ren- 
dered by the Corporation in return for 
the fee levied. As a tax the learned 
Judge’s view is that it is beyond the 
power of taxation conferred on the Cor- 
poration. Accordingly it has been hdd 
by the learned Judge that the levy of 
licence fee for soaking coconut hu^ is 
iUegaL 

2. The question for dedsion in these 
appeals is whether the levy of licence fee 
for soaking coconut husks is sustainable 
imder any of the provisions of the Cali- 
cut City Municipal Act (hereinafter to 
be referred to as "the Act”). The Cor- 
poration would trace its power to impose 
the impugned levy to Sections 299 and 
387 of the Act. We are extracting these 
two sections; 

"299. • •••«« 

(1) No place within the limits of the 
city shall be used for any of the pur- 
poses mentioned in Schedule IV with- 
out a licence obtained from the Commis- 
sioner and except in accordance with the 
conditions speciJSed therein.” 

X X X X X 

38/. ...... ..a... •.•••• 

(1) Every licence pt permisaon grant- 
ed imder this Act or any rule or bye- 
law made imder it shall specify the pe- 
riod, if any, for which and the restric- 
tions, limi tations, and conditions subject 
to which the same is granted, and shall 
be signed by the Commisrioner. 

(2) (a) Save as otherwise expressly 
provided in. or may be prescribed under, 
this Act, for every such licence or per- 
misrion, fees shall be paid in advance on 
such units and at such rates as may be 
fixed by the coimdL 

X X X X x” 

The above Sections speak of the impo- 
sition of licence fee. The learned coun- 
sd for the Corporation classified fees 
referred to in the above sections under 
t^ee heads and they are: (a) fee for 
licence, (b) fee for sendees rendered and 
(c) fee in the nature of a tax. We have 
carefully examined all these three heads, 
in the light of relevant decisions of the 
Supreme Court and we are not satisfied 
that the impugned fee could be brought 
under any one of them. The law stands 
settled by a series of decisions of the 
Supreme Court beginning wdth AIR 1954 
SC 282. 388 and 400, Shrirur Mutt case, 
Ratilal v. State of Bombay and Sri Jagan- 
nath v. State of Orissa and ending, as 
told at the Bar, in the recent dedaon in 
Nagar Mahapalika Varanasi y. Durga Das 


Bhattacharya, Civil Appeal No. 558 of 
1967= (AIR 1968 SC 1119), that without 
a special benefit accruing to the payer in 
return, the levy cannot be justified. The 
position has been placed beyond doubt 
by the Supreme Court in the following 
words in AIR 1954 SC 388: — 

"Fees are payments primarily in the 
public intere^ but for some special ser- 
vice rendered or some special work done 
for the benefit of those from whom the 
payments are demanded. Thus in fees 
there is always an element of 'quid pro 
quo’ which is absent in a tax.” 
Distinguishing licence fee from a tax the 
learned Judges would further observe: — 

"A tax is in the nature of a compul- 
sory exaction of money by a public au- 
thority for public purpose, the payment 
of which is enforced by law. The other 
characteristic of a tax is. that the im- 
position is made for pubtic purpose to 
meet the general expenses of the State 
without r^erence to any special advan- 
tage to be conferred upon the payers of 
the tax. Thus, although a tax may be 
levied upon particular classes of persons 
or particular kinds of property, it is im- 
posed not to confer any special benefit 
upon individual persons and the collec- 
tions are all merged in the general re- 
venue of the State to be apphed for 
general public purposes. Tax is a com- 
mon burden and the only return which 
the tax-payer gets is partienpation in the 
common benefits of the State.” 

Adverting to some of the characteristics 
of a fee the learned Judges would again 
observe; — 

"In order that the collections made by 
the Government can rank as fees, there 
must be correlation between the levy im- 
posed and the expenses incurred by the 
State' for the purpose of rendering such 
servic^es. Thus two elements are essen- 
tial in order that a payment may be re- 
garded as a fea In toe first placa it 
rnust be levied in consideration of cer- 
tain services which toe indi%dduals ac- 
cepted either willingly or unwillingly 
and in toe second placa toe amount txil- 
lected m\;!st be ear-marked to meet toe 
expenses of rendering these services and 
must not go to toe general revenue of the 
State to be spent for general public pur- 
posa” 

3, In toe above background we would 
approach the first head namely a fee for 
licenca The fee coming under this head 
is the money paid for a licence or per- 
mission to run a particular trade or call- 
ing: 

"A licence Is merely a permisrioa 
granted to a particular person to do a 
particular thing at a fixed place during 
a determinate t^riod. The fee attached 
to such a permit is a specific sum of 
money to be collected from the licensee 
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for the purpose of covering the expenses 
of the licence, its registration, inspec- 
tion and supervision. Fees levied on 
licences of premises ought not to be 
greater than a sum to cover the costs of 
the regulation.” (Cunlifie J., in ILB 5 
Rang 212= (AIR 1927 Rang 183) quoted 
by their Lordships in the Liberty Cinema 
Case.) 

In the Corporation of Calcutta v. Liberty 
Cinema, AIR 1965 SC 1107 their Lord- 
ships held: — 

"The licence fees are in respect of 
what are called dangerous and offensive 
trades, that is to say, it is necessary in 
the interests of the City that the Corpo- 
ration shall know where such trades are 
being carried on and shall be in a posi- 
sion to see that they are carried on in a 
proper manner without causing uimeces- 
sary nuisance to other people or danger 
to the public generally,” 

But it is to be remembered that in such 
cases the fee collected must have corre- 
lation to the expenses incurred in issu- 
ing the same. To quote the words of 
their Lordships in AIR 1954 SC 282: — 

"If as we hold, a fee is regarded as a 
sort of return or conaderation for ser- 
vices rendered, it is absolutely neces- 
sary that the levy of fees should, on the 
face of the legislative prowsion, be cor- 
related to the expenses incurred by Gov- 
ernment in rendermg the services. _As 
indicated in Article 110 of the Constitu- 
tion, ordinarily there are two classes of 
cases where Government imposes 'fees’ 
upon persons In the first class of cases. 
Government simply grants a permisaon 
or privilege to a person to do something, 
which otherwise that person would not 
be competent to do and extracts fees 
either heavy or moderate from that per- 
son in return for the privilege that is 
conferred.” 

If more than what is required to issue the 
licence is levied, the tax element will 
predominate since the excess collected 
will go to the general fund to be utilis- 
ed for matters of general public utility 
and in such cases the levy would assume 
the character of a tax and not fee. In 
the cases before us we are not told that 
the fee collected from the petitioners 
for soaking husks is set apart for the 
purpose of meeting the expenses of the 
licence. Nor is there any data placed 
before us by which the expenses incurred 
could be gauged. It was argued before 
us that for a simple fee for licence grant- 
ed for carrying on an activity, no quid 
pro quo is needed. In such cases the 
fee will in fact be a tax and thus we 
are taken to the third category namely 
fee in the nature of a tax. The Corpora- 
tion, in our view, cannot impose a tax in 
the guise of a fee. In Hardwar Muiuci- 
pdlity v. Raghubir Singh, AIR 1966 SC 


1502, the question arose whether the toll 
on vehicles leaving the Municipality 
could be justified when the Mumcipal 
Act provided levy of tolls only on vehi- 
cles entering the Municipality. The 
learned Judges held; — 

"Toll as such can only be collected 
under the Munidpalites Act from vehi- 
cles entering the Mimidpal limits. This, 
exhausts all the powers delegated by the 
Legislature to the munidpal Boards and 
that power cannot be extended either by 
considerations derived from the nature 
of tolls or from the residua^ dause.” 
Thus even if the licence fee is construed 
as a tax, the levy cannot be justified. 

4. In N. lil C. S. & W. MUls v. 
Ahmedabad Munidpality, AIR 1967 SC 
1801 the validity of the assessment-book 
relating to Spedal Property section, pre- 
pared and published by the Munidpal 
Corporation of the dty of Ahmedabad 
which sought to impose property tax on 
properties described as special properties 
like textile Mills, factories, buildings etc. 
on a fiat rate, was challenged. The Court 
held:— 

"If the State Legislature had power to 
levy a tax, only on land and buildings the 
same cannot be le’/ied on machinery con- 
tained in or situate on the building even 
though the machinery was there for the 
use of the building for a particular pur- 
pose. Therefore, Rule 7 (2) of the niles 
framed under the Bombay Act 59 of 
1949 was beyond the legislative compe- 
tence of the State. The rule also suffers 
from another defect, namely, that it does 
not lay down any prindple on which 
machmery is to be specified by public 
notice by the Commissioner to be deem- 
ed to form part of such building for the 
purpose of fixing the rateable value. It, 
therefore, depends on the arbitrary will 
of the Commissioner as to what machi- 
nery he would specify and what he would 
not. Moreover, he is the only person 
who can examine this question.” 

The levy was accordingly cancelled. 

5. It is thus clear that the Corpora-l 

tion cannot impose a levy on an activity 
as if they are imposing a tax on land. 
Without following the procediure contem-j 
plated in Sections 98 to 138 of the Act, a 
tax cannot be imposed. In the present 
case it was conceded that the procedure 
was not comphed with. This question 
came up before the Supreme Court' in 
the recent case. Civil Appeal No 558 of 
1967=(AIR 1968 SC 1119) and their 

Lordships have laid down the law in the 
following terms; — 

'Tt was, however, contended for the 
appellant that under Section 294 of the 
Act the Municipal Board has authority 
to impose a licence fee by enacting a bye- 
law for that purpose under Section 298 
of the Act. It was said that Section 294 
of the Act contemplates the charge of a 
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fee not only in the restricted sense of a 
fee for which a quid pro quo is provid- 
ed but also m the sense of a fee in 
which the taxation element is predomi- 
nant It was hence ar^ed that the pro- 
cedural machmery for the impodtion of 
tax contemplated under Sections 131 to 
135 of the Act need not be followed in 
such a case. We are unable to accept 
this argument as correct According to 
the scheme of the Act there is a sharp 
and clear distmction between taxes pro- 
perly so called and fees. There is a 
logical and clear-cut dividon of the Act 
into several Chapters, and taxes, by 
whatever designation they may be called, 
are all comprehended and dealt with in 
Chapter V and by that Chapter alone. 
And what is permitted to be imposed by 
Section 294 which occurs in Chapter Vin 
is only a fee in the restricted sense as 
distingmshed from a tax. To put it 
difierently, the Act contemplates orfy two 
categories of impost i-e., taxes enume- 
rated in Chapter V and fees mentioned 
in Sections 293. 293-A and 294 of Chap- 
ter VIII It is not contemplated in the 
scheme of the Act that there should be 
a third category of impost of hcence fee 
which IS m the nature of a tax for which 
the procedure contemplated by Chapter 
IX IS apphcable. In our opinion, the 
scheme of Chapter VIII of the Act shows 
that the provisions contained therein are 
meant for the purpose of regulation of 
certain trades and professions and for 
maintenance of public safety and con- 
venience of the inhabitants of the muni- 
cipahty The fees mentioned in Section 
294 are meant to be imposed for the pur- 
pose of regulation of trade and profes- 
sions and for rendering services It is 
not contemplated by the Act that licence 
fees imposed by Section 294 should be 
merged m the public revenues of the 
mumcipality and should go for the up- 
keep of the roads and other matters of 
general public utihty It is therefore 
not permissible for the Municipal Board 
to impose a tax on the respondents under 
the guise of a licence fee without follow- 
ing the mandatory procedure for impo- 
sition of the taxes prescribed by Sections 
131 to 135 of the Act. otherwise there 
will be a drcumvention of the provisions 
of Sections 131 to 135 of the Act. It is 
manifest that Section 294 of the Act 
must be interpreted in such a manner as 
to prevent the circumvention of the safe- 
guards of the provisions of Sections 131 
to 135 of the Act" 

6. Our attention in this connection 
was invited by the learned Counsel for 
the appellants to the decision of the 
Supreme Court in Ajoy Kumar v. Local 
Board. AIR 1965 SC 1561 There, the 
question was raised as to the constitu- 
tionalits' of an annual "tax" levied by 
Local Boards for the use of any land for 


the purpose of holdmg markets as pro- 
vided by Section 62 of the Assam Local 
Self-Government Act (Act No. XXV of 
1953). That section reads: — 

"62. 

The board at a meeting may grant with- 
in the local limits of its jurisdiction a 
licence for the use of any land as a 
market and impose an annual tax thereon 


The Supreme Clourt held that the word 
"thereon” in the section shows that the 
tax is on the land though the charge 
would arise only when the land is used 
as a market. The levy was thus clearly 
a tax on land and not a fee m the nature 
of a tax. The case, therefore, has httle 
comparison with the present case. On the 
dictum of the Supreme Court in Civil 
Appeal No. 558 of 1967={Am 1968 SC 
1119) quoted already, the Corporation’s 
attempt to justify the levw as fee m the 
nature of a tax must fail. In dealing 
with the fee coming under the second 
category namely 'fee for services ren- 
dered’. the Corporation would raise the 
contention that the payer of the fee is 
benefited by the control and regulatory 
measures t^en by them m relation to 
his business. We are not impressed by 
this contention either. A like contention 
raised in the Liberty Cinema Case. AIR 
1965 SC 1107 was repelled by the 
Supreme Court Their Lordships ob- 
served: 

"The word 'fees’ in List II Entry 66 
cannot be construed to mean fees for ser- 
vices specially rendered to the payer but 
has to be read as including fees for su- 
pervision. co.ntrol and regulation of an 
activity which the legislature desires to 
control. The placing of an activity, m- 
dustnal or commerciaL under regulation 
and control is no doubt done in further- 
ance of public interest but so are most 

of the activities of public boches. 

It was also contended 

that the levy authorised by the section 
would be in return for work done for 
securing pubhc health, safety and con- 
venience and was hence a fee. We are 
wholly imable to accept this contention. 
Whether a particular levy is a fee or tax 
has to be decided only by reference to 
the terms of the section as we have ear- 
lier stated. The reference to the 

heading of Part V can at most indicate 
that the provisions in it were for con- 
ferring benefit on the pubhc at large The 
cinema house owners paving the levy 
would not as such owners be getting 
that benefit. We are not concerned with 
the benefit, if any received by tlicm as 
members of the public for that is not 
special benefit meant for them We are 
clear in our mind that if lookmg at the 
terms of the provision authonsing the 
levy, it appears that it is not for special 
services rendered to the person on whom 
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the levy is imposed. It caimot be a fee 
wherever it may be placed in the sta- 
tute.” 

7. The principle is well known that 
no fee can be imposed m return for the 
Corporation discharemE its statutory 
duties as a Corporation. On this pomt 
the Supreme Court has observed thus in 
Civil Appeal No 558 of i967={AIR 1968 
SC 1119) cited above — 

'The expenditure under these two 
items was mcurred by the Municipal 
Board in the discharge of its statutory 
duty and it is mamfest that the licence 
fee cannot be imposed for reimbursing 
the cost of ordinary mumapal services 
which the Mumap^ ^ard was bound 
under the statute to provide to the gene- 
ral public.” 

By the supervision, control and regula- 
tion of the acuvity the paver of the fee 
cannot be said to be benefited. The object 
behmd such measures is to detect lapses 
from or violation of the rules by the 
licensees and that m effect in the exer- 
cise of the "pohce power” vested in the 
Corporation. No cess or fee can 
justifiably be imposed on the licen- 
sees for such measures which the 
CorporaUon is bound under the statute 
to adopt or undertake. On the police 
power exercisable by the Municipal Cor- 
porations the Supreme Court would ob- 
serve in Civil Appeal No 558 of 1967— 
(AIR 1968 SC 1119) ated above: 

"It this context it is important to 
notice that the power to tax is not includ- 
ed in the police power m the American 
Muniapal Law. (Dillon on "Mumdpal 
Corporation”, Vol. IV, 5th Edn.. p. 24()0) 
It has been held that the police and 
taxing powers of the legislature though 
co-existent, are distinct powers. Broadly 
speaking, the distinction is that the tax- 
ing power is exercised for the purpose 
of raising revenue and is subject to cer- 
tain designated constitutional limitations, 
while the police power is exercised for 
the promotion of the public welfare by 
means of the regulation of dangerous 
or potentially dangerous business oc- 
cupations. or activities, and is not 
subject to the constitutional restric- 
tions applicable to the taxing power. 
"It may consequently be said that if 
the primary purpose of a statute or 
ordinance exacting an imposition of some 
kind is to raise revenue, it represents an 
exercise of the taxing power, while if 
the primary purpose of such an enact- 
ment IS the regulation of some particular 
occupation, calling, or activity, it is an 
exercise of the police power, even if it 
Inadentally produces revenue.” (Ame- 
rican Jurisprudence, 2nd Edn4 Vol. 16, 
p 519)” 

To sum up. our condudons are: (a) as a 
"fee for hcence". the levy cannot be 
j'ustified for the reasons that it has no 


correlation with the cost of issuing the 
licence, _ (b) as a "fee for services ren- 
dered" it carmot be supported as no ser- 
vice is rendered particularlv to the payer 
of fee. and (c) as a "fee in the nature of 
a tax’\ it is illegal since the mandatory 
provisions of the Act in relation to the 
imposition of a tax have not been fol- 
lowed. 

8. The decision under appeal in the 
circumstances is correct and we would 
dismiss these appeals but m the arcum- 
stances without costs. 

SSGA3.V.C. Appeals dismissed. 
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Vareed s/o Kunnan Ouseph. Appellant 
v. Mary, daughter of Adattukaran Perin- 
chu. Respondent. 

C R. P. 1710 of 1967, D/- 29-5-1968, 
from order of Dist. Court. Trichur, in 
R. C. R. P No. 18 of 1967 

Civil P. C. (1908), S. 115 — Houses 
and Rents — Kerala Buildings (Lease 
and Rent Control) Act (2 of 1965). Ss. 20 
(1) and 18 (5) — Revision — High Court 
has jurisdiction under S. 115, C. P. C. to 
revise order passed by District Court 
under S. 20 (1) of Kerala Act, 1960 Ker 
LT 1248, Overruled. 

In exerdsmg the revisional power 
imder S. 20 (1) of the Kerala Buildings 
(Lease and Rent Control) Act the revi- 
sional authority, viz., the District Court 
functions as a Court and not as a persona 
designata inasmuch as the junsdiction has 
been conferred under the Act on the 
Court itself. Hence the ordinary inci- 
dents of the procedure of that Court, in- 
cluding any rights of appeal or revision, 
will attach to the decision rendered by 
the District Court m the exercise of the 
junsdiction conferred by Section 20, so 
long as there is no statutory provision 
excludmg such right of appeal or revi- 
sion. Case law discussed. (Paras 5. 6. 9) 

A decision of the Subordinate Court is 
amenable to the revisional jurisdiction of 
the High Court unless that junsdiction 
is clearly barred by a special law or an 
appeal lies therefrom. No appeal is pro- 
vided against the decision of the District 
Court under Section 20 and in S 18 (5) 
which contains the provision for finality 
there is nothing which says that the 
decision of the revisional authority under 
S 20 shall be final and shall not be call- 
ed in question in any higher Court 
Therefore so long as there is no specific 
provision in the statute making the de- 

jUKUmnm 
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fenrinatiDn by the District Co’jrt Snel 
exdudins the supervisorr P3^=r of 
the r^iph Court under S. 115 of the Civ3 
?. C, the dedsion rendersf by the Cie- 
tnct Court under S. 20 (1) of the ii-erels 
Act, bein5 £ t3se decided’ by e Court 
scbordi ne te to fee jii Eh Court in vrinch 
no appeal lies feereto, is liable to be 
revised by ths Court under S. 115, 
C. ?. C, Case lavr discussed, 1P5Q c^sr 
Li 1248, Overruled, (Paras 10. 11) 

Cases Beferred; Chronological Paras 
(1955) AIR 1955 SC 354 (V 55}= 

(1955) 1 SCR 372, Collector, 
Varanasi v. Gauri Shaifeer Idisra 9 
0955) AIB 1955 SC 1442 (V 52)= 

(1955) 1 SCIVR 819, South A^a 
Industries (P) Ltd, v. S. 3. Sanrp 
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V, F. J. Dillon 
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U 1254. r».urien v. Chadko 
0953) AIR 1953 SC 357 (V 40)= 
1953 SCR 1028. 2\aticnal Serving 
Thread Co„ Lti v. James Chad- 
vrick and Broa Ltd. 8 

(1945) AIR 1945 PC 12 (v S5)= 
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Adafteappa Chettiar v. 3 Chandra- 
sekhara Thevar 

a934) AIR 1934 PC 81 (V 21)=61 
Ind Arp 158, liiaung Ba Thaw v, 
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end Ren: Control) Act. 1955. The correct- 
ness of this view is under challenge 
fe-s Civil Revision r'etition and hac 
be examined by us. 


xnus tne jouesucn 


ALB. 

to he cunddersd 


1955 is net 
Cct 


20 (1) of fee Kerala 
and Rent Control) 
ble to be revised by 
Section 115 of the C^e of Cn-sil rr 
cure. 

The Kerala Beil d ir , g s (Lease and 


Bent Ccntrcl) Act, 
rsfered to as fe 
tor tne avow 


1955, care 
'Ut is c. stiaTirt3 


10 

11 
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a916) AIR 1916 PC 21 (V S)=43 

Ind App 192 Secy, of State v. 

Chellilrani Piama Sao 7, 8, 9 

(1913) 1913 AC 545=82 LJK3 1197, 

Katicnal Telephone Co. Ltd. v. 

Postmaster-General 6, 9 

C. J. Antony, for Appellant: K K. 
Abdul Rahiman. for Respondenl 

B.1IAKBISHXA EBADL Jc— This 
Civil Revlon Petition has been placed 
before a ruR Bench pursuant to an order 
of reference made by one of us (Idadhe- 
van Kair, J.) ^ce it vi-as felt feat fee 
dension of a Divinon Bench of this 
Court in ixurien v. Chacko, 1953 n,er LT 
1248, reofuired reconHaerauen. 

2 In fee ruling above cited fee Di- 
vision Bench has expressed the view feat 
fee revisional powers of this court under 
Section 115 of fee Code of Cvil Prece- 
cure cannot be invoked cr exercised in 
respect of an order passed by a District 
Cotirt in the exercise of fee jurisdiepen 


purpose of regulating 
fee losing of buildings and for centrei- 
Itny fea rsits of sufe binidirtgs in 
State. For adjudicaticn of all cispfees 
arLsing between l an d! crus and tenants cf 
bundings in regard to fee matters spen- 
f ed in the Act, provifem is made in Sec- 
ticn 3 (1) for consfeution of Rent Cm- 
trol Courts and jurisdicticn Is conferred 
cn such ^urts by Sectiens 5, 10, IL 13 

ing cireclion regarding depont of rent in 
cases of doubt or dispute as to fee per- 
son who is entitled to re:^ve fee rent, 
for passing orders of eviction of tenants 
cn grounds soecined in fee Act, mr 
directing the Ian dl era to r^tom ameni- 
ties previou^y enjoyed by fee tenant 
but subseouently illegally 
withheld by ' ' 

and sumdent cause etc. etc. Sectfen IS 
provides for t^ constitution of appd- 
late Eufeoritfes to whom appeals shall 
lie from all orders passed by fee Rent 
Control Oourts at fee instanos of any 
person aggrieved. It_^is clear i^_m an 

fee Act that fee^Rsni Control Courts as 

dal 



or 


conierreo cn unoe: 
the n-erala Buildings 
Ccntror)_ .Act, 1959. Serden £0 (1) oi fee 
aforesaid -Act of 1959 was identical in 
femes ^ wife Semcm 2*0 {l^cf_fee current 


fe 

to 


do not form part 
established Cavil Courts of 
feough fee person appointed 
as fee Rent Control Court or a 
pellate authority may be a Ho 
District Judge in fee judidal 
fee State, his appointment no 
under tins Act is as a persona c= 
and he will be functioning cniy as sufe 
and not as a Court while serdsing 
Surisdictoon as Bent Control Court cr as 
an appellate authority under fee .Act 
But fee positicn is dinerent when we 
corne to Section 20 cf t'-o Act beosuss 

toon Is to be aoufet from fee^Distncl 

other casea fee High Coum 

S. Section 20 (1) is In fee following 
terms: — 

'Tn cases where the appellate autho- 
rity tmder Sectocn IS is a Suberdornte 
Judge, the District Court, and in other 
the Hlvh Court may, at any dme. 
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on the application of any aggrieved 
party, call for and examine the records 
relating to any order passed or proceed- 
ings taken under this Act by such autho- 
rity for the purpose of satisfying it- 
self as to the legality, regularity or pro- 
priety of such order or proceedings, and 
may pass such order in reference there- 
to as it thinks fit.” 

It is seen from the aforesaid Section that 
the revisional power is conferred not upon 
any special tribunal or authority con- 
stituted imder this statute but on an 
established Court, viz., the District Court 
or the High Court, as llie case may be. 
In exercising the revMonal power under 
this Section the revisional authority func- 
tions as a Court and not as a persona 
designata inasmuch as the jurisdiction 
has been conferred under the Act on the 
Court itself. 

6, It is now well established that 
.where by a statute matters are referred 
to the determination of a Court of re- 
cord with no further provision, the neces- 
sary implication is that the Court will 
determine the matter “as a Court”. _ Ite 
jurisdiction is enlarged, but all the inci- 
dents of such jurisdiction including the 
rights of appeal from its decision remain 
the same. The legal position has been 
stated thus by Viscount Haldane L C., 
in National Telephone Co„ Ltd. v, Post- 
master-General, 1913 AC 546: — 

"When a question is stated to be refer- 
red to an established Court without 
more, it, in my opinion, imports that the 
ordinary incidents of the procedure of 
that Court are to attach, and also that 
any general right of appeal from its 
dedsions likewise attaches.” 

Since the statute in the case _ before _ us 
has conferred the revisional jurisdiction 
on one of the ordinary Coxmts of coim- 
try, viz., the District Court, the proce- 
dure as well as the orders and decrees 
of that Court will be governed by the 
ordinary rules of civil procedure. 

7. In Secretary of State v. CheUikani 
Rama Rao, AIR 1916 PC 21, a question 
arose as to whether the decision render- 
ed by a District Comt in an appeal pre- 
ferred to it under Section 10 (ii) of the 
Madras Forest Act (V of 1882) could be 
taken up in appeal to the High Court 
and in further appeal therefrom to the 
Judicial Committee of the Privy CoimdL 
Under Sections 6 to 8 of the Madras 
Forest Act, jurisdiction is conferred on 
a Forest Settlement Officer to enquire 
into and to determine fte existence, 
nature, and extent of any rights claimed 
by or alleged to exist in favour of any 
person in or over any land constituted 
as reserved forest. Section 10 (ii) of that 
Act provides that if a claim is rejected 
wholly or in part the daimant may pre- 
fer an appeal to the District Court in 


(FB) (Eradi J.I 

respect of such rejectiom In the two 
appeals that went up to the Privy Coun- 
cil two such claims had been rejected 
by the Forest Settlement Officer and 
appeals had been filed before the District 
Court by the aggrieved claimants. The 
District Court affinned the decisions of 
the Forest Settlement Officer. The claim- 
ants took up the matter in further ap- 
peals to the High Court of Madras and 
the High Court reversed the decisions of 
the District Court. The two appeals 
were thereupon filed before the Privy 
Council by the Secretary of State for 
India and one of the principal conten- 
tions raised before their Lordships was 
that the High Court had no jurisdiction 
to entertain any appeals from decisions 
rendered by the District Court under 
Section 10 (ii) of the Forest Act. Reject- 
ing this contention Lord Shaw who d^- 
vered judgment of the Board observed 
as follows: — 

"What happened In the present case 
was that the claim was rejected An 
appeal by the respondents was thereupon 
made to the District Court, and a deci- 
sion was pronounced. It was contended 
on behalf of the appellant that all fur- 
ther proceedings in Courts in India or 
by way of appeal were incompetent, 
these being excluded by the terms of 
the Statute just quoted. In their Lord- 
ships’ opinion this objection is not weU 
founded. Their view is that when pro- 
ceedings of this character reach the 
District Court, that Court is appealed to 
as one of the ordinary Courts of the 
country, with regard to whose procedure, 
orders, and decrees the ordinary rules of 
the Civil Procedure Code apply.” 

8. The aforesaid principle was re- 
affirmed by the Privy Coimcil in Maung 
Ba Thaw v. Ma Fin, AIR 1934 PC 81, 
where it was held that an appeal lay to 
the Privy Council against an appellate 
decision rendered by the High Court in 
the exercise of the jurisdiction confer- 
red on it by Section 75 (2) of the Pro- 
vincial Insolvency Act. It has to be 
noted that Section 4 (2) of the Provin- 
cial Insolvency Act specially provides 
that the decision of the District Court 
shall be final subject only to the limited 
right of appeal to the High Court provid- 
ed for under Section 75 (2) On the 
strength of this provision for finality 
contained m Section 4 it was urged be- 
fore the Privy Coimcil that any further 
right of appeal as against the decision 
of the High Court was thereby exclud- 
ed. This contention was rejected by 
their Lordships as being opposed to the 
dictum laid down in AIR 1916 PC 21. 
The same view has again been expressed 
by their Lordships of the Privy Council 
in B M. A R A. Adaikappa Chettiar v. 
R. Chandrasekhara Thevar, AIR 1948 PC 
12, wherein it was stated: 
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" where a legal right is in 

dispute and the ordinary Courts of the 
country are seized of such dispute _ the 
Courts are governed by the ordinary 
rules of procedure applicable thereto and 
an appeal hes, if authorised by such 
rules, notwithstanding that the legal 
right claimed arises under a special sta- 
tute which does not in terms confer a 
right of appeal’’ 

The aforesaid decisions of the Pnvy 
Coimal were referred to and relied on by 
the Supreme Court in National Sewing 
Thread Co. Ltd., Chidambaram v. James 
Chadwick and Broa, Ltd., AIR 1953 SC 
357. where it was held that an appeal 
lay under Clause 15 of the Letters Patent 
(Bombay) from the decision of a single 
Judge of the High Court in the exercise 
of the appellate jurisdiction conferred on 
the High Court under Section 76 of the 
CEVade Marks AcL Section 76 (1) of the 
Trade Marks Act provides that an appeal 
shall lie to the High Court from any 
dedsicn of the Registrar of Trade Marks 
rendered imder the Act or Rules made 
thereunder. Dealing with the contention 
that the judgment rendered by the Single 
Judge of the High Court in an appeal 
preferred imder Section 76 was not sub- 
ject to further appeal under Clause 15 
of the Letters Patent his Lordship 
Mahajan, J., (as he then was), observed 
as follows at pp. 359 and 360: — 

"The Trade Marks Act does not pro- 
vide or lay down any procedure for the 
future conduct or career of that appeal in 
the High Court, mdeed Section 77 of the 
Act provides that the High Court can. if 
it likes, make rules in the matter. 
Obviously after the appeal had reached 
the High Court it has to be determined 
according to the rules of practice and 
procedure of that Court and in accord- 
ance with the provisions of the charter 
under wliich that Court is constituted and 
which confers on it power in respect to 
the method and manner of exercising that 
jurisdiction. The rule is well settled that 
when a statute directs that an appeal 
shall lie to a Court already established, 
then that appeal must be regulated by 
the practice and procedure of that Court. 

X X X X X 

Section 76. Trade hlarks Act confers a 
right of appeal to the High Court and 
says nothing more about it. That being 
so, the Higli Court being seized as such 
of the appellate jurisdiction conferred by 
Section 76 it has to exercise that juris- 
diction in the same manner as it exer- 
cises its other appellate jurisdiction and 
when such jurisdiction is eJiercLsed by a 
single Judge, his judgment becomes sub- 
ject to appeal under Clause 15 of the 
Letters Patent there being nothmg to the 
contrary in the Trade Marks Act” 

9, In Collector. Varanasi v, Gaurl 
Shanker Misra, AIR 1968 SC 384, a ques- 


tion arose before the Supreme Court as 
to whether it was within the competence 
of the Supreme Court to grant special 
leave under Article 136 of the Constitu- 
tion in respect of a judgment rendered 
by the High Court while acting under 
Section 19 (1) (f) of the Defence of India 
AcL 1939. It was contended before their 
Lordships that special leave could not 
be granted by the Supreme Court as the 
judgment appealed against was neither 
that of a court nor of a tribunal and that 
the High Court while exerosing its ap- 
pellate function under S. 19 (1) (f). was 
acting only as a persona designata. Over- 
ruling this contention Hegde. J., who 
spoke for the Court, observed thus: — 

"There was no dispute that the arbi- 
trator appointed under Section 19 (1) (b) 
was not a Court The fact that he was 
the District Judge, Varanasi, was mere- 
ly a coincidence. There was no need to 
appoint the District Judge of Varanasi 
or any other District Judge as an arbi- 
trator under that provision. Section 19 
(1) (f) provides for an appeal against 
the order of the arbitrator. That section 
reads: ’An appeal shall lie to the High 
Court against an award of an arbitrator 
excepting in cases where the amount 
thereof does not exceed an amoimt pres- 
cribed in this behalf by rule made by 
the Central Government’ It is not in 
dispute that in the instant case, the 
amount fixed by the arbitrator exceeded 
the amoimt prescribed by the rules and 
therefore the claimants had a right to 
go up in appeal to the High Court We 
were informed that neither the Act nor 
the rules framed thereunder, prescribed 
any special procedure for the disposal 
of appeals under Section 19 (1) (f) Ap- 
p>eals imder that provision have to be 
disposed of just in the same manner as 
other appeals to the High Court Obwous- 
ly after the appeal had reached the 
High Court it had to be determined ac- 
cording to the rules of practice and pro- 
cedure of that Court The rule is well 
settled that when a statute directs 
that an appeal shall lie to a Court al- 
ready established, then that appeal must 
be regulated by the practice and proce- 
dure of that Court This rule w*as stated 
by Viscount Haldane. L. C, in 1913 AC 
546 thus: "When a question is stated to 
be referred to an established Court with- 
out more, it in my opinion, imports 
that the ordinary inadents of the proce- 
dure of that Court are to attach, and 
also that any general right of appeal 
from its decision likewise attaches.’ This 
statement of the law was accepted as 
correct by this Court in 1953 SCR 1028— 
(AIR 1953 SC 357). It may be noted 
that the appeal provided in Section 19 
(1) (f) is an appeal to the High Court 
and not to any Judge of the High Court. 

* • • • • 
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The fact that the arbitrator appointed 
under Section 19 (1) (f) is either a desig- 
nated person or a tribunal — as to whe- 
ther he IS a person designated or a tribu- 
nal we express no opinion — does not in 
any wav bear on the question whether 
the 'High Court’ referred to under Sec- 
tion 19 (1) (f) is a Court or not. Our 
statutes are full of instances where ap- 
peals or revisions to Courts are provid- 
ed as against the decisions of designated 
persons and tribunals. See for example. 
Advocates Act, Trade Marks Act. Refer- 
ence in this connection may usefully be 
made to the decisions m 1953 SCR 1028— 
(AIR 1953 SC 357) (to which reference 
has already been made), and 43 Ind 
App 192=(AIR 1916 PC 21), 

Prima fade it appears incongruous to 
hold that the High Court is not a 'Court*. 
'The High Court of a State is at the apex 
of the State’s judicial system. It is a 
Court of record. It is difficult to think 
of a High Court as anythmg other than 
a 'Court'. We are unaware of any judi- 
dal power having been entrusted to the 
High Court except as a 'Court'. When- 
ever it deddes or determines any dis- 
pute that comes before it, it invariably 
does so as a 'Court’. That apart, when 
Section 19 (1) (f) spedficaUy says that an 
appeal against the order of an arbitrator 
lies to the ffigh Court, we see no justifi- 
cation to think that the legislature said 

something which it did not mean. 

• • • * • 

In our judgment, while acting under 
Section 19 (1) (f). the High Court func- 
tions as a 'Court’ and not as a designat- 
ed person Our condusion m this regard 
receives support from the decision of the 
Judidal Committee in 43 Ind App 192= 
(AIR 1916 PC 21) referred to earher. 

X X X X X 

We have already come to the conclu- 
don that the decision rendered by. the 
High Court under Section 19 (1) (f) is a 
'determination’. Hence, it was within 
the competence of this Court to grant 
special leave under Article 136.” 

In the light of the aforesaid statements 
of law as laid down by the Privy Council 
and our Supreme Court we have no hesi- 
tation to hold that in exercising the re- 
visional power under Section 20 (1) of 
the Kerala Buildings (Lease and Rent 
Control) Act the revisional authority, viz., 
the District Court functions as a Court 
and that the ordmary inddents of the 
procedure of that court, including any 
rights of appeal or revision. wUl attach to 
the dedsion rendered by the District 
Court in the exercise of the jurisdiction 
conferred by Section 20, so long as there 
is no statutory provision excluding such 
right of appeal or revision. 

10. As observed in S S. Khanna v. 
F. J. DiUon, AIR 1964 SC 497 at p. 505 
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"a decision of the Subordinate Court is 
therefore amenable to the revisional 
jurisdiction of the High Court unless that 
jurisdiction is clearly barred by a special 
law or an appeal lies therefrom”. It is 
not disputed before us that no appeal 
lies from the deasion rendered by the 
District Court under Section 20. Hence 
the only question that remains to be con- 
sidered IS whether there is anythmg in 
the speaal lav/ which excludes the re- 
visional jurisdiction of the High Court 
in respect of order passed by the Dis- 
trict Court under Section 20 (1) of the 
Act. 

IL 'The contention of the respondent 
that the dedsion of the Distnct (Dourt 
rendered under Section 20 (1) is not 
amenable to revisional jurisdiction of the 
High Court under Section 115 of the Civil 
Procedure Code is based mainly on the 
provision for finahty contamed in Section 
18 (5) of the Act. That Section is in the 
foUowmg terms; — 

"The decision of the appeUate autho- 
rity. and subject to such deasion. an 
order of the Rent Control Court shall be 
final and shall not be liable to be called 
in question in any Court of law, except 
as provided in Section 20 ” 

What IS to be noted here is that there is 
nothing in the section which says that 
the dedsion of the revisional authority 
imder Section 20 shall be final and shall 
not be called in question in any higher 
Court Notwithstanding an exactly simi- 
lar provision for finahty contamed in 
Section 4 (2) of the Provinaal Insol- 
vency Act, the Privy Council held in 
AIR 1934 PC 81, that the appellate ded- 
sion rendered by the High Court under 
Section 75 (2) of the Provincial Insol- 
vency Act was liable to be called in 
question by way of further appeal to the 
Judiaal Committee of the Pnvy CoundL 

That the absence of a statutory provi- 
sion conferring finality on the dedsion 
of the established Civil Court to which 
the remedy by way of appeal or revision 
is provided for by the statute is highly 
significant is pointed out by their Lord- 
ships of the Supreme Court in South 
Asia Industries (P) Ltd. v. S. B Sarup 
Singh. AIR 1965 SC 1442 at p 1447, 
wherein it has been observed as foUows;- 

"In 61 Ind App 158=(AIR 1934 PC 81) 
the Judidal Comnruttee had to consider 
whether an appeal lay to the Pnvy 
Coundl against the order of the High 
Court under Section 75 (2) of the Pro- 
vindal Insolvency Act. 1920 The said 
Act provided by Section 4 (2) that sub- 
ject to the provisions of the Act and not- 
withstanding anything contained in any 
other law for the time being in force, 
the dedsion of the District Court under 
the Act was final, but under Section 75 
(2). however, there was a right of appeal 
to the High Court from the dedsion of 
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the District Court. The Judicial Com- 
mittee held that in a case where the 
Act gave a right to appeal to the High 
Court, an appeal from the decision of the 
High Court lay to the Privy Council 
xmder, and subject to, the Code of Civil 
Procedure. It reiterated the principle 
that where a Court is appealed to as one 
of the ordinary Courts of the country, 
the ordmary rules of the Code of Ci^^ 
Procedure applied. It will be noticed at 
once that the order of the District Court 
was final subject to the provisions of the 
said Act and under the said Act a right 
of appeal was given to the High Court. 
The order of the High Court in the ap- 
peal was not made finaL Therefore, the 
Judicial Committee held that an appeal 
lay to the Privy Council against the 
order of the High Court.” 

It is therefore clear that so long as there 
is no specific provision in the statute 
making the determination by the District 
Court final and excluding the supervisory 
power of the High Court under Section 
115 of the Civil Procedure Code, it has 
to be held that the dedaon rendered by 
the District Court under Seciion 20 (Ij 
being 'a case decided' by a Court subor- 
dinate to the High Court in which no ap- 
peal lies thereto, is liable to be reidsed 
by the High Court imder Section 115, 
C. P. C. We are constrained to hold that 
the contrary view taken by the Division 
Bench in 1960 Ker LT 1248, cannot be 
regarded as correct 

12. It accordingly follows that there 
Is no merit in the preliminary objection 
taken by the respondent that no reidsion 
lies to this Court against the order pass- 
ed by the District Court under Section 
20 (1) of the Act The case wiU now be 
sent back to the learned Single Judge 
for disposal on the merits in the light of 
the decision on the preliminary point 
LGC/D.V.C. Order accordingly. 
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T. C. RAGHAVAN, J, 
Parameswara Moothar, Petitioner v. 
Balameenakshi, Respondent 
Criminal Revn. Petn. No. 178 of 1968, 
D/- 2-7-1968, from order of Sessions 
Court, Palghat in CrL R. P. No 3 of 
1968 

Criminal P. C. (1898), Ss 489, 488 — 
Enhancement of maintenance allowance 
— Can take effect from date of applica- 
tion — AIR 1949 Cal 584, Dissented from 

Under S. 489. an enhancement of the 
maintenance allowance can be made to 
take effect from the date of the apphea- 
tion for enhancement instead of from the 
date of the order Section 489 is only 
consequent on S. 488 Therefore, even 

KL/KL/F353/6i 


if elaborate provisions are not made 
imder that section on the same lines as 
under S. 488, it cannot be said that a 
Court acting under S. 489 has not all the 
powers it h^ imder S. 488. The result is 
that if the Magistrate has power under 
Section 488 to award maintenance from 
the date of the application, he must have 
the same power to award increased al- 
lowance also from the date of the appli- 
cation for enhancement. But, there is a 
distinction between an order reducing 
the maintenance allowance and an order 
increasing the allowance. In the former 
case, the principle that amounts already 
accrued cannot be retrospectively varied, 
has to be applied. In the other case i.e„ 
of an enhancement of the allowance, 
there is no scope for tiie application of 
that principle. The magistrate is free to 
enhance the allowance either from the 
date of the application for enhancement 
or from the ^te of the order. AIR 1949 
Cal 584, Dissented from, (Para 3) 

Even the order of cancellation falling 
under S. 489 (2) in consequence of the 
decision of a Civil Court, should take 
effect from the decision of the Civil Court 
and not from the date of the order or 
from the date of the application for can- 
cellation. AIR 1967 Ker 54, Dissented 
from. 1962 (1) Cri LJ 681 (AU). Ref, 

(Para 4) 

Cases Referred: Chronological Paras 


(1967) AIR 1967 Ker 54 (V 54)= 

1966 Ker LT 194, Bhargavi Amma 
V. Kuttikrishnan 4 

(1962) 1962 (1) Cri LJ 681=1961 AU 
LJ 168, Brij Pal Singh v. Sukh- 
biri Devi 4 

(1954) AIR 1954 Hyd 53 (V 41)= 

1954 Cri LJ 444, Basvanja 
Satteyya v. Malsoor 4 

(1949) AIR 1949 Cal 584 (V 36)= 

50 Cri U 1006, J, H. Amroon v. 

Miss R Sassoon 2 

(1935) AIR 1935 Lah 24 (V 22)= 

37 Cri U 68, ML Lilawanti v. 
Madan Gopal 2 

a926) AIR 1926 Bom 419 (V 13)= 

27 Cri U 940, Hiralal "Vhlavdas 
V. Bai Amba 2 

2 Weir 650, Parvatham v. Muthu 
Pillai 2 


K. Chandrasekharan and T. Chandra- 
sekhara Menon, for Petitioner; T. L Vis- 
wanatha Iyer and E. R. VenMteswaran, 
for Respondent 

ORDER: — A short question devoid of 
many precedents under Section 489 of 
the Code of Crimmal Procedure is rais- 
ed in this case. The question is whether 
an enhancement of the maintenance al- 
lowance can be made to take effect from 
the date of the application for enhance- 
ment instead of from the date of the 
order. 

2. Mr. T. Chandraseldiara Menon, the 
Counsel of the petitioner (the husband). 
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invites my attention to the decision of 
the Calcutta High Coxxrt in J. H. Amroon 
V. Miss R. Sasoon, AIR 1949 Cal 584 by 
Blank, J. That was a case where the 
maintenance allowance was raised from 
Rs. 12/- to Rs. 50/- per month; and .Blank, 
J., held that the enhancement could 
not be made retrospective from the date 
of the application, in other_ words, the 
enhancement could be only from the date 
of the order. An old decision in Parva- 
tham V. Muthu Pillai, 2 Weir 650 was 
cited before Blank, J. That was a case 
where the maintenance allow^ce was 
reduced; and the learned Chief Justice 
held that since the allowance had al- 
ready accrued at the original rate till 
the date of the order of enhancement, 
the same could not be reduced retrospec- 
tively. Another decision cited before 
B lantr, J., was Hiralal Valavdas v. Bai 
Amba, AIR 1926 Bom 419. _ That was a 
Division Bench ruling dealing with en- 
hanced maintenance allowance. Thdr 
Lordships of the Bombay High Court 
held that if under Section 488 the magis- 
trate had power to make the allowance 
payable from the date of the application, 
he had the same power to award increas- 
ed allowance also from the date of the 
application for enhancement. Yet an- 
other decdaon dted before Blank, J., was 
Mt. Ldlawanti v. Madan Gopal, AIR 1935 
Lah 24. In that case the maintenance 
allowance was reduced; and the Lahore 
High Court held that the reduction of 
the allowance retrospectively was impro- 
per. Bla^ J., disagreed with _aU the 
three decisions and held that since no 
power was given to the magistrate under 
Section 489 to award maintenance from 
the date of the application as was the 
position under Section 488 of the Code, 
the increase of the allowance could not 
be retrospective. 

3. In my opinion. Section 489 is only 
consequent on Section 488 Therefore, 
even if elaborate provisions are not made 
under Section 489 on the same lines as 
imder Section 488, it cannot be said that 
a Court acting under Section 489 has not 
aU the powers it has under Section 488. 
The result is that if the magistrate has 
power under Section 488 to award main- 
tenance from the date of the application, 
he must have the same poiver to award 
increased allowance also from the date 
of the application for enhancement. But, 
there is a distinction between an order 
reducing the maintenance allowance and 
an order increating the allowance. In the 
case of an order of the former category, 
the principle enunciated by the two 
deddons already discussed (Parvatham’s 
case and Mt Lilawanti’s case), that amounts 
already accrued carmot be retrospective- 
ly varied, has to be applied. In the other 
case of an enhancement of the allowance, 
there is no scope for the application of 


that principle; and the magistrate is free 
to enhance the allowance either from the 
date of the application for enhancement 
or from the date of the order, 

4. Lastly, Mr. Chandrasekhara Menon 
draws my attention to a decision of our 
High Court by Govinda Menon, J., in 
Bhargavi Amma v. Kuttikiishnan, 1966 
Ker LT 194— (AIR 1967 Ker 54). In that 
case the learned Judge has followed the 
Calcutta decision of Blank, J. But, I 
find that that was a case of cancellation 
of the allowance under Section 489 (2) 
in consequence of the decision of a 
Civil Court. Before Govinda Menon, J., 
the decision of the Allahabad High Court 
in Brij Pal Singh v. Sukhbiri Devi, 1962 
(1) Cri U 681 (All) was dted; but the 
learned Judge has disagreed with the 
view expressed therein. And Govinda 
Menon, J., has followed the decision of 
the Hyderabad High Court in Basvarala 
Satteyya v. Malsoor, AIR 1954 Hyd 53 
laying down that "the order of cancella- 
tion always operates prospectively and 
not retrospectively". In my opinion, in 
a c^e falling under sub-section (2) of 
Section 489, the cancellation order should 
take effect from the decision of the Civil 
Court and not from the date of the order 
or from the date of the application for 
cancellation. In the dedsion of the 
Hyderabad High Court, I do not find any 
discussion of the question; and the only 
observation that appears therein is the 
sentence extraded above. In prindple, 
it is evident that the order shoiffd take 
effect from the date of the decree of the 
Civil Court; and I doubt the correctness 
of the dedsion of Govinda Menon, J., on 
this point. For myself, I am inclined to 
agree with the Allahabad view. How- 
ever, since the case before me does not 
fall imder sub-section (2) of Section 489, 
I need not place the case before a Divi- 
sion Bench, 

5. In the aforesaid view, I regret I 
cannot agree with the view of Blank, J. 

6. The order of the lower Court is 
confirmed; and the revision petition is 
dismissed. 

HGP/D.V.C. Revision dismissed. 
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KRISHNAMOORTHY ITER AND 
K. SADASIVAN, JJ. 
Commissioner, Munidpal Council, Tel- 
licherry and another. Appellants v. 
Ramesh S. M. Prabhu and another. Res- 
pondents. 

Writ Appeal No. 148 of 1967, D/- 12-7- 
1968 from judgment of High Court 
Kerala in O. P. No. 3553 of 1966. 
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Municipalities — Kerala Municipalities 
Act, 1960 (14 of 1961), Ss. 284, 135, 96 to 
151, Sch. ni Item 20 — Demand by muni- 
cipality of licence fee for running medi- 
cal shop — Lew is not valid — Licence 
fee cannot be imposed for reimbursing 
cost of ordinary municipal services — 
Mandatory provisions of Ss. 96 to 151 
not followed — Levy in nature of tax 
cannot be justified — AIK 1965 SC 1107 
& AIK 1968 SC 1119 & AIK 1969 Ker 
99 (FB), Foil. — (Constitution of India, 
Art. 265). (Paras 1, 2) 

Cases Referred; Chronological Paras 
(1969) AIR 1969 Ker 99 (V 56)= 

Writ Appeals Nos. 107 and 103 of 
1967 (FB), City Corporation of 

Calicut V Sadasivan 1. 2 

(1968) AIR 1968 SC 1119 (V 55)= 

CivR Appeal No 558 of 1967, 

Nagar Mahapalika Varanasi v. 

Durga Das Bhattacharya 1, 2 

(1965) AIR 1965 SC 1107 (V 52)= 

(1965) 2 SCR 477, Corporation of 
Calcutta V. Liberty Cinema 1 

(1954) AIR 1954 SC 388 (V 41)= 

1954 SCR 1055, RatUal v. State 
of Bombay 5- 

M M Abdulkhader. for Appellants; V. 
M. Nayanar and K. Prabhakaran. for 
Respondent 1; Govt Pleader, for Respon- 
dent 2 

SADASIVAN, J.;— In this, as in Writ 
Appeals Nos. 107 and 108 of 1967=(AIR 
1969 Ker 99) (FB). which we have al- 
ready disposed of. the questions are com- 
mon. The present appellant is the Muni- 
cipal Counal. Tellicherry represented by 
Us Commissioner The Muniapahty de- 
manded from one Ramesh S M. Prabhu, 
Proprietor of Medical & Allied Suppbes, 
Tellicherry. licence fee for running the 
medical shop The demand was made 
under Sechon 284 of the Kerala Munici- 
palities Act (hereinafter to be referred to 
as "the Act") which reads: — 

"284. Purposes for which places may 
not be used mthout licence — (1) The 
council may publish a notification in the 
Gazette and by beat of dnim that no 
place within muniapal limits shall be 
used for any one or more of the purpo- 
ses specified in Schedule III without the 
licence of the Commissioner and except 
In accordance with the conditions ^ed- 
ged therein and where the hcence is for 
keeping hostels. restaurants. eating 
houses, coffee houses laundries or run- 
ning barber saloons the licence issued by 
the Commissioner shall always contain 
and be deemed to contain a condiPon 
that admission or service therein shall 
be available to any member of the pub- 
lic; 

X X X X x”. 

In the respondent’s medic^ shop he has 
stored chemical preparations which would 


fall under Item 20 of Schedule IIL The 
item reads* — 

"Chemical preparations — Storing, 
packing, pressing, deansmg, preparing or 
manufacturing by any process whatever.” 
So. under Section 284 read with Item 20 
of Schedule III. a person runmng a medi- 
cal shop where chemical preparations are 
stored, packed or manufactured has to 
take a hcence on payment of a licence 
fee The Mumdpality seeks to justify 
the lew. as a fee for licence imposed for 
raising revenue for the Munidpahty, and 
also for the regulation of the trade in 
question. In the alternative, the Munid- 
pahty would also contend ^at the levy 
is sustainable as a 'tax’. But according 
to the respondent, the leyy is unsustain- 
able either as a fee for licence, or as a 
tax. As a fee it is wanting in quid pro 
quo and as a tax it is beyond legislative 
competence, and cannot be brought under 
any of the legislative entnes in the State 
List of the (jonstitution In Writ Appeals 
Nos 107 and 108 of 1967= (AIR 1969 Ker 
99) (FB), we had occasion to advert In 
detail to these questions and there we 
have held that a fee for licence like the 
one under consideration cannot be sus- 
tained either as a "fee” or as a "tax” or 
"fee in the nature of a tax”. There the 
lew impugned was fee sought to be 
imposed on soaking of husks We have 
held in that case on the authority of rele- 
vant decisions of the Supreme Court that 
without quid pro quo a fee can on no ac- 
count be sustained 

"Fees -are payments primarily in the 
public intere^ but for some speaal ser- 
vice rendered or some special work done 
for the benefit of those from whom the 
payments are demanded. Thus in fees 
there is always an element of 'quid pro 
qiio’ which is absent in a tax. (Ratilal 
V State of Bombay. AIR 1954 SC 388)”. 
This has been reaffirmed by the Supreme 
Ckiurt in subsequent decisions like the 
Liberty Cinema case AIR 1965 SC 1107 
and the recent case of Nagar Mahapalika 
Varanasi v. Durga Das Bhattacharya. 
Cml Appeal No 558 of 1967= (AIR 1968 
SC 1119) The Mumcipabty was not able 
to point out any service being rendered 
to the respondent, to justify the exaction 
of the fee from him. The lew cannot be 
Justified on the ground, that to meet the 
statutory needs of the muniapalitv 
money is required and unless its revenue 
is augmented from such sources, the day 
to day administration of the munidpality 
would be difficult Licence fee cannot 
be imposed for reimbursing the cost of 
the ordinary muracipal services which 
the municipality is bound under the sta- 
tute to provide to the general public 
Unless special service is rendered to the 
paver of the fee. the lew cannot be jus- 
tified Section 135 of the Act proridM 
that 'all moneys received by the munid- 
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pal council shall constitute a fund which 
shall be called the municipal fund and 
shall be applied and disposed of subject 
to the provisions of the Act”. The fee 
collected from the impuened source 
would also go to the municipal fund 
which is a common fund utilised for 
common purposes and it is not enough if 
along with other residents of the muni- 
cipality. the petitioner is also benefited. 

2. For the munidpality, it was also 
contended that the element of quid pro 
QUO need not be present when the fee is 
viewed merely as a ”fee for licence”. The 
fact of the issuance of the licence is it- 
self the service rendered to the payer of 
the fee. But there, only the actual cost 
incurred by the municipality m issuing 
the licence can be collected. The fee at- 
tached to the licence in such cases should 
be the specific sum of money necessary 
to cover the expenses of the licence. 
More than that if collected, the tax ele- 
ment will predommate since the excess 
so collected will go to the general fund 
to be utilised for matters of general pub- 
lic utility and in such cases the levy 
would assume the character of a tax and 
not fee. We have no data before us by 
which the expenses incurred in issuing 
the hcence could be measured. It is difiS- 
cult, therefore, to sustain the levy under 
this head. We have also held m Writ 
Appeals lifos. 107 and 108 of 1967= (AIR 
1969 Ker 99) (FB) that it is not possible 
for the Muniapality to levy a tax m the 
guise of a fee. For the imposatoon of a 
tax it IS mandatory that the procedure 
contemplated under Sections 96 to 151 of 
the Act should be complied with. The 
Supreme Court has observed in Civil 
Appeal No. 558 of 1967= (AIR 1968 SC 
1119).— 

"It IS therefore not permissible for the 
Mumapal Board to impose a tax on the 
respondents under the guise of a licence 
fee without following the mandatory 
procedure for imposition of the taxes 
prescribed by Sections 131 to 135 of the 
Act; otherwise there will be a circum- 
vention of the provisions of Secs. 131 to 
135 of the Act” 

It was conceded on behalf of the Muni- 
cipahtv that the procedure contemplated 
in Sections 96 to 151 of the Act was not 
comphed with in imposing the levy. So 
the impost cannot be justified on the 
above head also 

3. The decision of the learned Single 
Judge, in the circumstances, is correct 
and in confirmation of it this appeal is 
dismissed. No costs. 

4. MADHAVAN NAIR, J,;— I concur. 
In view of the dicta of the Supreme 
Court m the decisions cited by my learn- 
ed brother, no other conclusion appears 
Possible, even though the Supreme Court 
had not to consider a provision like Sec- 
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tion 135 of the Kerala Municipalities Act 
1960 that reads: 

"All moneys received by the Munici- 
pal Council shall constitute a fund which 
shall be called the municipal fund and 
shall be apphed and disposed of subject 
to the provisions of this Act or other 
laws ” 

5. T. S, KRISHNAMOORTHY IYER, 
J.: — I agree, 

SSG/D.V.C. Appeal dismissed. 
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K. K. MATHEW AND M U ISAAC, JJ. 

In the matter of, 1. State of Kerala. 2. 
P. Komu and 3. Mammootty, Revn Peti- 
tioners: 4. Executive Officer, Nediyiruppu 
Panchayat Complainant. Respondent 

Criminal Ref. Nos. 30 and 31 of 1967, 
D/- 5-4-1968. 

(A) Constitution of India, Art. 254 (2) 

— Repugnancy to existing Central law 

— Kerala Panchayats (Trial of Offences 
by Magistrates) Rules (1964), R. 3 as it 
stood prior to 14-12-67 — Not void on 
ground of repugnancy to S. 190 Cruninal 
P. C. — Criminal P. C. (1898), Ss. 5 (2), 
29 (2) and 190. 

Rule 3 of the Kerala Panchayats iTrial 
of Offences by Magistrates) Rules. 1964, 
as it stood prior to amendment of 14-12- 
67 which provided that a Second Class 
Magistrate alone would be competent to 
take cognizance of any panchayat offence 
or try such offence was not void on the 
ground of repugnancy to the provisions 
of S 190 of the Criminal Procedure Code 
within the meaning of Art 254(2) of the 
Constitution of India (Paras 5, 6) 

By virtue of S. 5 (2) Cr. P. C. the pro- 
visions of the Criminal Procedure Code 
would apply to the manner and place of 
trial of offences under the Panchayat 
Act only subject to the provisions of the 
Act or the Rules thereunder. If the Act 
empowers the Government to make rules 
as to the class of Magistrates by whom 
offences thereunder shall be tried, and if 
in exercise of that power, the Govern- 
ment made rules, prescribing the class 
of Magistrates who shall try such 
offences, the provisions of the Criminal 
Procedure Code would yield to the said 
provisions contained in the Rules 

(Para 5) 

A law creating a special or particular 
Court for the trial of offences under that 
law is not repugnant to the provisions 
of the Criminal Procedure Code, but it 
is in accordance with its provisions in 
view of S 29 (2) Cr. P. C. (Para 6) 

(B) Panchayats — Kerala Panchayats 
Act (32 of 1960). Ss. 119, 129 (2) (xxxix) 

— Kerala Panchayats (Trial of Offences 
by Magistrates) Rules (1964), R. 3 before 
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amendment of 14-12-67 — Buie is not 
ultra vires — S. 119 of Act and R. 3 deal 
with difierent powers and there can be 
no conflict between them — (Criminal 
P. C. (1898), Ss. 28, 36, 37, 190 (1) (c) & 
Schs. n, m & IV). 

Under the Code of Criminal Procedure, 
a Magistrate has got various powers. (1) 
power to try cases, (2) power to commit 
cases for trial, and (3) power to take 
cognizance of ofiences. 

The power to take cognizance of an 
oSence under S. 190 of the Code is not 
one of the ordinary powers of a Magis- 
trate of the First, Second or Third Class; 
but it is an ordinary power of a Sub- 
Divisional Magistrate and a District Ma- 
gistrate As regards a Magistrate of the 
Fimt Second or Third Class, this is an 
additional power with which he can be 
invested, subject to the provisions of the 
Fourth Schedule A scrutiny of the pro- 
visions of Ss. 28, 36, 37 read with Schs. 
n, HI & rV would make it clear that the 
aforesaid powers are different What 
S 129 (2) (xxxix) of the Act has em- 
powered the Government is to make 
rules prescribing the class of Magistrates 
by whom offences under the Act shall be 
tned, m other words to constitute an 
authority empowered to try such offen- 
ces This IS all what was done by the 
Rules, and Rule 3 prescribes that those 
offences shall be tried by a Magistrate of 
the Second Class The second part of 
S. 119 of the Act only refers to the power 
of certain Magistrates to take cognizance 
of an offence under Section 190 (1) (c) 
of the Cnmmal Procedure Code, and that 
power is saved, notwithstanding any- 
thing contained in that section. Rule 3 
of the Rules and the Second Part of Sec- 
tion 119 deal with different powers; and 
there cannot possibly be any conflict be- 
tween the said provisions. Therefore, 
R 3 was not ultra vires on this ground 

(Para 7) 

(C) Cr imin al P. C. (1898), S. 192 — 
Transfer of case — To whom can be 
made — Transfer does not confer power 
to try when it is wanting. 

A transfer can only be to a Magistrate 
having the power to try the case A 
Magistrate, who has no power to try a 
case, cannot get the authority to try it, 
by the case bemg transferred to him 
under Section 192 of the Code (Para 8) 

(D) Criminal P. C. (1898), Ss. 4 (1) (h), 
ISO (1) (a) & (c), 191 — Taking cogni- 
zance on invalid complamt — Can be 
treated as taking cognizance on informa- 
tion — Sub-Divisional Magistrate taking 
cognizance of panchayat offence on com- 
plaint of Executive OfScer and trying 
case himself under bona fide belief that 
he had such power — Cognizance cannot 
be said to have been taken under S. 190 
(1) (c). 


Where on a complaint filed by an Exe- 
cutive Officer of a Panchayat. a Sub- 
Divisional Magistrate has taken cogni- 
zance of the complaint and tried the case 
himself on the assumption and bona fide 
belief that he had power to take cogni- 
zance of a panchayat offence, it caimot 
be said that the Magistrate had taken 
cognizance of the offence under S 190 (1) 
(c) Criminal P. C It is true that if a 
complaint is not a valid complaint, it 
does not cease to be an information and, 
therefore, can be treated as such imder 
CL (c) of S. 190 (1) and it is open to the 
Magistrate to whom an invalid complaint 
is lodged to treat it as an information 
imder S. 190 (1) (c), Crimmal P. C sub- 
ject, of course, to the limitations impos- 
ed by S. 191, Criminal P. C.. in this be- 
hall It is doubtful whether a complaint 
would be an invalid complaint, either 
because the person making the complaint 
is not competent to make it or the Ma- 
gistrate before whom it is made is not 
competent to take cognizance of it or try 
the case. The question whether an al- 
legation is a complamt must be dedded 
on the basis of the definition of that term 
in Section 4 (1) (h) of the Criminal Pro- 
cedure Code. 1967 Ker LT 309 & AIR 

1949 All 692, Rel. on. (Para 9) 

(E) Criminal P. C. (1898), S. 190 — 
Taking cognizance of offence — Meaning 
of — Magistrate having no power to try 
accused or to commit him for trial is not 
competent to take cognizance — AIK 
1952 All 873 & AIR 1967 Pat 416 & AIR 
1959 Bom 437, Diss. from. 

Taking cognizance of an offence can 
only be for the purpose of imtiating legal 
proceedings under any of the provisions 
of the Code. If a Magistrate has no 
power to take any proceedings m respect 
of an offence brought to his notice, he is 
not competent to take cognizance of that 
offence. Taking notice of the commis- 
sion of an offence and keeping the matter 
to himself without being able to take any 
action thereon for want of power, would 
not amount to taking cognizance. In other 
words, the power to initiate proceedmgs 
against a’ person accused of an offence, 
is a condition precedent for taking cog- 
nizance of an offence. A Llagistrate, who 
has no power to try a person charged 
with an offence or to commit him for 
trial, is not competent to take cognizarce 
of that offence. AIR 1951 SC 207 &: AIR 

1950 Cal 437 & AIR 1959 EC 1118 & AIR 
1961 SC 986, Rel on, AIR 1952 .All 873 
& AIR 1967 Pat 416 & AIR 1959 Bom 
437. Dissented from 

(F) Panchaj'ats — Kerala Panchayats 
Act (32 of 1960), S. 119 — Kerala Pan- 
chaj’ats (Trial of Offences by Magistrates) 
Rules (1964), R. 3 prior to amendment of 
14-1S-1967 — Panchayat offence — Sub- 
Divisional Magistrate has no power to 
take cognizance under S. 190 (1) (c) Cri- 
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minfll P. C. — Power not saved by S. 119 
— Criminal P. C. (1898), S. 190 (1) (c). 

A Magistrate, whose power to take 
cognizance of an ofience under S. 190 (1) 
(c). Criminal P. C. is saved by the second 
part of S, 119 of the Act is a Magistrate, 
who has jurisdiction to try the ofiences 
mentioned in S. 119 of the Act. It fol- 
lows therefrom that, in view of the pro- 
visions contained in Rule 3 of the Rules, 
no Magistrate other than a Second Class 
Magistrate has power to take cognizance 
of any of the said ofiences upon infor- 
mation received or upon his own know- 
ledge or suspicion. Hence a Sub-Divi- 
sional Magistrate has no power to take 
cognizance of a Panchayat ofience tmder 
S. 190 (1) (c). Criminal P. C. (Para 11) 
(G) Panchayats — Kerala Panchayats 
(Trial of Offences by Magistrates) Rules 
(ISS4), 6. 8 as it stood prior to amend- 
ment of 14-12-1967 is valid — Panchayat 
ofiences committed within panchayat 
area in respect of which no second class 
Magistrate is appointed — First Class 
Magistrate having jurisdiction over that 
area is not competent to take cognizance 
and try those offences. 1967 Ker LT 
314, Approved; AIR 1955 SC 435, Dist. 

(Paras 12, 13) 

Cases Referred: Chronological Paras 
(1967) 1967 Ker LT 309=ILR (1967) 

2 Ker 160, Thankappan v. Gana- 
pathy Iyer 7, 9 

(1967) 1967 Ker LT 314=1967 Mad 
LJ (Cri) 523, Viswanathan v. 
Akathethara Panchayat 3, 4, 13 

(1967) AIR 1967 Pat 416 (V 54)= 

1967 Cri LJ 1677, Pancham Singh 
V. State 11 

(1964) AIR 1964 SC 1673 (V 51)= 

1964 (2) Cri LJ 606, State of U. P. 

V. Sabir Ali 3 

(1961) AIR 1961 SC 986 (V 48)= 

1961 (2) Cri U 39, Gopaldas v. 

State of Assam 10 

(1959) AIR 1959 SC 1118 (V 46)= 

1959 Cri LJ 1368, Narayandas 
Bhagwandas v. State of West 
Bengal 10 

(1959) AIR 1959 Bom 437 (V 46)= 

1959 Cri LJ 1153, State v. Shankar 11 

(1955) AIR 1955 SC 435 (V 42)= 

1955 Cri LJ 1010, Bhim Sen v. 

State of U. P. 12 

(1952) AIR 1952 AR 873 (V 39)= 

1952 Cri LJ 1556, Jaddu v. State 11 

(1951) Am 1951 SC 207 (V 38)= 

52 Cri LJ 775, R. B Chari v. 

State of U. P. 10 

(1950) AIR 1950 Cal 437 (V 37). 

Supdt and Remembrancer of 
Legal Affairs, West Bengal v. 

Abani Kumar Banerji 10 

(1949) AIR 1949 All 692 (V 36)= 

51 Cri LJ 199, Channu Lai v. Rex 9 

No 1 by State Prosecutor; Nos. 2 & 3 
by M. M Abdulkhader; No. 4 by K. P. 
Radhakrishna Menon. 
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Isaac, J.: — These two cases have 
come before us pursuant to an order of 
reference made by our learned brother 
Sadasivan, J. The question ariang for 
decision relates to the validity of Rule 3 
of the Kerala Panchayats (Trial of 
Ofiences by Magistrates) Rides 1964, as 
it stood before its recent amendment as 
per Notification G.O.Ms. 440/67/DD dated 
14-12-1967. 

2. We shall briefly state the circum- 
stances imder which the above references 
have been made. Section 74 of the Kerala 
Panchayats Act, 1960 (hereinafter refer- 
red to as the Act) provides for the reco- 
very of arrear of tax, cess etc, due to 
a Panchayat; and prosecution of the de- 
faulter before a Magistrate is one of the 
modes provided thereunder. Section 129 
of the Act contains the rule-making 
power of the Government; and Section 
129 (2), clause (xxxix) reads as foUows;- 

”129(2). In particular, and without pre- 
judice to the generality of the foregoing 
power, the Government may make rules — 

X X X X X 

(xxxix) as to the class of Magistrates 
by whom offences against this Act shall 
be tried; 

X X X X 

The Kerala Panchayats (Trial of Offen- 
ces by Magistrates) Rules 1964 (herein- 
after referred to as the Rules) were made 
by the Government in exercise of the 
aforesaid power. Section 3 of the Rules, 
as it origiiially stood, read as follows- — 

"AH offences against the Act or the 
Rules or bye-laws framed thereimder 
shall be tried by a Magistrate of Second 
Class.” 

Most of the offences tmder the Act and 
the several rules made thereunder are, 
according to the Second Schedule of the 
Criminal Procediure Code, triable by any 
Magistrate; and there are no offences 
which cannot be tried by a Magistrate of 
the Second Class. 

3. There are District Magistrates, 
Sub-Divisional Magistrates and Magis- 
trates of the Mrst and Second Classes in 
this State; and the State Government 
have defined the local areas vrithin which 
such persons may exercise their powers. 
There are some local areas in the State 
for which the Government have not ap- 
pointed any Second Class Magistrate, 
but only a First Class Magistrate. This 
Is because under the third schedule _ to 
the Criminal Procedure Code, a First 
Class Magistrate has all the ordinary 
powers of a Second Class Magistrate, and 
there may not be sufficient work for both 
a First Class Magistrate and a Second 
Class Magistrate to fimction in the_ same 
local area. Then the First Class Magistrate 
Would take cognizance of and try also 
Second Class Offences committed witiiin 
his local limits. Accordingly, complaints 
In respect of offences under the Act or 
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the rules made thereunder committed 
within the local limits of a first Class 
Magistrate, in respect of which there is 
no Second Class Magistrate, used to be 
filed before the First Class Magistrate; 
and he would take cogmzanca of the 
same and try and dispose of them. The 
question was raised before this Court in 
Viswanathan v. Akathethara Panchayat, 
1967 Ker LT 314 whether, m viecv of 
Rule 3 of the Rules, a First Class Magis- 
trate was competent to try an offence 
under the Ac± That case was decided 
by one of us; and it was held therein on 
the authority of the decision of the 
Supreme Court in State of U. P. v. Sabir 
Ah, AIR 1964 SC 1673 that such offences 
are triable only by a Second Class 
Magistrate, and that a First Class Magis- 
trate was not competent to try them. 
Apparently, it was on the basis of this 
decision. Rule 3 ivas amended on 14-12- 
1967 by adding the following proviso 
thereto. — 

"Provided that in the case of a Pan- 
chayat the area of which does not fall 
within the jurisdiction of any Second 
Class Magistrate, such offences shall be 
tried by a Mamstrate of the First Class 
having jurisdiction over the Panchayat 
area." 

4. These references arise out of two 
complaints, which the Executive Officer 
of Nediyiruppu Panchayat filed before 
the Sub-Divisional Magistrate, Malapu- 
ram, against two persons for failure to 
take out licences under Section 96 of the 
Act for conducting their respective trades 
withm that Panchayat The learned 
Magistrate took cognizance of the offence, 
tried the cases and convicted and sen- 
tenced both the accused. They took the 
matter in revision before the District 
Magistrate, Kozhikode, who referred the 
cases to this Court under Section 438 of 
the Criminal Procedure Code for passing 
necessary orders, with the recommenda- 
tion that the conviction of the accused 
has to be set aside in the light of the 
decision of this Court in 1967 Ker LT 314. 
When the cases came before our learned 
brother, it appears that two contentions 
were advanced before him; 

1. The power conferred on a Magistrate 
tmder Section 190 of the Criminal Proce- 
dure Code to take cogmzance of offences 
is protected by Section 119 of the Act; 
and so Rule 3 of the Rules, which con- 
ferred jurisdiction exclusively in the 
Second Class Magistrates, is ultra vires 
of the provisions contained in the above 
Section. 

2 The .Act has not been reserved for 
the consideration of the President and 
his assent thereto has not been receiv- 
ed. Rule 3 of the Rules, as it is repug- 
nant to Section 190 of the Criminal Pro- 
cedure Code, is therefore void under 
Article 254 of the Constitution. 


Adverting to the above contentions, ouD 
learned brother said: — 

"It is this power conferred on thi 
Magistrates that is protected under Sec 
tion 119 of the Act and in view of that 
it is argued that the Rule is ultra vire; 
and cannot have any binding force. I 
is also argued that imder Article 254 (2 
of the Constitution a State law of thi 
nature can prevail, only if it receives thi 
assent of the President; but the Pancha- 
yat Act has not received the assent ol 
the President. The question is not seer 
to have been approached in this pers- 
pective in the Smgle Bench decision ol 
this Court in 1967 Ker LT 314. I should 
therefore, think that for an authoritatiw 
pronouncement in the matter, this ha; 
to go before a lai^er Bendu” 

5. We shall fir^ deal with the con- 
tention based on Art. 254 of the Consti- 
tution. This Article reads; — 

"Inconsistency between laws made bj 
Parliament and laws made by the Legis- 
latures of States. — 

(1) If any provision of law made bj 
the Legislature of a State is repugnani 
to any provision of a law made by Par- 
liament which Parliament is competenl 
to enact, or to any provision of any exist- 
ing law with respect to one of the mat- 
ters enumerated in the concmrent list 
then, subject to the provisions of daus? 
(2), the law made by Parliament, whe- 
ther passed before or after the law mad« 
by the Legislature of such State, or, a; 
the case may be, the existing law riiaE 
prevail and the law made by the Legis- 
lature of the State shall to the extent 
of the repugnancy, be void, 

(2) Where a law made by the Legisla- 
ture of a State with respect to one of the 
matters enumerated in the Concmrent 
list contains any provision repugnant to 
the provisions of an earher law made by 
Parliament or an existing law with res- 
pect to that matter, then, the law so 
made by the Legislature of such State 
shall if it has been reserved for the con- 
sideration of the President and has re- 
ceived his assent, prevail in that State: 

Provided that nothing in this clause 
shall prevent Parliament from enacting 
at any time any law with respect to the 
same matter including a law adding to, 
amending, varying or repealing the law 
so made by the Legislature of the State.” 
We shall assume that the Act has not 
been reserved for the consideration of 
the President, and his assent thereto was 
not received. The Criminal Procedure 
Code is an existing law with respect to 
one of the matters enumerated in the 
Concurrent List. Therefore any provi- 
sion In the Act or the rules made there- 
imder, if it is repugnant to any provi- 
sion in the Criminal Procedure Code, 
would be void to the extent of the 
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repusnancy. The argument was that 
the Criminal Procedure Code empowers 
a Idagistrate competent to try an ofience 
to take cognizance of the same and try 
it, and that accordingly a First Class 
Magistrate is competent to take cogni- 
zance of any Panchayat offence and try 
it; but Rule 3 of the Rules provides that 
a Second Class Magistrate alone would 
be competent to take cognizance of or 
try such an oSence, It waS, therefore, 
submitted that the rule is repugnant to 
the provisions of the Criminal Procedure 
Code, and hence void. Particular reliance 
was made in support of this argument on 
Section 190 of the Crimmal Procedure 
Code. A reference to Sections 5, 28 and 
29 of the Criminal Procedure Code is 
sufficient to repeal the above argument. 
Section 5 reads as follows: — 

"Trial of oSences tender Penal Code. — 

(1) All oSences under the Indian Penal 
Code (Act XLV of 18601 shall be investi- 
gated. inquired into, tried and otherwise 
dealt with according to the provisions 
hereinafter contained. 

Trial of offences against others laws. — 

(2) All offences under any other law 
be investigated, inquired into, tried 

and otherwise dealt with according to 
the same provisions, but subject to any 
enactment for the time being in force 
regulating the manner or place of inves- 
tigating. inquiring into, trying or other- 
wise dealing with such offences.” 
Sub-section (2) clearly provides that all 
oSences under any law other than the 
Indian Penal Code shall be tried and 
otherwise dealt vdth according to the 
provisions of the Criminal Procedure 
Code, subject to any enactment regulat- 
ing the manner or place of trying or 
otherwise dealing with such offences. So, 
regardmg offences under the Act, the 
provisions of the Criminal Procedure 
Code would apply to the manner and 
place of trial of said offences, only sub- 
ject to the provisions of the Act or the 
Rules thereunder. If the Act empowers 
the Government to make rules as to the 
class of Magistrates by whom offences 
therexmder shall be tried, and if in 
exercise of that power, ffie Government 
made rules, prescribing the class of Ma- 
gistrates who shall try such offences, the 
provisions of the Criminal Procedure 
Code would yield to the said provision 
contained in the Rules, 

G. Section 28 of the Criminal Proce- 
dure Code mentions the Courts by which 
offences under the Indian Penal Code 
may be tried. Section 29 deals with 
place of trial of offences under other 
laws; and it reads; — 

"Offences under other laws. — (1) Sub- 
ject to the other provisions of this Code, 
any offence under any other law shall, 
when any Court is mentioned in this 
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behalf in such law, be tried by such 
Court 

(2) "When no Court is so mentioned, it 
may be tried by the High Court or sub- 
ject as aforesaid by any Court constitut- 
ed under this Code by which such 
offence is shown in the eighth column 
of the Second Schedule to be triable.” 
This section provides that offences under 
laws other than the Indian Penal Code 
shall, when any court is mentioned in 
such laws, be tried by that Court. There- 
fore, a law creating a special or particu- 
lar Court for the trial of offences under 
t^t law is not repugnant to the provi- 
sions of the Criminal Procedure Code; 
but it is in accordance with its provi- 
sions. Hence there is no merit in the con- 
tention that R. 3 of the Rules is void, on 
the ground of repugnance. 

7. We now come to the attack on the 
rule based on Section 119 of the Act. 
This section reads as follows; — 

"Persons empowered to prosecute — 
Save as otherwise expressly provided in 
this Act, no person shall be tried for any 
offence against this Act or any rule or 
byelaw made thereunder unless com- 
plaint is made by the police the execu- 
tive authority or a person expressly au- 
thorised in this behalf by the Panchayat 
or executive authority within three 
nmnths of the commission of the 
offence but nothing herein shall 
affect the provisions of the Ckide 
of Criminal Procedure, 1898, in re- 
gard to the power of certain Magis- 
trates to_ take cognizance of offences upon 
information received or upon their own 
knowledge or suspicion:” 

(This section has a proviso; and it is 
not extracted here, being not relevant to 
the controversy). 

This section came for comment in a 
decisioa rendered by one of us in Than- 
kappan v. Ganapathy Iyer. 1967 Ker LT 
309. There it was observed that it was a 
specimen of bad draftsmanship; and there 
was considerable difficulty to under- 
stand its true scope. The contention be- 
fore us was based on the latter part of 
the section; and it was pointed out in the 
above decision that the reference therein 
to the power of certain Magistrates to 
take cognizance of offences is to the 
IMwer vested in a Magistrate under Sec- 
tion 190 (1) (c) of the Criminal Proce- 
dure Code. Very elaborate arguments 
were addressed at the Bar on the inter- 
pretation of this section- We shall, there- 
fore, quote it; — 

"190. Cognizance of offences by Magis- 
trates. — (1) Except as herdnafter pro- 
vided. any Presidency Magistrate, Dis- 
trict Magistrate or Sub-Divisional I»fagis- 
trate, and any other Madstrate specially 
empowered in this behalf, may take cog- 
nizance of any offence — 
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(a) upon receaving a complaint of facts 
which constitute such offence; 

(b) upon a report in writing of such 
facts made by any police-officer; 

(c) upon iifformation received from any 
person other than a police officer,^ or 
upon his own knowl^ge or suspidon, 
that such offence has been committed.” 

( 2 ) Ihe State Government, or the Dis- 
trict Magistrate subject to the general or 
spedal orders of the State Government, 
may empower any Magistote to take 
cogni 2 ance imder sub-section (1), clause 
(a) or clause (b), of offenc^ for which 
he may try or commit for triaL 

(3) The State Government may em- 
power any Magistrate of the first or 
second cl^ to take cognizance under 
sub-section (1), clause (c), of offences for 
which, he may try or commit for triaL” 
The learned Coimsd, who appeared for 
the Panchayat, first submitted that a 
Sub-Divisional Magistrate was empower- 
ed rmder the Criminal Procedure Code 
to take cognizance of a Panchayat offence 
under Section 190 (1) (c) of tiie Code, 
that this power was specifically saved by 
the latter part of Section 119 of the Act, 
and that Rule 3 of the Rules which pro- 
vides that such an offence shall be tried 
by a Llagistrate of the Second Class, was 
repugnant to and incondstent with the 
said part of the Section, and was, there- 
fore, void. This contention cannot stand 
on a dose scrutiny of some of the rele- 
vant provisions of the Code, Under the 
Code, a Madstrate has got various 
powers. One is a power to try cases, an- 
other is a power to commit cases for 
triaL and a third is a power to take cog- 
nizance of offences. Chapter n of the 
Criminal Procedure Code deals with the 
constitution of Criminal Courts. The 
power to try cases is derived by virtue 
of the constitution of a Court, and Sec- 
tion 28 of the Code. This Section reads:- 

"Subject to the other provisions of this 
Code any offence under the Indian Penal 
Code may be tried — 

(a) by the High Court, or 

(b) by the Comt of Session, or 

(cl by other Court by which such 
offence is diown in the eighth column of 
the second schedule to be triable,” 

So, if a person Is appointed a First Class 
Lladstrate, and if according to the eighth 
column of the Second Schedule of the 
Code, an offence is triable by a Llagis- 
trate of the First Class, he has the power 
to try it _ But this is subject to the 
other provisions of the Code. The powers 
of a Magistrate are generally dashed 
as ordmary powers and additional 
powers. Section 36 of the Code states 
that the various Llagistrates shall have 
the powers specified in the Third Sche- 
dule of the Code; and such powers are 
called ordinary powers. Section 37 deals 
with additional powers; and they are 
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enumerated in the Fourth Schedule. 
These are powers which a Magistrate can 
be invested with in accordance with the 
said schedule. Now if we examine these 
two schedules, it may be seen that a 
power to commit for trial under Sec. 206 
is an ordinary power of a Llagistrate of 
the First Class; whereas in the case of a 
Magistrate of tire Second Class, it is an 
additional power with which he may be 
invested by the State Government. 
Again, the power to take cognizance of 
^ offence imder Section 190 of the Code 
is not one of the ordinary powers of a 
Magistrate of the First, Second or Third 
Class; but it is an ordinary power of a 
Sub-Divisional Magistrate and a Dis- 
trict Magistrate, As regards a Llagis- 
trate of the Fir^ Second or Third Class, 
this is an additional power with which 
he can be invested, subject to the pro- 
visions of the Fourth Schediile. It is, 
therefore, clear that the aforesaid powers 
are different What S, 129(2)(xxxix) of the 
Act has empowered the Government is 
to nyake Rides prescribing the rlag<; of 
Magistrates by whom offences under the 
Act shall be tried; in other words to con- 
stitute an authority empowered to try 
such offences. This is all what was done 
by the Rules; and Rule 3 prescribes that 
those offences shall be tried by a Magis- 
trate of the Second Class, The second 
part of Section 119 of the Act only re- 
fers to the power of certain Magistrates 
to take cognizance of an offence imder 
Section 190 (1) (c) of the Criminal Pro- 
cedure Code; and that power is saved, 
notwithstanding any thin g contained in 
that section. Rule 3 of the Rules and the 
Second Part of S. 119 deal with different 
powers; and there cannot possibly be any 
conflict between the said two provisions, 

8. The next contention of the learned 
counsel for the Panchayat was that a 
Sub-Divisional Mapstrate has got the 
power to take cognizance of a Panchayat 
offence und^ Section 190 (1) (c) of the 
Code; that, in the two cases with which 
we are concerned, the Suh-Divirional 
Magistrate, ilalapuram ha<; really taken 
cognizance of the offences complained of; 
and that, if he has no jurisdiction to try 
the cases, he must transfer them under 
Section 192 of the Code to a Magistrate 
Subordinate to him for trial This con- 
tention has so many difficulties for being 
accepted. In the first place, a transfer 
can only be to a Magistrate having the 
power to try the case. A Magirirate, 
who has no power to tiy a case, cannot 
get the authority to t^' it by the case 
being transferred to him under Section 
192 of the Code. This proposition was 
not disputed. Rule 2 (ii) of the Rules 
defines the term "Magistrate” as fol- 
lows: — 

""Magistrate” means the Magistrate 
having jurisdiction over the Panchayat 
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area, and in the case of a Panchayat area 
comprised -within, the jurisdiction of more 
than one Magistrate, such Magistrate as 
may be authorised by the Sub-Di-visional 
Magistrate ha-ving jurisdiction over the 
area.” 

Admittedly, there is no Second Class Ma- 
gistrate having jurisdiction over the area 
of the Panchayat from which these cases 
have arisen. So even assuming that the 
Sub-Di-visional Magistrate is competent 
to take cognizance of the cases under 
Section 190 (1) (cl of the Code, and that 
he has exercised that power, there is no 
scope for transferring the cases to a 
Magistrate ha-ving jurisdiction to try 
them. In other words, he is not able to 
take any action in the matter. 

9. Secondly, it is not possible to ac- 
cept the contention that -the Sub-Di-vi- 
sional Magistrate has taken cognizance 
of these cases under Section 190 (1) (c) 
of the Code. The facts are very clear 
from the records. The Executive Officer 
of the Panchayat filed complaints; and 
on the assumption and on the bona fide 
belief that he has got the power to take 
cognizance of the cases on the complaints, 
the learned Sub-Di-visional Magistrate 
took cognizance, and tried them. To take 
cognizance of them under S. 190(l)(c) was 
beyond bis contemplation. What he did was 
something entirely difEerent; and to say 
that he took cognizance of them imder S. 
190 (11 (c) is to attribute to him something 
which he never did, though he could 
have done it. In 1967 Ker LT 309 It 
was observed by this Court: — 

"Every complaint to a Magistrate is an 
information that an oSence has been 
committed: but every such information 
may not amoimt to a complaint. So, 
xmder Section 190 of the Criminal Pro- 
cedmre Code, a Magistrate can treat a 
complaint as an information, and take 
cognizance of the offence.” 

The above observation has got support 
in the decision of a Di-vision Bench of 
the Allahabad High Court in Channu Lai 
V. Rex, AIR 1949 All 692. The Court 
said: — 

"In its ordinary sense "information” is 
a wider term and indudes any commu- 
nication relating to the commission of an 
offence. A complaint is a particular kind 
of information and is more or less for- 
mally made -with the definite object 
that the -person to -whom the complaint 
is made -will take action under the Crimi- 
nal Procedure Code. "Information” is the 
genus of -which a "complaint" is a spede. 
In Section 190 (H (cl, however, the word 
"information” must be construed as 
referring to information -which is not a 
valid compldnt falling vmder dause (al 
of that section. If a complaint is not a 
valid complaint, it does not cease to be 
an information and, therefore, can be 


treated as such under Clause (cl of Sec- 
tion 190 (11 and it is open to the Magis- 
trate to whom an invalid complaint is 
lodged to treat it as an information imder 
Section 190 (11 (cl. Criminal P. C. sub- 
Sect, of course, to the limitations imposed 
by Section 191, Criminal P. C„ in this 
behall” 

It is doubtful whether a complaint woxdd 
be an invalid complaint, either because 
the person making the complaint is not 
competent to _m^e it or the Magistrate 
before whom it is made is not competent 
to take cognizance of it or try the casa 
The question whether an allegation is a 
complaint must be dedded on the basis 
of the definition of that term in Sec- 
tion 4 (11 (h} of the Criminal Procedure 
Code. Whatever that may be, the Sub- 
Divirional Magistrate has not taken 
cognizance of the offence under Section 
190 (11 (d. If he did so, he was bo-und 
to act imder Section 191 of the Code. He 
has not done so. What he did was to 
take cognizance under Section 190 (11 (a}, 
and try the cases, for dther of which he 
had no power. 

10. We now come to the question 
whether the Sub-Di-visional Magistrate 
has power to take cognizance of a Pan- 
chayat offence under Section 190 (11 (c) 
of the Code, though he has no power to 
try it To a large extent, the answer to 
this question depends on the meaning of 
taking cognizance of an offence imder the 
Criminal Procedure Code, There are a 
number of decisions of the Indian Hi gh 
Courts and the Supreme' Court on tMs 
question. We shall refer only to a few 
decisions of the Supreme Court. In R. R. 
Chari V. State of U. P., AIR 1951 SC 
207, the question arose whether cogni- 
zance of an offence under Section 165 of 
the Indian Penal Code was taken by -the 
Magistrate, when he issued a warrant for 
the arrest of the accused on the appli- 
cation of the police, or only when he 
issued a notice to the accused under Sec- 
tion 190 of the Criminal Procedure Code 
for his appearance. The Court quoted 
the following passage from the judgment 
of Das Gupta, J., in Superintendent and 
Remembrancer of Legal Affairs, West 
Bengal v. Abani Kumar Banerji, AIR 
1950 Cal 437 as stating the correct ap- 
proach to the question: 

"What is taking cognizance has not 
been defined in -the CrL P. C. & I have 
no desire to attempt to define it. It seems 
to me clear however that before it can 
be said that any Magistrate has taken 
cognizance of any offence under Section 
190 (11 (al. Crl. P. C. he must not only 
have applied his mind to the contents of 
the petition but he must have done so 
for the purpose of proceeding, in a par- 
ticular -way as indicated in the subse- 
quent provirions of the Chapter, proceed- 
ing under Section 200 and thereafter 
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sending it for inquiry and report under 
Section 202. When ^e Magistrate ap- 
plies his mind not for the purpose of 
proceeding under the subsequent sections 
of this Chapter but for taking ac*on of 
some other kind e. g. ordering investi- 
gation. under Section 156 (3), or 

issuing a search warrant for the pur- 
pose of the investigation, he cannot be 
said to have taken cognizance of the 
offence” 

Then the Court said: — 

"In the present case, on 25-3-1949. the 
Magistrate issued a notice under Section 
190, Criminal Procedure Code against the 
appellant and made it returnable on 2-5- 
1949. That dearly shows that the Magis- 
trate took cognizance of the offence only 
on that day and acted under Section 190, 
Criminal I^ocedure Code.” 

In Narayandas Bhagwandas v. State of 
West Bengal, AIH 1959 SC 1118 and in 
Gopaldas v. State of Assam, AIR 1961 
SC 986. the Supreme Court again quoted 
the above passage from the judgment of 
Justice Das Gupta as stating the correct 
law. In the latter case, it adds: — 

'Tt would be clear from the observa- 
tions of Mr Justice Das Gupta that when 
a Magistrate apphes his mind not for the 
purpose of proceeding under the various 
sections of Chapter XVI, but for taking 
action of some other kind, eg., ordering 
Investigation under Section 156 (3) or is- 
suing a search warrant for the purpose 
of investigation, he cannot be said to 
have taken cognizance of any offence” 

11. It appears to us on the authority 
of the statements of law contained in 
the above decisions that taking cogni- 
zance of an offence can only be for the 
purpose of initiating legal proceedings 
tmder any of the pro\'isions of the Code 
If a Magistrate has no power to take any 
proceedmgs in respect _ of an offence 
brought to his notice he is not compe- 
tent to take cognizance of that offence. 
Taking notice of the commission of _ an 
offence and keeping the matter to him- 
self vdthout being able to take any ac- 
tion thereon for want of power, would 
not amount to taking cognizance. In other 
words, the power to imtiate proceedings 
against a person accused of an offence, is 
a conation precedent for taking cogni- 
zance of an offence. A Magistrate, who 
has no power to try a person charged 
with an offence or to commit him for 
trial is not competent to take cognizance 
of that offence. There is an observation 
fn the judgment of a learned Single 
Judge of the Allahabad High Court in 
Jaddu V. State, AIR 1952 All 873 which 
seems to take a contrary view. The 
learned Judge said: — 

'Tt seems to me that Section 529 (e) is 
applicable only if the Magistrate is not 
empowered to take cognizance of the 


offence in question. A perusal of Sec- 
tion 15 (2), D. P. Private Forests Act 
shows that what is barred under it is not 
the cognizance of the offence by a Magis- 
trate of the First Class, but a trial of 
the same by him. A First Class Magis- 
trate could take cognizance of the 
offence, but he could not proceed to try 
it” 

A decision of a Division Bench of the 
High Court of Patna in Pandiam Singh 
V. State, AIR 1967 Pat 416 and another 
decision of a Division Bench of the High 
Court of Bombay in State v. Shank^, 
AIR 1959 Bom 437 seem to give some ap- 
parent support to the above view. Both 
of them were cases whiA arose under 
the Prevention of Corruption Act 1947. 
Section 7 of the Criming Law Amend- 
ment Act 1952 provided that notwith- 
standing anything contained in the Cri- 
minal Procedure Code, offences mention- 
ed in Section 6 (1) of that Act shall be 
triable only by special Judges appointed 
thereunder. Section 8 (1) of this Act 
provides that a Special Judge may take 
cognizance of offences without the ac- 
cused being committed to him for trial 
Section 8 (3) provides that the Court of 
the Special Judge shall be deemed to be 
a Court of Session. The question arose 
in the above two decisions whether a 
Magistrate, who w'as empowered to take 
cognizance of offence under Section 190 
(1) of the Criminal Procedure Code, was 
entitled to take cognizance of offences 
mentioned in Section 6 (1) of the Crimi- 
nal Law Amendment Act, 1952 Both 
Courts held that there was nothing to 
show that the provisions of Section 190(1) 
of the Code have been amended by the 
Crimmal Law Amendment Act, and that 
the Magistrate was entitled to take cog- 
nizance of such offences, even though 
he had no jurisdiction to try the 
accused for the said offence. It 
was, however, pointed out in those 
decirions_ that aU that the Magis- 
trate taking cogmzance of such an offence 
can do is to send the accused to the 
Special Judge for trial Then the Special 
Judge may take cognizance of it and try 
tile accused. With great respect we find 
it difficult to accept the above riew. It 
did not require a magistral intervention 
for the Special Judge to take cognizance 
of the offence. What the Magistrate does 
in such a case is what the police itself 
could and should have done. The act of 
the Magistrate in sending the accused to 
the Speaal Judge for taking cognizance 
of the offence and trying the case cannot 
amount to taking cognizance of the 
offence bv the I.lagistrale himsell If it 
were that a Magistrate, who has no juris- 
diction to try an accused or commit him 
for trial for an offence, could take cog- 
nizance of an offence, a Magistrate of the 
third class on whom the additional loower 
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of taking cognizance of offences under 
Section 190 is conferred, can take cogni- 
zance of a first class offence. But it was 
conceded correctly that it was not pos- 
sible, and the only reason for that, as 
far as we can see. is that the power to 
take cognizance of an offence presupposes 
the ejdstence of a power to take some 
proceedings as provided in the Criminal 
Procedure Code against the person 
charged with the said offence. We, there- 
fore. hold that a Magistrate, whose power 
to take cogmzance of an offence under 
Section 190 (1) (c) is saved by the second 
part of Section 119 of the Act is a Ma- 
gistrate. who has jurisdiction to try the 
offences mentioned in Section 119 of the 
Act. It follows therefrom that, in view 
of the provisions contained in Rule 3 of 
the Rules, no Magistrate other than a 
Second Class Magistrate has power to 
take cognizance of any of the said offen- 
ces upon mformation received or upon 
*his own knowledge or suspiaon. 

12. It was lastly contended by the 
learned Counsel for the Panchayat, that 
the Rules have no application to a Pan- 
chayat area, which does not fall within 
tile jurisdiction of any Second Class 
Magistrate In other words, if there Is 
no Second Class Magistrate having juris- 
diction over a Panchayat area, the First 
Class Magistrate having jurisdiction in 
that area can take cognizance of and try 
the Panchayat offences committed with- 
in the area of that Panchayat The 
argument was based on the decision of 
the Supreme Court in Bhim Sen v. State 
of U. P.. AIR 1955 SC 435 In that case, 
a few persons were prosecuted for the 
offence of theft before a Railway Magis- 
trate. The U. P. Panchayat Raj Act, 
1947, provided, among other things, that 
certain offences including thefts com- 
mitted withm the jurisdiction of a Pan- 
chayat Adalat shall be cogmsable by such 
Adalat The Rules made thereunder pro- 
vided for the constitution of the Adalats 
in cases where the accused were residents 
of the same district as well as different 
districts. But in the case which came be- 
fore the Supreme Court one of the ac- 
cused belonged to Madhya Pradesh, Nei- 
ther the U P. Panchayat Raj Act nor the 
Rules made thereunder provided for the 
constitution of the Adalat for trial of 
such a case It was, however, contended 
in that case that the trial of the appel- 
lant by the Railway Magistrate was 
without jurisdiction. In rejecting the 
above contention the Court said: — 

"In the present case in which at least 
one of the accused (though not this very 
apDellanti is a person coming from an 
area outside the local extent of the Act, 
any bench of the Adalat that can be 
validly formed thereunder cannot try the 
three accused together and hence can 
have no jurisdiction over the whole case. 


The jurisdiction of the regular Criminal 
Court in respect of such a case cannot 
be taken away by the operation of Sec- 
tion 55 of the Act It is to be remember- 
ed that the jurisdiction of the Criminal 
Courts imder Section 5 of the Cnminal 
Procedure Code is comprehensive 

That section enjoins that all offences 
under the Penal Code shall be investigat- 
ed. enquired mto. tried and otherwise 
dealt with "according to the provisions 
hereinafter contained". To the extent 
that no valid machmery is set up imaer 
the U P. Panchayat Raj Act for the trial 
of any particular case the junsdiction of 
the ordinary Cnmmal Court under Sec- 
tion 5. Cnminal P C , cannot be held to 
have been excluded. Exclusion of juris- 
diction of a Court of general jurisdiction, 
can be brought about by the setting up 
of a Court of limited jurisdiction, in res- 
pect of the liimted field, only if the vest- 
ing and the exercise of that limited 
junsdiction is clear and operative. 
Where, as in this case,' there is no ade- 
quate machinery for the exercise of this 
jurisdiction in a specific case, we can- 
not hold that the exercise of jurisdiction 
In respect of such a case by the Court of 
gener^ jurisdiction is illegaL" 

The learned Counsel made special em- 
phasis on the last three sentences appear- 
ing in the above passage, and contended 
that in so far as machmerv has not been 
set up by the State Government for trial 
of Panchayat offences in any Panchayat 
area as provided by Rule 3 of the Rules, 
the jurisdiction of the ordmary Criminal 
Court under Section 5 of the Criminal 
Procedure Code cannot be held to have 
been excluded, and that the First Class 
Magistrate would have jurisdiction to try 
offences committed in such an area. The 
above sentences have to be read in the 
light of the facts of the case and in the 
context in which they appear That 
was a case, where the special law did not 
provide a machinery for the trial of 
certain types of cases, and not one where 
the State Government did not create a 
machinery in accordance with the law. 
Here the Act and the Rules have created 
a machinery for the trial of Panchayat 
offences committed within the areas of 
the Panchayats Under Section 5 of the 
Cnminal Procedure Code, the provisions 
thereof yield only to any other law re- 
gulating the manner, place of trial etc. 
The omission to take executive action 
pursuant to the speaal law is irrelevant. 
We. therefore, hold that the above deci- 
sion has no application to this case, and 
that the contention of the learned Ckiim- 
sel that a First Class Magistrate is com- 
petent to try Panchayat offences in Pan- 
chayat areas, where no Second Class 
Magistrate has been appointed, cannot be 
sustained. 
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13. In the result we hold that Rule 3 
of the Kerala Panchayats (Trial of 
Offences by Magistrates) Rules 1964, as 
it stood before its amendment made op 
14-12-1967, is valid, and that the deci- 
sion of this Court in 1967 Ker LT 314 is 
correct We accordingly accept the re- 
ferences made by the Ihstrict Magistrate 
and set aside the conviction of the ac- 
cused and the sentences passed against 
them by the Sub-Divisional Magistrate, 
Malapuram in S. T. Nos. 378 and 414 of 
1966 The amounts of fines, if recovered 
from the acci:ised pursuant to the deci- 
sions in the above cases, will be refund- 
ed to them. 

KSB Reference accepted; Convictions 
and sentences set aside. 


AIR 1969 KERALA 120 (V 56 C 28) 

T. C RAGHAVAN, J. (On diff erence of 

opinion between K. K. MATHEW 
AND M. -U. ISAAC. JJ.) 

Mudathamoole Sankappa Rai, Accused- 
Appellant V. State of Kerala, Complain- 
ant-Respondent 

Ref. Trial No. 16 of 1967 and Criminal 
Appeal No. 322 of 1967, D/- 8-3-1968 

from order of Sessions Court, Tellicherxy 
in S. C. No. 57 of 1967. 

(A) Penal Code (1860), S. 302 — Sen- 
tence — Capital punishment awarded by 
Sessions Corirt — Redaction of, by Appel- 
late Court 

The discretion to choose the punish- 
ment is on the trial Court and if the trial 
Court imposes the lesser punishment the 
Appellate Court will not interfere and 
award capital punishment unless it finds 
that no normal judicial mind would 
have awarded the lesser purushment in 
such a case. The position is different in 
a case where the trial Court awards capi- 
tal pimishment and the Appellate Court 
reduces it to life imprisonment In suA 
a case, any extenuating drcumstance will 
justify the Appellate Court’s action. AIR 
1953 SC 364 & ILR (1968) 1 Kerala 218, 
R^ on. (Para 2) 

After the deceased person had used 
rjrovocative words against his rmde, the 
latter went to his house, situated about 
75 marus from the place of exchange of 
words, came vith a gun to the place 
where the deceased and others were 
working and then shot the deceased. The 
murder took place within 30 minutes of 
the exchange of words. On the question 
whether capital punishment awarded by 
the Sessions Court should be confirmed: 

Held, that the lesser punishment of 
Imprisonment for life was quite sufficient 
to meet the ends of justice, in view of 


the relationship between the parties, the 
implication of the words used and the 
^ort time lag between the provocative 
incident and the murder. (Para 6) 

(B) Penal Code (1860), Ss. 300, 302 — 
Provocation — Proof — Nature of — Ew- 
dence of any witness is not essentiaL 

The standard to see whether there was 
provocation or not must, be the reason- 
able man’s standard. No witness need 
speak that the accused person was 
actually provoked. On the other hand, 
if the words used, coupled with the rela- 
tionship of the parties and the drcum- 
Etances of the case, were sufficient to 
provoke a reasonable man and if the 
Court thinks that there was such provo- 
cation, the absence of witnesses who 
speak that the accused person was, in 
fact, provoked is no reason for holding 
that there was no provocation. If the 
standard is not the reasonable man’s 
standard, then, a person who is short- 
tempered and who allows himself to be 
provoked easily will have an advantage 
in the eye of law over a person who is 
not so easily provoked and who controls 
himsdf and keeps a more equable temper. 

(Para 4) 

Cases Referred: Chronological Paras 
(1968) ILR (1968) 1 Kerala 218, 

Raman v. State of Kerala 2 

a953) AIR 1953 SC 364 (V 40)= 

1953 Cri U 1465, Dalip Singh v. 

State of Punjab 2 

P. R. Nambiar (S. B.), for Appellant; 
State Prosecutor, for Respondent. 

(On difference of opimon between 
K. K. Mathew and Isaac, JJ.) 

RAGHAVAN, J.: — The Sessions Judge 
awarded capitffi punishment to the ac- 
cused person; and Isaac, J., agreed with 
the Sessions Judge, while Mathew, J., 
preferred to award the lesser sentence 
of imprisonment for life. The cases have 
been placed before me to resolve the tie. 

2. The Supreme Comet has said in 
Dalip Singh v. State of Punjab, AIR 
1953 SC 364 that the discretion to choose 
the punishment is on the trial Court, and 
if the trial Court imposes the lesser 
punishment, the Appellate Court will 
not interfere and award capital punish- 
ment unless it finds that no normd judi- 
cial mind would have awarded the les- 
ser punishment in such a case. This 
Court has also pointed out this principle 
in Raman v. State of Kerala, ILR (1968) 
1 Kerala 218. The position is different 
in a case where the trial Court awards 
capital punishment and the Appellate 
Court reduces it to life imprisonment. In 
such a case, any extenuating dremn- 
stance will justify the Appellate Court’s* 
action, 

3. In these cases, Mathew, J., is of opi- 
nion that there was no provocation, wWle 
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Isaac, J., is of opinion, that there was no 
provocation. Isaac, J., observes; 

"There is no evidence that the accused 
was provocated by this incident. In the 
light of his persistent denial of this inci- 
dent, there has not been even a sugges- 
tion put to the witnesses that the accus- 
ed was provoked by the exchange of 
words between him and the deceased.” 
And Mathew, J., observes on this ques- 
tion: 

"I do not think it necessary that any 
witness should have said that by these 
wor^ the accused was provoked. If the 
court comes to the conclusion that the 
wor^ used by the deceased would pro- 
voke a reasonable man, I think, that 
would be sufficient, though no witness 
has spoken to the provocation.” 

4. The standard to see whether there 
was provocation or not must, as observed 
by Mathew, J., be the reasonable man’s 
standard. No witness need speak that 
the accused person was actually pro- 
voked. On the other hand, if the words 
used, coupled with the relationship of 
the parties and the circumstances of the 
case, were sufficient to provoke a reason- 
able man and if the Court thinks that 
there was such provocation, the absence 
of witnesses who speak that the accused 
person was, in fact, provoked is no rea- 
son for holding that there was no pro- 
vocation. If the standard is not the rea- 
sonable man’s standard, then, a person 
who is short-tempered and who allows 
himself to be provoked easily wUl have an 
advantage in the eye of law over a per- 
son who is not so easily provoked and 
who controls himself and keeps a more 
equable temperl Therefore, I agree with 
Mathew, J., that the standard should be 
a reasonable man’s standard, and for 
that, no evidence of any witness is essen- 
tial 

5. Now I shall come to the facts of 
the cases before me. Admittedly, a pre- 
vious incident took place about half an 
hour prior to the murder. Fairly (or 
even considerably) provocative words 
were used; and the words used are men- 
tioned in the judgment of Mathew, J. 
"Selling one's wife’ cannot be said to be 
an innocent expression which should not 
provoke. Conadering the relationship of 
the parties (the deceased person was a 
nephew of the accused person) and also 
the import of the words used and t aking 
into consideration the circumstances of 
the case, it is dear that there was pro- 
vocation. (The question whether ffie 
provocation was grave and sudden need 
not be considered in these cases, because 
if it was grave and sudden, the 
oSence itsdf would have been oxdy 
culpable homicide and not mmder. 
The question here is only whether 
the provocation can be considered 
as a sufficient ground for giving the 


lesser punishment for the oSence of 
murder). If the accused person had a gxm 
at the time and if he shot the deceas- 
ed person immediately after the provo- 
cative words were uttered, no serious ob- 
jection could have been taken if the lesser 
punishment alone was infficted: since 
there was provocation, the proper 
punishment would have been only life 
imprisonment. 

G. The question then is whether the 
provocation disappeared, in other words, 
whether there was sufficient time for the 
provocation to cool down and disappear. 
The murder took place within 30 minutes 
of the exchange of words: the accused 
person did not then have a gun with him- 
he went to his house situated about 75 
marus from the scene, took the gun and 
came to the place where the deceased 
person and others were working; and he 
then shot the deceased person. Can it be 
said, in these chcumstances, that there 
was sufficient time for the provocation 
to cool down? Can it bo characterised 
mat the murder was a calculated and 
dehberate one not influenced in any way 
by the provocation? In such a situation, 
I ventoe to say, I would rather err on 
the side of leniency than on the side of 
smngency and harshness. Considering 
ffie relationship between the parties, the 
implication of the words used and the 
mort time lag between the provocative 
incident ^d the murder, I agree with 
Mathew, J., and hold that the lesser 
punishment of imprisonment for life is 
quite sufficient to meet the ends of jus- 
tice in these cases 

7. K. K, MATHEW and M. U. ISAAC, 
JJ.; — Following the opinion of the third 
Judge, we reject the reference for con- 
firmation of the sentence, and sentence 
the accused to undergo imprisonment for 
life 

CWM/D.V.C. Order accordingly. 


AIB 1969 KERALA 121 (V 56 C 29) 
M. S. MENON, C. J. AND P. 

GOVINDAN NAIR, J. 

Kattil Raman Kunhi’s sons Chathu 
and others. Appellants v. Vadakke Podu- 
vath DevaM Amma’s daughter Janaki 
Amma, Respondent. 

S. A No. 1452 of 1963, D/- 7-2-1968, 

from order of Dist. Court, Palghat in A 
S. No. 384 of 1962. 

(A) CivU P. C. (1908), S. 47 and O. 21, 
R. 36 — Delivery of symbolical posses- 
sion to decree holder in execution — Suit 
for recovery of possession of property on 
the basis of execution sale maintainable 
AIR 1959 Ker 133 & AIR 1958 Ker 309, 
FolL (Para 3) 
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(B) Limitation Act (1908), Art. 138 — 

Limitation. Act (1963), Art, 65 — Suit for 
recovery of possession of property by 
decree holder auction purchaser on ha^ 
of execution sale ■within 12 years of deli- 
very of symbolical possession — Not bar- 
red by limitation — Symbolical posses- 
sion has the effect of giving a fresh 
starting point of bmitation — (Ci'vil P« 
C. (1908), O. 21 R. 35 — Symbolical pos- 
session and limitation). (Paras 2, 4) 

(C) Tenancy La'ws — Kerala Land Re- 
forms Act (1 of 1964), Ss. 7 and 13 
Rule of lis pendens not abrogated. 

The rule of lis ■pendens is based _ on 
public pohcy. The provisions contained 
in a statute will not have the effect of 
abrogating the rule of lis pendens. This 
rule, therefore, cannot be said to be 
entirely abrogated by the pro^visions of 
Sections 7 and 13 of Kerala Land Re- 
forms Act which deal with fbdty of 
tenure. 1961 Ker LT 639 & 1963 Ker LT 
709 & 1967 Ker LT 1060, ReL on. 

(Para 6) 

Cases Referred: Chronological Paras 
(1967) 1967 Ker LT 1060=1968 Ker 
LR 32, P L Idicula v. Padmana- 
bhan Nair 6 

(1963) 1963 Ker LT 709=ILR (1963) 

2 Ker 181, Kochappu v. Mani & 

Co., Ltd. 6 

(1961) 1961 Ker LT 639=1961 Ker 
LJ 708, Sankaran Nambiar v. 
Pilliathiri Amma 6 

(1959) AIR 1959 Ker 133 (V 46)= 

1958 Ker LT 925, People’s Co- 
operative Bank Ltd. v. Parvathy 
Ayyana Pillai 3 

(1958) AIR 1958 Ker 309 (V 45)= 

1957 Ker LT 1094, State of 
Travancore-Cochin v. Lakshmi 
Ammal Meenakshi Ammal 3 

V R. Krishna Iyer and K. Ragha-van 
Nair, for Appellants; K P. Ramimni 
Menon, K. Ramakumar and P. Rama- 
ranian, for Respondent. 

JUDGIMENT: — Defendants 10. 12 and 
13 are the appellants. The suit was for 
recovery of possession of the properties 
scheduled to the plaint The only ques- 
tions arising in tins appeal are w’hether 
the three appellants are entitled to the 
protection conferred by Sections 7 and 13 
of the Kerala Land Reforms Act 1963, 
Act 1 of 1964, and whether the suit is 
baircd by limitation as against any of 
these appellants. We shall deal ■with 
these questions. 

2. The Sint was instituted on 15-9- 
1954. On that day only the 10th defen- 
dant was on the party array. Defendants 
12 and 13 were impleaded in the suit in 
the year 1959 The suit has been filed 
on the basis of an execution sale held in 
O S. 306 of 1942 of the Chowghat Mun- 
sifTs Court. That sale was on 1-7-1942 


and ■was confirmed on 17-8-1942. The 
decree holder took what is called symbo- 
lical delivery of the properties on the 
14th and 15th of September, 1942. 

3. A question has been raised as to 
whether a suit would he in ■view of Sec- 
tion 47 of the Code of Civil Procedure. 
This question has been foimd against the 
defendants by the trial Court relying on 
the rulings of this Court in People’s Co- 
operative Bank Ltd. v. Parvathy Ayyana 
PiUai, 1938 Ker LT 925=(AIR 1959 Ker 
133) and in State of ’Travancore-Cochin v. 
Lakshmi Ammal Meenakshi Ammal, 1957 
Ker LT 1094= (AIR 1958 Ker 309). We 
are of the ■view that this conclusion is 
correct and the app^ants’ contention 
that the suit as sudi is not maintainable 
and the suit is barred by limitation imder 
Article 138 of the Limitation Act cannot 
stand for the suit has been filed ■within 
12 years of the date on which symboli- 
cal delivery was given. It has been held 
that that date will give a fre^ cause of 
action for a suit for recovery of posses- 
sion. 

4. The further question regarding li- 
mitation that arises relates only to de- 
fendants 12 and 13. This is based on Sec- 
tion 22 of the Limitation Act. It is not 
disputed before us that the suit as 
against these defendants can be taken to 
have been instituted only in the year 
1959. This is clearly beyond 12 years of 
the date of symbolical delivery, namely, 
16-9-1942. Prima fade therefore the 
suit as against these defendants is not 
maintainable. Counsel for the respon- 
dents has not been able to make out any 
special circumstances which will entitle 
him to contend that the suit instituted 
beyond 12 years of the date of symbolical 
delivery is maintainable. It ■was faintly 
suggested that the 12th defendant came 
into possession only in 1948 and that the 
suit was instituted in 1959 vrithin 12 
years as_ against him. He had not per- 
fected his title by adverse ■possession at 
that time and therefore the suit is main- 
tainable against him. We do not think 
this contention is entitled to any weight. 
’The plaintiff must prove subsisting titled 
or possession ■within 12 years of suit The 
last date on which he can be said to be 
in possession is only 15-9-1942 and the 
suit instituted only in 1959. is dearly 
barred by limitation. We have accord- 
ingly to hold that the suit as against de- 
fendants 12 and 13 is not maintainable 
and the suit as against them will have to 
be dismissed. 

5. As far as the 10th defendant is con- 
cerned, the suit is not barred by limita- 
tion as the lOth Defendant w-as on the 
party array when the suit ■was instituted 
in 1954. The only question ss far as 
this defendant is concerned, is whether 
he Is entitled to protection conferred by 
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Sections 7 and 13 of the Land Reforms 
Act, 1 of 1964. We shall read these sec- 
tions: 

"7. Certain persons occupying land 
honestly believing to be tenants, to be 
deemed tenants. — Notwithstanding any- 
thing to the contrary contained m any 
law. or in any contract, custom or usage, 
or in any judgment, decree or order of 
Court, any person who, on the 11th day 
of April, 1957, was continuously in occu- 
pation of the land of another situate in 
Malabar, for not less than two years, 
honestly believing himself to be a 
tenant and continued to be in occupation 
of such land at the commencement of this 
Act, shall be deemed to be a tenant 

13. Right of tenants to fbdty of tenure. 
•—{1) Notwithstanding anything to the 
contrary contained in any law, custom, 
usage or contract, or in any decree or 
order of Court every tenant shall have 
fixity of tenure in respect of his holding, 
and no land from the holdii^ shall be 
resumed except as provided in Sections 
14 to 22. 

(2) Nothing in sub-section (1) shall 
confer fixity of tenure on a tenant hold- 
ing under a landlord — 

who is a member of the Armed 
Forces or is a seaman, if the tenancy was 
created by such landlord within a period 
of three months before he became a 
member of the Armed Forces or a seaman 
or while he was serving as such member 
or seaman; or 

(ii) who is the legal representative of 
the landlord referred to in clause (Ij; 

Provided that no such landlord shall 
resume any l^d from his tenant, if he 
is already in possession of an extent of 
land not less than the ceiling area, and, 
where he is in possession of an extent of 
land less than the ceiling area, the extent 
of land that may be resumed shall not, 
together VTith the land in his possession, 
exceed the ceiling area; 

Provided further that such tenant 
Khnll be deemed to have fixity of tenure 
in respect of his holding if — 

(al the landlord referred to in clause 
fil has not claimed resumption of the 
land comprised in the holding within one 
year from the date on which he ceased 
to be a member of the Armed Forces or 
a seaman, or within one year from the 
commencement of this Act. or v-athin one 
year from the expiry of tenancy, which- 
ever period expires last; 

fbl the landlord referred to in clause 
(iil has not claimed resumption of the 
land comprised in the holding ivithin one 
year from the date on which he recaved 
Intimation of the death of the member of 
the Armed Forces or a seaman, or within 


one year ^m the commencement of this 
Act, or within one year from the expiry 
of the period of tenancy, whichever 
period expires last; 

Provided also that the provisions of 
this sub-section shall not apply to 
tenants who were entitled to fixity of 
tenure immediately before the 21st Janu- 
ary 1961. under any law then m force.” 

6, It is urged that the conditions im- 
posed by Section 7 about the commence- 
ment of the possession have been satis- 
fied. It IS further urged that the 10th 
defendant was honestly under the belief 
that he is a tenant and that he held the 
property under that behef It is therefore 
urged that the 10th defendant must be 
deemed to be a tenant entitled to the 
benefits conferred by the Act regarding 
the fixity of tenure under Section 13. 
The arguments turned on the questions 
as to whether the 10th defendant can 
be said to have had the honest belief that 
he was a tenant and various aspects have 
been referred to by counsel for the ap- 
pellant as weU as by the respondent. It 
Is unnecessary to deal with these aspects 
for we will assume for the purpose of 
discussion without deciding the question 
that the 10th defendant is a person who 
would normally be entitled to the benefit 
of Section 7. We said normally because 
there is a further contention raised on 
behalf of the respondent that the 10th 
defendant cannot be heard to say that he 
is a tenant by virtue of the rule of Us 
pendens enunciated m Section 52 of the 
Transfer of Property Act. This is met by 
counsel for the appellant by urging that 
the provisions in Sections 7 and 13 
would include the law enunciated in 
Section 52 of the Transfer of Property 
Act and notwithstanding therefore the 
rule of lis pendens there should be a 
fbdty of tenure in favour of the 10th 
defendant. We are unable to accept this 
contention This court has consistently 
taken the view that the provisions con- 
tained in a statute where similar word- 
ing is used, will not have the effect of 
abrogating the rule of Us pendens The 
earUest decision of this court is in San- 
karan Nambiar v. PiUiathiri Amma. 1961 
Ker LT 639 where Mr. Justice Madhavan 
Nair has expressed this view. A Dmsion 
Bench of this Court in Kochappu v. Mani 
and Company Ltd., 1963 Ker LT 
709 has accepted this decision and 
has ruled that the proviaon in Sec. 64 
of the Civil Procedure Code is not abro- 
gated fay the provision in the Kerala 
Agrarian Relations Act Recently Justice 
Raman Nayar has taken the same view 
in P 1. Idicula v. Padmanabhan Nair, 
1967 Ker LT 1060 with reference to Sec- 
tion 106 of Act 1 of 1964 The wording 
in Section 106 is very similar, if not 
identical, to that contained in Section 13 
Our attention has not been invited to 
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any dedrion wherein it has been held 
that the rule of lis pendens is abrogated 
by the provisions in Sections 7 and 13. 
Ihe rule of lis pendens is based on 
public policy. It is difficult to accept 
the argument that that rule is entirely 
wiped out by the provisions of the Act 
which deals witii fbdty of tenure. 

7. In the result, we reject this con- 
tention. We dismiss this appeal but 
direct the parties to bear their costs. 
NR/D.V.C. Appeal dismissed. 
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Trinity Pharmaceuticals (India) Pvt. 
Ltd, Trichur, Petitioner v. Secretary, 
Board of Revenue (Exdse) Trivandrum 
and others. Respondents, 

Original Peta. No. 718 of 1966, D/- 9- 
1-1968. 

Medicinal and Toilet Preparations (Ex- 
cise Duties) Act (1955), S. 3 Sch. 
Item No, 2 (substituted by Finance Act 
(5 of 1964)) — Medidnal preparations 
containing s^-generated alcohol which 
are not capable of being consumed _as 
ordinary alcoholic beverage and to which 
alcohol has also been added — Levy of 
duty -mil be under Item 2 (iii), only on 
quantity of alcohol added. (Para 5) 

K, V. Smianarayana Iyer, V. Bhaska- 
ran Nambiar, C, R. Natarajan and M. K, 
Ananthakrishnan, for Petitioner; Govt. 
Pleader, for Respondents. 

JUDGMENT: — This case arises under 
the Medidnal and Toilet Preparations 
(Exdse Duties) Act 1955, (hereinafter 
referred to as the Act). The Act provi- 
des for the levy and collection of duties 
of excise on medidnal and toilet prepa- 
rations containing alcohol, opium, Indian 
hemp or other narcotic dnig or narcotic. 
Section 3 of the Act contains the charg- 
ing provision. It reads: 

"3. Duties of Excise to be levied and 
collected on certain goods. — (1) There 

^all be levied duties of excise, at the 
rates specified in the Schedule, on all 
dutiable goods manufactured in India, 

(2) The duties aforesaid shall be levi- 
able — 

(a) Where the dutiable goods are 
manufactured in bond, m the State in 
which such goods are released from a 
bonded-warehouse for home consumption, 
whether such State is the State of manu- 
facture or not; 

(b) Whether the dutiable goods are not 
manufactured in bond, m the State in 
which such goods are manufactured, 

(3) Subject to the other provisions con- 
tained in this Act, the duties aforesaid 


shall be collected in such manner as may 
be prescribed. 

Explanation. — Dufiable goods are srid 
to be manufactured in bond within the 
meaning of this section if they are allow- 
ed to be manufactured without payment 
of any duty of excise leviable under any 
law for the time being in force in res- 
pect of alcohol, opium Indian hemp or 
other narcotic drug or narcotic which is 
to be used as an ingredient in the manu- 
facture of such goods,” 

The Schedule in the Act has been amend- 
ed from time to time; and what applies 
to this case is Item No. 2 in the Sche- 
dule substituted by the Finance Act, 5 
of 1964. This item reads as follows: 

(For Item see next page) 

2. The petitioner is a manufacturer of 
an Ayurv^c Preparation called "proto- 
vine”. Admittedly it contains self-gene- 
rated alcohol; and alcohol is also added to 
it as preservativa Protovine is manufac- 
tured out of bonds. Where a medidnal 
preparation is manufactured out of bonds, 
tte rectified spirit required for its manu- 
facture is obtained by the manufacturer 
in accordance with the Medicinal and Toi- 
let Preparations (Excise Duties) Rules 1956 
(hereinafter referred to as the Rules) from 
the distillery on payment of its price and 
the duty payable thereon. Thxis the duty 
payable on protovine in respect of the 
alcohol added to it has been levied and 
recovered by the State Government in 
accordance with the Act and the Rules. 
Subsequently a controversy arose whe- 
ther the petitioner is liable to pay duty 
on the said preparation in respect of the 
self-generated alcohol also. 

The Board of Revenue took the view 
that "protovine” falls xmder Item No. 2 
(iii) in the schedule to the Act, and that 
the duty payable thereon is on the quan- 
tity of alcohol found in the preparation, 
and not added to the preparation. Ac- 
cordingly, the Excise Department made 
an analysis of the preparation, determined 
the quantity of self-generated alcohol 
therein, by deducting the added alcohol 
from the total alcoholic content as foxmd 
on analysis, and demanded the petitioner 
to pay duty on the said preparation also 
In respect of the self-generated alcohol 
Ext. P-7 dated 28-1-1966 is a memoran- 
dum issued by the Secretary of the Board 
of Revenue, communicating the above 
derision of the Board to the petitioner. 
Thereupon the petitioner filed this Ori- 
ginal Petition to quash Ext. P-7; and R 
has prayed for the issue of a writ of 
mandamus or prohibition to the respon- 
dents forbearing or restraining them 
from imposing or collecting any duty on 
"protovine”, not only in respect of the 
quantity of self-generated alcohol there- 
in, but also from collecting any duty 
thereon. 
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Item Description of dutiable goods. Rate of duty. 

No. 


Medicinal Preparations 

2. Medicinal preparations in Ayur- 
vedic, Unani or other indigenous 
systems of medicine — 

(i) Medicinal preparations con- 
taining self-generated alcohol 
which are not capable of be- 
ing consumed as ordinary al- 
coholic beverages. 

(ii) Medicinal preparations con- 
taining self-generated alco- 
hol which are capable of be- 
ing consumed as ordinary al- 
coholic beverages. 

Cii) All others containing alcohol 
which are prepared by dis- 
tillation or to which alcohol 
has been added. 

(iv) Medicinal preparations not 
containing ^cohol but con- 
taining opium, Indian hemp, 
or other narcotic drug or 
naircotic. 


Nil 

Thirty-rfght naye paise per litre of 
the strength of Ixindon proof spi- 
rit 


Rupees fifteen and fifty naye paise 
per litre of the strength of London 
proof spirit 

Ten per cent ad valorem. 


3. The question raised in tl^ case is 
one of first impresrion. Protovine is ad- 
mittedly "not capable of being consumed 
as ordinary alcoholic beverage”; and it 
contains "self-generated alcohol”. The 
petitioner’s learned Coimsel, therefore, 
contended that it falls under claxise (i) of 
Item 2 of the Schedule in the Act and 
that the duty is nil. On the other hand, 
the learned Government Pleader, appear- 
ing for ^e respondents, contmded that 
medicinal preparations falling vmder 
Item 2 are divided into two categories, 
namely (i) those containing self-generat- 
ed alcohol and (ii) those which ^e pre- 
pared by distillation and containing al- 
cohol or to which alcohol is added. 

Medidhal preparations mentioned in 
clauses (i) and (ii) of Item 2 fall imder the 
first categorjq and all others fall imder 
the second category. According to him, 
the first category relates to medicinal 
preparations containing self-generated al- 
cohol only; and a medidnal preparation 
to which alcohol is added falls imder the 
second category. The learned Govern- 
ment Pleader submitted that protovine, 
being a preparation "to which alcohol has 
been added”, falls under clause (iii) of 
Item 2. and du^ is payable thereon at 
Rs. 15.50 per litre of tiie strength of 
London proof spirit. 

4. Clause (iii) of Item 2 in the sche- 
dule of the Act relates to; — 

"All others containing alcohol which 
are prepared by distillation or to which 
alcohol has been added.” 

It is common case that "all others" means 
medicinal preparations which do not fall 
under clause (i) or clause (ii) of Item 2. 
Shri K, V. Suryanarayana Iyer, the 


learned Counsel for the petitioner, sub- 
mitted that protovine, bring a me^cinal 
preparation containing self-generated al- 
cohol and to which alcohol has been ad- 
ded, cannot fall under clause (iii) of 
Item 2. In other words, the argument is 
this: Protovine, without alcohol bring 
added to it, is admittedly a medicinri 
preparation falling under clause (i) of 
Item 2. Clause (iii) of Item 2 deals with 
"all others”, namely all other medicinal 
preparations not dealt with in clauses (i) 
and (ii), and which satisfy the further 
requirements of clause (iii). 

As protovine falls under clause (i), if 
camot fall under clause (iii), by ricohol 
being added to it According to the 
learned Counsel, it would still faU under 
clause (i); or it would not faU under any 
item in ihe schedule; and in other case, 
it is not liable to duty. This contention 
has considerable force on a plain read- 
ing of clauses (i) to (iii) of Item 2 in the 
sched^e; and it is quite a plaurible con- 
struction. But such a construction would 
not be consistent with the legislatime in- 
tent of the Act, and would lead to an 
absurd result. If Shri Suryanarayana 
Iyer’s contention is accepted, it would 
foUow that a medicinal preparation con- 
taining self-generated alcohol and falling 
imder clause (i) of Item 2 would not be 
liable to duty, and that such preparation 
falling under clause (ii) of Item 2 would 
be liable only to a very smaU rate of 
duty, whatever may be the quantity of 
added alcohol in it; whereas, if it does 
not contain self-generated alcohol, ii 
would faU under Item 2 (iii) and be lia- 
ble to the high rate of duly chargeable 
thereunder on the basis of the quantity 
of alcohol added to it. 
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That means that the presence of self- 
generated alcohol, however small it may 
be, would create all the difference. I can 
find no sense in such a classification, and 

1 have no doubt that it was not the legis- 
lative mtent. On the other hand, the object 
of the Act was to levy a duty on me^cdnal 
preparations containing alcohol It is also 
clear from the rate of duty fixed in the 
schedule that the Legislature fixed a very 
high rate of duty on medicinal prepara- 
tions containmg alcohol, which are pre- 
pared by distiUaPon as well as medicmal 
preparations to which alcohol has been 
added I am, therefore, constrained to 
Interpret the expression "all others" in 
clause fili) of Item No 2 as meaning "all 
medicmal preparations". I do not read 
clause (iii) as a residuary clause, in the 
sense a medicinal preparation which falls 
under clause (i) or clause (ii) would not 
fall under clause fiii). Such a construc- 
tion would not be one consistent with the 
legislative mtent 

This leads me to the conclusion that 
''protovine" falls under clause (iii) of 
Item 2 m the schedule, and it is liable 
to duty at Rs 15 50 per litre of the 
strength of London proof spirit, though 
without alcohol bemg added to it, it 
would have fallen under clause (i), and 
the duty would have been nil, 

5, The controversy, whether in res- 
pect of a medicmal preparation, to which 
alcohol has been added and which con- 
sequently falls under clause (M) of Item 

2 m the schedule to the Act is liable to 
duty only on the alcohol added to it or on 
the alcohol found in the preparation, 
now remains for consideration. It ap- 
pears to me on a reading of the above 
clause that the duty payable on a prepa- 
ration made by distillation and contain- 
ing alcohol is on the quantity of alcohol 
contained therein, whereas the duty pay- 
able on a preparation to which ^cohol 
has been added is on the quantity of al- 
cohol added thereto. 

Similarly, the duty payable under 
clause (ii) of Item 2 will be on the quan- 
tity of self-generated alcohol contained 
In the preparation. It, therefore, follows 
that protovme is hable to duty only on the 
quantity of alcohol added to it and not 
on the quantity of alcohol found there- 
in. Nothmg has been pointed out to me 
either from the language of the Act or the 
Rules to justify the contention of the 
respondents that duty payable on a medi- 
cinal preparation to which alcohol has 
been added is on its total alcohohc con- 
tent, and not on the quantity of alcohol 
added to it 

The result of giving eflect to such a 
contention would be to levy a high rate 
of duty fixed under clause (iii) of Item 2 
on a medicinal preparation containing 
self-generated alcohol as well as added 
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alcohoL on the basis of the total quantity 
of alcohol therein, however small may 
be the quantity of the added alcohol, 
even though the said preparation wth- 
out this small quantity of alcohol added 
to it, would fall imder clause (i) of Item 
2, and would be completely exempt from 
duty m respect of the self-generated al- 
cohoL There is no justification for con- 
struing clause (lii) in Item 2 m such a 
way, and it can hardly be the le^slative 
intention. 

6, In the result, I quash Ext P-7, and 
prohibit the respondents from levying or 
collecting any duty on protovine except 
in respect of the alcohol added to it In 
other words, the respondent will not be 
entitled to levy a duty also on the bads 
of the self-generated alcohol contained in 
the said preparation. The parties will 
bear their own costs 

BDB/D.V.C, Petition partly allowed. 
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FULL BENCH 

M. LLADHAVAN NAIR, T. S, 
KRISHNAMOORTHY IYER AND 
K SADASIVAN, JJ 

S. Narayanan, Petitioner v. Kannamma 
Bhargavi and others. Respondents, 

Criminal Revn. Petn. No. 198 of 1967, 
D/- 26-6-1968 

Criminal P. C, (1898), Ss, 435, 438 and 
439 - — Revision — No legal bar to a party 
coming direct to High Court without first 
mo\'ing Sessions Judge or District Magis- 
trate — AIR 1967 Ker 280, Overruled; 
AIR 1956 Andb 97, Dissented from — 
Limitation Act (1963), Art, 131, 

There is no legal bar to a party coming 
direct to the ffigh Court in revidon with- 
out first moving the Sesdons Judge or 
the Distnct Magistrate and the practice 
In Kerala High Court, all along has been 
to entertain such petition in the High 
Court direct, A party invoking the juris- 
diction of the High Court under Sea 439 
read with Sea 435 should be permitted to 
come to the High Court direct, vdthout 
first moving the Sessions Judge or the 
Distnct Magistrata The jurisdiction 
vested in the High Court under S 439 is 
very wide, and the High Court in exer- 
cising the jurisdiction so vested is not 
expected to enquire whether the party 
seeking the remedy had moved the Ses- 
dons Judge first Case law discussed. 
AIR 1967 Ker 280, Overruled AIR 1956 
Andhra 97, Dissented from. (Para 1) 

The Sessions Judge or the District 
Magistrate is incompetent to render ade- 
quate relief to an aggrieved party in- 
voking the revddonal jurisdiction vested 

IL/KL/E709/68 
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in them under S. 435. If the Court is 
satisfied that the revision is frivolous, 
the petition will be dismissed; but on the 
other hand if it is satisfied that the order 
of the Subordinate Magistrate has to be 
vacated, a report to that effect will have 
to be forwarded to the High Court imder 
S. 438. In ather case, the party vnll 
have to appear in the High Court and 
present his case again. It would be im- 
proper to compel a party havmg a strong 
case in his favour under S 438 of the 
Code, to approach first the Sessions 
Judge or the District Magistrate. He 
should not be compelled to do so except 
in cases where the Sessions Judge or ^e 
District Magistrate is capable of passing 
efiective orders, as in a case of discharge 
or dismissal of complaint In all other 
revisional matters the aggrieved _ party 
may approach the High Court direct if 
so inclined. (Paras 3, 4) 

It is not correct to say that the juris- 
diction vested in the Sessions Judge and 
the District Magistrate on the one^ hand, 
and the High Court on the other, is con- 
current in the strict sense of the terms. 

The expression ’concurrent’ connotes 
joint and equal in authority. _ In other 
words the two agencies or units should 
possess co-equal powers; but in the pre- 
sent instance the power is not co-equaL 

(Para 3) 

Further, Article 131 of the new linai- 
tation Act prescribes a period of 90 days 
for entertaining an application of this 
nature and the period would run from 
the date of the decree or order or sen- 
tence sought to be revised. The period 
has to be reckoned from the date of the 
order of the Magistrate and not of the 
Sessions Judge declining to make the 
reference. Normally some time would 
elapse before the Sessions^ Judge Is 
able to pass an order either dec- 
lining to refer or making a refer- 
ence and by that time the period of 
ninety days would in most cases run out. 
When the law confers a right on a party 
he must be able to enjoy the right with- 
out shackles or snag obstructing him. 

(Para 4) 

Cases Eeferred; Chronological Paras 

(1967) AIR 1967 Guj 126 (V 54)= 

1967 Cri LJ 767, Suraj Mohan v. 

State 2 

(1967) AIR 1967 Ker 280 (V 54)= 

1967 Ker LT 31=1967 Cri U 
1640, Devaki v. Kitta 3. 

(1967) AIR 1967 Pat 223 (V 54)= 

ILR 46 Pat 435. Sahdeo Mandal 
V. Honga Murmu 2, 4 

(1956) AIR 1956 Andhra 97 (V 43)= 

1956 Cri LJ 571 (2), Veera Ramayya 
V. Udayagiri Venkita Seshavatha- 
ram tt 

K. Velayudhan Nair, K. J. Joseph and 

N. R K. Nair, for Petitioner; K, George 
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Varghese and Thomas V. Jacob, for Res- 
pondents 

SADASIVAN, J.: — The question refer- 
red for the decision of the Full Bench is 
whether a party invoking the revisional 
jurisdiction vested under Section 435 
Code of Criminal Procedure can straight- 
way move the High Court or that he 
should first move the Sessions Judge or 
the District Magistrate and then only the 
High Court The aggneved party comes 
to this Court normally under S 439 read 
with Section 435 of the Code. Section 
435 reads: — 

"The High Court or any Sessions Judge 
or District Magistrate, or any Sub-Divi- 
sional Magistrate empowered by the State 
Government in this behalf may call for 
and examine the record of any proceed- 
ing before my infenor Criminal Court 
situate within the local liimts of its or 
his jurisdiction for the purpose of satis- 
fying itself or himself as to the correct- 
ness, legality or propriety of any finding, 
sentence or order recorded or passed, and 
as to the regularity of any proceedings 
of such inferior Court and may, when 
calling for such record, direct that the 
execution of any sentence or order be 
suspended and, if the accused is in con- 
finement, that he be released on bail or 
on his own bond pending the examina- 
tion of the record." 

If after perusal of the record called for 
under the above section, the Sessions 
Judge or the District Magistrate is of 
opinion that the order of the inferior 
Court needs correction or setting aside, 
he must under Section 438, report for the 
orders of the High Court, the result of 
such examination and when such report 
contains a recommendation that a sen- 
tence (or an order) be reversed or alter- 
ed, he may order the execution of the 
sentence or order be suspended and, if 
the accused is in confinement, he be 
released on bail In the case of the High 
Court on the other hand, when any pro- 
ceeding the record of which has been 
called for by itself or wWdi has been 
reported for orders or which otherwise 
comes to its knowledge, it is open to it 
in exercise of any of the powers confer- 
red on a Court of Appeal by Sections 423, 
426, 427 and 428. to impose the sentence. 
Thus the High Court alone can pass 
effective orders in correction of the 
order of the Subordinate Magistrate, and 
so the question is whether the party 
aggrieved can straightway come to this 
Court by-passing the Sessions Judge or 
the District Magistrate as the case may 
be. 

We do not see any legal bar to a partyi 
coming direct to this Court without first' 
moving the Sessions Judge or the District 
Magistrate and the practice, here, aR 
along has been to entertain such peti-, 
tions in the High Court direct. But in 
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some States "a practice of long standing 
has grown up imder which the High 
Court does not ordinarily entertain an 
application ip. revision iinless the Dis- 
trict Magistrate or the Sessions Judge has 
been moved first” A Divirion Bench of 
this Court in DevaM. v. Kitta, 1967 Ker 
LT 31= (Am 1967 Ker 280) upholding the 
above practice and laying down and settl- 
ing the procedure for this Court has 
held that a party invoking the revirional 
jurisdiction imder Section 435 has no 
ri^t to approach the High Court direct 
without moving in the first instance, the 
Sessions Judge, who according to the 
learned Judges has concmrrent revirional 
jurisdiction, with the High Court The 
aforesaid Division Bench dedrion now 
stands in the way of a petition in revi- 
sion under Section 435 being received 
in this Court direct The learned Judges 
of the Division Bench have followed in 
support of thdr view a Division Bench 
ruling of the Andhra Pradesh High 
Court in Veera Eamayya v. Udayagiri 
Venkata Seshavatharam, Am 1956 Andhra 
97. Chief Justice Subba Eao, on a review 
of the relevant authorities, observed in 
that case that the practice followed by 
all the High Courts except Madras, was, 
not to entertain revision directly in the 
High Court from orders of the Subordi- 
nate Magistrate, unless the aggrieved 
party in the firri instance had moved the 
Sesrions Judge or the District hlagistrate 
as the case may be. Gopalan Nambiyar, 
J., speaking for the Bench in 1967 Ker 
LT 31= (Am 1967 Ker 280) would ob- 
serve; — 

"But what is contended by the Counsel 
for the petitioner is that the Sesrions 
Judge cannot pass an efiecdive order in 
revision, but must refer the case to the 
High Court under Section 438 of the 
Code to be dealt with under Section 439. 
Even so, the cjuestion arises whether as 
a matter of salutary practice, and in the 
interests of the better and eScdent admin- 
istration of justice, the party should 
first move the inferior (^urt having con- 
cnirrent revirional jurisdiction, before ap- 
proaching the H i g h Court.” 

We doubt very much whether the 
practice is really salutary and conducive 
to the better and efficient administration 
of criminal justice. Chief Justice Subba 
Rao seems to have weighed in the ded- 
rion cited, the points for and against the 
alleged practice and has obser\'ed that 
the vreight of authority and reasoning is 
in ia'cnur of continuing the practic^e. Ihe 
points in favour are, — 

(a) The time of the High Court will 
not be wasted with frivolous applica- 
tions; 

(b) The High Court will have the ad- 
vantage of the considered opinicm of the 
Sesrions Judge or the District Magistrate 
as the case may be and in most of the 


casK its work would be facalitated or 
minimised in disposing of revisions; 

(c) The Subordinate Courts are within 
the ea^ reach of the parties and the 
expenditure to be incnirred wiU be com- 
paratively less than in the High Court; 

(d) It avoicis confiirf of jurisdiction; and 

(e) The legislature in conferring con- 
current jurisdiction may reasonably be 
a^essed to have intend^ that the infe- 
rior Court should exercise jurisdiction in 
the first instance. 

The points against are: — 

(1) The Subordinate Courts have uo in- 
herent power to make interim orders of 
stay and, therefore, an aggrieved party 
may not get the entire relief he seels 
if he approaches the Sesrions Court or 
the District Magistrate’s Court in the 
first instance; 

(2) The Sesrions Court or the District 
Magistrate’s Court will not be in a pcsri- 
tion to make a rinal order and a party 
has to make arrangements for repre- 
senting him in two Courts le., in the Ses- 
rions Court or the District Magistrate’s 
Court as the case may be and also in the 
High Court; and 

(3) The order of the Hlgb Court would 
be final whereas if the revision petition 
was dismissed by the Subordinate Court, 
another revision may have to be filed in 
the Sgh Court 


The learned Chief Justice would con- 
clude finally that the prevailing practice 
namely, to prevent a re\irion under Sec- 
tion 435 being preferred direct to the 
H i gh Court "would carry out the inten- 
tion of the Legislature and would bet- 
ter serve the interests of the public from 
the administrative and judicial points of 
vievr”. On a careful survey of the autho- 
rities bearing on the point and on conri- 
dexing carefully the points for and 
against we are of the view that a party 
invoking the jurisdiction of tbi<; Court 
under Section 439 read with Section 435 
riiould be permitted to come to this 
Court direct without first moving the 
Sesrions Judge or the District Magistrate. 
The jurisdiction vested in this Court 
under Section 439 is very wide, and this 
Courts in exerdring the jurisdiction so 
vested, is not expected to enquire whe- 
ther the party seeking the remedy had 
moved the Sesrions Judge first Chief 
Justice Subba Iteo himself has made this 
position dear in the following words; — 


'We should not be understood to have 
laid down that the High Court has no 
jurisdiction to entertain a revision in the 
first instance. The Criminal Procedure 
Code in terms expressly confers the juris- 
diction. Xor do we say that it is an 
infiexible rule of law that under no dr- 
cumrtances should the nugn Court enter- 
tain a revision if the aggrieved party did 
not file a resdrion in the first instance in 
the inferior Court Kor do we intend to 
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E, S Dabir, for Petitioner; Ku. Rama 
Gupta, Govt Advocate, for the State. 

SINGH J. ; The petitioner, which is a 
firm consisting of four partaers, took a 
mining lease for a period of three years 
from the erstwhile State of Gwalior in 
the year 1947. By a notice issued on 12th 
November 1965, tmder section 146 of the 
Madhya Pradesh Land Revenue Code, 
1959 the petitioner was called _ upon 
by the Additional Tahsildar, Gwalior to 
deposit Es. 20,290.84 paise towards fee 
dues in respect of the aforesaid mining 
lease within four days from fee receipt 
of fee notice. This notice also intimated 
the petitioner that in case of default fee 
amount due will be recovered as an 
arrear of land revenue. The petitioner 
by this petition under Article 226 of fee 
Constitution challenges this notice on the 
ground feat the mining lease did not 
contain any term feat fee amount due 
under it, will be recoverable as an arrear 
of land revenue and therefore fee threa- 
tened recovery proceedings are in 
cess of jurisdiction of fee revenue autho- 
rities. In reply to the Writ Petition, the 
State does not deny feat fee inining 
lease did not contain any condition 
abling recovery of fee su m s due under 
it as arrears of land revenue. The re- 
covery proceedings are, however, su^ 
ported on the basis of section 25 of fee 
Mines and Minerals (Regulation and 
velopment) Act, 1957. In answer to the 
stand taken by the State, fee learned 
counsel for the petitioner contends feat 
section 25 is not retrospective and does 
not apply to a mining lease executed 
prior to or to any sum falling due before 
the coming into force of the Act 

2. The question raised in feis_ peti- 
tion thus pertains to the construction of 
section 25 of the Mines and Minerals 
(Regulation and Development) Act, 1857 
which reads as follows; 

"S. 25 Any rent, royalty, tax, fee or 
other sum due to the Government under 
this Act or fee rules made thereimder 
or under the terms and conditions of any 
prospecting licence or mining lease, may 
on a certificate of such officer as may be 
specified by State Government in fep 
behalf by general or special order, be 
recovered in the same manner as an 
arrear of land revenue” 

3. The first part of fee section relates 
to recovery of "any rent, royalty, ta^ 
fee or other sum due to the Government 
under this Act or the Rules made ther^ 
under”. This is clearly prospective and 
refers to sums falling due after fee 
operation of the Act or the Rules, for a 
sum cannot become due under an Act or 
Rules made thereunder unless the Act 
or Rule, as the case may be, has come 
into force. 

4. The second part of the section 
irelates to recovery of "any rent, royalty, 
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tax, fee or other sum due to the Gov- 
ernment under the terms and conditions 
of any prospecting licence or minin g 
lease.” There is no reason to restrict this 
part of the section to mining leases exe- 
cuted or sums falling due after the com- 
ing into force of the Act. The word 
'due’ merely means 'payable' without 
reference to any time and is not limited 
to rent etc. falling due in future. The 
section does not create any liability but 
provides a procedure for enforcing liabi- 
lity and being a procedural section, will 
enable recovery after coming into force 
of the Act of any rent, royalty or other 
sum due under any prospecting licence 
or mining lease in the same manner as 
an arrear of land revenue irrespective of 
whether the sum to be recovered became 
payable prior to or after the coming in- 
to force of the Act. This construction is 
supported by the decision of the Supreme 
Court in Abdul Karim v. Deputy Cus- 
todian General, AIR 1964 SC 1256 
where the Court considered section 
48 of the Administration of Evacuee 
Property Act, 1950 as amended by 
Act 91 of 1956, The amended sec- 
tion 48 makes any sum payable to the 
Government or to the Custodian in res- 
pect of any evacuee property, under any 
agreement, express or imphed, lease or 
other document, recoverable as an arrear 
of land revenue. The Supreme Court 
held that the amended section 48 was 
procedural and applied even for recovery 
of such claims which arose before the 
amended section was inserted in the Act 

Applying fee same reasoning, it must 
be held feat the mode of recovery as 
an arrear of land revenue prescribed by 
section 25 of the Mines and Minerals 
(Regulation and Development) Act, 1957 
can be applied for recovering any rent, 
royalty or other sum due to the Govern- 
ment under the terms and conditions of 
any prospecting licence or mining lease 
whether fee sum to be recovered became 
due before or after the co ming into 
force of the Act. The question whether 
fee section applies to sums payable 
under a mining lease executed prior to 
the coming into force of the Act was 
also examined by this Court in Veljee 
Chawra v. State of M, P., hCsc Petn. 
No. 384 of 1964 D/- 18-11-1964 (MP) 

and was answered in the affirmative. In 
our opinion, section 25 of the Mines and 
Minerals (Regulation and Development) 
Act, 1957 enables the Government to re- 
cover any sum due under a mining lease 
as an arrear of land revenue irrespec- 
tive of whether the sum became due or 
the mining lease w’as executed prior to 
or after coming into force of fee Act 

5. The petition fails and is dismissed 
with costs. Counsel’s fee Rs. 150/-. The 
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outstanding amount of security deposit 
shall be refunded to the petitioner. 
YPB/DV.C. Petition dismissed. 
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P. V. DEXIT, C. J. AND G. P. SINGH. J. 

Smt Bimla Devi Sud, Applicant v. 
Controller of Estate Duty. M. P.. Nagpur 
and Bhandara, Nagpur. Opposite Party. 

Misc Civil Case No. 8 'of 1967. D/- 
19-9-1968. 

(A) Estate Duty Act (1953), S. 13 — 
National Savings Certificates purchased 
by deceased jointly in his and wife’s 
name — Deceased’s will purporting to 
gift away absolutely such certificates but 
not transferred to her name exclusively — 
S. 13 applies and such amount cannot be 
excluded from the property passing on 
death of dcceased- 

The provision of section 13 applies 
where (a) a person is entitled absolutely 
to any property or to the funds with 
which the property was purchased; (b) 
he transferr^ the property to the joint 
ownership of himself and another; (c) 
with the result that the beneficial inter- 
est in some part of the property accrues 
or arises by survivorship to the other 
person on his death. If these three con- 
ditions are satisfied then .the whole pro- 
perty is deemed to pass on the death of 
the person who was the absolute owner 
of the property prior to the transfer. 

Where the National Savings Certifica- 
tes were purchased by the deceased out 
of his own fimds: the certificates stood 
in the joint name of the deceased and 
his wfe; and the beneficial interest in 
the entire lot of certificates arose to the 
accountable person fay survivorship, all 
the condiPons mentioned in section 13 
are satisfied and it must be taken that 
the amount of the National Savings Cer- 
tificates passed on the death of the 
deceased. Hence such amount cannot be 
excluded from the property passing on 
the death of the deceased. 

(Para 4) 

(B) Estate Duty Act fl953), S. 14 (1) 
— Insurance policies on life^ of deceased 
and assigned to wife — Policies kept np 
by regular payment of premia wholly 
for her benefit — Entire amount of 
policies must be deemed to have passed 
on deceased’s death — Burden of prov- 
ing that such policies did not pass on 
the death of the assured is on the person 
accountable. 1944 A. C. 372, Foil. 

(Para 6) 

(C) Estate Duty Act (1953), S. 7— Debt 
due to deceased — Cannot be excluded 
from Estate Duty solely becaure it had 
become barred by time — Though right 


to recover such debt is extinguished by 
law of limitation, debt itself is not ex- 
tinguished — Limitation Act (1908), sec- 
tion 3. AIR 1932 PC 178, FoIL 

(Para 7) 

Cases Referred: Chronolo^cal Paras 
(1944) 1944 AC 372=113 LJ KB 465. 

Barclays Bank Ltd. v. Attorney 

General 8 

(1932) AIR 1932 PC 178 (V 19) =» 

1932-6 ITC 453, Commr. of 

Income Tax, C. P. and Berar v. 

S. LL Chitnavis T 

Y. S. Dharmadhikari, for Applicant; 
M. Adhikan with P. S. Elhirwadkar, for 
Opposite Party. 

DIXIT, C, J.: This is a reference under 
eection 64 (1) of the Estate Duty Act, 
1953. (hereinafter called the Act), by the 
Appellate Tribunal (Central Board of 
Direct Taxes. New Delhi) at the instance 
of the accountable person. Tlie questions, 
which the Tribunal has placed before us 
for decision, are — 

"(1) Whether on the facts and in the 
drcumstances of the case, the sum of 
Rs. 62,300/- being the realisable value of 
the National Savings Certificates held in 
the joint names of the deceased and 
wife was property passing on death or 
deemed to pass on death having regard 
specially to section 13 of the Estate Duty 
Act. 

(2) Whether on the facts and in the 
drcumstances of the case, the sum of 
Bs. 33.694/- be^ the proceeds of life 
insurance polides on • the life of the 
deceased was property passing on death 
or deemed to pa^ on death having 
regard to the provisions of section 14 
of the Estate Duty Act 

(3) Whether on the facts and in the 
drcumstances of the case, the sum of 
Rs. 19.374/- being debt due to the deceas- 
ed from M/s Kishandas Shamlal was 
rightly included in the prindpal value 
of the estate of the deceased.” 

2. The estate duty assessment pertains 
to the 'assessmmt of the property of 
Nandlal Sud-^Vi’ho' died on 26th Novem- 
ber 1957. fiis ■widow, as the accountable 
person, furnished to the Assistant Con- 
troller of Estate Duty, Nagpur, a state- 
ment of the property passing on the 
death of the deceased. The Assistant Con- 
troller included in the property of the 
deceased hable to estate duty the folJo'W- 
ing Items amongst others — 

(i) National Savings Certificates of the 
face value of Rs, 50.000/- purchased by 
the deceased in the Joint names of him- 
self and his ■wife. The encashable value 
of these securities ■was Rs. 62.300/- on 
the date of death of Nandlal Sud; 

(ii) Rs. 33.694/- being the amount of 
Insurance polides on the life of the 
deceased assigned to Ms ■wife; and 
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(iii) an amount of Ks. 19.374/- beins 
the amount of a debt owed to the de- 
ceased by M/s Kshandas Shamlal. 

The Assistant Controller determined the 
principal value of the estate left by the 
deceased at Rs. 4,16,396/- and the estate 
duty payable at Bs 30,387.64 P. 

S. The accountable person then pre- 
ferred an appeal before the Appellate 
Tribunal objectmg to the inclusion of 
the aforestated three amounts in the pro- 
perty of the deceased passing on his 
death. Die accountable person, relying on 
paragraph 7 of a registered will execut- 
ed on 15th September 1955 by Nandlal 
Sud. contended that the amount of the 
National Savings Certificates and of the 
insurance pobcies had been gifted to her 
by the deceased more than two years 
before his death and could not. there- 
fore, be regarded as property of the 
deceased passing on his death to the ac- 
countable person. In regard to the debt 
of Rs. 19,374/- owed by M/s Kishandas 
Shamlal. the contention of the account- 
able person wais that it had become 
barred by time and should not have 
been, therefore, included in the estate of 
the deceased liable to estate duty. Ail 
these contentions were rejected by the 
Tribunal 

4. Taking first the question of the 
Inclusion of the amount of the National 
savings certificates in the property of the 
deceased passing on his death, the para- 
graph of the will executed by Nandlal 
Sud, on which the accountable person 
relies, for contending that the amount 
had been gifted to her more than _ two 
years before her husband’s death, is as 
follows — 

"My wife, Shrimati Bimla Devi, has 
been given the following properties: — 

(a) Rs 50.000/- only; and this amount 
now stands in the shape of National 
Savings Certificates in her own name; 

(b) Mv seven life insurance polides for 
an aggregate sum of Rs. 31,000/- only 
have been already assigned to her, 

The said properties were given to her 
absolutely and she is full and absolute 
owner thereof with complete and full 
powers of disposal at all times before 
or after my death. She can cadi the 
National Savings Certificate and receive 
payment herself \wthout anybody's 
interventioii, whatsoever, as also the 
amounts of the life polides No person 
shall have any right to challenge that 
right of hers in any manner whatsoever,” 
It will be seen that this paragraph of 
Nandlal Sud’s will merely contains a 
recital that the amount of the National 
Savings Certificates has been given to 
the accountable person absolutely. That 
redtal by itself is no proof of fact 
that the amount of the National Sav- 
ings Certificates had been gifted by the 


deceased to his wife more than two 
years before his death. In fact as the 
Tribunal has found, no evidence what- 
soever was produced before it by the 
accountable person to establish the al- 
leged gift On the other hand, the facts 
found by the Tnbunal altogether mili- 
tate against there being any gift of the 
amount of the National Savings Certi- 
ficates by Nandlal Sud to his wife. It 
was not disputed before the Tnbunal 
that the National Savings Certificates 
had been purchased by the deceased out 
of his own moneys It has been found 
as a fact that the Certificates were pur- 
chased between the years 1949 to 1951 
and stood in the joint names of the 
deceased and his wife. If the amount of 
Certificates had been gifted absolutely 
by Nandlal Sud to his wife, then the 
Certificates would have been transferred 
to her name exclusively But this was 
not done. The accountable person made 
no attempt whatsoever to show that 
after the alleged gift her name alone 
was entered in respect of the Certifi- 
cates. Indeed in the memorandum of ap- 
peal which the accountable person filed 
before the Tribunal one of the grounds 
raised was that — 

"the amount of Rs. 62.300/- which is 
the encashable value of the Nation^ 
Savings Certificates could not be treated 
as the property of the deceased, parti- 
cularly m face of the fact that the 
amount of Rs 50,000/- in the National 
Savings Certificates was in the name of 
SmL Bimla Devi along with that of the 
deceased.” 

It is plain that this ground was taken 
on the acceptance of the position that the 
National Savings Certificates stood in 
the joint names of the accountable per- 
son and the deceased at the time of his 
death. These being the facts, section 13 
of the Act, which runs thus — 

"13. Where a person, having been 
absolutely entitled to any property or to 
the funds with which any property was 
purchased, has caused it to be transfer- 
red to or vested in himself and anv other 
person jointly, whether by disposition 
or otherwise, either by himself alone, or 
in concert, or by arrangement, with any 
other person so that the beneficial inter- 
est in some part of that property passes 
or accrues by survivorship on his death 
to the other person, the whole of that 
property shall be deemed to pass on the 
death” 

comes into play. It will be seen that this 
provision apphes where (a) a person is en- 
titled absolutely to any property or to 
the funds with which the property was 
purchased, (b) he transferred the pro- 
perty to the joint ownership of himself 
and another; (c) with the result that the 
beneficial interest in some part of the 
property accrues or arises by survivor- 
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ship to the other person on his death. If 
these three conditions are satisfied, then 
the whole property is deemed to pass on 
the death of the person who was the 
absolute owner of the property prior to 
the transfer. Here, all these conditions 
are found to exirt in regard to the 
National Savings Certificates. They were 
purchased by the deceased out of his 
own funds; the certificates stood in the 
joint names of the deceased and his 
wife, and the beneficial interest in the 
entire lot of Certificates arose to the 
accountable person by survivorship. It 
must, therefore, be taken that tte 
amount of the National Savings Certifi- 
cates passed on the death of Nandlal 
Sud. The Tribunal, therefore, nghtly 
rejected the contention of the accoimt- 
able person for exclusion of this amount 
from the property passing on the death 
of the deceased. 

5. In regard to the amount of Rupees 
33,694/- under insurance policies on the 
life of the deceased, the policies, as 
found by the Tribunal, were no doubt 
assigned by Nandlal Sud to his wife. The 
recital in paragraph 7 of the will is of 
no avail whatsoever for showing that the 
amount payable imder the insurance 
policies had been gifted away to the ac- 
countable person by the deceased even 
before his death or before the amount 
became payable on his death. In para- 
graph 7 of the will there is only a reci- 
tal of the fact that seven insurance poli- 
cies on the life of the deceased had been 
assigned to Nandlal Sud’s wife. The Tri- 
bun^ has found as a fact that the poli- 
cies on the life of the deceased were 
wholly kept up by him for the benefit 
of his wife to whom the policies had 
been assigned. On this finding, the Tri- 
bunal held that by virtue of section 14 
(1) of the Act the amount of the insur- 
ance polides must be deemed to have 
passed on the death of the assured. 

6, Shri Dharmadhikaree, learned coun- 
sel appearing for the accoimtable person, 
however, submitted that section 14 (1),- 
of the Act could not be appUed when 
there was no evidence to show that after 
assignment the polides were wholly kept 
up by the deceased for the benefit of his 
wife to whom the pohdes had been 
assigned. Learned counsel suggested that 
if all the premiums in respect of the 
polides had been fully paid up before 
the assignment, then there would not be 
"keeping up" of the polides within the 
meaning of section 14 of the Act. Sec- 
tion 14 (1) is as follows — 

"14. (1) Money received under a poUcy 
of insurance effected by any person on 
his life, where the policy is w'holly kept 
up by him for the benefit of a donee, 
whether nominee or assignee, or a part 
of such money in proportion to the pre- 
miums paid by him, where the policy 


is papally kept up by him for such 
benefit, shall be deemed to pass on the 
death of ^e assured.” 

Under this provision, when an insure 
ance pohcy is kept up by the deceased 
wholly for the benefit of a donee, whe- 
ther nominee or assignee, then the whole 
of the policy-money shall be deemed to 
pass on the death of the assured. To 
"keep up” an insurance policy means 
to keep it "live” by regular payment oi 
the premiums which is the normal 
method of keeping up a policy. If the pre- 
miums are not paid as and when they 
fall due, then the policy lapses and is 
not "kept up”. Section 14 (1) is some- 
what analogous to section 2 (11 (c) oi 
the English Finance Act, 1894. A detail- 
ed an^ysis of section 2 (1) (c) of the 
^glish Act is to be found in the ded- 
sion of the House of Lords in Barclays 
Bank Ltd. v. Attorney-General, 1944 AC 
372. It will be suffident here to repro- 
duce what Lord Wright said about the 
import of "keeping up” a policy and of 
section 2 (1) (c) of the English Act, In 
his speech. Lord Wright observed — 

'T think that 'keeping up’ a policy ac- 
cording to the ordinary use of language 
connotes pa 3 iment of the premiums, 
which is the normal method of keeping 
up a policy. This generally involves 
periodical payments, and, though a sin- 
gle premium policy is not unknown, that 
would have the effect not so much of 
keeping up a policy as establishing its 
operation once and for all The Act did 
not, apparently, contemplate this con- 
tingency, but, however that may be, the 
insertion of the words 'in proportion to 
the premiums paid by him’ is necessary 
to deal with the case where the deceas- 
ed did not himself wholly keep up the 
policy but only did so partially. In that 
case the death duty is to f^ on the 
deceased’s estate in proportion to the pre- 
miums paid by him. The change in ex- 
pression from "kept up' to 'premiums 
paid’ is necessary to give the basis of 
apportionment, but at the same rimp it 
identifies 'paying the premiums’ vrith 
keeping up the policy. It is not neces- 
sary to speculate why this apportion- 
ment was provided for. The language of 
the sub-section seems sufficiently plain. 
It supports the view that v.-hen the Act 
refers to keeping up the policy it means 
the method of paying the premiums as 
they fall due.” 

It is thus plain that if the deceased kept 
up the policies wholly for the benefit of 
his wnfe to whom the policies had been 
assigned, then the entire amount of the 
policies must be deemed to have passed 
on the death of the assured. The Tribu- 
nal has found that the policies were on 
the life of the deceased and were kept 
up by him. Before the Tribunal, the 
accountable person made no attempt 
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whatsoever to show that after the assign- 
ment the policies were not kept up by 
the deceased by paying any premium 
amount and that it was the assignee- 
wife who thereafter paid the amount of 
the premium or that even before the 
assignment the amount of all the pre- 
miums in respect of the policies had been 
paid. The burden of proving that the 
amount of the policies either wholly or 
partly did not pass on the death of the 
assured was clearly on the accountable 
person who claimed the exclusion of 
that amotmt from the property of the 
deceased passing on his death. It is 
noteworthy that even in the memoran- 
dum of appeal filed before the Tribu- 
nal the assessee did not raise the 
contention that the policies had not 
been kept up by the deceased. The 
grotmd taken in the memorandum of ap- 
peal by the accountable person for the 
exclusion of the insurance amount was 
formulated thus — 

"Kegarding the Insurance amount of 
Rs. 33,694/- it should have been seen 
that the said amount was duly assign- 
ed by the insured in favour of his \i^e 
before more than two years of his death. 
The amount having been so assigned 
could not have con^tuted the property 
of the deceased and consequently the 
insurance amount was not liable to 
Estate Duty assessment." 

In our judgment, on the facts found by 
the Tribunal it must be held that under 
section 14 (1) of the Act ^e whole 
amoimt of the insurance policies passed 
on the death of the assinred and could 
not, fiierefore, be excluded from the pro- 
perty of the deceased passing on his 
death and liable to estate duty, 

7. The Tribunal was also right in 
rejecting the accountable person’s conten- 
tion with regard to the exclusion of 
Es. 19,374/- due to the deceased from M/s 
Kishandas ShamlaL The accountable per- 
son founded the claim for exclusion 
solely on the ground that it had become 
barred by time. The Tribunal held that 
even though by the law of limitation the 
right of the deceased to take civil action 
for recovery of the debt was extinguish- 
ed, the debt itself was not extinguished: 
that in income-tax proceedings M/s 
Kishandas Sh aml al had stated that the 
firm was in a position to repay the loan 
amoimt and that the firm had also shown 
the debt amount as a liability even as late 
as 31st October 1959, In our judgment, the 
Tribunal was right in coming to the 
conclusion that it did on this point The 
matter seems to be concluded by the 
decision of the Privy Council in Com- 
missioner of Income Tax, C P. & Berar v. 
S.M, Chitna\ds, AIR 1932 PC 178 = 6 ITC 
453. In that case the Priv^' Council said — 

"Whether a debt is a bad debt and 
if so at what point of time It became 


a bad debt, are questions which in their 
Lordships’ view are questions of fact, 
to be decided in the event of dispute by 
the appropriate tribimal and not by the 
ipse diidt of anyone else. The mere fact 
that a debt _was incurred at a date be- 
yond the period of limitation will not of 
itself make the debt a bad debt; stiU 
less win it fix the date at which it 
became a bad debt. A statute barred debt 
is not necessarily bad; neither is a debt 
which is not statute barred necessarily 
good. The age of the debt is no doubt 
a relevant matter to take into consi- 
deration. In every case it is a question 
of fact to be determined after considera- 
tion of all relevant circumstances." 

It is clear from these observations of the 
Privy Council that the findin g of the 
Tribunal that the debt in question did 
not become a bad debt is a finding offset 
On that finding, the contention of the 
accountable person that the amount of 
Rs. 19,374/- should have been excluded 
from tile property of the deceased pass- 
ing on his death and liable to estate duty 
was nghtly rejected. 

_ 8. In conclusion, all the three ques- 
tions referred to us for decision are 
answered in the affirmative. The ac- 
countable person shall pay costs of this 
reference. Counsel’s fee is fixed at 
Rs. 250/-. 

DGB/D.y.C. Reference answered 

affirmatively. 
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M/s Orient Paper Mills Ltd, Amlai, 
Petitioner v. The Commissioner of Sales 
Tax, Madhya Pradesh, Indore and 
another. Respondents. 

Misc. Petn, No. 386 of 1967, D/- 11-9- 
1968. 

(A) Sales Tax — Central Sales Tax 
Act (1956), Ss. 7 (3), (4) (b), 8 (1) and 

(3) — ^Number of goods that a dealer can 
purchase for purposes of S. 8 (1) — Can- 
not he ^ restricted hy authority issuing 
r^stration certificate — No provision 
either under Act or Rules authorising 
him to do so — Restriction on ground 
of possible misuse of certificate, cannot 
be justified. 

There is no provision in the 
Act or the Rules made thereunder, giv- 
ing to the authority issuing certificate of 
registration a power to restrict the num- 
ber of goods that a dealer can purchase 
for the purposes of section 8 (1) of the 
Act. On the other hand sections 7 (3) 
and 8 (3) speak of the "goods” to be 
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specified in the certificate of registra- 
tion as "goods of the class or classes” for 
the purposes of section 8 (1). The ex- 
pression "goods of the class or classes” 
clearly does not carry the implication of 
specification of the goods in the certifi- 
cate of registration by the number of 
goods. The possible misuse of the certi- 
ficate cannot afford any justification 
for putting a restriction on the number 
of goods the deaier can purchase. If a 
regiriered dealer misuses the certificate 
of registration granted to him, then the 
authonty granting it has the power 
imder section 7 (4) of the Act to cancel 
it (Para 3) 

(B) Sales Tax — Central Sales Tax 
Act (195G). Ss. 7 (4) (a), 8 (4) — Central 
Sales Tax (Registration and Turnover) 
Rules (1957), Rule 5 (1) — Application 
for amendment of registration certificate 
— Date of effectiveness of amendment — 
Date of application and not when amend- 
ment is allowed, shonld be taken — Res- 
ponsibility for delay in allowing amend- 
ment is on Sales Tax authority. 

The Act or the Central Sales Tax 
(Registration and Turnover) Rul^ 1957. 
do not contain any provision in'dicati^ 
the date from which any amendment in 
the certificate would be effective. It 
would, however, be eciuitable and reason- 
able to hold that where the purchasing 
dealer applies for amendment of a regis- 
tration certificate, it is the date on which 
he makes the application for amendment 
that should be taken as the date of 
effectiveness of the amendment, if it is 
allowed, Conriderable time may elapse 
between the making of an application 
for amendment of the registration certi- 
ficate and the pasring of the final order 
allowing the amendment The responsi- 
bility for the delay in allowing the 
amendment lies on the shoulders of the 
sales-tax authority for which clearly 
the dealer cannot be made to suffer The 
requirement in the form of certificate 
of registration, of mentioning the date 
of commencement of its validity, would 
not have been necessary, if the effective- 
ness of the certificate were to commence 
from the date of its issue or the date of 
its amendment. If the amendment of the 
registration certificate is made effective 
from the date of the application for 
amendment, then the goods in Question 
would become specified in the registra- 
tion certificate as from that date and 
then there would be no difficulty in 
giving a declaration under section 8 (4) 
of the Act 

(Paras 4, 5) 

y. S. Dharmadhikari, for Petitioner; 
K. K. Dube, Govt Advocate, for Res- 
pondents. 

DDQT, C J.; The petitioner has been 
registered as a dealer xmder section 7 
of the Central Sales Tax Act 1956 


(hereinafter referred to as the Act). In 
the certificate of registration issued to 
it certain goods were specified under 
Sections 8(1) (bland 8 (3) of the Act 
On 10th September 1965 the petitioner- 
firm applied for amendment of the regis- 
tration certificate so as to add thereto 
the followmg goods for purposes of sec- 
tions 8 (1) (b) and 8 (3): 

"Diesel locomotives. Motor vehicles. 
Cranes. Fork Lifts, Trollies and other 
equipments and vehicles, electrical bulbs 
and lighting fixtures”. 

This prayer for amendment was allow- 
ed in part by the Sales Tax Officer, 
ShahdoL in regard to "electrical bulbs 
and lighting fixtures for factory”. The 
amendment \vas, however, allowed in 
regard to other goods hy the Commis- 
sioner of Sales Tax. Madhya Pradesh 
by his order dated 18th May 1967. While 
allowing the amendment the Commis- 
sioner of Sales Tax, however, put a 
restriction on the number of goo^ the 
petitioner could purchase after paying 
the concessional rate of sales-tax imder 
section 8 (1) (b) and directed the amend- 
ment of the registration certificate by 
insertion of the following entries: 


"Diesel Locomotives 

2 

Cranes 

.. 3 

Fork Lifts 

6 

Rly. line trollies 

.. 14 

Hand TroUies 

.. 25 

Trucks 

.. 10 

Coal-loaders 

.. 2 

Trailors 

.. 7 

Tractors 

3’ 


The Commisrioner of Sales Tax reject- 
ed the prayer of the petitioner that the 
amendment in the registration certificate 
should be made effective from the date, 
that is lOlh September 1965. on which 
it submitted to the Sales Tax Officer, 
Shahdol, its appheation for amendment 

2. The petitioner now seeks a writ of 
certiorari for quashing the order dated 
18th May 1967 of the Commissioner in so 
far as it restneted the number of goods 
that the applicant could purchase and 
made the amendment in the registration 
certificate effective from the date of the 
order of the Commissioner, namely, 18 th 
May 1967 The petitioner further prays 
that a direction be issued to the respon- 
dents to delete the restriction put on 
the number of goods the petitioner could 
purchase and make the amendment 
effective from 10th September 1965. 

3. Having heard learned counsel fori 
the parties we have reached the conclu- 
sion that this application must be grant-' 
ed There is no provision in the Central' 
Sales Tax Act or the Rules made there-, 
under giving to the authority issuing a 
certificate of registration power to 
restrict the number of goods that a 
dealer could purchase for the purposes 
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of section 8 (1) of the Act. On the other 
hand, sections 7 (3) and 8 (3) speak of 
the "goods" to be speciGed in the certi- 
ficate of registraGon as "goods of the 
class or classes" for the purposes of sec- 
tion 8 (1). The expression "goods of the 
class or classes” clearly does not carry 
the implication of specification of the 
goods In the certificate of registration by 
the number of goods The Commissioner 
of Sales Tax imposed a restriction on 
the number of goods the petitioner could 
purchase for the purposes of section 8 
(1) mainly persuaded by the reason that 
the certificate might be misused "if the 
quantum of goods were not to be spe- 
ciG^ in the certiGcate of registration”. 
The possible misuse of the certificate can 
hardly afford any justification for put- 
ting a restriction on the number of goods 
the petitioner could purchase when there 
is no statutory provision empowering the 
authority granting the certificate to 
specify the goods in the certiGcate with 
reference to the number of goods that 
could be purchased. If a registered dealer 
misuses the certiGcate of registration 
granted to him, then the authority grant- 
ing it has the power under section 7 (4) 
of the Act to cancel it. In our judg- 
ment the restriction put by the Com- 
missioner of Sales Tax on the number of 
Diesel Locomotives. Cranes. Fork Lifts, 
Railway Line Trollies. Hand Trollies, 
Trucks. Coal-loaders, Trailers and Trac- 
tors that the petitioner could purchase 
after paying concessional rate of tax can- 
not be sustained. 

4. In regard to the date of effe^ve- 
,ness of the amendment in the registra- 
tion certificate, the Act or the Central 
Sales Tax (Registration and Turnover) 
Rules, 1957. do not contain any provi- 
sion indicating the date from which any 
amendment in the certiGcate would be 
effective. The amendment can be effec- 
tive either from the date on which it is 
made or from the date on which the 
purchaang dealer applies for amend- 
ment of the registration certiGcate. In 
our opinion, it would, however, be equi- 
table and reasonable to hold that where 
the purchasing dealer applies for amend- 
ment of a regstration certificate, it is 
the date on which he makes the appli- 
cation for amendment that should be 
taken as the date of effectiveness of the 
amendment if it is allowed. It is easy 
to see that considerable time may elapse 
between the making of an application for 
amendment of the regstration certiGcate 
and the passing of the Gnal order allow- 
ing the amendment. The responsibility 
for the delay in allowing the amend- 
ment hes on the shoulders of the sales- 
tax authority for which clearly the 
dealer cannot be made to suffer. Actual- 
ly, in the present case, the petitioner 


made the application for amendment of 
the registration certiGcate on 10th Sept- 
ember 1965. but it was not until 30th 
March 1966 that the Sales Tax OfGcer 
made an order allowing the amendment 
in part only in regard to electrical bulbs 
and lighting fixtures for factory. The 
order of the Commissioner was passed 
thereafter on 18th May 1967 Thus, there 
was an interval of nearly 20 months be- 
tween the making of an application for 
amendment and the passing of the final 
order by the Commissioner allowing the 
amendment in respect of Diesel Locomo- 
tives. Cranes etc. 

Some guidance on this point is avail- 
able from the fact that Form B in 
which a certificate of registration is 
issued under Rule 5 (1) of the Central 
Sales Tax (Registration and Turnover) 
Rules. 1957. requires that the date from 
which the certiGcate is vahd must be 
stated in the certiGcate. In the certiG- 
cate the date of commencement of its 
validitv has to be stated thus: 

"This certificate is valid from 

until cancelled ” 

Such a requirement would not have been 
necessary if the effectiveness of the cer- 
tiGcate were to commence from the date 
of its issue or the date of its amend- 
ment. 

5. Learned Government Advocate sub- 
mitted that the amendment in the regis- 
tration certiGcate could not be as from 
a past date inasmuch as on the date of 
the purchase of the goods inserted by 
the amendment, the petitioner would not 
have been in a position to give a decla- 
ration under section 8 (4) of the Act as 
the goods had not been speciGed in the 
regstration certiGcate on the date of the 
purchase This is an argument in a cir- 
cle. If the amendment of the registra- 
tion ceitiCcate is made effective from the 
date of the application for amendment, 
then ^e goods in question would become 
specified in the registration certiGcate 
as from that date and then there would 
be no difficulty in giving a declaration 
under section 8 (4) of the Act. 

6. For these reasons, this petition Is 
allowed. The order dated 18th May 1967 
of the Commissioner of Sales Tax is 
quashed in so far as it restricts the 
number of Diesel Locomotives, Cranes, 
Fork lifts. Railway Line Trollies. Hand 
Trollies, Trucks, Coal-loaders, Trailors 
and Tractors which the petitioner can 
purchase after paying the concessional 
rate of tax and in so far as it makes 
the insertion of the above goods in the 
registration certificate effective from 
18th May_ 1967. The Commissioner of 
Sales Tax is directed to delete from the 
registration certificate the restriction out 
on the number of aforestated goods which 
the petitioner can purchase and to make 
the amendment allowed in the certiCcat* 
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effective from the date of the peti- 
tioner’s application for amendment, 
namely, 10th September 1965. The peti- 
tioner shall have costs of this applica- 
tion. Counsel’s fee is fixed at Es. 150/-. 
The outstanding amoimt of the security 
deposit shall be refunded to the peti- 
tioner, 

YPB/D.V.C. P.efition allowed. 


AIR 1969 MADHYA PRADESH SS 
fV^ 56 C 19) 

INDORE BENCH: 

P. V. DIXIT, a J. AND S. B, SEN, 5. 

Jagannath Bheraji, Applicant v. Hari- 
singh Kishanji and others. Opposite 
Party. 

Civil Revn. No. 462 of 1967, D/- 3-4- 
1968, from order of V. R. Newaskar. J. 
D/- 21-2-1968. 

(A) Provincial Small Cause Courts 
Act (1887), Ss. 16 and 23 — Civil P. C. 
(1908), Ss. 24 (4), 107 and 115 — B^ar 
couj^ when can try small cause suit—* 
Decision of court in suit, which it is not 
competent to try, is nullity — Objection 
to jurisdiction can he taken even in ap- 
peal or revision: C.B. No. 377 of 1966 
D/- 29-3-67 (MP) and C. R. No. 208 of 
1966, D/- 10-4-67 (MP), Overruled. 

Section 16 of Provincial Small Cause 
Courts Act is imperative in its terms. 
Its language is plain enough. That pro- 
vision means that if a suit is cognizable 
by a Court of Small Causes, and if at 
the time of the institution of the suit 
there is a Small Cause Court having 
jurisdiction to try it, then the suit shall 
not be tried by any other court having 
jurisdiction within the local limits of the 
jurisdiction of the Small Cause Coiurt It 
is only when there is at the time of the 
institution of the suit no Court of Small 
Causes having jurisdiction to try the 
suit that a suit can be tried by any 
other court having jurisdiction as an 
ordinary sint. (Para 3) 

The expression "save as expressly pro- 
vided by this Act or by any other enact- 
ment for the time being in force’’, with 
which section 16 of the Act begins, only 
emphasizes the fact that if a re^lar 
court by error tries a suit which is of 
small cause nature and is cognizable by 
a Small Cause Court exerdsing jurisdic- 
tion within the same local lirnits, then 
the proceedmgs of such court are with- 
out jurisdiction and a nullity. Such an 
express provision how'ever is to be 
foxmd in Section 23 of the Act which 
gives jurisdiction to ordinary courts to 
try a small cause suit as an ordinary 
suit rcnnowng the bar contained in sec- 
tion 16 for the trial of a small cause 
suit by a court of ordinary jurisdiction. 


If is noteworthy that whai a Small 
Cause Cotirt returns a plaint imder sub- 
section (1) of section 23 it has to com- 
ply with the provisions of O. 7 R. 10 
C.P. C. (corresponding to section 57 of 
the Civil Procedure Code, 1882). Sub- 
section (2) also says that when the Small 
Cause Court returns the plaint, that 
Court sha.ll be deemed to have been un- 
able to entertain the suit by reason of 
a cause of nature like to that of defect 
of jurisdiction. If section 16 had the ef- 
fect of making an ordinary court com- 
petent to try a suit of a small cause nature 
as an ordinary suit, then it would not have 
been necessary to incorporate section 23 
in the Act Again, xmder section 24 (4), 
Civil P. C, a suit can be transferr- 
ed from a Court of Small Causes to 
a regular Court. But then, as provided 
by section 24 (4), C. P. C., the court to 
which the suit is transferred is deem- 
ed to be a court of small causes for 
purposes of the suit transferred. Sec- 
tion 24(4), C.P. C. thus removes the bar 
imposed by section 16 of the Act against 
the trial of a suit of Small Cause natoe 
by an ordinary court when there is a 
Small Cause Court exercising jurisdic- 
tion within the same local limits and 
the suit is cognizable by that court, and 
at the same time gives jurisdiction to 
the ordinary court to which the suit 
is transferred to try the stut as a small 
cause suit Both section 23 of the Act and 
section 24 (4) C. E. C., only reinforce 
the conclusion that in the absence of an 
express statutory proviaon a regular 
court has no jurisdiction to try, whe- 
ther as an ordinary suit or as a small 
cause suit a suit which is of small cause 
nature and is cognizable by a Small 
Cause Court exercising jurisdiction 
within the same local limits. C. R. No. 178 
of 1965 D/- 29-9-65 (MP) and MCC No. 
27 of 1967 D/- 1-9-1967 (MP) Approved; 
AIR 1957 Andh Pra 133, BeL on. 

(Para 7] 

Section X6 does not deprive the regu- 
lar courts altogether of jurisdiction in 
all circumstances in suits cognizable by 
a Court of Small Causes. The deprira- 
tion of jurisdiction of the regular Court 
is only when at the time of the institu- 
tion of a suit of small cause nature 
there is a Court of Small Causes having 
jurisdiction to try it. But from the mere 
fact that a regular court is not altoge- 
ther deprived of jurisdiction by S. 16, 
it does not at all follow that even if it 
is deprived of jurisdiction in the circum- 
stances mentioned in section 16 its deci- 
sion in a suit, which it was incompetent 
to t^, is not a nullitj’’. Further if a suit 
is tried by a regular court in contraven- 
tion of section 16 of the Act then ct’en 
if no objection to the jurisdiction of the 
court is taken during the trial that 
objection can be raised in an appeal 
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irom the firial decision of the regular 
court as also in a revision _ petition to 
this Court against the decision of the 
appellate Court. C. R. No. 377 of 1966 
D/- 29-3-1967 (MP) and C. R. No. 208 
of 1966 D/- 10-4-67 (MP), Overruled? 

AIR 1930 Bom 80 held obiter. Case law- 
discussed, (Paras 4 and 5) 

(B) Provincial Small Cause Courts Act 
(1887), Ss, 15 and 16 — S. 15 has no 
hearing on question of jurisdiction of 
regular courts to try suit cognizable by 
court of small causes as ordinary suit 
■when there is already a court of small 
causes having jurisdiction to try suit. 

(Para 8) 

Cases Referred: Chronological Paras 
(1967) MCC No. 27 of 1967 D/- 
1-9-1967 = 1968 MP LJ 147, 

State V. Saudan Singh 3 

(1967) CR No 377 of 1966 D/- 29- 

3- 1967 (MP), Manakchand v. Rajmal 

1, 2.8 

(1967) CR No. 208 of 1966 D/- 10- 

4- 1967 (MP), Govardhan v. 

Nathu 8 

(1965) CR No 178 of 1965 D/- 29-9- 
1965 (MP), Mulomd v. Firm 
Kashilal I. 3 

(1957) AIR 1957 Andh Pra 133 
(V 44) = ILR (1957) Andh Pra 
270, Venkata Subbaramiah v. 

K. Han Rao 3 

a956) AIR 1956 Mad 610 (V 43), 
Chodriah Thevar v. Shanmuga 
Sundaram ^ 

(1930) AIR 1930 Bom 80 (V 17) « 

31 Bom LR 1307, Jodha v. Maganlal 6 
(1928) AIR 1928 All 38 (V 15) = 


ILR 49 All 686, Mimicipal Board 
Benares v. Shambhu Nath 4 

(1927) AIR 1927 Bom 663 (2) 

(V 14) = 29 Bom LR 273. Abdur 
Rahman v. Bharma Budhya 4 

(1920) AIR 1920 Nag 39 (V 7) = 

55 Ind Cas 328, Nandlal v. 
Narayan ^ 

(1902) ILR 26 Mad 176 = 12 Mad 
LJ 264, Ramasamy Chettiar v. 

R. G. Orr 4 


Y. I. Mehta, for Applicant; R. G. 
Waghmare, for Opposite Party. 

P. V. DIXn, C. J.: This revision peti- 
tion has come up before us on a refer- 
ence made by Newaskar J., before -whom 
it first came up for hearing. The ques- 
tion, which has been referred to us for 
decision, is — 

"MTiere a Civil Judge Second Class 
ha-ving only limited power to try Small 
Cause suits tries a suit of Small 
Cause nature on the regrdar ride 
without objection as to his juris- 
diction by the defendant, is the decision 
a nullity when the suit could have been 
tried as a Small Cause suit by another 
Court namely the Court of Additional 
District Judge?’’ 
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The learned Single Judge thought it 
necessary to make this reference because 
of a conflict in the decisions of this 
Court in Mulomd v. Firm Kashilal, CR 
No. 178 of 1965 D/- 29-9-1965 (MP) and 
Manakchand v, Rajmal, CR No. 377 of 
1966 D/- 29-3-1967 (MP). In Mukund’s 

case, CR No, 178 of 1965 D/- 29-9-1965 
(MP) (Supra) one of us (Sen J.) express- 
^ -the view that 

"if there exists a Court who has power 
to hear the suit under Small Cause 
Courts Act and if the suit is instituted 
in a Ci-vil Court that Court -will have no 
jurisdiction to hear the suit of a small 
cause nature”. 

In the case of Manakchand, CR No. 377 
of 1966 D/- 29-3-1967 (MP) (Supra) Kri- 
shnanJ. has held that there is no inherent 
lade of jurisdiction if a court, which is 
otherwise competent, tries a suit in breadi 
ofS. 16 of the Pro-vincial Small Cause 
Coiuts Act, 1887; and that if the point 
of jurisdiction is not raised by the de- 
fendant in the court below, he cannot 
be permitted to raise the objection for 
the first time in revision. 

2. The material facts are that the 
non-applicants filed a suit in the Court 
of the Civil Judge, Second Class. Hatod, 
for recovery of Rs. 764.80 from the peti- 
tioner. The value of the suit exceeded 
the pecuniary limit of suits which were 
cognizable by the Ci-vil Judge as Court 
of Small Ca^es. The learned Ci-vil Judge 
tried the suit as an ordinary suit in his 
ordinary jurisdiction and gave to the 
plaintiffs a decree for Rs. 607.80 besi- 
des costs The defendant-applicant then 
filed an appeal in the Court of the 
Additional District Judge, Indore, con- 
tending that the Ci-vil Judge. Second 
Class, had no jurisdiction to try the suit 
as an ordinary suit as the suit was cog- 
nizable by a court of Small Causes and 
when it was filed there already existed 
a Court of Small Causes ha-ving jurisdic- 
tion to try the suit as a small cause 
suit, namdy, the Court of the Addi- 
tional District Judge, Indore, empower- 
ed under Section 9 of the M. P. Civil 
Courts Act, 1958. The learned appellate 
Judge dismissed the appeal relying on 
the decirion of this Court in CR No. 377 
of 1966 D/- 29-3-1967 (MP) (supra) He also 
reached the conclusion that the deci- 
rion of the Civil Judge, Second 
Class, Hatod, was right on merits. Ihe 
defendant appellant then filed this revi- 
rion petition. 

3. The answer to the question placed 
before us for decision turns soldy on 
the construction of section 16 of the 
Provincial Small Cause Courts Act. That 
provision lays down that — 

"Save as expressly prorided by this 
Act or by any other enactment for the 
time being in force, a suit cognizable by 
a Comt of Small Causes shall not be 
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tried by auv other coiirt having imis- 
diction within the local limits of the 
jurisdiction of the Court of Small Causes 
by which the suit is triable.” 

Section 16 is imperative in its terms. Its 
language is plain enough. That provi- 
sion means that if a suit is cogmzable 
by a Coiurt of Small Causes, and if at 
the time of the institution of the suit 
there is a Small Cause Court having 
jurisdiction to try it, then the suit shall 
not be tried by any other court having 
jurisdiction within the local limits of the 
jurisdiction of the Small Cause Court. 
It is only when there is at the time of 
the institution of the suit no Court of 
Small Causes having jurisdiction to try 
the smt that a smt can be tried by any 
other court having jurisdiction as an 
ordinary suit. Thus section 16 takes 
away jurisdiction of the regular court 
to try a suit of small cause nature as 
an ordinary suit if there is at the time 
of the institution a Court of Small 
Causes having jurisdiction to try the suit 
as a small cause smt The words "shall 
not be tried by any other court hav- 
ing jurisdiction within the local limits.. 
..” mean ^t a regular court is incom- 
petent to try a siut cognizable by a 
Court of Small Causes if at the time of 
the institution of the suit there is a 
Court of Small Causes having jurisdic- 
tion to try it This is the view, which 
has been taken by both of us in two 
cases, namely, by Sen J. in CR No. 178 
of 1965 D/- 29-9-1965 (MP) (Supra) 
and by the Chief Justice in State v, 
Saudansingh, MCC No 27 of 1967 D/- 
1-9-1967 (MPl This view is also support- 
ed by the dedrion of the Andhra Pra- 
desh High Court in Venkata Subbara- 
miah v. KL Hari Rao, AIR 1957 Andh Pra 
133 and by other cases to which a refer- 
ence win be made presently. 

4. Now, it is elementary that if a 
court has no authority to decide a mat- 
ter. then its decision thereon is a nul- 
lity. Further, it is now firmly settled by 
numerous authonties that an objection 
as to the court’s jurisdiction or autho- 
rity to try a suit can be raised at any 
time if the defect of jurisdiction is 
admitted or proved or manifest Where 
a court has no jurisdiction to try a suit 
of a paificular nature, neither the con- 
sent of the parties nor their failure to 
raise objection as to junsdiction cangiw 
jurisdiction to that Court. In this con- 
nection, it would be sufficient to refer 
to Abdur Rahman v. Bharma Budhya, 
AIR 1927 Bom 663 (2); Municipal. Board 
Benares v. Shambhu Nath, AIR 1928 All 
38: Ramasamy Chittiar v R, G. Orr, 
(1902) ILB 26 Mad 176, Nandlal v. Nara- 
yan. AIR 1920 Nag 39; Chockiah Thevar 
V. Shanmugasundaram, AIR 1956 Mad 
610 at p 612. If. therefore, a suit Is 
tried by a regular court In contravention 


A-tE. 

of Section 16 of the Act, then even if no 
objection to the juiis^ction of the court 
is taken during the trial that objection 
can be raised m an appeal from the final 
decision of the regular court as also in a 
revision petition to this Court against the 
decision of the appellate Cou^ 

5. Shri Waghmare, learned counsel 
appearing for the plaintiff-opponents, 
however, urged that Section 16 did not 
deprive the regular courts altogether of 
jurisdiction in a suit cognizable bv a 
Court of Small Causes; and that if there 
was a Court of Small Causes having 
jurisdiction to try the suit, then S. 16 
merely prevented the regular Court from 
trying the suit as a small cause suit hut 
did not prohibit the trial of the suit as 
an orcfinary suit by the regular court. It 
was said that if a suit cognizable by a 
Court of Small Causes was tried by a 
regular court as an ordinary suit then 
the decision of the regular court was not 
a nullity. This construction of sectiop 16 
cannot be accepted The argument put 
fiirward hv the learned counsel involves 
reading into S. 16 words and expression 
which are not to be found therein. There 
Is no justification whatsoever for read- 
ing the words "shall not be tried by any 
other court having jurisdiction” as 
meaning "shall not be tried by any 
other court having jurisdiction as a small 
cause suit but can be tried by any other 
court having junsdiction as an ordinary, 
suit”. No doubt, section 16 has not the 
effect of making suits cognizable by a 
Court of Small Clauses triable only by a 
Court of Small Causes and no other 
courts so that if there is no Court of 
Small Causes 'having jurisdicfion. then 
the suit cannot be tried at all It does 
not deprive the regular courts altogether 
of jurisdiction in all circumstances in 
suits cognizable by a Ckiurt of Small 
Causes. The deprivation of jurisdictioa of 
the regular Court is only when at the 
time of the institution of a suit of small 
cause nature there is a Court of Small 
Causes having jurisdiction to try it But 
from the mere fact that a regular court 
is not altogether deprived of jurisdiction 
by section 16, it does not at all follow 
that even if it is deprived of jurisdic- 
tion in the drcumstances mentioned in 
section 16 its decision in a suit whl(A 
it was incompetent to try, is not a nul- 
lity. 

6. Learned counsel lor the opponents 
referred us to a decision of the Bombay 
High Court in Jodha v. Maganlal. AIR 
1930 Bom 80, where it has been held 
that failure to comply with section 1® 
merely a defect in procedure in proceed- 
ing in a court other that the Small 
Cause Court having jurisdiction to ^ 
the suit: but this does not mean tMt 
the Court has no jurisdiction to try th* 
suit. That was a case in which a sm* 


Hatisingh (Dixit C. J.) 
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for recovery of rent was filed in the 
court of Subordinate Judge who was 
Invested with Small Cause Court’s 
powers. He heard the suit as an ordi- 
nary suit and transferred it to the Joint 
Subordinate Judge who had no small 
cause Dowers. The learned Judge passed 
a decree in the tenant’s favour. In revi- 
sion, the Bombay High Court held that 
the suit should be retried in a proper 
court as the trial of suit as an ordi- 
nary suit had prejudiced the parties. It 
was after having reached the conclu- 
sion that the suit should be retried by a 
Small Cause Court having jurisdiction 
that the learned Judges of the Bombay 
High Court made the observation that 
failure to comply with section 16 was 
merely a defect in procedure. It is thus 
plain that what has been said in the 
Bombay decision with regard to S. 16 
is obiter. 

7. The expression "Save as expressly 
provided by this Act or by ^y other 
enactment for the time being in force”, 
with which section 16 of the Provindal 
Small Cause Courts Act begins, only 
emphasizes the fact that if a regular court 
by error tries a suit which is of small cause 
nature and is cognizable by a Small 
Cause Court exercising jurisdiction 
within the same local limits, then the 
proceedings of such court are without 
jurisdiction and a nullity. That expres- 
sion means that in the absence of an ex- 
press provision in the Provincial Small 
Cause Courts Act or any other enact- 
ment for the time being in force, a 
regular court has no jurisdiction to try 
a small cause suit, whether as ^ ordi- 
nary suit or as a small cause suit. Such 
an express provision is to be foimd in 
section 23 of the Provincial Small Cause 
Courts Act which gives jurisdiction to 
ordinary courts to try a small cause suit 
as an ordinary suit removing the bar 
contained in section 16 for the trial of a 
small cause suit by a court of ordinary 
jurisdiction. It is noteworthy that when 
a small Cause Court returns a plaint 
under sub-section (1) of section 23 it has 
to comply with the proviaons of O. 7 
R. 10 C. P. C. (corresponding to section 57 
of the Civil Procedure Code, 1882) Sub- 
section (2) also says that when the Small 
Cause Court returns the plaint that Court 
shall be deemed to have been unable to 
entertain the suit by reason of a cause of 
nature like to that of defect of jurisdic- 
tion, If section 16 had the effect of mak- 
ing an ordinary court competent to try 
a suit of a small cause nature as an 
ordmary suit then it would not have 
been necessary to incorporate section 23 
in the Provindal Small Cause Courts 
Ad Again, section 24 (4) C. P. C, is also 
a provision contemplated by the ex- 
pression "Save as expressly provide by 
..... any other enactment for the time 


being in force” occurring in section 16 of 
the Ad Under that provision, a suit 
can be transferred from a Court of 
Small Causes to a regular Court. But 
then, as provided by section 24 (4). the 
court to which the suit is transferred is 
deemed to be a court of small causes 
for purposes of the suit transferred. Sec- 
tion 24 (4) thus removes the bar impos- 
ed by section 16 of the Provindal Small 
Cause Courts Act against the trial of a 
suit of Small Cause nature by an ordi- 
nary court when there is a Small Cause 
Court exerdsmg jurisdiction within the 
same local linuts and the suit is cogni- 
zable by that court, and at the same 
time gives jurisdiction to the ordinary 
court to which the suit is transferred to 
tiy the suit as a small cause suit If sec- 
tion 16 had the effect as contended for 
by the learned counsel for the opponents, 
then section 24 (4) C, P. C. need not 
have been enacted at alL Thus both sec- 
tion 23 of the Provindal Small Cause 
Courts Act and section 24 (4) C. P, C. 
only reinforce the condusion that in 
the absence of an express statutory pro- 
vision a regular court has no juri^c- 
tion to try, whether as an ordinary suit 
or as a small cause suit, a suit which is 
of small cause nature and is cognizable 
by a Small Cause Court exercising juris- 
diction within the same local limits, 

8. The aforesaid discussion is suffi- 
dent to show that the view taken by 
Knshnan J in CR No 377 of 1966 D/- 
29-3-1967 (MP) (Supra) as also in CR 
No 208 of 1966 D/- 10-4-1967 (MP). that 
the trial of a suit of small cause nature 
by a regular court as an ordinary court 
in contravention of section 16 is merely 
an error of procedure and, therefore, 
the decision of a regular court in such 
a suit is not a nullity, is not correct. The 
learned Single Judge has also observed 
in those cases that in the trial of such 
a suit by an ordmary court the defen- 
dant gets an elaborate hearing and does 
not suffer any prejudice and cannot be 
allowed to raise any objection as to 
jurisdiction for the first time in his ap- 
peal before the appellate court or in 
revision before the High Court. With all 
respect to the learned Judge, the ques- 
tion of jurisdiction of court is not one 
which can be determined with reference 
to the form or manner of hearing or pre- 
judice to the parties As has been point- 
ed out earlier, if a regular court has 
no jurisdiction to try a small cause suit 
in the drcumstances mentioned in S. 16 
then its decision is clearly a nullity and 
objection as to the juirsdiction of the 
court can be raised any tune. In the 
cases decided by Krishnan J. there is 
also a reference to section 21 C P. C, 
and section 15 of the Provincial Small 
Cause Courts Act, Section 21 C P. C, 
has no applicability whatsoever. An 
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objection that on account of existence of 
a Small Cause Court having jurisdiction 
to try a suit of the small cause nature 
the regular court has no jurisdiction to 
try the suit as an ordinary suit in view 
of section 16 is plainly not an objection 
as to the place of suing with whidi sec- 
tion 21 C. P. C. deals. Again, section 15 
of the Provincial Small Cause Courts Act 
only specifies the suits which are ex- 
cepted from the cognisance of a ^wrt 
of Small Causes and limits the jurisdic- 
tion of Small Cause Court with reference 
to the pecuniary valuation of the suit It 
has no bearing whatsoever on the ques- 
tion of jiuisdiction of the regular courts 
to try a suit cognizable^ by a C^urt of 
Small Causes as an ordinary suit when 
there is already a Court of Small Causes 
having jurisdiction to try the suit 

9. For these reasons, the answer to 
the question referred is that if the Court 
of Additional District Judge is empower- 
ed and has jurisdiction to try a small 
cause suit then that suit cannot be tried 
by the Court of the Civil Judge, Second 
Class, as an ordinary suit. That suit cannot 
be tried by the Coiurt of Civil Judge, 
Second Class, as a small cause suit if the 
value of the suit exceeds the pecuniary 
value of the suits which the Civil Judge, 
Second Class, is empowered to try as 
small cause suits. Even if no objection 
as regards jurisdiction is raised by the 
defendant in the Court of the Civil 
Judge, Second Class, the defendant is en- 
title to raise the objection before the 
appellate court or in this Court in revi- 
sion. In such circumstances, the decision 
of the civil Judge, Second Class, in the 
suit being one without jurisdiction is a 
nullity. 

10. S. B. SEN, J.; I agree, 

AKJ/D.V.C. Question answered 

accordingly. 
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B. S. Birthare, Petitioner v. State of 
Madhya Pradesh and others. Respon- 
dents. 

Misa Petn. No, 97 of 1963 D/- 7-8- 
3968. ' 

(A) Constitution of India, Art. 3II (2) 

— Tcmporarj' or officiating appointment 
■ — Such appointment is liable to be tcr- 
mjnated without notice — Order of ter- 
mination or reversion is not punishment 

— Order is not assailable as offending 

Art, 311 (2). AIR 1962 SC 794 and AIR 
1966 SC 1529 and AIR 1957 SC 886, Reli- 
cd on. (Para 3) 
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(B) Fundamental Rnles, Br. 9 (13), 
14 and 14A — Lien — Government ser- 
vant confirmed on permanent post of 
lower division clerk in Forest Depart- 
ment — Afterwards his services trans- 
ferred to Jail Department but not sub- 
stantively — At the time of transfer the 
servant himself giving voluntary declara- 
tion that he would not (daim any lien on 
his permanent post of Forest Depart- 
ment — Later on, his sendees in Jail De- 
partment terminated "as no longer requir- 
ed” and replaced at disposal of Forest 
Departaent — Forest Department tak- 
ing view that because the servant had 
voluntarily undertaken not to claim lien 
on bis post in Forest Department, he had 
no right of reappointment on his former 
post — Held that refusal to replace him 
on his permanent post contravened Er. 14 
and 14A of the Fundamental Rules 
which continued to be operative and ef- 
fective as laws in force by virtue of 
Art, 313 of the Constitution and are 
statutory provisions — (Constitution of 
India, Arts. 311 and 313) — AIR 1956 SC 
285, Relied on. (Paras 4 and 5) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1529 (V 53) == 
(1966) 2 SCJ 535, Divisional Per- 
soimel Officer Southern Rly. 

Mysore v, Raghavendrachar 3 

(1962) AIR 1962 SC 794 (V 49) =■ 

1962 Supp (1) SCR 92, State of 
Bombay v. F, A. Abraham 3 

(1957) AIR 1957 SC 886 (V 44) = 

1958 SCR 509, Hartwell Prescott 
Singh V. U. P. Govt 3 

(1956) AIR 1956 SC 285 (V 43) = 

1955-2 SCR 1331, Pradyat Kumar 
V, C. J, of Calcutta 4 

C. P. Sen, for Petitioner; K. K. Dube, 
Govt. Advocate, for Respondents. 

PANDEY, J.; This petition under Arti- 
de 226 of the Conriitution is directed 
against two orders, one dated 31st Octo- 
ber 1964 whereby the Inspector General 
of Prisons terminated the petitioner’s 
services as an assistant jailor and another 
dated 10th November 1964 by which the 
Divisional Forest Officer declined to take 
him back as a lower division clerk on 
the ground that he had no hen on that 
post. 

2. The material facts giving rise to 
this petition may be shortly stated By 
an order dated 30 August 1954, the peti- 
tioner was appointed a lower division 
clerk in the office of the Chief Conser- 
vator of Forests, Indore. By another 
order dated 26 July 1956, he was con- 
firmed on that post with effect from 
the same day. In course of time, he was 
transferred to the office of the Dirisional 
Forest Officer, Indore, where he was 
working as Camp Clerk. While ho was 
so employed, he was allowed to apply 
Cor the post of an assistant jailor. After 
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the usual interview, he was selected for 
the post and appointed temporarily un- 
til further orders as officiating assistant 
iailor in the Central Jail, Haipur. In 
pursuance of this order dated 5 Decem- 
ber 1962, he joined his duties on 18 De- 
cember 1962. It transpired that, at Rai- 
pur, he developed pulmonary tuberculo- 
sis and had to proceed on long leave. Al- 
though he recovered in the sense that 
bis lungs were clear and he had 
resinned his duties also, he was still weak. 
Therefore, when he w’as subsequently 
transferred to the Training Centre, Cen- 
tral Jail, Jabalpur, and he took charge 
of that post on 22 October 1964, he had 
to make a request that he should be 
given only table work. He was then put 
on the sick list and, by the impugned 
order dated 31 October 1964, his ser- 
vices were terminated "as no longer 
required”, A copy of that order was sent 
to the Chief Conservator of Forests as 
well as to the Divisional Forest Officer, 
Indore, with the intimation that the 
petitioner's services were replaced at 
the disposal of the Forest Department 
where he had a lien on the post former- 
ly held by him. However, he was not 
t^en back by that department because, 
by the impugned order dated 10 Novem- 
ber 1964, the Divisional Forest Officer, 
Indore, took the view that the petitioner, 
who had voluntarily imdertaken not to 
claim lien on any post in the Forest De- 
partment, had no right of reappointment 
on the post formerly held by Mm. There- 
after, the petitioner made several repre- 
sentations to various authorities, but he 
did not get any redress of his grievan- 
ces. As a last resort, he has moved this 
Court for relief 

3. Having heard the counsel, we have 
reached the conclusion that this petition 
mxist be allowed. So far as the chall- 
enge to the order of the Inspector Gene- 
ral of Prisons, is concerned, it must faiL 
The petitioner was appointed "tempora- 
rily xmtil further orders as officiating 
assistant jailor” on the condition that 
"the appointment is liable to be termi- 
nated without notice”. There is nothing 
in the order or elsewhere to show that 
the petitioner’s services were terminated 
as a measure of punishment A person 
holding a post temporarily or officiating 
in it mtil further orders has no right 
to hold that post and if his searvices are 
terminated or he is reverted to the post 
formerly held by him, there is, without 
more, no punishment because this could 
be done under the very condition of his 
aprxiintmsnt; State of Bombay v. F, A. 
Abraham, AIR 1962 SC 794: Divisional 
Personnel Officer, Southern Railway, 
IJysore v. S. Raghavendrachar. AIR 1963 
SC 1529 and Hartwell Prescott Singh v. 
U. P, Government AIR 1957 SC 886, In 
our opinion, the order of termination of 


(Pandey J,) [Prs. 2-5] &L P. 61 

the petitioner's services as officiating 
assistant jailor is not assailable as offend- 
ing Article 311 (2) of the Constitution. 

The other order refusing to employ 
the petitioner in the Forest Department 
IS unsustainable. The rules made by the 
Se^etary pf State for India in Council 
under section 96-B of the Government 
of India Act, 1915, are lavrs in force 
which have been kept alive under Arti- 
cle 313 of the Constitution: Pradyat 
Kumar v. _C. J. of Calcutta, AIR 1956 
SC 285. Since Fundamental Rules are 
such rules, they continue to be operative 
and effective as laws in force. Lien, as 
defmed inF. R. 9 (13) means the title of 
a_ Government servant to hold substan- 
tively, either immediately or on the 
ter m i na tion of a period or periods of 
absence, a permanent post, including a 
tenure post, to wMch he had been ap- 
pointed substantively. There is no ques- 
tion, and it is not disputed either, that 
the petitioner, who had been confirmed 
on a permanent post of a lower division 
clerk, had a lien on that post It is. how- 
ever, argued that since he had himself 
given a declaration that he would not 
claim any lien on that post after hT<; 
services were transferred to the Jail De- 
partment, it must be held that upon 
such transfer, he ceased to hold that 
lien. This contention, grounded as it is 
upon the petitioner’s declaration in dis- 
regard of the provisions of the relevant 
Fundamental Rules, is, as we would 
shov/ immediately, not well founded and 
must be rejected. 

5. The relevant Fimdamental Rules 
are 14 and 14A wMch read: 

'T, R. 14 (a) A local Government shall 
suspend the lien of a Government ser- 
vant on a perma n ent post which beholds 
substantively if he is appointed in a 
substantive capacity — 

(1) to a tenure post, or 

(2) to a permanent post outside the 
cadre on which he is home: or 

(3) provisionally, to a post on which 
another Government servant would hold 
a lien had Ms lien not been susjiended 
under tMs rule. 

(b) A local Government may, at its 
option, suspend the lien of a Govern- 
ment servant on a permanent postwMch 
he holds substantively if he is deputed 
out of India or transferred to foreign 
service or, in circiunstances not covered 
by clause^ (a) of this rule, is transferred, 
whether in a substantive or officiating 
capacity, to a post in another cadre, and 
it in any of these cases there is reason 
to believe that he will remain absent 
from the^ post on w’Mch he holds a lien 
for a period of not less than three years. 

(c) Notwithstanding anything contain- 
in clause (a) or (b) of tMs rule, a 

Government servant’s lien on the tenure 
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post may in no circumstances be sus- 
pended. If he is appointed substantively 
to another post, his hen on the tenure 
post must be terminated. 

(d) If a Government servant’s lien on 
a post is suspended under clause (a) or 
(b) of this rule, the post may be filled 
substantively, and the Government ser- 
vant appomted to hold it substantively 
shall acquire a lien on it, provided that 
the arrangements shall be reversed as 
soon as the suspended hen revives 

(e) Except as provided in sub-rule (3) 
of rule 97. a Government servant’s hen 
which has been suspended under clause 
(a) of this rule shall revive as soon as 
he ceases to hold a hen on post of the 
nature specified in sub-clause (1) or (3) 
of that clause. 

(f) A Government servant’s lien which 
has been suspended under clause (b) of 
this rule shall revive as soon as he ceases 
to be on deputation out of India or on 
foreign service or to hold a post in 
another cadre, provided that a suspend- 
ed hen shall not revive because the 
Government servant takes leave if there 
is reason to believe that he will, on 
return from leave, continue to be on de- 
putation out of India on foreign service 
or to hold a post in another cadre and 
the total period of absence on duty will 
not fall short of three years or 
that he will hold substantively a 
post of the nature specified in sub- 
clause (1) or (3) of clause (a). 

F. R. 14-A (a) Except as provided in 
clause (c) of this rule and rule 97, a Gov- 
ernment servant’s lien on a post may in 
no circumstances be termmated even 
with his consent, if the result will be to 
leave him without a hen or a suspended 
lien upon a permanent post. 

(b) In a case covered by sub-clause 
(2) of clause (a) of rule 14, the suspend- 
ed lien may not except on the written 
request of the Government servant con- 
cerned, be terminated while the Govern- 
ment servant remains in. Government 
service. 

(c) Notwithstanding the provisions of 
rule 14 (a), the hen of a Government 
servant holding substantively a perma- 
ent post shall be terminated on his ap- 
pointment substantirely to any of the 
offices referred to in sub-rule fl) of 
rule 97 or to the post of Chief Engineer 
of the Public Works Department or on 
his appointment as the Chairman or any 
other member of the Union Public Ser- 
vice Commission or as the Chairman, or 
any other member of a State Public 
Service Commisaon.” 

It is not disputed that the case before 
us is pot covered by F. R. 97. That be- 
ing so, the petitioner’s hen on the post 
of lower division clerk which he held 
substantively as a permanent incumbent 
could be terminated as provided by 


F. IL 14 fc), if he was appointed sub- 
stantively to a permanent post of assis- 
tant jailor. 'That he had not been so ap- 
pointed is obvious and is not now di^ 
puted. That being so. as required by 
F. R 14A fa), the petitioner’s lien on 
the post of a lower division clerk could 
in no circumstances be terminated even 
with his consent, because the result 
would be to leave him without a lien or a 
suspended lien on another permanent 
post It is manifest that the action taken 
in regard to the petitioner by the autho- 
rities of the Forest Department contra- 
venes the statutory provisions contained 
in the Fundamental Rules and must, 
therefore, be struck down. 

6. The petition succeeds and is allow- 
ed. The order of the Divisional Forest 
Officer, Indore, dated 10 November 1964 
is pushed and the respondents 3 and 4 
are directed to give effect to the lien 
which the petitioner continues to hold 
on the post of a lower division clerk 
formerly held by him and so to re-em- 
ploy him on that post In the circums- 
tances of the case, the petitioner shall 
have his costs from the respondents 1, 
3 and 4. The security amount shall be 
refimded. Hearing fee Rs. 100/-. 

HGP/D V.C. Petition allowed. 
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Rameshwar. Petitioner r. Industrial 
Court, Madhya Pradesh, Indore and 
others. Respondents. 

Misc. Petn. No. 596 of 1966, D/- 6-9- 
1968 

(A) Madhya Pradesh Industrial Rela- 
tions Act (27 of 1960). Ss. 65 (I) (a), 83, 
85 and 86 — Appeal under S. 65 (I) (a) 
— Finding therein by Industrial Court 
that dismissal of employee is proper and 
not in contravention of S. 83 — Setting 
aside penalty imposed on employer under 
S._ 86 — It must also set aside order of 
reinstatement passed under S. 85. 

On a finding in appeal by the Indus- 
trial Court that dismissal of employee is 
proper and not in contravention of sec- 
tion 83. it has jurisdiction not only to 
set aside the penalty imposed on the 
employer under section 86 but also to set 
aside the consequential order of reinstate- 
ment made under section 85. The ori- 
gin and existence of an order under sec- 
tion 85 IS solely dependent upon the 
existence of an order imposing penalty 
under section 86 and when the latter is 
set aside in appeal the former falls 
along with it. It was, therefore, not 
necessary fo r the Legislature to make in- 

KLyKL/F59/68 
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dependent provision for appeal against 
£in order made under section 85. 

_ (Para 4) 

(B) Madhya Pradesh Industrial Rela- 
tions Act (27 of 19601, S. 83 (cl — Trans- 
fer of employee from one post to another 
— Labour Court ordering reinstatement 
to original post — Meanwhile, agreement 
between employer and Union increasing 
work-load of that post accompanied by 
increase in wages — ^Refusal by employee 
on first day of his reinstatement to com- 
plete increased work-load — His dismis- 
sal is not in contravention of S. 83 (c). 

(Para 6) 

Y. S Dharmadhikari, for Petitioner; 
G. M. Chaphekar with P. D. Pathak, for 
Respondents. 

SINGH, J.: The petitioner Rameshwar 
was working as a Stripper in the Moti- 
lal Agrawal Mills (Private) Limited 
Gwalior (hereinafter referred to as the 
employer). An agreement was arrived at 
between the employer and the Mazdoor 
Congress Gwalior, which was the repre- 
sentative union of the employees, on 25th 
May, 1964, By this agreement, the stren- 
gth of the Strippers was reduced from 
four to two. The reduction of strength 
resulted in the increase of work-load on 
the remaining two Strippers, but their 
basic wages were also increased from 
Rs. 31.50 P. M. to Rs. 48/- P. M. The 
petitioner after this agreement was trans- 
ferred to the post of cane-boy. He was, 
however, not satisfied and challenged his 
transfer in Laboiur Case No. 57 of 1964. 
This case was decided by the Labour 
Court, Gwalior on 27th April 1965 and 
the employer was directed to post the 
petitioner as a Stripper. The petitioner 
was taken on duty as a Stnpper on 29th 
April, 1966, but was suspended on the 
same date. After completion of a domes- 
tic enquiry, he was dismissed. 

The petitioner filed a criminal com- 
plaint alleging that the employer with 
a view to victimise and pumsh the peti- 
tioner started harassing him and gave 
him two warnings at 10-15 A. M. and 
12-30 P. M. on the very first day he 
joined his duty as Strippen that the peti- 
tioner was punished by reason of the 
fact that he obtained an award against 
the employer; that his dismissal was in 
contravention of section 83 of the 
Madhya Pradesh Industrial Relations 
Act; and that the employer was liable 
to punishment under section 86 of the 
Act. This complaint was decided by the 
Labour Court Gwalior on 3rd August, 
1966 in favour of the petitioner and the 
Managing Director of the Mills was fin- 
ed a sum of Rs. 500/- under section 88 
for contravention of section 83 (1) (c). 
It was also ordered under section 85 that 
the petitioner be reinstated. The em- 
ployer then went up in appeal before 
the Industrial Court, Indore which was 
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allowed on 2nd November, 1966 and the 
order of the Labour Court punishing the 
employer and reinstating the petitioner 
was set aside. Aggrieved by this order 
in appeaLthe petitioner has now come 
up under Articles 226 and 227 of the Con- 
stitution, The petitioner prays that the 
order of the Industrial Court be quash- 
ed and that of the Labour Court be 
restored, 

2. It is first contended by the learn- 
ed counsel for the petitioner that the 
Industrial Court had no jurisdiction to 
set aside the order of reinstatement pass- 
ed under section 85 of the Act. The 
learned counsel points out that although 
an order of punishment under section 86 
is made appealable under section 65. an 
order under section 85 reinstating the 
employee is not appealable and hence 
even if the Industrie Court had juris- 
diction to set aside the order of the 
Labour Court as regards the order puni- 
s^ng the employer, it had no jurisdic- 
tion to set aside the petitioner’s reinstate- 
ment under S. 85 of the Act. 

3. The point raised by the learned 
counsel for the petitioner relates to the 
construction of sections 65. 83, 85 and 86 
of the Industrial Relations Act. The sec- 
tions so far as relevant read as follows; 

"65. Appeal. — (1) An appeal shall lie 
to the Industrial Court — 

(a) against a conviction by a Labour 
Court, by the persons convicted; 

(b) against an acquittal by a Labour 
Court, by the State Government; 

(c) for enhancement of sentence award- 
ed by a Labour Court, by the State Gov- 
ernment” 

"83. Employer not to dismiss, reduce or 
punish an employee.—* 

(1) No employer shall digmigg , dis- 
charge or reduce any employee or punish 
him in any other manner by reason of 
the circumstances that the employee — 

(^) •• M „ 

(b) is entitled to the benefit of a regis- 
tered agreement or a settlement submis- 
sion or award; or 

(c) has appeared or intends to appear 
as a witness in, or has given evidence or 
intends to give evidence in, proceeding 
under this Act or any other law for the 
time being In force or takes part in any 
capacity or in connection with a proceed- 
ing imder this Act” 

• •• ••• 

"85. Power of Court to order rrfnstate- 
ment etc, — 

If the Court trying an offence under 
Section 83. finds that the employee has 
been dismissed, discharged or reduced in 
contravention of the provisions of Sec- 
tion 83. it may direct that the employee 
shall be reinstated forthwith or by such 
date as may be specified in the order." 
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"86. Penalty for wrongful dismissal 
etc., of an employee — 

(1) Whoever contravenes the provisions 
of sub-section (1) or (2) of Section 83, 
shall, on conviction, be punishable -with 
fine which may extend to five thousand 
rupees ” 

4. It will be seen that when an em- 
ployee is dismissed, discharged, reduced 
or otherwise pumshed m contravention of 
Section 83, the employer commits an 
offence which is punishable under sec- 
tion 86. While trying an offence 
relating to the contravention of Sec- 
tion 83 if it is foimd by the Court that 
any employee has been dismissed dis- 
charged or reduced in contravention of 
Section 83 i.e. an offence under Section 86 
is made out, it may direct the reinstate- 
ment of the employee imder Section 85. 
It would be seen from the language used 
in Sections 83, 85 and 86 that Section 35 
is not independent of Section 86 but 
confers jurisdiction on the Court to pass 
a consequential order of reinstatement 
after the contravention complained of 
under Section 86 is established. It is only 
when an offence is proved under Sec- 
tion 86 that an order imder Section 85 
would be made. The learned counsel for 
the petitioner was not able to point out 
any case under Section 85 where re- 
instatement would be ordered when no 
offence under Section 86 was made out. 

Order under Section 86 is made appeal- 
able under Section 65. Under Section 65 
(1) (a) the appellate court in deciding the 
appeal against the conviction imder Sec- 
tion 86 can reverse the findmg of the 
trial court and can hold that there was 
no contravention of Section 83 and no 
offence was made out. The appellate 
court will on such a finding acquit the 
accused. The fmding in app^ that there 
has been no contravention of Section 83 
and that no offence has been made out 
under Section 86 ivill demolish the 
foundation of the order of reinstatement 
under Section 85, and that order being 
of a consequential nature, the appellate 
court will have power to set it aride. 
The origin and existence of an order 
under Section 85 is solels^ dependent upon 
the existence of an order of conviction 
under section 86 and when the latter is 
set aside in appeal the former falls along 
with it. It was therefore, not necessary 
for the Le^slature to make indepen- 
dent provision for appeal against an 
order made under section 85. 

If the argument of the learned coun- 
sel for the petitioner were to be accept- 
ed, most illogical result will follow. The 
position would then be that although 
the Industrial Court would be able to 
set aside the order of conviction imder 
section 86 on the finding that there was 
no contravention of section 83, the con- 
sequential order of reinstatement imder 


section 85 which on this finding will be 
exposed to be wholly invalid be al- 
lowed to perpetuate In our opinion, 
such an illogical and anomalous result 
was never intended by the Legislature 
The true construction of the provisions is 
that on a fmdmg that the employee was 
not dismissed, di^arged or reduced in 
contrav^tion of S. 83, the appellate court 
has jurisdiction not only to set aside the 
conviction under section 86 but also the 
consequential order of reinstatement 
made under section 85. 

5. It is next argued that the finding 
that there was no contravention of sec- 
tion 83 is not correct. It is pointed out 
that when the pietitioner was reinstated 
by order of the Labour Court in the 
earlier case, he was not hable to do the 
extra work resulting from the reduction 
of the strength of Strippers and was 
obliged to do only that much of work 
whidi a Stripper was doing before the 
reduction of strength. 

6. The question to be determined 
brfore the Labour Court and the Indus- 
trial Court ivas whether the petitioner 
was dismissed by reason of the circum- 
stances mentioned in clauses (b) and (c) 
of section 83, that is to say, by reason 
of the circumstance that he obt^ed an 
award against the employer or that he 
instituted the earher proceedings against 
the employer. The finding of the Indus- 
trial Court is that the dismissal of the 
petitioner was not by reason of any such 
thing The employer in accordance with 
the agreement with the representative 
union of Labour reduced the strength of 
the Strippers. Previously there were 
four Strippers and after the agreement, 
they were reduced to tivo. This natural- 
ly increased the wrork-load but the 
wages also increased. The employer 
wanted that the petitioner should do the 
work in accordance with this agreement 
Before this agreement every Stripper 
was required to clean 35 machines, but 
after it each Stripper was required to 
dean 70 machines. The employer honest- 
ly believed that the petitioner on rein- 
statement was liable to do the work of 
deaning 70 machines The petitioner, 
however, refused to dean more than 25 
machines On complaint being made, he 
was given a simple warning at 10-15 
A. M. and w’hen he refused to do any 
further work, he w'as again warned at 
12-30 P, M. Thereafter, he was suspend- 
ed and a domestic enquiry was held. 

The reason why' the employee was dis- 
missed was not the drcumstance tiiat he 
had obtained an award against the em- 
ployer or that he had taken any pro- 
ceeding against the employer under the 
Act, but because he refused to do the 
work of a Stripper of deaning 70 machi- 
nes It is here not necessary to dedde 
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quest bringing in its wake. Sec. 106 of 
the Succession Act. It followed that since 
Muthanunal had died before the testator, 
the half share of Muthanunal in the pro- 
perties bequeathed lapsed and had to be 
treated as undisposed of. S, A. No. 15 of 
1962 (Mad), Reversed. (Para 10) 

(B) Succession Act (1925), S. 106 — ' 
'Two persons jointly’ — Interpretation. 

The reference to "two persons jointly” 
in S 106 obviously means a bequest to a 
plurality of persons and not just to two 
persons in the arithmetical sense. 

(Para 5) 

(C) Succession Act (1925), S. 106 — 

Section is not a rule of construction of a 
will, but a provision for devolution. AIR 
1960 Andh Pra 368, Dissent from; Case 
law Ref. (Para 7) 

(D) Limitation Act (1908), Art. 144 — 
Possession of co-owner when adverse to 
other co-oTvner — Burden of proof. 

While mere possession of a person 
without any title may be adverse to the 
true owner, possession being an indicia 
of title, mere exclusive possession would 
not do, to constitute adverse possession 
against a tenant-in-common. No doubt, 
the Article of Limitation Act applicable 
even among tenants-in-common is the 
residuary Art 144 of the Limitation Act 
of 1908. But where the parties^ are co- 
owners, there is unity of possession, pos- 
session of the co-owner is possession of 
aU the co-oivners and for possession to 
become adverse, there must be something 
more than exclusive occupation, there 
must be, as it is termed, ouster. The Law 
as to what amounts to ouster or adverse 
possession between co-owners is well set- 
tied. A tenant-in-common will not be per- 
mitted to claim the protection of toe sta- 
tute of limitation and plead ac:quia.tion of 
title by prescription, against his co-tenant, 
unless it clearly appears that he has re- 
pudiated toe title of his co-tenant and 
has been holdmg adversely to him for 
the statutory period. Exclusive posses- 
sion by one co-tenant being consistrat 
with toe subsistence of toe tenancy-in- 
common, to be adverse^ there must be 
outward acts of exclusive ownership or 
possession hostile to the tenant-in-com- 
mon While toe ultimate finding, whether 
there is ouster or not is a matter for in- 
ference from facts and there can be no 
comprehensive formula to test whether 
the possession of a co-tenant in a parti- 
cular case is adverse to the other co- 
tenant, when toe plea is_ of adverse pos- 
session against a tenant-in-common. toe 
approach to toe determination of the 
question is different The Court cannot 
be satisfied with mere exclusive posses- 
sion of one tenant-in-common. A tenant- 
in-common pleading ouster must esta- 
blish that there ivas denial of toe other 
co-owmer’s right in toe properties, that toe 
IPfiP Mad/7 TV G — 28 
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denial was sufficiently notorious and open, 
that toe tenant-in-common out of posses- 
tion should have got knowledge of it; and 
that toe tenant-in-common in possession 
con'toued to enjoy toe properties in repu- 
diation of toe rights of toe other co- 
tenant in the properties for toe statutory 


period. Case law Ref, (Para 12) 
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T, P. Gopalakrishnan, for Appellants; 
D. Somasimdaram and R. Bhoominatban, 
for Respondents. 

JUDGMENT: — This is a Letters Pa- 
tent Appeal from the decision of our 
learned brother Srinivasan, J. and is pre- 
ferred by the defendants in a suit relat- 
ing to certain landed properties praying 
for permanent injunction or m the alter- 
native for possession with future profits. 
"Ihe claim of the plaintiffs is rested on 
two Wilis, one dated 7-4-1934, and the 
other dated 5-3-1940, the latter by the 
person cdainung the entirety of the pro- 
perties under the earlier will The de- 
cree of the trial Court accepting the 
plaintiSs’ claim and giving them posses- 
sion, was confirmed on appeal by the 
learned Subordinate Judge, Dindigul, 
and has been affirmed in second appeal 
in this Court The plaintifis have been 
awarded future mesne profits to be de- 
termined under Order 20, Rule 12, C, 
P. C. 

2. The principal questions that arise 
for consideration are the interpretation 
of the will dated 7-4-1934, and the true 
scope and effect if any. of Sections 106 
and 107 of the Indian Succession Act Act 
39 of 1925, in relation to that wilt The 
suit properties, a tope, originally belong- 
ed to one Chirmathambia Pdlai and he 
left the "Will dated 7-4-1934, a registered 
instrument bequeathing certain proper- 
ties including the suit properties to his 
second wife Meenakshiammal and her 
only daughter MuthammaL The daughter 
Muthammal predeceased the testator — 
she died on 28-3-1936 The testator died 
on 4-11-1936, The first plainUS in the 
suit is a subsequently bom daughter of 
the testator by the second wife Meenak- 
fihiammal and the second plaintiff in the 
smt is her lessee. Defendants 1 to 4 in 
the suit are sons of one Arunachalam, 
deceased son of the testator by his first 
wife. Pnor to his will, the testator had 
diwded himself away from his son Am- 
nacbalam and they were living separate- 
ly. the properties comprised in the will 
being the separate propertira of the tes- 
tator. It is the case of the plaintife ttiat 


on the death of the testator, Me en a teh i- 
gm-mal, the Second wife, entered into 
possession of all the properties, the sub- 
ject matter of the will, and continued in 
exdusive possession of the same till her 
death on 3-5-1959. It is claimed that 
she got patta for the properties transfer- 
red to her name. Meenakshiammal left 
a will bequeathing the properties to her 
only surviving daughter Ramayee, the 
first plaintiff. The plaintiffs came to 
Court on the averment that after 
the first plaintiff entered into pos- 
session of the properties on the death 
of her mother and leased the suit pro- 
perties to the second plaintiff, defendants 
1 to 4 with the help of the other defen- 
dants attempted to trespass on the pro- 
perties and prevented the enjoyment of 
the suit tope by the plaintiffs. 

3. The defence as it ultimately emerg- 
ed is simple. It is urged for the defen- 
dants that as Muthammal predeceased the 
testator, the half share of the estate In 
the legacy intended for her, fell into the 
residue of the testator’s properties and 
Anmachalam. father of defendants 1 to 
4, succeeded to the same as his father’s 
heir in Hindu Law. TTiey plead that 
Meenakshiammal and Arunachalam were 
in joint possession of the properties as 
tenants-in-common and the tenancy-in- 
common was continued after the death of 
Arunachalam between defendants 1 to 4 
and Meenakshiammal, till her death on 
3-5-1959. For the plaintiffs, it is contended 
that the original bequest of Chinnatham- 
bia Pillai was a joint bequest in favour 
of his second wife Meenakshiammal and 
his daughter Muthammal and that on the 
death of Muthammal the second wife 
Meenakshiammal took the entire estate in 
terms of Section 106 of the Indian Suc- 
cession Acl If the plea of joint bequest 
Is upheld and Section 106 applied, there 
Is no defence to the action. The defen- 
dante have not pleaded any adverse pos- 
session and they conceded possession of 
Meenakshiammal till her death in 1959, 
The Courts below, and our learned bro- 
ther, Snnivasan, J„ in second appeal 
have upheld the plaintifis’ contention 
that under the will Ex. A-1 of Chinna- 
thambia Filial the mother and the dau- 
ghter took a joint estate resulting In the 
mother Meenakshiammal becoming the 
sole legatee of the entirety of the pro- 
perties on the death of her daughter 
JIuthammal It is this interpretation of 
the will that is the subject of challenge 
before us by Sri T. P. Gopalakrishnan, 
learned Counsel for the appdlants. 

4. It will be conv’enient to set out 
first yne material portions of the Will 
Broa^y tranriated they are to this effect: 

’’With a view to avoid all disputes re- 
lating to these properties after my life- 
time and claims by others to the eame, 
under the terms of this Will 1 give thesa 



19G9 Sinnaraj v. Eamayee Aininal Mad. 99 


properties to my ■wife for her mainte- 
nance and for m'v minor daughter Mu- 
thammal for her sridhana. seer and other 
esmenses. After m'v lifetime these two 
persons shall take Items 1 and 2 here- 
under absolutely and enjoy the same 
with powers of gift, sale etc., they them- 
selves discharging the debts specified 
hereunder. Neither of them shall have 
power to alienate the third item. Who- 
ever performs the obsequies of Mee na k - 
shiammal, shall take the same”. 

In our -view, on the plain language of 
the will, it is difficult to hold_ that the 
legatees thereunder take as joint tenants 
•with rights of survivorship between 
•them We are dealing wiUi the testa- 
mentary disposition of a Hindu and _we 
cannot readily import in the construction 
of his ■will that a gift under a ■wiU to two 
persons ex fade constitutes joint tenancy 
between them A gift of lands to two or 
more persons in joint tenancy is such a 
gift as imparts to them ■with respect to 
all other persons than themselves, the 
properties of one single owner and the 
distinguishmg feature of joint tenancy is 
the right of survivorship. On the death 
of one joint tenant, his intere^ in the 
property passes to the other joint tenants 
by survivorship and this process _may 
continue until there is, but one survivor, 
who would then hold as sole tenant. 

5. Section 106 of the Indian Succes- 
aon Act which is relied upon for the 
plaintiBs is one of a fasdculus of sec- 
tions dealing with the doctrine of lapse 
of legades. We are concerned here, par- 
ticularly with Sections 105 to 108 and it 
is better they are set out 

"Section 105. (1) If the legatee does not 
survive the testator, the legacy cannot 
take effect but shall lapse and form part 
of the residue of the testator’s property, 
unless it appears by the ■will that the 
testator intended that it should go to 
some other person. 

(2) In order to entitle the representa- 
tives of the legatee to receive the legacy, 
it must be proved that he survived the 
testator. 

106 If a legacy Is given to two ■persons 
jointly, and one of them dies before the 
testator, the other legatee takes the 
whole. 

107. If a legacy is given to legatees in' 
words which show that the testator in- 
tended to give them distinct shares of it, 
then, if any legatee dies before the tes- 
tator. so much of the legacy as was in- 
tended for him shall fall into the residue 
of the testator’s property. 

108. Where a share which lapses is a 
part of the general residue bequeathed by 
the will, that share shall go as undisposed 
of’. 

As the illustration to Section 106 is broad- 
ly relied upon, ■we are gi^ving the same 
hereunder. 


/The legacy is simply to A and B. A 
dies before the testator. B takes the 
legacy”. 

These pro^visions have been made appli- 
cable to Hindus imder the 1925 Indian 
Succession Act. The corresponding pro- 
vision for Section 106. in the old Act is 
Section 93. *1116 illustration gives the 

presumption of English law that a gift to 
two persons ■with words of limitation 
prima facie constitutes a joint tenancy 
between them But there is no such 
presumption in the case of persons gov- 
erned by Hindu Law and the question 
for consideration is. whether Section 106 
is a statutory provision making every 
gift or bequest to two persons a joint 
estate, that is. a statutory and obligatory 
rule of construction or a provision against 
lapse of a legacy to the residue in the 
event of the estate granted on the inter- 
pretation of the testament in question be- 
ing a joint estote that is. does the sec- 
tion with its illustration necessarily im- 
port the English idea of joint estate in 
the case of bequest to two persons irres- 
pective of the interpretation, which the 
Court would ordinarily give to the ■will 
in question. The reference to "two per- 
sons jointly” in Section 106 of the Act 
obviously means a bequest to a plurality 
9^ l^^sons and not just to two persons 
in the arithmetical sense. In our view 
the _ illustration deals with a legacy sim- 
plidter to A and B without an^ything 
more and so may not be helpful in con- 
stnung the section- The section speaks of 
a legacy given to two persons jointly and 
our reading is that if the testament when 
Construed makes out that the legacy is 
mven to two persons jointly, then on the 
death of one of the legatees before the 
testator his share therein does not fall or 
lapse into the residue, but the other le- 
gatee takes the entirety of the estate. 
This section must be read along ■with Sec- 
tion^ 107 and interpreted accordingly. 
Section 107 deals wito a case of legacy 
where the intention as brought out by the 
language of the will is to give the seve- 
rffi legatees dastinct shares therein. Sec- 
tion 106 pro'vides for cases, where the 
tert:itor intends the legatees to take the 
gift jointly. The Court must, before it 
applies Section 106. infer from the terms 
of the will as an intention that the lega- 
tees should take the estate jointly with 
its incidents of survivorship Section 106 
does not nde out the application of esta- 
blished rules in the matter of construc- 
tion of wills. The Court of construction 
■will ha^ve to put Itself so to say in 
the testator’s armchair and consi- 
der the vaU as a whole in the light of 
the^ circumstances attendant at the exe- 
cution of the ■wilL Then it asks itself, 
what could he have intended circum- 
stanced as he ■was? The meanin g of the 
words used, what the words convey 
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would depend upon their setting, the 
plags to which the testator belonged, the 
religious and social influences,^ and the 
known practices, notions and wishes like- 
ly to be held by the testator with refer- 
ence to his estate in the situation in 
which he was. The words of a will are 
not used in vacuo. Now it is well esta- 
bli^ed that the principle of joint tmancy 
is unknown to Hindu Law, except in the 
case of the joint property of an imdivid- 
ed Hindu family governed by the Mitak- 
shara law, which, imder that law, passes 
by survivorship. See Mt. Bahurani v, 
Rajendra Baksh Singh, AIR 1933 PC 72, 
at p 75. In that case, there were 
grants made to two brothers ^d their 
heirs absolutely and the question was 
whether the grants were to the two bro- 
thers generaUy or as members of jomt 
family. Their Lordships of the Judicial 
Committee observed as follows — 

"In their Lordships’ opinion this is a 
dear ruhng that the prindple of joint 
tenancy is unknown to Hindu law except 
in the case of the joint property of an 
undivided Hin du family governed by the 
Mitakshara Law which under that law 
passes by survivorship. There could, 
tiierefore. be no question of these grants 
creating a joint tenancy as opposed to a 
tenancy-in-common, even if according to 
the English Law, the terms of these in- 
struments admitted of such a construc- 
tion.” 

In Jogeswar Narain Deo v. Ramchandra 
Dutt, (1896) ILR 23 Cal 670 (PC) the con- 
struction of a will of a Hindu testator 
whereby he bequeathed 4 annas share of 
a Zamindari to his youngest widow and 
her son with power to tiiem to alienate 
or sell the property bequeathed came up 
for consideration before the Judicial 
Committee. The Zamindar had executed 
tiie will in the apprehendon that the 
legatees, his youngest wife and her son, 
would be unable to live peaceably with 
his elder son and other members of the 
family after his death. The question as 
to the interest which the two legatees 
took in the estate arose when the son 
after becoming a major, questioned the 
alienation made by his mother of the two 
annas share therein which she claimed 
as her own. The contention that the 
mother and son became, in the sense of 
English law joint tenants of the four an- 
nas share and not tenants-in-common was 
overruled by the Judidal Committee, 
obser\dng that the court would not be 
justified in importing into the construc- 
tion of a Hindu will an extremely 
technical Rule of English conveyancing. 
They observed that the prinaple of joint 
tenancy appeared to be unknown to Hindu 
law’ except in the case of coparcenary be- 
tween the members of an undivided family. 
This principle was affirmed by the Su- 
preme Court recently in Bhagwan v. Reo- 


tidevi, AIR 1962 SC 287. But that does 
not mean that because the principle of 
joint tenancy is unknowm to Hindu law 
outside the coparcenary, there can never 
be a bequest to be taken by two persons 
jointly. That there can be a gift of pro- 
perty even among Hindus to two persons 
to be held jointly outside the coparce- 
nary. is clear from the pronouncement 
of tbe Privy Coimcil in Nandi Singh v. 
Sitaram, (1889) ILR 16 Cal 677 (PC). In 
that case, the last holder executed a 
deed of gift of the property in dispute in 
favour of her daughter and her husband, 
that is, his son-in-law jointly. It was an 
absolute gift and imder the wazib-ul-arz 
which governed the succession in the 
case the gift in favour of his son-in-law 
was invalid, A contention was raised 
that for that reason, the whole gift fail- 
ed. Repelling the contention, tiie Judi- 
cial Committee observed — 

"The gift is to the two donees jointly, 
and in Humphrey v. Tayleur, (1752> 
Ambler 136 (138) Lord Chancellor Hard- 
wicke said 'if an estate is limited to’ two 
jointly, the one capable of taking, tbe 
other not, he who "is capable shall take 
the whole*. This principle does not de- 
pend upon any peculiarity in English 
law and is applicable to this deed of 
gift”. 

It follows that there can be a joint gift 
in favour of two persons even when the 
parties are Hindus, To such cases Sec- 
tion 106 will certainly be attracted. It 
aU depends upon the intention of the tes- 
tator as could be gathered from the lan- 
guage of the instrument and the sur- 
rounding circumstances. 

6. The true scope of Section 106 of 
the Indian Succession Act has been the 
subject of careful consideration by one 
of us in Sanjeevi Reddi v. Ahilandatham- 
mal, A. S. No. 84 of 1957 (Mad) (unre- 
ported — by Anantanarayanan, J., as he 
then_ was). In that case there was extensive 
citation of the available autbonties upon 
the problem of interpretation of the sec- 
tion and in the light of the decisions, it 
was observed therein as follows: 

"They (Sections 106 and 107) are not 
really statutory rules of construction of 
Hmdu Wills, or of testamentary disposi- 
tion in general They are rules v/hich 
provide for a further devolution of an 
estate in one contingency, namely, where 
one of several legatees dies before the 
testator. Section 106 provides for tbe 
devolution where the legacy is a joint 
lega^: in predsely the same manner. 
Section 107 provides for the devolution 
where the legacy is a gift in severalty. 
But it would lead to absurd results, and 
it would_ be logically fantastic if we ap- 
ply Section 106 or Section 107 ns tbe 
case may bo, in such a manner as to in- 
volve the construction of a will in dif- 
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ferent terms from those upon which the 
will would be normally otherwise con- 
strued. There are many decisions lay^ 
down the principle upon which wills 
should be construed by Courts and per- 
haps the most compendious statement of 
the criteria will be found in Venkata 
ITarasimha v. Parthasarathi, (1913) ILR 
37 Mad 199 (PC) where the famous 
metaphor of "the armchair of the testa- 
tor” has been used by the Judicial Com- 
mittee. But a will which is construed as 
a joint legacy or as a legacy in several- 
ty, as the circumstances may warrant, 
cannot be something else because one of 
the legatees happens to die before the 
testator. I do not think that this line of 

reasoning can really be disputed 

It appears to me, per contra, rather that 
we riiould first construe the terms of any 
will upon the general principles, and then 
proceed to apply Section 106 or Section 
107 as the case may be, to the specific 
contingency of the death of one of the 
legatees before the testator, which these 
sections seek to provide for.” 

7. The following cases inter alia had 
been cited them Vydinada v. Nagammal, 
(1888) ILR 11 Mad 258, Seshureddi v. 
Mallareddi, AIR 1935 Mad 852, Krishna- 
swami v. Avayambal Ammal, AIR 1933 
Mad 204, Veiikatakrishnayya v. Madam- 
ma, AIR 1928 Mad 926, Janakiram Chet- 
ti V. Naganaani Mudaliar, 50 Mad U 
413= (AIR 1926 Mad 273), Raruppm Na- 
chiar v. Sankaranarayana Chetti, (1904) 
ILR 27 Mad 300 (FB), Muthammal v. 
Chandrakasa Udayar, 63 Mad LW 378, 
Mt Jio V. Mt. Rukman, AIR 1927 Lah 
126, Deokali v. Ram Jag, AIR 1931 Oudh 
421, Gopi V, Mt. Jaldhara, (1911) ILR 33 
All 41, (1913) ILR 37 Mad 199 (PC), 

Surareddi v. Venkatasubba Reddi, 1960-1 
Andh WR 102= (AIR 1960 Andh Pra 368). 
The decirion points out that the observa- 
tion in 1960-1 Andh WR 102=(AIR 1960 
Andh Pra 368) referring to Section 106 as 
a rule to enable Courts in construing 
wills, does not convey the precise import 
of the section. We naay state that though 
this section occurs under the chapter 
beaded "Of construction of wiUs” in its 
effect it is not a rule of construction of 
a will, but a provision for devolution. 

8. The further question about the re- 
quirement specified in Section 107 for ap- 
plication of the section, that the "legacy 
is given to legatees in words which show 
that the testator intended to give them 
distinct shares of it” has also been dis- 
cussed in the above unreported decision. 
VTiile Coimsel in that case were agreed 
that Sections 106 and 107 between them- 
selves exhausted cases of the death of a 
legatee before the testator in cases of 
joint gifts or gifts in severalty, an argu- 
ment was raised that for Section 107 
there should be actual expresrions in the 
will providing for the legatees taking in 


distinct shares and that the section did 
not warrant an inference that the lega- 
tees should take the shares in severity 
by mere implication or interpretation. 
Learned Counsd. had contended that if 
specific expressions providing for the 
legatees taking distinct shares were not 
found in the will, there was no alterna- 
tive, but to interpret the will as amount- 
ing to a joint gift and apply Section 106. 
Dealing with this contention, it was ob- 
served that the language of Section 107 
amounts to nothing more than this; 

"Where, from the language employed 
in the will, or gift, the inference is justi- 
fied that it was a gift in severalty, there- 
by amounting to a tenancy-in-common 
and to distinrt shares, then the princi- 
ple applies, where one of the legatees dies 
before the testator. That is the only 
permissible interpretation, for, other- 
wise, we would be driven to conclude 
that there is a third case, a medium quid 
not provided for by these two sections, 
which is not the contention of either 
learned Counsel I do not think it can 
be seriously disputed that, in interpret- 
ing the terms or words of a will, or even 
of a statute, the entire text or body of 
the words has to be taken into conside- 
ration, along with every essential impK- 
cation arising from the particular langu- 
age employed. I am of the view 

that Section 107 merdy employs langu- 
age amounting to this, namely, that 
where, having regard to the dispositions 
and the surrounding circumstances, the 
inference is justified that the legacy was 
in severalty (which would necessarily be 
in distinct equal shares, unless unequal 
shares were specified), the principle of 
the section would apply, in the case of 
death of a legatee before the testator”. 

9. We have heard no arguments to 
differ from the views then expressed. 

10. We shall now examine the will 
before us in the light of the above prin- 
ciples, We bear in naind that a Hindu 
testator is perfectly at liberty like any 
other testator to make a joint bequest in 
favour of two or more legatees and such 
a bequest can be inferred from the ex- 
plicit language used, or from the langu- 
age interpreted in the light of the sur- 
roimding circumstances, which justify a 
joint bequest as the only reasonable in- 
ference. In 1960-1 Andh WR 102= (AIR 
1960 Andh Pra 368) above referred to, it 
was inter alia observed — 

"It cannot be postulated that when- 
ever a. gift is made to two or more per- 
sons jointly, they take it only as tenants- 
in-common irrespective of the intention 
of the donor. It all depends on the in- 
tention of the testator as could be gather- 
ed from the language of the instnunent 
and the surrounding circumstances. Such 
a construction does not in any way vio- 
late the principles of Hindu Law*’. 
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But we have to hear* in mind that as 
pointed out in Robertson v. Fraser, (1871) 

6 Ch A 696, 

"equity favours the construction that 
legatees were to take separate shares as 
tenants-in-common and hence the Court 
would utilise even a very slight indica- 
tion of _such. an intention, to draw that 
inference”. 

In the present case, the testator is ap- 
prehensive that dispute may arise after 
his death between his son by his first 
wife, who had got himself divided and 
the junior wife and her minor daughter. 
He wants to provide for them and he 
wants to provide seer and sridhana for 
his minor daughter. The legatees have 
been given absolute rights in the proper- 
ties bequeathed with full powers of alie- 
nation by way of gift, sale etc. There 
were debts to be discharged and the lega- 
tees have been enjomed to discharge 
them. With reference to one of the items 
bequeathed, the third item, it is provid- 
ed that neither of the legatees sh^ have 
the power to alienate that item and that 
the item should be taken by the person, 
who performed the fimeral of the junior 
wife. Here the testator expects both his 
junior wife and daughter to outlive him 
and take the bequest He expects his 
daughter to be married away and prowd- 
ed with seer and sridhana. It is mani- 
fest that the intention of the testator as 
disclosed in the above provisions may be 
defeated, if the principle of joint tenan- 
cy with its inddent of jus accrescendi 
should be applied to the bequest Such 
an estate is unsuitable when we are con- 
cerned witii beneficial owners like a 
Hindu widow and her unmarried minor 
daughter, who has to be married and 
prowded wdth sridhana and seer etc. A 
joint bequest introduces an element of 
chance. Certainly the testator would 
not intend that after his death, should 
his daughter die joint but leaving her 
own son, the ^tate must survive to the 
widow. In Megarry. the Law of Real 
Property. 2nd Eii. at page 243. the por- 
tion even in English law is stated as fol- 
lows — 

"Even if there were no dear words of 
severance, the gift taken as a whole 
might show that a tenancy-in-common 
was intended. Thus proviaons for the 
use of capital or income, or both, for the 
maintenance and advancement of those 
concerned created a tenancy-in-common. 
For example, if under a settlement on 
duldren containing such provisions an 
advance was made to one child, it would 
have to be debited against the diild’s 
share and this could not be done iin1p»s 
the child vras a ten ant-in-common and 
so had a distinct share”. 

In our view, the language of the will. 
Interpreted in the light of the above pnn- 
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dples, does not permit treating fte be- 
quest in favour of Meenakshiammal 
and Muthammal as a joint bequest 
bringing in its wake. Section 106 
of the Indian Succession Act It follows 
that the half share of Muthammal in the 
properties bequeathed lapsed and has to 
be treated as undisposed ol The result 
is that on the testator’s death, Anmacl^- 
1am as the then heir of the properties 
of the testator succeeded to the half 
share. Arunachalam and Meenakshiam- 
mal became co-heirs in respect of the 
suit properties, Meenakshiammal as the 
legatee and Anmachalam as the heir-at- 
law. 

IL But this finding of ours, difiering 
from Srinivasan. J., and the Courts 
below, does not necessarily entail the dis- 
missal of the suit, or the acceptance of 
the defence. The plaintiffs have further 
pleaded that on the death of Chinnatham- 
bia PniaL Meenakshiammal considered 
herself to be entitled to the properties 
bequeathed to her and Muthammal, en- 
tered on the possession of the properties 
and perfected her title by adverse posses- 
sion. This plea, of adverse possession was 
met by the defendants with the specific 
case that Arunachalam as the heir of 
Chinnathambia Jhllai took possession of 
the properties jointly with Meenakshi- 
ammal and was in joint possession and 
enjoyment with her. It was pleaded tiiat 
the plaintiffs* mother and defendants 1 
to 4 and their father Arunachalam had 
enjoyed the properties as tenants-in-com- 
mon. On these pleas the trial Court 
raised the three following issues, (issues 
L 3 and 5): — 

'Tssue 1: Whether the plaintiffs suc- 
ceeded to the properties covered by the 
will as contended by the plaintiffs and 
whether the plaintife’ mother was In 
excluave possession? 

Issue 3; Whether the plaintiffs’ mother 
and defendants 1 to 4 and their father 
enjoyed suit property as tenants-in-com- 
mon? If so, whether the suit either for 
injunction or for possesion is not main- 
tainable? 

Issue 5: Whether the plaintiffs’ mother 
had prescribed title by adverse posses- 
sion” 

Having held that the plaintiffs’ mother 
had succeeded to the entirety of the pro- 
perties covered by the will and the pro- 
perties did not vest on Arunachalam and 
the plaintiffs’ mother as tenants-in-com- 
mon, the trial Court, examining the evi- 
dence regarding possession at some con- 
riderable length, concluded — 

”l find that the first plaintiff has prov- 
ed that her mother was in exclusive 
possession for more than 12 years and the 
defendants 1 to 4 have not proved their 
joint possession.” 

The learned District Munsif points out 
that the defendants had not pleaded any 
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adverse possession and only the plaintiffs 
had pleaded that they perfected their title 
by adverse possession. He points out 
that he had already formd that Aruna- 
phaia-m and defendants I to 4’s father did 
not eet any interest in the suit proper- 
ties under the will Eic A-1 and, as such, 
the Question of joint possession by the 
defendants did not strictly arise in the 
case. He was also not satisfied vnth the 
evidence of joint possession let in by 
the defendants. On this he found the 
issues reeardinS adverse possession^ Md 
prescription in favour of the plaintiffs. 
The lower appellate Court even as the 
trial Court, rejected the case of the de- 
fendants that Anmachalam and Meenak- 
shiammal. and subsequently, Meenakshi- 
nmmal and the first defendant jointly en- 
joyed the suit properties. The appellate 
Court would hold that the evidence for 
the defendants on this aspect of the mat- 
ter was thoroughly artificial and falsified 
by documentary evidence. The lower 
appellate Court would hold in favour of 
the exdusive possession and enjoyment 
of the suit properties by Meenakshiam- 
mal and after her. by her daughter and 
it is observed that this .possession was ad- 
verse to Arunachalam and his heirs, 
namely, defendants 1 to 4. for over the 
statutory period. It is found that defen- 
dants 1 to 4 never enjoyed the suit pro- 
perties separately or jointly with Meenak- 
shiammaL In second appeal, the question 
of adverse possession and acquisition of 
title by prescription pleaded for the 
pl aintiffs was not examined and there is 
just a passing observation, that even in 
the view that the bequest was several, 
admittedly the mother was in possession 
of what might be deemed to be the dau- 
ghter’s share of the property from the 
date of the testator’s death till the date of 
suit and that any person claiming imder 
Muthammal will obviously be affected by 
adverse possession. But where is the 
question of any one claiming under Mu- 
thammal, the daughter? Muthammal 
having predeceased her father, her inte- 
rest as legatee never vested in her for 
her to be fresh stock of descent The 
lower appellate court has fallen into the 
same error, when it observed that the 
fact that Meenakshiammal and Mutham- 
mal succeeded to the properties as ten- 
ants-in-common did not affect the case 
because in its view on the death of 
Muthammal, her mother Meenakshiam- 
mal succeeded to the rights of Mutham- 
mal in the properties as the heir of 
Muthammal under Hindu Law. 

12. Learned Counsel for the appel- 
lants paints out that the finding as to ad- 
verse possession found in the three judg- 
ments. no doubt, each concurring with 
the others, as it stands, cannot avail the 
plaintiffs. Learned Counsel urges that 
in their approach to the question of ad- 


verse possession all the Courts have 
overlooked that the adverse possession or 
acquisition of title by prescription plead- 
ed by the plaintiffs would not, once it 
is held that legatees took as tenants-in- 
common, be against a stranger, but 
against a tenant-in-common. Now. while 
mere possession of a person without any 
title may be adverse to the true owner, 
possession being an indicia of title, mere 
exclusive possession would not do. to 
constitute adverse possession against a 
tenant-in-common. No doubt, the Article 
of Limitation Act applicable even among 
tenants-in-common is the residuary Arti- 
cle 144 of ffie Limitation Act of 1908. 
But where the parties are co-owners, 
there is unity of possession, possession of 
the co-owner is possession of all the co- 
owners and for possession to become ad- 
verse, there must be somethmg more than 
exclusive occupation, there must be. as 
it is termed, ouster. The Law as to what 
amounts to ouster or adverse possession 
between co-ovmers is well settled. A 
tenant-in-common wiU not be permitted 
to claim the protection of the statute of 
limitation and plead acquisition of title by 
prescription, against his co-tenant, unless 
it clearly appears that he has repudiated 
the title of his co-tenant and has been 
holding adversely to him for the statu- 
tory period. Exclusive possession by 
one co-tenant being consistent with the 
subsistence of the tenancy-in-common, 
to be adverse there must be outward acts 
of exclusive ownership or possession hos- 
tile to the tenant-in-common. 'While the 
ultimate finding, whether there* is ouster 
or not is a matter for inference from facts 
and there can be no comprehensive for- 
mula to test whether the possession of 
a co-tenant in a particular case is ad- 
verse to the other co-tenant, when the 
plea Is of adverse possession against a 
tenant-in-common, the approach to the 
determination of the question is different 
The Court cannot be satisfied with mere 
exclusive possession _ of one tenant-in- 
common. A tenant-in-common pleading 
ouster must establish that there was de- 
nial of the other co-owner’s right in the 
properties, that the denial was sufficient- 
ly notorious and open, that the tenant-in- 
common out of possession should have 
got knowledge of it and that the tenant- 
in-common in possession continued to 
enjoy the properties in repudiation of the 
rights of the other co-tenant in the pro- 
perties for the statutory period. (See 
Jogendra Nath Roy v Baldeo Das, (1908) 
ILR 35 Cal 961: Krishnayya v. Udaya- 
lakshmamma. 1953-2 Mad LJ 241; Jagan- 
nath Marwari v. Smt Chandni Bivi, 26 
Cal WN 65= (AIR 1921 Cal 647); Lakshmi 
Reddi v. Lakshmi Reddi, AIR 1957 SC 
314: Peeran Sahib v, Jamaluddin Sahib, 
AIR 1958 Andh Pra 48; Palania Pillai y. 
Ibrahim Rowther, ELR (1943) Mad 15= 



104 Mad. 


Sellappa v. State (Kaflasam, J.l 


A.LB. 


(AIR 1942 Mad 622) (FB); Chenabasavana 
Gowd V. Mahabaleswarappa, AIR 1954 
SC 337; Ameer Bibi v. Chinnaminal, 
1967-1 Mad U 461=(AIR 1968 Mad 83). 

13. It may be that the evidence re- 
corded in this case Tvhen examined, would 
satisfy the test of ouster necessary to b^ 
a co-tenant out of possession. If the ori- 
ginal entry on the properties by Meenak- 
shiammal on the death of her husband 
was to the knowledge of Arunachalam, as 
a person entitled to the entirety of the 
properties and Arunachalam had been 
kept out of possession and enjoyment, 
that may go a long way to establish ous- 
ter. In that case the very entry oh the 
properties is hostile. It would become 
hostile and adverse even subsequently. 
But in none of the judgments of the 
Comrts below, do we see that the Court 
was conscious of the fact that it had to 
find ouster before it could hold that the 
co-tenants out of Twssession had lost 
their title by prescription. The finding 
of the trial Court ultimately arrived at, 
is that the first plaintiff and her mother 
had been in exclusive possestion for more 
than 12 years and that defendants 1 to 4 
had not proved their joint possession. 
This by itself on the prindples stated 
above will not do; the evidence has not 
been scanned to find, if there was ouster. 
Exclusive possession of one co-owner is 
not the same thing as hostile exclusion 
of the other co-tenant It is the latter 
that constitutes ouster, makes possesaon 
adverse. The judgments on appeal have 
not gone further and discussed the prob- 
lem from the stand point of the parties 
being tenants-in-common. 


loss of title by prescription, when the 
decision is given on a manifestly erro- 
neous approach. Having regard to the 
fact that the suit is of the year 1959, it 
is sufficient, if the Subordinate Judge of 
Dindigul is asked to submit a fresh find- 
ing on the question — 

"Whether M p pnakjshiaTnTnal had by 
the time of her death in 1959 perfected 
her title to the half share of Arunacha- 
lam in the suit properties by ouster and 
adverse possesaonl" 

The parties may, if they have, let in 
further evidence on the question, and the 
Subordinate Judge will submit his finding 
on the evidence already on record and 
the additional evidence, if any tendered, 
in the light of the principles above set 
out, within ten weeks from the receipt 
of the records. Time for objections to 
the findings, if any, ten days. 

JHS/D.y.C. Order accordingly. 
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Sellappa Gounder and another. Peti- 
tioners V. State of Madras represented by 
Secretary Home Dept Madras and an- 
other, Respondents. 

Writ Petn. No, 4318 of 1965, D/- 1-8- 
1967. 

(A) Land Acquisition Act (1894), Ss. 4 
(1) and 6 •— Notification under S. 4 (1) 
and declaration under S. 6 can be simul- 
taneous — Directions given in the IVIadras 
Land Acquisition hlanual recommended 
for being followed. ATR 19G3 SC 151 
(171), FolL (Para 6) 


14. But it is dear, that the parties 
knew what they were about when the 
plaintifis pleadrf acquMtion of title by 
prescription as an alternative to the plea 
tiiat the bequest was a joint one and the 
defendants sought to counter this by 
pleading joint enjoyment of the suit pro- 
perties. Only the Courts’ attention was 
not drawn to the fact that the plea of 
adverse possession came in the alterna- 
tive. and was on the bans of a tenancy- 
in-common and they must look for ous- 
ter. not just exclusive occupation. We 
think that in the interest of justice, the 
parties must be given an opportunity to 
agitate this question over again, letting in 
further evidence, if thev conrider neces- 
sary. We would repeat that we are not 
finding against the plaintifis’ plea of ad- 
verse possession against the defendants. 
The eiddence even as it is may be suffi- 
cient to sustain the first plaintifi’s acqui- 
rition of title by prescription, or it may 
be_ toe other way. We do not go into the 
evidence, we say nothing on the merits, 
ss it is a matter for the Court of fact to 
decide. In fairness to the defendant, they 
could not be concluded on a finding of 


(B) Land Acquisition Act (1894), S. 17 
(4) — Opinion of State Government 
about emergency is challengeable only 
when the Government acts mala fide or 
does not apply its mind to the matter. 
Am 1965 Mad 328 & W.P.No. 1555/64 & 
W. P. No. 795 of 1962 (IVIad) & W. P. 
No. 505 of 1961 (blad). Dissented, and 
held impliedly overruled by Am 1967 SC 
1081 — (Coi^tution of India, Art 226 — 
Judicial review of administrative order). 

The decision of the Government re- 
garding the existence of urgency is not 
subject to judicial review except in cases 
where toe order itself sufiers from a la- 
cuna or in cases where the Government 
never applied its mind to the matter or 
acted mala fide. The Court will not be 
entitled to go into the question whether 
the decision was taken on proper mate- 
rial and in an objective manner. AIR 
1967 Mad 118 & Am 1954 Mad 481 & 

ILR (1965) 1 Llad 741 & ATO 1967 SC 

483 & Am 1967 SC 1081, FoUowed. W. P. 
No. 1555 of 1964 Gvlad) & W. P. No. 795 
of 1962 (hfad) & W. P. No. 505 of 1961 

GL/HL/D53/68 
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tMad) & Am 1965 Mad 328. Dissented, 
and held impliedly ovemiled by Am 
11967 SC 1081, (Para 10) 
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Appeal No, 110 of 1966, D/- 27- 
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(1967) 1 SCR 373, Raja Anand 
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V. P. Raman for N. R. Chandran, for 
Petitioners; T, Selvaraj for Govt Plea- 
der, for Respondents. 

ORDER; — This petition is filed for the 
issue of a Writ of Certiorari calling for 
the records of the State of Madras relat- 
ing to G. O. No. 4256, Home, dated 14-9- 
1965 published in Fort St George 
Gazette, dated 29-9-1965 and for quash- 
ing the same. 


2. The Petitioners are the owners of 
Survey No. 250/28 and S. No. 2491/A in 
Aiiyur Village, Namakkal Taluk, Salem 
District Regaiding this land, the Gov- 
ernment issu^ a notification imder Sec- 
tion 4 (1) of the Land Acquisition Act on 
14_g_ig65. In the same notification, xmder 
sub-section (4) to Section 17, the Gover- 
nor directed that in view of the urgency 
of the case, the provisions of Section 5-A 
shall not apply. On the same date 
14.9-1965, the Governor also made a de- 
claration under Section 6 of the Land Ac- 
quisition Act declaring that the lands 
were needed for public purpose, namely 
for making provision for house sites for 
Harijans of NadupattL These two notifi- 
cations are challenged in this writ peti- 
tion. 


3. Mr. V. P. Raman, the learned 
Coimsel for the Petitioners raised three 
contentions. Firstly, he submitted that 
the notification imder Section 4 (1), the 
dispensing of the provisions imder Sec- 
tion 5-A and the issuing of declaration 
under Section 6 of the Land Acquisition 
Act on the same date are illegal and 
contr^ to Section 17 (4) of the Land 
Acquisition Act. Secon^y, he submit- 
ted that the State was not justified in 
invoking the provisions under Section 
17 (4) as there was no urgency as con- 
templated under the section. TMrdly, he 
contended that the acquisition of the 
house imder Section 17 (2) (b) (ii) (c) can 
only be justified for making provision for 
houses for the poor and not for Harijans 
as a class as there may be Harijans who 
are rich. 

4. So far as the objection of the learn- 
ed Counsel that the notification under 
Section 4 (1) and under Section 17 (4) 
that the provisions of Section 5-A 5;ban 
not apply and the declaration under Sec- 
tion 6 cannot be made simultaneously is 
concerned, the learned Counsel strenu- 
ouriy relied on the wordings of Section 
17 (4) which reads: — 

’Tn the case of any land to which, in 
the opinion of the appropriate Govern- 
ment, the provisions of sub-section (1) or 
sub-section (2) are applicable the appro- 
priate Government may direct that the 
provisions of Section 5-A shall not apply, 
and, if it does so direct, a declaration 
may be made under Section 6 in respect 
of the land at any time after the pub- 
lication of the notification under Section 
4, sub-section (1)”. 

5. The procedure under the Land Ac- 
quisition Act is to make a preliminary 
notification under Section 4 (1) by the 
appropriate Government stating that the 
l^d in a particular locality is needed 
for any public purpose. Ihe powers 
under Section 17 (4) can be invoked in 
the case of urgency. It nmy be that at 
the time of the notification under Sec- 
tion 4 (1), the Govenunent was satisfied 
that the land is required urgently and, 
therefore, may pass an order simulta- 
neouriy that the Government is satisfied 
that fte provisions of Section 17 (1) or 
17 (2) are applicable and declare that the 
provisions of Section 5-A shaR not apply. 
So far, there can be no difficulty. Strong 
reliance is made on the words "a declara- 
tion may be made imder Section 6 in 
respect of the land at any time after the 
publication of the notification under Sec- 
tion 4, sub-section (1)”. It was contend- 
ed that the words "a declaration under 
Section 6 may be made after the publi- 
cation of the notification under Section 4, 
sub-section (1)” would contemplate an 
earlier publication of the notification 
under Section 4. sub-section (1) to be 
foUowed by a declaration under Section 
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6, and, therefore, the two notifications 
cannot be made simultaneously. 

6. The Supreme Court in Smt. Soma- 
wanti V. State of Punjab. AIK 1963 SC 
151 at p. 171. in answering the conten- 
tion that notifications under Section 4(1) 
and Section 6 cannot be made simulta- 
neously observed as follows; — 

"But it seems to us that where there 
is an emergency by reason of "which the 
State Government directs imder sub-sec- 
tion (4) of Section 17 of the Act that the 
provi^ons of Section 5-A need not be 
compUed with, the whole matter, that is, 
the actual requirement of the land for a 
public purpose must necessarily have 
been considered at the earUesl stage it- 
self that is when it was decided that the 
compliance with the provisions of Sec- 
tion 5-A be dispensed with. It is. there- 
fore, difficult to see why the two notifi- 
cations cannot, in such a case be made 
simultaneously. A notification under sub- 
section (1) of Section 4 os a condition 
precedent to the making of notification 
under sub-section (1) of Section 6, If 'Ae 
Government, therefore, takes a dedrion 
to make such a notification and, there- 
after. takes two further decisions, that 
is, to dispense with compliance with the 
provisions of Section 5-A, and also to 
declare that the land comprised in the 
notification is in fact needed for public 
purpose, there is no departure from any 
provision of the law even though the two 
notifications are published on the same 
day." 

The Court proceeded to observe that the 
law does not make the prior publication 
of notification under sub-section (1) of 
Section 4 a condition precedent- to the 
publication of notification under sub-sec- 
tion (1) of Section 6. The decirion nega- 
tives the contention of the learned Coun- 
seL Following the decision, I hold that 
the objection that the notification imder 
Section 4 (1) and the declaration under 
Section 6 cannot be made smultaneously 
has to be rejected. In this connection it 
will be useful to refer to the directions 
given in the Land Acquisition Manual 
compiled by the Madras Government at 
page 89. They are as follows: 

"In cases in which exemption from the 
operation of Section 5-A of the Act Is 
recommended and the Collector submits 
both the notification under Section 4 (1) 
and the declaration under Section 6 they 
may be sent together to the press, but 
they should not both be published in one 
issue of the Gazette. The latter should 
be published a week after the former. The 
schedule of lands should be publish^ 
with the notification under Section 4 (1) 
and the declaration under Section 6” 
These directions are by way of abundant 
caution and if followed would avoid the 
objections that are ndsed in the present 
petition. 


7. The next contention of the learned 
Counsel is that the decision whether 
there was an urgency or not is justiciable 
and the Court would be entitle to look 
into the facts of each case. The Supreme 
Court in I^ja Anand v. State of II. P„ 
Am 1967 SC 1081 at p. 1085 observed;— 

"It is true that the ojnnion of &e 
State Government which is a condition 
for the exercise of the power under Sec- 
tion 17 (4) of the Act. is subjective and 
a Court cannot normally enquire whether 
there were sufficient grounds or justi- 
fication of the opinion formed by the 
State Government imder Section 17 (4)". 
After citing with approval the decision of 
Emperor v Sibnath Banerjee, 72 Ind 
App 24l=(Am 1945 PC 1561 and refer- 
ring to the decision of the Supreme Court 
in Jaichand Lala Sethia v. State of Wert 
Bengal. Cn. Appeal No. 110 of 1966, D/- 
27-7-1966=(Am 1967 SC 483). the Court 
observed; 

'■But even though the power of the 
State Government has been formulated 
under Section 17 (4) of the Act in sub- 
jective terms the experience of opinion 
of the State Government can be chal- 
langed as ultra vires in a Court of law 
if it could be shown that the State Gov- 
ernment never applied its mind to the 
matter or that the action of the State 
Government Is mala fide." 

The exceptions mentioned in the decision ^ 
which would enable a party to diallenge 
the opimon of the State Government are 
Aat the State Government never applied 
its mind to the matter or that the action 
of the State Government is mala fide. 

8. Dealing with the satisfaction of the 
Government required under Rule 30 of 
the Defence of India Rules, 1962 the 
Supreme Court in AIR 1967 SC 483 has 
held that the satisfaction is a subjective 
satisfaction and that a Court cannot nor- 
mally enquire whether groimds existed 
which would have created ^e satisfac- 
tion on which alone the order could have 
been made in the mind of a reasonable 
person, if. therefore, an authenticated 
order of detention is on its face regular 
and in conformity with the language of 
Rule 30 it is not ordinarily open to a 
Court to enter into an investigation 
about the sufficiency of the materials on 
which the order of detention is based. 
The Supreme Court quoted with appro- 
val the law stated in 72 Ind App 241 at 
p. 261=(AIR 1945 PC 156 at p 161). 

There the Privy Coundl stated: — 

"In the normal case the existence of 
such a recital in a duly authenticated 
order wilL in the absence of any evidence 
as to its inaccura^, be accepted by a 
Court as establishing that the necessary 
condition was fulfilled.” 

The Supreme Court in summing up the 
position held as follows at page 486: 
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"The accuracy (of a redtal) can be 
challenged in two ways either by prov- 
ing that the State Government never ap- 
plied its mind to the matter or that the 
authorities of the State Government acted 
mala fide. In a normal case the existence 
of such a recital m a duly authenticated 
order will in the absence of any evidence 
as to its inaccuracy, be accepted by the 
Court as establishing that the necessary 
condition was fulfiUed. In other words, 
in a normal case the existence of such a 
recital in a duly authenticated order that 
the State Government was satisfied will, 
in the absence of any evidence to the 
contrary, be accepted by the Court as 
establishing that the State Government 
was so satisfied. If the order of deten- 
tion itself suffers from any lacuna, it is 
open to a Court in a proper case to call 
for an affidavit from the Chief Minister 
or other Minister concerned or to call for 
the relevant file from the State Govern- 
ment in order to satisfy itself as to the 
accuracy of the redtal made in the order 
of detention.” 

Thus it will be seen that normally an 
affidavit or the records will not be call- 
ed for if the order prima fade discloses 
that the Government was satisfied. If the 
order suffers from any lacuna, an affida- 
vit can be called for. The case where 
the State Government never applied its 
mind to the matter or where the State 
Government acted mala fide is different. 

9. In Natesa Asari v. State of Madras, 
1953-2 Mad LJ 684=66 Mad LW 999= 
(AIR 1954 Mad 481) a Division Bench of 
this Court in considering the scope of 
the challenge to the satisfaction of the 
Government as to the state of urgency 
under Section 17 (4) held that what was 
required imder Section 17 (4) is that the 
Government must be satisfied that there 
was such urgency as is contemplated 
under Section 17 (1) and if it was so 
satisfied it was entitled to pass an order 
under S 17(4) dispensing with the appli- 
cation of S. ^A. The submisdon that 
there was no urgency in the case as 
would justify invoking the provisions 
under Section 17 (1) and that there was 
no enquiry about such urgency was re- 
jected on the ground whether an urgency 
existed or not was a matter solely for 
tile determination of the Government and 
was not a matter for judicial review. A 
recent decision of a Bench of this Court 
In Mohd. Habibullah v. Special Deputy 
Collector for Land Acquisition. Madras, 
AIR 1967 Mad 118 followed the decision 
in 1953-2 Mad LJ 684=(AIR 1954 Mad 
481) and held whether urgency existed 
or not is a matter solely for the deter- 
mination of the Government and it is 
not a matter for judicial review. In 
Nagamalai Colony Formation Association 
V. State of Madras, ILJl 1965-1 Mad 741, 
at page 751 in considering the scope of 
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the Government’s satisfaction regarding 
the urgency, a Bench of this Court has 
found that no objective criterion is laid 
down to guide the Government and that 
the sub-section does not even use tiie 
words like, that the Government should 
be reasonably satisfied as to the existence 
of the condition. Taking this into consi- 
deration that steps will have to be taken 
under Section 17 (4) in cases of urgency, 
the Court expressed its view that it 
would be hampering the freedom of 
swift action if an objective investigation 
were to be prescribed. The Bench also 
followed the view expressed in 1953-2 
Mad LJ 684= (AIR 1954 Mad 481). 

10. Thus it will be seen that three 
Division Benches of this Court have 
taken the view that the question whe- 
ther urgency exists or not is a matter 
solely for the determination of the Gov- 
ernment and it is not a matter of judicial 
review. Reading these decisions along 
with the decisions in AIR 1967 SC 483 
and AIR 1967 SC 1081, the position of 
law is clear that the decision of the 
Government regarding the urgency is 
not subject to judicial review except in 
cases where the order itself suffers from 
a lacuna or in cases where the Govern- 
ment never applied its mind to the mat- 
ter or acted mala fide. 

A view somewhat different is expressed 
by a Bench of this Court in W. P. No. 
1555 of 1964 (Mad). The Court held: 

"The question in each case for the 
Government to consider when it desires 
to invoke Section 17 (4) would be whe- 
ther facts and conditions exist or re- 
quire that would not brook the delay 
which would be caused by applying Sec- 
tion 5-A A decision on that question 
wtil have to be taken on proper mate- 
rial and in an objective manner, neither 
capriciously nor whimsically. But when 
the Court is called upon to see whether 
the power in invoking urgency provisions 
•has been properly exercised, it has neces- 
sarily to examine whether tiie decision to 
invoke the provisions was based on mate- 
rial and was neither arbitrary nor cap- 
ricious nor mala fide.” 

The scope of the judicial review accord- 
ing to this decision is wider than that as 
envisaged by the two decisions of the 
Supreme Court in AIR 1967 SC 483 and 
AIR 1967 SC 1081. Neither the dedrions 
of the Supreme Court nor that of the 
Privy Council in AIR 1945 PC 156=72 
Ind App 241 nor the three Division 
Bench decisions of this Court in 1953-2 
Mad LJ 684=(AIR 1954 Mad 481), ILR 
(1965) 1 Mad 741 and AIR 1967 Mad 118 
were brought to the notice of the learn- 
ed Judges. With respect I feel bound by 
the two decisions of the Supreme Court 
and the three Division Bench Judgments 
referred to above and hold that the ded- 
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don of the Government resarding the 
ejdstence of the urgency is not justiciable 
except grounds spewed in the deddons. 
The Court vriU not be entitled to go into 
the question vrhether the decddon was 
taken on proper material and in an ob- 
jective maimer. In this vievr I am unable 
to agree vrfth the deddon of a Single 
Judge of this Court in AIK 1965 hlad 328, 
W. P. Ko. 795 of 1962 and in W. P. Nos. 
505, etc. of 1961. 

11. The next point urged by the 
learned Counsel is that the notification 
requiring the lands for the purpose of 
providing the Harijans with house-dtes 
is not one contemplated under Section 
17 (4) of the Land Acquidtion Act and 
the notification under Section 4 (11 and 
the dedaration under Section 6 which 
states that the land is required as house- 
dtes for Harijans are HlegaL This argu- 
ment is based on the wording of Section 
17 (2) (b) (til (cl which makes the proc^ 
dure under Section 17 (21 applicable in 
cases of acquidtion for construction of 
houses for the Harijans need not neces- 
sarily be acquidtion for providing dwel- 
ling houses for the poor for some of the 
Harijans may be rich. The answer to 
this contention is twofold by the State. 
Firstly it is submitted that the notification 
is one imder Section 17 (H and as such 
may be upheld. It provides that when 
the Government is satisfied about the 
existence of urgency, it can invoke the 
providon tmder Section 17 (41 if the land 
sought to be acquired is waste or arable 
land. Section 17 (H is not applicable to 
lands which are not waste or arabla It 
is only with regard to the lands which 
do not fall rmder the category of arable 
lands, the question whether the land is 
intended for dwelling houses for the 
poor would have to be gone into. It is 
unnecessary to condder this question at 
any length in this case for it is dear 
from the coimter aSdavit that the noti- 
fication in this case is under Section 17 
(11 and on the merits it is seen that the" 
land is required for 24 families who are 
Harijans badly in need of the house-dtes. 
Thus on the materials on record it is dear 
that the land is required for providing 
dwdling houses for Harijans who are 
without houses and are poor. The re- 
quirement under Clausa (cl of sub-sec- 
tion (21 (bl (ill of Section 17 that the 
land can be acquired under Section 17 
(21 for prodding house-dtes for the poor 
is satisfied. In this connection it is use- 
ful to refer to the directions dven in the 
Land Acquidtion l.ianual compiled bv 
the State Government. At page E5 of the 
hlanual it is directed. 

'TThen land is required for providing 
house-dtes for members of the Scheduled 
Castes or other labouring classes or of a 
cooperative sodety, the names of the 
members to whom it is intended to aggifm 


the land when acqmred shoxild be 
in the notice issued under Sections 4 (11 
an d 5-A together with the extents pro- 
posed to be given to each." 

This instruction if followed would avoid 
the legal contentions t^t have been put 
forwaiti in this case. It may not be ne- 
cessary that in the notifications tmder 
Sections 4 (11 and 5-A these particulars 
should be given but it is desirable to fol- 
low such a course, 

12. In the result aH the contentioiis 
raised by learned Counsel for the peti- 
tioners are rejected. The Writ Petition 
is dismissed. There will be no order as to 
costs. 

BDB/DjV.C. Petition dismissed. 
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TIrumalaisami Naicker, Appellant v. 
Villagers of Kadambur, Atbur Taluk. Ke- 
presented by their Nattamaikara Nella- 
thamhi Moopanar and another. Respon- 
dents. 

Letters Patent Appeal No. 89 of 1964, 
D/- 1-8-1967 agmnst judgment of Kaila- 
sam, J., in S, A. No. 761 of 1951, D/- 17-4- 
1964. 

(A) Madras Hindn Religions and Cha- 
ritable Endowments Act (19 of 1951), 
S. 93 — Bar on maintainability of suits 
in Civil Courts is not absolute — blatters 
not contemplated by the Act can be dealt 
with in Civil Courts. 

Section 93 bars suits or other legal 
proceedings in respect of the administra- 
tion or management of a regions insti- 
tution or any other matter or dispute for 
determining or deciding which provision 
is made in the Act, except imder and in 
conformity with the provisions of the 
Act A reading of S. 93 will further show 
that it does not impose an absolute bar 
on the maintainability of a suit in a 
Qvil Court It provides, that a suit of 
ae nature contemplated therein, can ^ 
instituted only in conformity with the 
provisions of the Act Clearly a suit 
or other legal proceedings in respect of 
mattes _ not contemplated in the section 
can be instituted in the ordinary way. It 
cannot mean that suits of the category 
for instituting W'hich, no provision is 
mace in the Act are barred. (Para 5) 

(B) Civn P. C. (190S). S. 9 — Jurisdic- 
tion — Dispute of a civil nature can be 
dealt with in Civil Courts unless its 
jurisdiction is barred — Presumption is 
in favour of Civil Court's jurisdiction — 
Person claiming ousting of jurisdiction 
must establish it. 

HL/HL/D455/68 
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Under S, 9, C. P. C, a litigant ^ving a 
grievance of a civil nature has, indepen- 
dently of any statute, a right to institute a 
suit in a Civil Court under the provisions 
of the Civil Procedure Code, unless cog- 
nizance of the suit is either expressly or 
impliedly barred. If a suit is otherwise 
■within the jurisdiction of the Civil Coi^ 
the person who seeks to oust the juris- 
diction of that Court must affirmativ^y 
establish the bar, every presumption b^ 
ing in favour of the jurisdiction of the 
Court, Exclusion of the jurisdiction of 
a Ci-^ Court in a case vdiere a person 
asserts a right and seeks remedy cannot 
be readily inferred. (Para 5) 

(C) Madras Hindu Religious and Chari- 
table Endowments Act (19 of 195p, 
Ss. 57, 62, 87, 93 — Orders under S. 57(c) 
not binding on persons who were not 
parties to proceedings — Neither S. 93 or 
87 bar a civil suit for declaration and m- 
junction by third party who was not a 
party to proceedings. 

An order under S. 57 (c) h^ not been 
made a decision in rem to bind persons 
not parties to the proceedings. So long as 
the p laintiff’ s rights are not afiected, his 
title placed in jeopardy and his posses- 
sion and enjoyment of the property not 
interfered with, he may ignore orders 
and proceedings to which he is _ a 
party and which in law are not binding 
.on him. 

The summary procedure under S. 87 
cannot be availed of again^ a person 
claiming in good faith to be in possesson 
on Ms own account or on account of 
third parties, that is, not on account of 
trustees, office bearers and servants of 
the temple dismissed or suspended _ or 
otherwise not entitled to be in possession. 

Section 87 further expressly provides 
that nothing in the section shall bar the 
institution of a suit by any person ag- 
grieved Mom an order imder the section 
for establishing his title to the suit pro- 
perty, that is the existence of right of 
suit even to persons against whom pro- 
ceedings under S. 87 are spedfically con- 
templated and have been taken if they 
are aggrieved, is recognised. A fortiori 
suit by a third party to establish his 
right in any property that may be the 
subject of an order imder Sec. 87 would 
require no saving even. It is not a suit 
wMch is provided imder the Act; it is 
not barred under the Act and therefore 
cannot be subject to the restrictions 
found in Sec. 62 of the Act. "Where the 
suit instituted is one for a declaration of 
title with consequential relief of injunc- 
tion by a stranger to the proceedings 
under the Act, this is not therefore a 
suit wMch is contemplated under S. 62 
of the Act, and clearly S. 87 does not bar 
tlie suit in question. Sectiori 93 in the 
cdrcumstances cannot stand in the way 
of its institution, (Paras 6, 7) 


(D) Civil P. C. (1908), O. 1, B. 9 — 
Plaintiif filing suit against 'A’ and ‘B’ — 
*A’ is one of the trustees of_ a temple — 
B is tenant of property wMch A claims 
as temple property and wMch plaintiff 
claims it in his own right — 'A’ is sued 
in his personal capacity — No necessity 
to join other trustees as parties. 

(Para 8) 

P, C. Parthasarathy Iyengar, for Ap- 
pellant; S. Palanisami and C, Desappan, 
for Respondent. 

NATESAN, J.: — Two questions are 
raised in this Letters Patent Appeal from 
the decision of our learned brother, Kai- 
las am, J, First it is contended that the 
suit not having been instituted in con- 
formity with and as provided for under 
the Madras Hindu Religious and Chari- 
table Endowments Act, Madras Act XIX 
of 1951, hereinafter referred to as the 
Act, it is barred under Section 93 of the 
Act. Next it is submitted that the suit 
is bad for non-joinder of the other trus- 
tees of the religious institution in ques- 
tion. 

2. The appellant before us is the first 
defendant in a suit filed by the villagers 
of Kadambur, Athur Taluk, Salem Dis- 
trict, represented by their Nattamaikarar 
Nallathambi Moopanar, as the plaintiff, 
for a declaration that the suit buildmg 
belonged to the villagers and the second 
defendant in the suit, the District Board, 
Salem, was their tenant. An injunction 
was prayed for restraining the first de- 
fendant in the suit, the present app^ant, 
from interfering with suit property. The 
first defendant is one of the trustees of 
certain temples in the village, and it is 
the case of the plaintiff that the first 
defendant fraudulently obtained an order 
from the Hindu Religious and Charitable 
Endowments Board to the effect that the 
suit property is a property of the tem- 
ples. It is seen that on proceedings taken 
by the first defendant under Section 87 
of the Act (Miscellaneous Petition No. 73 
of 1957) for possession of the suit pro- 
perty, the second defendant who was in 
occupation of the property as a tenant of 
the plaintiff attorned to the first defen- 
dant on 20-5-1957. The second defendant 
subsequently on 20-12-1957 sent to the 
plaintiff a memo to the effect that the 
suit property had been included as tem- 
ple property, and that the first defen- 
dant claimed to be entitled to receive the 
rents. This, according to the plaintiff, 
necessitated his filing the suit for a dec- 
laration of the title of the villagers to 
the smt property and for an injtmction 
against the first defendant The plaintiff 
would state that the order obtained by 
■the first defendant from the H. R. «md 
C. E. Board was not binding on 'the plain- 
tiff and it could be ignored by the vil- 
lagers. 
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3. In its written statement the second 
defendant Board expressed its willingness 
to pay the rent to such person as the 
Court might declare to be entitled to re- 
ceive the rent Besides setting up a plea 
that though the suit buildmg was built 
by the villagers it had been dedicated to 
the temples in the village and therefore 
it is a public religious institution, the 
first defendant strenuously contended that 
the suit should have been in conformity 
with Section 62 of the Act, filed in the 
Sub-Court, which alone had jurisdiction- 
A plea of non-]oinder of the other trus- 
tees of the temple was raised and the 
written statement specifically set up the 
order under Section 87 of the Act as a 
bar to the suit as instituted. 

4. The learned District Judge, on an 
elaborate consideration of the evidence, 
oral and documentary, upheld the plain- 
tiff’s claim that the second defendant 
Board had entered on the possession of 
the suit property as tenant under the 
person who was then in management of 
the property as Nattamaikarar of the vil- 
lagers and was continuing in possession 
of the property. He foimd that there 
was no proof that at any point of time 
the temples enjoyed the suit property or 
appropriated the income from the suit 
property which was constructed from 
subscriptions collected from the villagers. 
For the first time in 1956 the H. R and 
C. R Board had passed orders treating 
the suit property as belonging to the vil- 
lage temples and appointing the first de- 
fendant and two other persons as trus- 
tees issued a certificate under Section 87 
of the Act. It is seen from the record 
that for sometime previously the first 
defendant had been seeking to convince 
the second defendant not to pay the rent 
to the plaintiff in his capadty as Natta- 
maikarar of the village. The learned 
District Judge observes that the first de- 
fendant chagrined at his failure in con- 
vincing the second defendant Board not 
to pay the rent to the plaintiff in his 
capacity as Nattamaikarar of the vil- 
lage must have induced the H. R. and C. 
R Board authorities to indude the suit 
property as part of temple property and 
appoint trustees for the temples with a 
direction to take possession of the suit 
property, and that evidently the first de- 
fendant thought "that unless he adopted 
such sharp practice” he could not pre- 
vent the plaintiff in his capadty as Nat- 
tamaikarar of the village from collecting 
the rent from the second defendant 
board”. We may add here that the plam- 
tiff. either in his individual capadty or 
as Nattamaikarar of the village, was not 
made a party to the proceedings before 
the R R and C. R Board, and as point- 
ed out by the nlaintiff. the orders of the 
Board had been obtained behind his back 
without any reference to him and obvi- 


ously without bringing to the notice of 
the Board the dispute relating to title to 
the suit property. 

5. We fail to see how on the facts as 
pleaded and as have now emerged It 
would be said that the suit is barred by 
any law. Manifestly it is just a common 
law suit by the person duly representing 
the owners of the property for a declara- 
tion of titie of the villagers against their 
tenant who sets up a third party’s title 
and pleads attornment to the third party. 
The plamtiff has chosen to implead in the 
suit, besides the tenant, the person who 
accordmg to him induces the tenant not 
to pay the rents to the plaintiff, and who 
eo nomine obtained an order for posses- 
sion under Section 87 of the Act. The 
argument for the appellant is that Sec- 
tion 93 of the Act read witii Sections 57, 
62 and 87 bars the suit as instituted. In 
our view, this plea was rightly overruled 
by the learned District Judge Our learn- 
ed brother, Kailasam. J., has examined 
the plea at length and affirmed Its un- 
tenahility. Section 93 bars suits or other 
legal proceedings in respect of the ad- 
ministration or management of a religious 
Institution or any other matter or dispute 
for determining or deri din g which provi- 
sion is made in the Act, except imder 
and in conformity with the provisions of 
the Act It is nobody’s contention that 
the present suit relates to the admini%j<i 
tration or management of a religious in-' 
stitution. The next question is whether 
the suit relates to any other matter or 
dispute for determining or deriding 
which provision is made in the Act 
Clearly there is no provdsion in the Act 
for determination of the disoute as rais- 
ed in the suit This is a simple suit by 
the landlord against his tenant who sets 
up title in a third party. Relief is no 
doubt claimed also against the person 
who happens to be one of the trustees of 
the_ institution op the averment that he 
is interfering with the lawful and due 
realisation of the rent by the plaintiff 
frorn the second defendant Board. Under 
Section 9, C, P. _ C. a litigant having a 
gnevance of a civil nature has, indepen- 
dently of any_ statute, a right to institute 
a suit in a Civil Court under the provi- 
sions of the Civil Procedure Code, unless 
cognisance of the suit is either expressly 
or impliedly barred. If a suit is other- 
wise within the jurisdiction of the Civil 
Court the person who seete to oust the 
jurisdiction of that Court must affirma- 
tively establish the bar. every presump- 
tion being In favour of the jurisdiction 
of the Court._ Exclusion of the junsdic- ^ 
tion of a Civil Court in a case where a 
person asserts a right and seeks remedy 
cannot be readily inferred. Exclusion of 
the suit in question from the cognisance 
of t he Court must be either expressly 
expressed or dearly and neassarily im- 
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plied. A reading of Section 93 shows 
&at it does not impose an absolute bar 
on the maintainability of a suit in a 
Civil Cotul. It provides, that a suit of 
the nature contemplated therein, can be 
instituted only in conformity with _ the 
provisions of the Act. Clearly a suit or 
other legal proceedings in respect of mat- 
ters not contemplated in the section can 
be instituted in the ordmary way. Sec- 
tion 93 imposes certain statutory restric- 
tions in respect of suits mentioned there- 
in, suits relating to the administration or 
management of a religious institution or 
any other matter or dispute for determin- 
ing or decK^g which provision is made 
in the Act. The suits imder the two 
categories mentioned in the section must 
be instituted imder and in conformity 
with the provisions of the Act This last 
limb of the section brings out that the 
restriction on suits or other legal pro- 
ceedings. is in respect of matters for 
which provision is made in the Act. It 
cannot mean that suits of the category 
for instituting which, no provision is 
made in the Act are haired. There can 
'be suits not covered by the Act and ag- 
grieved parties will be deniived of all 
remedies where no provision is made 
under the Act for securing the relief they 
desire and at the same time it should be 
held that remedies outside the Act are 
■ barred. Section 93 clearly bars only 
' those suits for which proviaon has been 
made in tiie Act and it does not prohibit 
the institution of suits under the general 
law which do not fall under the scope of 
any of the sections of the Act, 

6. Our attention is drawn by learned 
Counsel to Sections 57 and 62 of the Act. 
Section 57 provides for the Deputy Com- 
missioner to decide certain disputes and 
matters, and Section 57 (c) enables the 
Deputy Commissioner to enquire into and 
decide whether any property or money is 
*a rehgious endowment’. Section 61 (1) 
provides for an appeal to the Commis- 
sioner by any person aggrieved from any 
order passed by the Deputy Commi^oner 
under the prior provisions- within one 
month from the date of the publication 
of the order. In the case of a party con- 
cerned the appeal must be within one 
month of the receipt of the order. Under 
Section 62 (11 any party aggrieved by an 
order passed by the Commissioner, under 
Section 61 sub-section (1) or sub-section 
(2) and relating to any of the matters 
specified in Section 57. Section 58 or Sec- 
tion 60 may. within 90 days from the 
date of the receipt of such order by him, 
■> institute a suit in the Court against such 
order. But the Court is given no power 
to stay the Commissioner’s order pending 
the disposal of the suit. Court is defined 
under Section 6 (6) of the Act as the 
Subordinate Judge’s Court having juris- 
diction over the area in which a temple is 


situated and the District Court having 
jurisdiction where there is no Subordi- 
nate Judge’s Ckjurt. Learned Counsel 
would contend that here is an order 
under Section 57 of the Act recognising 
the property in question as that of cer- 
tain temples, and that therefore the 
suit must be instituted in the Subordi- 
nate Judge’s Court, and not in the Dis- 
trict Munsif’s Court as has been done. 
The power of the Deputy Commissioner 
to find whether a particular property be- 
longs to a temple, it is said, is found in 
Section 57. Therefore it is argued that 
when a certificate is issued under Sec- 
tion 87, it involves a decision under Sec- 
tion 57 (c). But the first thmg to be 
noticed is that the Deputy Commissioner 
in this case was not called upon to decide 
any dispute between the plaintifi and the 
institution. As stated earlier the plaintifi 
was not a party to the proceedings and 
orders have been obtamed without refer- 
ence to the dispute, behind his back. 
Section 62 provides for suits by any party 
that may be aggrieved by the order of 
the (Commissioner passed on appeal 
made to him. An order under Section 
57 (c) of the Act h^ not been made a 
decision in rem to bind persons not par- 
ties to the proceedings. So long as the 
plaintiff’s rights are not affected, his title 
placed in jeopardy and his possession and 
enjoyment of the property not interfered 
with, he may ignore orders and proceed- 
ings to which he is not a party and which 
in law are not binding on him, A mere 
declaration behind the back of the plain- 
tiff without reference to him, that the 
property is that of the temple will not 
affect the plaintiff. What affected the 
plaintiff was the much later attornment 
by the second defendant-Board against 
whom the certificate under Section 57 
was obtained and the Board’s refusal to 
pay rents to the plaintiff. 

7. Section 87 of the Act enables a 
person who has been appointed as trus- 
tee or Executive Officer of a religious 
in^tution or to discharge the functions 
of a trustee of a religious institution, 
when resisted in or prevented from ob- 
taining possession of the property of a 
religious institution by a trustee, office- 
bearer or servant of the religious institu- 
tion who has been dismissed or sus- 
pended tirom his office or is otherwise not 
entitled to be in possession or by any per- 
son claiming or deriving title from such 
trustee, office-bearer or servant, to secure 
possession by summary proceedings be- 
fore specified alias of Magistrates. But 
the summary procedure cannot be avail- 
ed of against a person claiming in good 
faith to be in possession on his own ac- 
coimt or on account of third parties, that 
is, not on account of trustees, office- 
bearers and servants of the temple dis- 
missed or suspended or otherwise not 
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entitled to be in possession. To set an 
order for delivery under the Section the 
person who coxild claim possestion xmder 
Section 87 has to produce a cerMcate by 
the Commissioner in the prescribed form 
setting forth the property in question. 
Under the proviso to S 87 before issuing a 
certificate in, respect of any property, the 
Commissioner h^ to give notice to the 
trustee, office-holder or servant of the 
religious institution, as the case may be 
and consider the objections, if any, made. 
The certificate is conclusive for the ptir- 
pose of the proceedings under the sec- 
tion. Dispossession of persons bona fide 
in possession on their own account is not 
contemplated in these proceedings. Sec- 
tion 87 further expresdy provides that 
nothing in the section shall bar the in- 
stitution of a suit by any person aggriev- 
ed from an order under the section for 
establishing his title to the suit property, 
that is the existence of right of suit even 
to persons against whom proceedmgs 
under Section 87 are specifically contem- 
plated and have been taken if they are 
aggrieved, is recognised. A fortiori smt 
by a third party to establish his right in 
any properti' that may be the subject of 
an order under Section 87 would require 
no saving even. It is not a suit which is 
provided imder the Act: it is not barred 
under the Act and therefore cannot be 
subject to the restrictions foimd in Sec- 
tion 62 of the Act The smt instituted in 
the present case is ope for a declaration 
of title with consequential relief of in- 
jimction by a stranger to the proceedings 
under the Act This is not therefore a 
suit which is contemplated under Section 
62 of the Act, and clearly Section 87 does 
not bar the suit in question. Section 93 
in the circumstances cannot stand in the 
way of institution of the present suit 
The first contention fails. 

8. As regards the plea of non-joinder 
of other trustees, no doubt where a reli- 
gious institution has plurality of trustees 
the institution cannot be represented tm- 
less all the trustees are made parlies. If 
the temples are to be bound by this 
judgment all the trustees are necessary 
parties. But the present suit is framed 
as against the first defendant restraining 
him from in any way objecting to the 
payment of rent the second defendant 
Board to the plaintifi. As our learned 
brother Kailasam, J., points out the suit 
is not against the first defendant in his 
capacity as trustee appointed by the Reli- 
gious Endowments Board. It follows that 
this plea of non-jomder of other trustees 
also fails. 

In the result the Letters Patent Ap- 
peal fails and is dismissed with costs. 
BDB/D.V.C. Appeal dismissed. 


AIR, 1969 MADRAS 112 CV 56 C 26) 
RALIAKRISHNAN AKD 
SADASIVAM, JJ. 

Sivasankara Mehta, Appellant v. Li/s. 
Bagwandas Arjunlal Bankers and others. 
Respondents. 

Original Side App. No. 43 of 1966 and 
C. LL P. Nos. 12111 of 1967 and 13495 of 
1967. D/- 28-11-1967 against judgment of 
Rarnammiti, J., in Appln. No. 238 of 1965, 
D/- 26-4-1966. 

Presidency-Towns Insolvency Act 
(1909), Ss. 9 (e) and 12 (b), (c) — Civil P. 
C. (1908), O, 38, E. 11 — Attachment be- 
fore judgment of moveable property — 
Sxiit decreed and attachment made abso- 
lute on 20-11-1964 — Petition on 19-3- 
1965 to execute decree by sale of attach- 
ed property — Petition ordered on 31-3; 
1965 — Insolvency petition on 7-7-1965 
•— Held, petition was within time — Pe- 
riod of three months had to he counted 
from date of completion of 21 days after 
filing execution petition (i. e., 19-3-1965): 
AIR 1931 Cal 24G, Rel. on; Appln. No. 238 
of 1965, D/- 26-4-196G (Llad), Affirmed — 
O. 38, R. 11 conld be r^ed upon for pur- 
pose of realising amount by sale of pro- 
perty without fresh attachment — That 
order could not be viewed as a deeming 
prorision having the effect of dating exe- 
cution petition retrospectively to date of 
decree itself when attachment is made 
absolute: Case law discussed. 

(Paras 3 to 7) " 

Cases Referred: Chronological » Paras 
(1963) AIR 1963 Llad 217 (V 50)= 

ILR (1963) Mad 194 (FB), Subra- 


maniam v. Sundaram 8 

(1942) AIR 1942 Llad 512 (V 29)= 

1942-1 Llad LJ 428, Chidambara 
Lludaliar v. Ranganatham 9 

(1937) AIR 1937 Llad 84 (V 24)= 
Ramanandhan v. Veerappa 8 

(1936) AIR 1936 Llad 91 CV 23)= 

ILR 59 Llad 303, Dalaj'ya v. 
Sundara Narayana 8, 9 

(1931) AIR 1931 Cal 246 (V 18)= 

ILR 57 Cal 1274, Lit, Anupama 
Debi V. Gurudas Chaterji 8 

(1924) AIR 1924 Llad 494 fP 11)= 


ILR 47 Llad 483 (FB), Meyyappa 
Chettiar v. Chidambaram Chettiar 9 
(1921) AIR 1921 Llad 163 CV 8)= 

ILR 44 Mad 902 (FB), Arunachala 
Chetti V. Periasami Sorvai 8, 9 

(1899) 1899-1 QB 626=68 UQB 
344 In re. Beeston I 3 

Sivaramakrishniah, for Appellant. 

RAM.4.ERISHNAN, J.; — This appeal 
filed trader the Letters Patent is directed 
against the order of Ramamurti, J. in 
L P. No 42 of 1955, a petition filed by a 
creditor to adjudge one Sivasanlrara 
Mehta, the appellant, an insolvent The 
groirad relied on by the petitioning credi- 
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tor is a brief one. He alleged that the 
debtor’s properties were attached in exe- 
cution of a decree passed by the City 
Civil Coiart, Madras for payment _ of 
money, that the attachment remained 
subsisting for a period of more than 21 
days, and that consequently this amount- 
ed to an act of insolvency, as defined in 
Section 9 (e) of the Presidency-Towns In- 
solvency Act. That section is in the fol- 
lovring terms — 

"A debtor commits an act of insolvency 
in each of the following cases: — (e) if 
any of his property has been sold or at- 
tached for a period of not less than 21 
days in execution of the decree of any 
Court for the payment of money.” 

Under Section 12 (c) such a petition has 
to be filed by the creditor within three 
months from the ac^ of insolvency relied 
upon. It was alleged by the appellant 
in answer to the petition that the act of 
insolvency had occuired long prior to the 
period of three months before the pre- 
sentation of the petition and that, there- 
fore, the petition was barred by time. 
The learned Judge held that the_ petition 
was not so barred, bearing in mind the 
relevant dates in the erase, and adjudged 
the appellant insolvent as prayed for by 
the order dated 26-4-1966. The debtor 
appeals. 

2. Certain dates are important for the 
purpose of a appreciating the points in 
controversy. The petitioning careditor at- 
tached before judgment the mcjveable 
properties of the appellant in a suit filed 
by him in O. S. No 2783 of 1964 on the 
file of the City Civil Court, Madras. The 
suit was decreed for a sum of Ks. 4550/- 
on 20-11-1964 and the attachment before 
judgment was made absolute on the same 
date. On 19-3-1965, the petitioning cre- 
ditor, the decree-holder in the above 
suit, filed an execution petition in the 
City Civil Court, Madras, praying for 
the saile of the moveables of tiie appel- 
lant, which were the subject-matter of 
the attachment mentioned earlier. The 
execution petition was ordered on 31-3- 
1965 and thereafter it was adjourned for 
filing sale papers. The present insol- 
vency petition W’as filed in 7-7-1965. The 
learned Judge was of the opinion that 
the act of insolvency within the mean- 
ing of Section 9 (e) of the Act was com- 
pleted when 21 days elapsed from 19-3- 
1965, the date of the filing of the execu- 
tion petition and that, therefore, the in- 
solvency petition filed on 7-7-1965 was 
v-nthin three months thereafter and 
therefore was in time. Alternatively it 
was contended by the learned Counsel 
for the petitioning-creditor before the 
learned Judge, that time should be re- 
ckoned for the purpose of limitation from 
Sl-3-1965 when notice of the execution 
petition for the purpose of proceeding 
with the sale of moveables was served 
1969 Mad/8 IV G— 29 


on the Registrar of the City Civil Court, 
Madras and from that point of view the 
petition was in time. But the learned 
Judge did not consider this alternative 
aspect, and gave the opinion that even 
if &e date of the filing of the execution 
petition on 19-3-1965 is taken into ac- 
count, calculating 21 days thereafter, the 
insolvency petition must be considered to 
be well within time. 

3. In this appeal, learned Counsel for 
the appellant, Mr. Sivar amakri^Viniab^ 
contended that on the principle laid down 
by several deciaons of Courts in India, 
the act of insolvency enunciated in Sec- 
tion 9 fe) of the Act is not a continuing 
one and that the moment 21 days elapse 
from the date of the attachment of tiie 
property of an insolvent in execution of 
a decree for money, the act of insolvency 
becomes complete. Thereafter the three 
months period of time has to be counted 
for the purpose of limitation under Sec- 
tion 12 (b). The authorities relied on in 
this connection are in Re, Beeston, 1899-1 
QB 626, which was followed in Mt. Anu- 
pama Devi v. Gmrudas Chaterji, HR 57 
Cal 1274= (AIR 1931 Cal 246) and several 
other decisions. Of these decisions MuUa 
in his Law of Insolvency in India, 2nd 
Ednu at page 124 observed — 

"The fact that the attachment conti- 
nues for more than 21 days is not a con- 
tiniiing act of insolvency. Nor is there 
a repetition of the act of insolvency at 
the expiration of every 21 days there- 
after. Once these days have elapsed, the 
act of insolvency is complete. A petition 
therefore must be presented within three 
months of the completion of the first 21 
days, though the attachment may conti- 
nue for more than 21 days”. 

This principle has become well establish- 
ed in this coxmtry and has to be adopted 
In this case also. 

4. The next and in fact the principal 
argument relied upon by the learned 
Counsel for the appellant is this. Order 
XXXVm Rule 11, Civil Procedure Code 
reads thus: 

"Where property is vmder attachment 
by virtue of the provisions of this Order 
and a decree is subsequently passed in 
favour of the plaintiff, it shall not be 
necessary upon an application for execu- 
tion of the such decree to apply for a 
re-attachment of the property”. 

The effect of this order is to lay down 
that when there is an attachment before 
judgment, and subsequently a decree is 
passed making the attachment absolute 
and if thereafter an execution petition is 
filed for executing the decree, the ante- 
rior attachment can be relied upon for 
the purpose of realising the amount of 
the decree by sale of the proper^ vrith- 
out a fresh attachment. According to 
the learned Counsel for the appellant. 
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in such cases "where the fact of attach- 
ment of a debtor’s property in execution 
of a decree is relied upon as an act of 
insolvency under Section 9 (e) of the Pre- 
sidencv-Towns Insolvency Act, the termi- 
nus a quo for the purpose of calculatmg 
the three months period of limitation 
must be counted from the expiry of 21 
days from the date of the decree which 
makes the attachment absolute. Accord- 
ing to the learned CounseL even though 
m fact an execution petition is filed .long 
subsequent to the decree. Order XXXVIII 
Rule 11 Civil Procedure Code must be 
viewed as a deeming proviaon having 
the effect of dating the execution peti- 
tion retrospectively to the date of the 
decree itself when the attachment is 
made absolute. We are unable to agree 
with this contention. The purpose of a 
deeming provision in a statute is to 
create by a legal fiction something which 
was not there before. But in cases where 
Order XXXVIII Rule 11 Civil Procedure 
Code apphes and an attachment had al- 
ready existed before the execution peti- 
tion is filed, that order merely declares a 
right in the decree-holder to proceed with 
the execution on the basis of the pre- 
existing attachment without the need to 
obtain a fresh attachment. No question 
of deeming provision arises In such cases. 

5. Further, if we are to concede the 
proposition put forward by the learned 
Counsel for the appellant it will amount 
in many cases to casting an oppressive 
burden on debtors. The proposition 
amounts to saying that the moment the 
property is attached before judgment and 
the attachment before judgment is made 
absolute on the pasang of the decree' In 
the judgment the attachment for the 
purpose of Section 9 (e) of the Presidency 
Towns Insolvency Act will commence 
from the date of the decree Irrespective 
of whether the decere-holder elects to 
execute the decree by filing an execution 
jpetiUon or whether he is prepared to 
jgive some accommodation to the judg- 
,meni-debtor to satisfy the decree. In 
'other words, on the expiry of 21 da^’S 
jfrom the date of decree, an act of insol- 
'vencv becomes complete and the judg- 
ment-debtor will have to face the conse- 
jOuence of an insolvency petition which it 
[mav be open to any creditor to file with- 
jin three months and 21 davs after the 
loassing of the decree. Such an intention 
’■cannot be inferred either from the 
.language of Order XXXVIII Rule IL 
C P. C. or Section 9 (e) of the Pres- 
idency Towtis InsoU’ency Act. 

6. In the present case, it appears to 
us. that it Ls by reliance on the fact that 
such an extreme proportion wall enable 
the appellant to urge a plea of limitation 
that this argument appears to have been 
put forw-ard. But on the other hand. If 
we are to concede the above proposition 


the hardship that will be caused to de- 
btors will in many cases be oppressive 
and unconscionable. It could not be the 
intention of the statute to impose such an 
onerous consequence, on the mere passing 
of a decree along with an attachment of 
the judgment-debtor’s property' made 
before judgment which becomes absolute 
on the passing of the decree. 

7. Several dedsions dted in this co»- 
nection do not support the aboTC extreme 
view taken by the learned Counsel for 
the appellanL In fact, the learned 
Counsel wms fair enough to concede that 
the proposition which he has put for- 
ward above is without authority of any 
decision, and he wants us to lay down 
the law in the manner suggested by him 
for the first time in this casa On the 
other hand, if we read carefully the 
decisions died at the Bar. there is prac- 
tically a consensus of view to hold that 
the terminus a quo for computing the 
three months period of limitation under 
Section 12 (b) of the Act is the actud 
date of the filing of the execution peti- 
tion followed by 21 days thereafter, ^d 
that this will be the case when the filing 
of an execution petition follows an at- 
tachment before judgment and Order 
XXXVIII Rule 11 is applied thereafter. 

8. In Dalayya v. Sundaram Narayana. 
ILR 59 Mad 303 at p. 309=(AIR 1936 
Mad 91 at p. 93) Varadachariar, J.. speak- 
ing for the Bench observed; 

"As a question of prindple, if an at- 
tachment before judgment can be treat- 
ed as an attachment for purposes of exe- 
cution at all, it is difficult to see what 
necessity there is for an order of Court. 
The more reasonable view seems to ss 
to be to hold that from the time the 
decree-holder applies for execution, be 
elects to avail himself of the attachment 
before judgment and from that moment 
the attachment available for purpcses of 
execution”. 

In Ramanandhan v. Yeerappa. AIR 1937 
Mad 84 at p. 89. a Bench of this Court 
held that before the attachment before 
judgment can become an attachment io 
execution of the decree, there must be 
some unmistakable declaration of the 
decree-holder’s intention to execute 
the decree, that in ordinary cases 
such an election or declaration of 
Intention would be made by presenting 
an execution apnlication. but it does not 
that in every case without excep- 
tion it should be done In this manner and 
in no other and that if the intention to 
execute can be inferred from other (dr- 
cumstances. It is sufficient The decirioa 
in ILR 59 Mad 303=(A1R 1935 Mad 91) 
was followed by a recent Full Bench of 
this Court in Subramaniam v. Sundram, 
ILR (1963) Mad 194 at p. 202=(AIR 196J 
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Mad 217 at p. 219) (FB) -where the Full 
Bench observed: 

" an attachment before judgment 

automaticall-y becomes an attachment in 
execuUon of the decree, when the de- 
cree-holder apphes for an order of the 
Court directing the sale of the property 
attached and Aat the subsistence of such 
an attachment for more than 21 days 
after the application for sale has been 
made by the decree-holder can be rehed 
upon as an act of insolvency under Sec- 
tion 9 {el of the Presidency-Towns Insol- 
yency Act”. 

Referring to the eSect of O. XXXVIII 
Rule 11 C. P. C, in a Full Bench decision 
of this Court reported in Arunachala 
Chetti V. Periasami Servai, ILR 44 Mad 
902 at p. 910='AIR 1921 Mad 163 at p. 
1671 (FBI Wallis. C J., who delivered the 
opinion of the Full Bench, at page 910 of 
the report (ILR MadJ=(at p. 167 of AIR) 
observed — 

"Order XXXVIII Rule 11 does not. in 
my opinion, enable us to say that pro- 
perty attached before judgment becomes 
property attached in execution of a 
decree upon the mere passing of a de- 
cree for the plaintiff, either within ^e 
meaning of Article 11 of the Limitation 

Act or of Order XXI Rule 57 as 

execution may never be applied for, but 
merely enables the decree-holder to ap- 
ply for execution by sale of the attached 
property without a fresh attachment." 
Though that decision dealt \vith Article 
11 of the Limitation Act, as well as 
Order XXI Rule 57 C. P. C., in the con- 
text of Order XXXVIll Rule 11 C P. C. 
•the above observations will be equally 
v^d when we have to construe what is 
meant by the terms "attachment in exe- 
cution of a decree” for the purpose of 
Section 9 (e) of the Presidency To-wns 
Insolvency Act. 

9. There is an observation of one of 
the learned Judges who constituted the 
above Full Bench, Spencer. J., at page 
911 of the report (ILR Mad)— (at p. 167 
of AIR)— 

'Tf. on the other hand, a decree is 
passed and an attempt is made to exe- 
cute it, what was an attachment before 
judgment becomes in effect an attach- 
ment in execution of a decree, because 
Order XXXVIll Rule 11 declares that no 
re-attachment is necessary. As attach- 
ment is the first step in the execution of 
all decrees against property, just as sale 
or dehverv of oroperty is the last step, 
the effect of this prowsion is that execu- 
tion is made to. date back to the first at- 
tachment which was before judgment.” 
We cannot construe this observation of 
Spencer. J., which appears to have been 
nothing more than a passing observation, 
to imply that for the purpose of Section 
S (e) of the Presidency Towns Insolven- 


cy Act, on the filing of an application for 
execution of a decree where there has 
been an attachment before judgment, a 
retrospective effect is given for the pur- 
pose of antedating the terminus a quo 
for the purpose of computing limitation 
imder Section 12 (b) of the Act to the 
date of the judgment when the attadi- 
ment was made absolute. In fact, in ? 
later Full Bench decision in Meyyappa 
Chettiar v. Chidambaram Chettiar. ILR 
47 Mad 483= (AIR 1924 Mad 494) (FB) 
which followed the decision in ILR 44 
Mad 902= (AIR 1921 Mad 163), Ramesam 
J., at page 508 of the report (ILR Mad)= 
(at pp 502-503 of AIR) made the com- 
ment that in the earlier Full Bench 
decision Spencer, J., "may be regarded 
as going further than the others”, when 
he agreed with the other Judges to the 
extent that at least after the order for 
sale, the attachment before judgment be- 
comes one in execution. In a decision of 
a Bench of this Court reported in 
Chidambara Mudaliar v. Ranganatham. 
1942-1 Mad LJ 428=(AIR 1942 Mad 512) 
the question arose under Section 9 (e) 
of the Presidency Towns Insolvency AcL 
In that casa the petihoning creditor filed 
a suit against the appellants and obtam- 
ed an attachment before judgment, 
which was confirmed when he obtained 
a decree on 27-7-1941. On 11-9-1941, 
the decree-holder applied for the sale of 
the property which was already under 
attachment The insol-vency petition was 
filed for adjudicating the appellants on 
17-10-1941, relying on Section 9 (e) of 
the Presidency To-wns Insolvency Act 
The learned Judges observed that when 
an execution application is made, the 
attachment automatically becomes an at- 
tachment m execution of the decree and 
no other construction is open. They fol- 
lowed the earher decision dted above in- 
cluding the judgment of Varadachanar. 
J., in ILR 59 Mad 303=(AIR 1936 Mad 
91) No doubt the occasion did not 
arise in that case for examining fully 
when the terminus a quo for purpose of 
Section 12 (b) commenced: nor was a 
contenPon like the one urged by the 
learned Counsel for the appellant herein 
placed before the Court; the only dispute 
was whether an attachment effected be- 
fore iudgment can be deemed to be an 
attachment in execution of the decree cn 
the fihng of a subsequent execution peti- 
tion But the observation of the learned 
Judges that on the making of an execu- 
tion petition the attachment before judg- 
ment automaPcally becomes an attach- 
ment in execution of the decree shows 
that the Bench -was having in mind the 
principle that the act of insolvency for 
the purpose of Section 9 (e) of the Act 
would be committed only if the execu- 
tion petition is filed and 21 days run 
thereafter. In fact. Mullah in his law of 
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Insolvency, in India, 2nd Edn, to which 
we have made reference already, has re- 
ferred to this judgment at page 124 of 
his book for holding 

"That an attachment before judgment 
pan be relied upon as an act of insolven- 
cy where the decree-holder elects to 
avail himself of the attachment and ap- 
plies for execution inasmuch as from 
tiie moment of such apphcation the at- 
tachment becomes available^ for the pur- 
pose of execution there being no neces- 
sity for a fresh order of attachment by 
the Court”. 

10. In view of the above considera- 
tions, we are of the opinion that there is 
no merit in the appeal, which is dis- 
missed with costs of the petitioning cre- 
ditor. 

AKJ/D.V.C, Appeal dismissed. 


AIR 1969 MADRAS 116 (V 56 C 27) 
VENKATADRI, J. 

K. T. Kosalram, Petitioner v. Dr. San- 
thosham and others. Respondents. 

Election Petn, No. 10 of 1967, Appln. 
No. 1333 of 1967, D/- 11-7-1967. 

Representation of the People Act 
(1931), Ss. 82, 90 — Returning Officer ■ — 
Whether proper or necessary party to 
election petition — Civil P. C. (1908), 
O. 1, Rr. 1, 3 and 10. 

Section 82 of the Act is not final and 
concluave in the matter _ of array of 
parties to an election petition. Provisions 
of Civil P. C. can be used and utilised. 
The Act does not say, whether the Re- 
turning Officer is either a necessary 
party or proper party in an appropriate 
case. "Whenever there are allegations of 
bad fEuth, misconduct and impropriety 
and not merely illegality made against 
the Returning Officer in an election peti- 
tion. the Returning Officer is a proper 
party though S. 82 does not make him a 
necessary party. Section 90 of the Act 
enables the Tribunal to implead the Re- 
turning Officer as a party under the pro- 
■vdsions of the Civil Procedure Code which 
are expressly made applicable to the 
trial of election petitions, subject to the 
proviaons contained in the Representa- 
tion of the People Act and the Rules 
made thereunder: Case law discussed. 

(Paras 8. 13) 

Cases Referred: Chronological Paras 
(1963) 3 Doabia’s Ele Cases 206, 
Dwijendralal Sengupta v, Hare- 
krishna Kunar 12 

(1959) 22 Ele LR 45 (Ele Tri Kel- 
lore). Returning Officer, Atmakur 
V. Kondiah 11 

(1958) 15 Ele LR 219 (kIP). Inayat- 
ullahkhan v. Diwanchand ilahajan 11 
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(1954) AIR 1954 SC 210 (V 41)= 

1954 SCR 892, Jagannath v. Jas- 

want Singh H 

(1952) 1 Ele LR 194 (Ele Tri 

Bom), G. C, Partabrai v. A. T. 

Chaharmal 10, 2.2 

(1952) 2 Ele LR 121 (Ele Tri Cal), 

Nrisimha Kumar Sinha v. S. C, 

Ghosh 21 

Govt. Pleader, for Applicant; K. V, 
Sankaran for V. Sankaran and R. 
Nadanasabapathi and U. N. R. Rao and 
N. Srvasankaran, for Respondents. 

ORDER: — This is an application by 
the Returning Officer, Tiruchendur Par- 
liamentary Constituency, to strike off 
his name from the array of parties in 
Election Petition No. 10 of 1967. The 
applicant figures as the fifth respondent 
in the election petition. In this applica- 
tion, he states that he is neither a nece^ 
sary party nor a proper party to the peti- 
tion, that no relief has been asked for 
against him , that it cannot be said that 
the presence of the applicant will in any 
way enable the Court to adjudicate more 
effectively and completely the questions 
raised in the election petition, that he 
has acted only in the course of his duty 
as Returning Officer and has not done 
anything contrary to the statute, that the 
election petition has not disclosed any 
cause of action against him and that, 
therefore, his name may be struck off 
from the array of parties in the election 
petition. 

2. The election petitioner has stated 
in his counter that he has impleaded the 
applicant as a party since he is of opinion 
that the applicant is a proper party, 
though not a necessary party. 

3. The elected candidate (Dr. kL San- 
thosham) ^tes in his counter that, since 
the petitioner in the election petition has 
made several allegations of improper con- 
duct on the part of the Returning Officer 
and his staff in the matter of counting 
of votes and_ in not exercising adequate 
vi^ance, it is just and necessary to re- 
tain him in the array of parties in order 
to enable the Court to determine the 
truth of the allegations 

4. In the election petition, there are 
several allegations of irregularities com- 
mitted by the applicant in the matter of 
counting and rejection of votes, in the 
wav of maintaining the secrecy of votes 
and in the unla%’,'ful manner in which he 
and his subordinates discharged their 
duties during the election. 

5. The Returning Officer plan's an im- 
portant part in an election and the office 
of the Returning Officer Is an honourable 
and distinguished one. The Returning 
Officer should be free from partiality, 
should not be prone to misconduct and 
should not give arbitrary decisions. He 
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is expected to maintain the secrecy of 
voting and he must satisfy himself whe- 
ther a candidate is eligible and if he is 
not satisfied, then he can disqualify him. 
He should follow the instructions given 
to him strictly, before and after the elec- 
tion. 

6. Learned Government Pleader ap- 
pearing for the applicant-Retuming Offi- 
cer contends that the applicant cannot be 
impleaded tmder the provisions of the 
Representation of the People Act 1951; 
for, under that Act, only the contesting 
candidates and the returned candidate 
can be made parties to the petition. If 
there is any allegation in the petition as 
to breach of official duties in connection 
with the election, the Act provides that 
the official shall be punishable with fine. 
Even assuming that the serious allega- 
tions against the Returning Officer are 
true, he can be summoned to give evi- 
dence in the course of trial of the elec- 
tion petition. 

7. Under the circumstances, an inter- 
esting question of election law and pro- 
cedure arises, viz., whether the Return- 
ing Officer, when allegations of Ulegality, 
irregularity and impropriety are made 
against him, is a necessary or a proper 
party to an election pefation, or whether 
he should be impleaded as a party or 
whether he should be deleted if he is al- 
ready made a party to an election peti- 
tion. 

8. This question must be determined 
with reference to the particular statute, 
viz., the Representation of the People 
Act 1951 and the Rules made thereunder. 

It is true Section 82 of the Act provides 
for array of parties to an election peti- 
tion. But it is not final and conclusive. 
Hie provisions of the Civil Procedure 
Code can be used and utilised either for 
impleading or for addmg of parties to a 
petition. Further, the Act does not say 
that the Returning Officer is either a 
necessary party or a proper party in an 
appropriate case. 

9. In Halsbury's Laws of England, 
Simonds Ed. 3rd Edn. VoL 14 in para 
446, the law on this aspect of the matter 
is summed up in the following words; — 

"Where, however, a parliamentary 
election petition complains of the con- 
duct of a Returning Officer, he will, for 
all the purposes of the Act, except as 
regards the admission of respondents in 
his place, be deemed to be a respondent. 
The allegation against the Returning 
Officer need not necessarily be one of 
wilful misconduct, and he may be joined 
as a respondent — where the acts or 
omissions or negligences complained of 
are not personal but are those of his 
subordinates". 

From the cases reported in Election Peti- 
tions by O'Molley and Hardcastle, It can 
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be gathered, that, if it is proposed to 
give evidence at the hearing of an elec- 
tion petition to implicate the Returning 
Officer, he should be made a respondent 
and that a mere proposal to offer evi- 
dence impheating the Returning Officer 
wall not enable one to take out summons 
as no charge has been made against him 
in the petition. In another case, the 
presiding Judge refused to allow the res- 
pondent in an election petition to serve 
a copy of the petition on the Returning 
Officer on the groimd that it was un- 
necessary. as. by the fact of the conduct 
of the Returning Officer being complain- 
ed of, he was already deemed to he a 
respondent. But on a summons being 
subsequently taken out by the returning 
officer for particulars of the charges 
against him, another Judge held that ha 
was not a party as wilful misconduct was 
not alleged against him. The trend of 
opinion from these English cases seems to 
be that, whenever there is any allega- 
tion of misconduct, he must be deemed 
to be a proper party. 

10. The earliest case that can be trac- 
ed, for the purpose of answering the 
question whether a Returning Officer is 
a necessary or a proper party, is G. C. 
Partabrai v. A. T. Chaharmal, (1952) 1 
Ele LR 194 at p. 200 (Ele. Tri. Bom) 
where it is observed — 

"Section 82 of the Representation of 
the People Act 1951 provides that the 
petitioner shall join as respondents to 
his petition all tiie candidates who were 
duly nominated at the election. It is not 
stated anywhere in the said Act that the 
Returning Officer should not be made a 
party. Under the Civil Procedure Code, 
a person may be made a party to an 
action either because he is a necessary 
party or a proper party”. 

11. In that case, the Tribunal was not 
prepared to say that the respondent No. 
8 (Returning Officer) was a necessary 
party to the petition, but in view of the 
allegations of irregularity and illegality 
made against him and his subordinates 
by the petitioner therein, the Tribunal 
thought that the Returning Officer was a 
proper party. In Nrisinha Kumar Sinha 
V. S. C. Ghosh, (1952) 2 Ele LR 121 (Ele 
Tri Cal), though the question arose whe- 
ther the Returning Officer was a neces- 
sary or proper party in an election peti- 
tion, it was conceded that the final deci- 
sion did not depend on that issue and 
neither party proposed to e>:amine the 
Returning Officer as his witness but 
wanted to have him as a Court witness. 
The Tribunal, however, did not deem it 
necessary to examine him as a Court wit- 
ness in the circumstances of that casa In 
Jagannath v. Jaswant Smgh, AIR 1954 
SC 210. their Lordships of the Supreme 
Court have observed that non-compli- 
ance with the provisions of the law re- 
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laling to the impleading of partiK is 
not necesmrilY falaJ and can be cured, 
that it is for the Tribunal to determine 
the matter as and when it anses in ac- 
cordance vrith the proviaons of the Code 
of Civil Procedure vrhich have been made 
expressly appbcable and that further the 
array of parties as protoded by Section 82 
is not final and conclusive In Inayat- 
nllah Khan v. Diwanchand liahaian, 
(1958) 15 Ele LR 219 (IvIPl there was an 
allegation of corrupt practice against the 
Eetummg Officer that he wrongftillv re- 
fused to allow recount of the votes but 
he was not impleaded as a party — nei- 
ther party cared to summon him as a 
witness During the course of the hearing 
of the- appeal, the Court, however, gave 
a telegram to the RetuminH OScer in- 
forming him of the date of hearing and 
leaving it to him to take the next step. 
The Ofiicer. however, did not choose to 
appear. But his non-appearance was not 
mistaken fay the Court, as it was of opi- 
nion. on the materials placed before it. 
that there was no cor ru p t practice on the 
part of the Returning Omcer but only an 
improper exercise of judgment on his 
part The Question whether the Return- 
ing OScer was a necessary or a proper 
part^' was, therefore, left open. But in 
Returning OScer. Atmakur v Rondiah, 
(1959) 22 Ele LR 45 (Ele. Tii. Kellore), 
the Election Tribunal held that the Re- 
tuming Officer was not a necessaiy or a 
proper party to an election petition, even 
though allegations were made against 
him in the petition. According to the 
TribunaL if the allegations against the 
Returning Officer are proved, it can take 
action under Section 90 of tte Represen- 
tation of the People Act. 

12. In Dwijendralal Sengupta v. 
Harekxishna Kunar, (1953) 3 Doabia's Ele 
Cases 205. the Calcutta High Court had 
an occaaon to consider in exlenso whe- 
ther the Returning Officer was a neces- 
Eary or proper party to an election peti- 
tion. In that case, there were allegations 
of bad faith, misconduct and impropriety 
In the election petition against a Return- 
ing Officer. He was not impleaded as a 
party but the election petitioner under- 
took to summon him as a witness at the 
time of the triaL It was explained fay 
the Court that the witness at one stage 
wpuld have to be declared hostile to' the 
petitioner and the petitioner may have 
to cross-examine his own witness. Eaual- 
ly if the otoer sde called him as a wit- 
ness and his evidence would come as a 
surprise. It was also observed by 
the Court that, if the Returning Officer 
was joined as a partv to the eleclioa 
petition, then he had got to make out his 
case in his wntten statement or in ans- 
wer to the allegations in the petition so 
that even’ one would know what his 
enswars ware and the party might come 


ready with his evidence to meet toe evi- 
dence of toe Returning OScer. On toe 
facts of that case, toe Calcutta High 
Court held that the Returning OScer was 
a proper partv. On a review of the 
case law. toe Calcutta High Court fol- 
lowed toe decision in (1952) 1 Ele LB 
294 (Ele. Trl Bom.). 

13. Even under toe provisions of toe 
Representation of the People Act, whei- 
ever there are allegations of bad faith, 
misconduct and impropriety and not 
merely illegality made against toe Re- 
turning OScer in an election petition, toe 
Returning OScer is a proper party 
though not a necessary party. In proper 
cas^ toe Returning OScer may be a 
proper party to toe election petition, 
even though Section 82 of the Act does 
not make him a necessary party. Sec- 
tioT) 90 of the Act enables the Tribunal to 
implead the Returning OScer as a party 
under the provisions of the C3vil Proce- 
dure Code which are expresdy made ap- 
plicable to toe trial of election petitions, 
subject to toe provisions contained in toe 
Representation of the People Act and the* 
rules made thereunder. 

14. For toe foregoing reasons and in 
view of toe fact that serious allegations 
of irregularity', illegalitv’ and impropiaety 
are made against toe Retummg OScer in 
toe election petition. I feel that he is a 
proper partv to the election petition. 

15. In toe result the application is 
dismissed but without costs. 

VGW/D.V.C. Application dismissed. 
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C. S. Devasahayam, PetitiDner r. Gov- 
ernment of Madras by its Chief Secy. (?. 
S.) Itadras. Respondent 

V.’iil Petn. Ivto. 171 of 1957, D/- 1-2- 
1958. 

Constitution of India. Arts. 14, 15 and 
16 — Einployment — Equality of Treat- 
ment — Person discriminated against has 
right to challenge discriminstory order 

— Discrimination when permissible — 
Two tests laid down — Civil Services in 
Madras State — Age of superannuation in 
some services only, raised to fifty eight 

— Dearth of experienced officers and 
need of technically qualified officers .were 
criteria, where retirement age was rais- 
ed — - Age not raised for service in Com- 
mercial Tax Department for the same 
lessons — Held there was no discrimina- 
tion. 

Cor.strumg the provistens of Articlss 
14.15 and 16 of the Constitution of Ind.a, 
it is dear that a Government suvant is 
entitled to equality of tre atm ent in res- 
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pect oi matters rdating to employment 
imder Article 16 (1) and that would in- 
clude the provision as to salary, periodi- 
cal increments, terms as to leave, as to 
gratuity, as to pension and as to the age 
of superannuation. The person adversely 
affected is enPtled to challenge any order 
on the groimd of discrunination. But its 
vahditv can be sustained if two tests are 
satisfied. The first test Is that the classi- 
fication on which it is founded must be 
based on an intelligible differentia which 
distinguishes persons or things grouped 
together from others left out of the 
group. The age of retirement in Madras 
State Government servants is fixed ^ as 
fifty five. But as regards certain services 
in the State Service, the age of super- 
annuation was increased to fifty eight. 
Dearth of officers in the service is an 
intelligible diSerentiation and has to be 
accepted as vahd classification. Need of 
the Government to utilise the services of 
the technicaUy Qualified and experienced 
persons is another valid reason. These 
are adequate and valid groun^ for classi- 
fication. The second test is that the 
differentia in question must have a rea- 
sonable relation to -the object sought to 
be achieved by the rule or ^tutory pro- 
vision in question. The object sought to 
be achieved is efficient public service, 
and this could be achieved only by 
taining persons in service when there is 
a dearth of persons applying for those 
posts. Therefore when the superannua- 
tion age of officers in Commercial Tax 
Department was not raised, as there was 
no dearth of officers, there was no ^e 
of bad classification or of discrimination. 
AIR 1958 SC 538 (547. 548) & AIR 1962 
SC 36 (40-41). ReL on; AIR 1963 SC 268 
& AIR 1965 SC 280 & AIR 1965 SC 
1567, Distlng. (Paras 4 and 5) 

Cases Referred; Chronological Paras 
(1965) AIR 1965 SC 280 (V 52)= 

1967-2 Lab U 246, Shivacharana 
v. State of Mysore 5 

(1965) AIR 1965 SC 1567 (V 52)= 

1965-1 SCR 693. Bishun Narain 
v State of U. P. 6 

(1963) AIR 1963 SC 268 (V 50)= 

(1963) 1 SCR 707. Panduranga 
Rao v. Andhra Pradesh P. S. 
Commission 6 

(1962) AIR 1962 SC 36 (V 49)= 

1962-2 SCR 586. General Manager, 
Southern Railway v. Rangachari 5 
(1958) AIR 1958 SC 538 (V 45)= 

1959 SCR 279. Ram Krishna D^- 
mia v. Justice S..R. Tendolkar 4 

LL V. Krishnan. for Petitioner: Advo- 
cate-General for Govt- Pleader and T. 
Salvaraj. for Respondent 

ORDER: — This Writ Petition Is filed 
by a retired Deputy Commissioner of 
Commercial Taxes for the issue of a 
Writ of Mandamus directing the Gov- 
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enunent of Madras to continue the ser- 
vice of the petitioner in the Commercial 
Department until he reaches 58 years of 
age. 

2. The Petitioner joined the service 
of the Government of Madras in the 
Revenue Department on 16-2-1931. ha 
1948. he opted to the Commercial Taxes 
Department where he served for about 
18 years. On attaining the age of 55, he 
was retired from service on 25-4-1966. 
The order retiring the pePtioner is ^al- 
lenged on the ground that it is discrimi- 
natory. in that, while the servants of the 
Central Government are retired only at 
the ‘age of 58. the State ^vemment 
Servants are forced to retire on attaining 
55 years, and that even regarding the 
State Government Service, while in the 
case of certam departments, the age of 
retirement is 58. the members of the ser- 
vice belonging to the pePboner’s depart- 
ment are obliged to rePre at 55 years. It 
is contended that this amounts to unfair 
discriminaPon and not valid in law, 

3. Rule 56 of the Fundamental Rules 
of the Madras Government provides that 
the date of compulsory rePrement of <jov- 
emment servant is the date on which he 
attains the age of fifty five years. The 
State of Madras examined the quespon 
of increasing the age of rePrement of its 
employees to fifty eight as had been done 
by the Central Government and decided 
that the age of superannuaPon of the 
State Government servants should re- 
main at 55 But in respect of certain 
categories, in modificaPon of the poUcy of 
rePring the Government Servants at 
fifty five, raised the age of superannua- 
tion from fifty five to fifty eight fay issu- 
ing suitable amendments to govern such 
services. The list of services for which 
the age of rePrement was raised to fifW 
eight is given in para (4) of the supple- 
mental counter affidavit filed on behalf of 
the respondenP Nme categories of ser- 
vices are listed of which regarding the 
posts covered by categories (1). (3), (4), 
(5). (6). (8) and (9) the main reason given 
for the extension of the age of superan- 
nuaPon is that there was dearth of quali- 
fied persons. Regarding category (2). the 
reason given is that the members of the 
State Higher Judiaal Service are treated 
on a par with the officers of the I. A. S. 
cadre m the matter of pay. pension and 
rePrement benefits, and since the Gov- 
ernment of India have raised the age of 
L A. S. and I. P S Officers to fifty eight, 
the Madras Government have also rais- 
ed the age of superannuation in respect 
of District Judges. In respect of cate- 
gory (7). the reason is that in order to 
enable the Government to uPlise the ser- 
vices of the technicaUy qualified and ex- 
perienced persons, such extension was 
Riven. 
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4, The principle fo be bome in mind 
by a Court in determining the validity 
of a statute on grounds of violation of 
Article 14 of the Constitution is l^d 
down in Earn Krishna Dalmia v. Justice 
S. E. Tendolkar, AIE 1958 SC 538. The 
Supreme Court held that (at pages 547 
and 548) 

"While Article 14 forMds class legisla- 
tion, it does not forbid reasonable classi- 
fication for the piurposes of legislation. 
In order, however, to pass the test _ of 
permissible classification two conditions 
must be fulled, namely, (i) that the 
classification must be founded on an 
intelligible difierentia which distinguishes 
persons or things that are grouped to- 
gether from others left out of the group 
and (li) that that differentia must 
have a rational relation to the object 
sought to be achieved by the statute in 
question.” 

Among other principles stated, the Court 
laid down: — 

"That there is always a presumption in 
favour of the constitutionality of an 
enactment and the burden is upon him 
who attacks it to show that there has 
been a dear transgresrion of the consti- 
tutional prindples that it must be pre- 
sumed that the legislature imderstands 
and correctly appreciates the need of its 
own people, that its laws are directed to 
problems made manifest by experience 
and that its discriminations are based on 
adequate grounds; that the legiriature is 
free to recognise degrees of harm and 
may confine its restrictions to those cases 
where the need is deemed to be the 
clearest; that while good faith and know- 
ledge of the existing conditions on the 
part of a legislature are to be presumed, 
if there is nothing on the face of the law 
or the surrounding circumstances brought 
to the notice of the Court on which the 
dassification may reasonably be regarded 
as based, the presumption of constitu- 
tionality cannot be carried to the extent 
of always holding that there must be 
some undisdosed and unknown reasons 
for subjecting certain individuals or cor- 
porations to hostile or disciminating 
legislation.” 

In General Manager, Southern Eailway 
V. Eangachari, (1962) 2 SCE 586 at p 
596= (AIR 1962 SC 36 at pp 40-41) the 
Supreme Court while construing the 
extent of protection under Artide 16 of 
the Constitution of India, hdd thus- — 

"Thus construed it would be clear that 
matters relating to employment cannot 
be confined only to the mitial matters 
prior to the act of employment. The 
narrow construction would confine the 
application of Article 16 (1) to the initial 
employment and nothing else; but that 
dearly is only one of the matters relating 
to emploi-ment The other matters 
rdating to employment would inevitably 
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be the proviaon as to the salary and peri- 
odical increments therein, terms as to 
leave, as to gratuity, as to pension and as 

to the age of superaimuation. In 

this coimection, it may be relevant to re- 
member that Artide 16 (1) and (2) really 
give effect to the equality before law 
guaranteed by Artide 14 and to the pro- 
hibition of discrimination guaranteed by 
Artide 15 (1). The three provisions form 
part of the same constitutional code 
of guarantees and supplement each other. 
If that be so, there would be no difficulty 
in holding that the matters relating to 
employment must indude all matters in 
rdation to employment both prior, and 
subsequent, to the employment which 
are inddental to the employment and 
form part of the terms and conditions of 
such employment." 

Construing the provisions of Artides 14, 
15 and 16 of the Constitution of India, it 
is dear that a Government servant is en- 
titled to equality of treatment in respect 
of matters relating to employment under 
Artide 16 (1) and that would include as 
pointed out by the Supreme Court in the 
Eangachari’s case, the provision as to 
salary, periodical increments, terms as 
to leave, as to gratuity, as to pension 
and as to the age of superannuation. The 
person adversely affected is entitled to 
challenge any order on the ground of dis- 
crimination. But its validity can be 
sustained if two tests are satisfied- The 
first test is that the dassification on which 
it is founded must be based on an in- 
telligible differentia which distinguishes 
persons or things grouped together from 
others left out of the group and the 
second test is that the differentia in ques- 
tion must have a reasonable rdation to 
the object sought to be achieved by the 
rule or statutory provision in question. 
The age of retirement of State Govern- 
ment servants is fixed as fifty five. But 
as regards certain services in the State 
service, the age of superannuation was 
increased to fifty dght The object of 
such increase is to secure effident pub- 
lic service. The question is whether the 
dassification which distinguished persons 
grouped together from others was based 
on an intelhgible differentia. The differ- 
entiation relied on by the Government 
in the case of services, except categories 
2 and 7 mentioned in the supplemental 
counter affidavit, is dearth of qualified 
persons in tte services. It cannot be said 
that there is any dearth of officers in 
the service to which the petitioner be- 
longs. This is an intelligible differentia- 
tion _ and _ has to be accepted as valid 
dassification. Regarding category No. V, 
the reason given is that the ejrfension 
was given to ^ble the Government to 
utilise the services of the technically qua- 
lified and experienced persons. The ser- 
vice to which the petitioner bdonged 
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cannot be said to be a technical service. 
In the case of category No. 2, the exten- 
sion v/as granted as the members of the 
State Higher Judicial Services are treated 
on a par vrith the oScers of the L A. S. 
cadre in the matter of pay, pension and 
retirement benefits, and as the Govern- 
ment of India have raised the age of 
L A. S. and L P. S. to fifty eight, the 
Madras Government have also raised the 
age of superannuation in respect of Dis- 
trict Judges. This is an adequate and 
valid ground for classification. The 
second test is that the difierentia m ques- 
tion must have a reasonable relation to 
the obj'ect sought to be achieved by the 
rule or statutory provision in question. 
The obiect sought to be achieved is 
efficient public service, and this could 
achieved only by retainmg persons in 
service vrhen there is a dearth of persons 
applying for those posts. On these 
grounds, I am imable to accept the con- 
tention of the learned Counsel for the 
petitioner that the order of retirement 
of the petitioner is unsustainable. 

5. The learned Counsel relied on the 
decision in Panduranga Rao v. Andhra 
Pradesh P. S. Commission, AIR 1963 SC 
268 vrherein it vras held by the Supreme 
Court that; — 

"as this rule has introduced a ^classifi- 
cation between one class of advocates 
and the rest, and the said clasdfication 
must be said to be irrational in as much 
as there is no nexus between the basis^of 
the said classification and the object in- 
tended to be achieved by the relevant 
scheme of rules. Rule 12 (h) and the 
corresponding portion of paragraph 4A 
(1) of the notification based on it are 
unconstitutional and ultra vires." 

The decision is not applicable to the facts 
of the case as it has been held in this 
case that the classification is justified. 
Learned CounsM relied on the decisions 
of the Supreme Court in Shivacharana v. 
State of Mysore, AIR 1965 SC 280 and 
Bishun Narain v. State of U. P., AIR 
1955 SC 1567. In the former decision, it 
was held that No. 1, to R. 285 applied to 
all Government Servants and as such was 
not open to challenge under Article 14 
or Article 16 (1) of the Constitution. In 
the latter case it was held that the im- 
pugned notification was not discrimina- 
tory, for, it had treated all public ser- 
vants alike and fixed 31-12-1951 as the 
date of retirement for those who had 
completed fifty five years, but not fifty 
eight years upto 31-12-1961, In the two 
cases referred to above, there was no 
discrimination, as the order was made 
applicable to all Government Servants. 
But when it is not made applicable to 
certain classes of public services, it will 
have to be considered whether the classi- 
fication is reasonable and answers the 
tests laid down by the Supreme Court as 


stated above. It has been found in this 
case that_ the tests were satisfied. The 
two decisions of the Supreme Court cited 
by the petitioner will not he of any help 
to him. 

6. In the result, all the contentions of 
the petitioner will have to be rejected. 
This petition is accordingly dismissed. 
No order as to costs. 

BDB/D.V.C, Petition dismissed. 
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Management of Presidency Talkies by 
Proprietor, Paragon Talkies, Appellant v. 
N. S. Natarajan and another. Respon- 
dents. 

Writ Appeal No. 175 of 1967, D/- 28- 
21-1967 against order of Venkatadii, J., 
in W. P. No. 695 of 1964, D/- 23-3-1967. 

(A) Constitution of India, Art, 226 — 
Writ to quash order under S. 33 (2) fb) 
Industrial Disputes Act by Labour Court 
refused — Appeal against refusal — 
Scope of appeal — Subsequent events are 
not relevant to scope of appeal 

An appeal against an order refusing 
Issue of a writ, to quash the order of 
the Labour Court declining to grant per- 
mission under S, 33 (2) (b) of the Act is 
limited in scope to the reffisal to issue a 
writ of certiorari. The scope of the ap- 
peal is thus restricted and the subse- 
quent events which might afiect the em- 
ployment or non-employment of the 
worker by the employer organisation are 
not relevant to the scope, nor do they 
afiecf it. (Para 1) 

(B) Industrial Disputes Act (1947), Ss. 

S3 (2) (b), 15, Sch. n. Item 6 — Tribunal, 
powers of — _ Alleged misconduct by em- 
ployee — Tribunal does not sit in appeal 
over judgment of management — Y'et 
"baseles fad in g s ” and "basic errors” will 
enable Tribunal to decline permission 
under S. 33 (2) (b). * 

Although an Industrial Tribimal in 
the case of an alleged dismissal of work- 
man for misconduct, does not act as a 
court of appeal and substitute its own 
judgment for that of the management, 
yet there are certain grounds on which 
the Tribunal will have jurisdiction to 
decline to grant the statutory permission 
under S. 33 (2) (b) Those grounds, in- 
clude "any basic error” or where, on the 
materials, "the finding is completely 
baseless”. AIR 1958 SC 130 (138), Rel 
on. (Para 3) 

(C) Industrial Disputes Act (1947), S. 
33 (2) (b), Sch, in. Item S — Miscondnct, 
what constitutes explained — Charge of 
misconduct is a serious charge and must 
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be supported by material evidence — 
Powers of High Court to interfere. 

'Misconduct’ is a specfiic word, with a 
specific connotation. It cannot be mere 
inefficiency or slackness. It is something 
far more positive, and certainly, delibe- 
rate disobedience of any order of a supe- 
rior authority will be one species of mis- 
conduct Where the Management takes 
the responsibilitv to level a charge of 
"misconduct” which is the charge of 
some positive act or of conduct which 
would be quite incompatible with the 
express and implied norms, of the rela- 
tionship of the employee to the employ- 
er in such an organisation, there must be 
material in support of such a serious 
charge. Where, there is no material 
whatever of that kmd. High Court must 

necessarily interfere, on both the 

grounds, namely, of 'basic errori and that 
'the findmg is completely baseless or 

perverse.’ (Paras 6. 7) 

(D) Industrial Disputes Act (1947), 
S. 33 (2) (b) — Misconduct — Reque^ 

for permission of Tribunal to dismiss an 
employee — Grounds for dismissal very 
flimsy as to be open to plausible charge 
of victimisation — Management should 
take action oidy on very strong ground 
— Grt>od relations between employer and 
employee are desirable. (Dictum). 

Dictum — ^Held that where the manage- 
ment asked for permission imder S 33(2) 
(b) to dismiss an employee on a charge of 
misconduct on very flimsy grounds the 
material m support of the charge being so 
flimsy as to be almost non-existent. It 
could even be argued with considerable 
plausibility that there has been victimisa- 
tion of the employee In the interests of 
good employer and employee relations. It 
would appear to be highly derirable, that 
action of such rigour, upon materials 
which may amoimt, at the highest to 
proof of mere temporary inefflaency be 
avoided in future. (Para 8) 

Cases Referred: Chronological Paras 
(1958) AIR 1958 SC 130 (V 45)= 

1958 SCR 667. M/s Iron and Sted 

Co. V. Their Workmen 3 

H. C. Raghavachari, for Appellant; Y. 
Kririinan. for Respondents. 

ANANTANARAYANAN. C J.;— In 
our view, the learned Judge (Venkatadri, 
J.). was perfectly justified in declining to 
issue a writ of certiorari quashing the 
order of the Labour Court, which itself 
embodies the decision of the Labour 
Court not to permit the Management to 
dismiss the employee for alleged mis- 
conduct under Section 33 (2) (b). proviso, 
of the Industrial Disputes Act 1947. At 
the outset a certain complicating feature 
might be referred to It appears that 
subsequent to the decision in this writ 
petition by Venkatadri, J.. or , at any 
rate, subsequent to the order of the 


Labour Court declining to grant the sta- 
tutory permission under Section 33 (2)(b) 
proviso, another dispute was raised on 
behalf of the employee, in the same ri- 
tuation or context, because the employee 
had -not been further - employed by the 
Management. It would seem that this 
eventuated in a different reference to the 
Labour Court which again went into the 
merits, and held that the non-employ- 
ment of the employee was opposed to 
industrial law. A second writ petition 
was sought to be instituted by the 
Management with regard to this derision 
of the Labour Court but admittedly, it 
was not pressed home, and it failed. 
Learned Counsel for the respondent (em- 
ployee) raised an argument more or less 
of a preliminary character, that since 
the Labour Court had subsequently held 
that the threatened dismissal was impro- 
per. the writ appeal, itself would not 
lie. The argument is not tenable, for 
the simple reason that the writ appeal 
is limited in scope ta the refusal of Ven- 
katadri, J., to issue a writ of certiorari 
quashing tiie order of the Labour Court 
declining to grant permission imder Sec- 
tion 33 (2) (b) of fte Act 'The scope of 
the appeal is thus restricted, and the 
subsequent events which might affect th# 
empolvment or non-employment of the 
worker by the employer organisation are 
not relevant to the scope, nor do they 
affect It 

2. The riiort and rimple point before 
us is whether the employer organisation. 
In exercise of disciplinary jurisffiction 
and on the findings of a domestic tribu- 
nal. had any jurisdiction to proceed to 
dismiss this worker or employee "for 
misconduct not connected with the dis- 
pute” under Section 33 (2) (b) of the 
Act 

3. This question must be answered 
very decidedly in the negative. It Is 
true that as the learned Counsel for the 
appellant has pointed out Ws. Iron and 

Their Workmen, AIR 1958 
SC 130, 138 Is authority for the view 
that an Industrial Tribunal, in the case 
of an alleged dismissal for misconduct 
does not act as a Court of appeal and 
substitute its own judgment for that of 
the management But that very derision 
Is authority for the view, equally, that 
there are certain grounds on which the 
Tribunal will have jurisdiction to decline 
to grant the statutory permission. For 
our purpose, it Is sufficient to state that 
those grounds, include "any basic error” 
or where, on the material^ "the finding 
Is completely baseless”. 

4. In the present case, we have been 
taken in great detail through the record. 
The actual charge is a very simple one, 
namely, that on 14-7-1963, while the res- 
pondent was on duty as the Chief Book- 
ing Clerk In the theatre, he did not Issue 
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tickets at the Ladies counter for the 
Matinee show. It appears that three re- 
presentatives of the picture owners, 
namely. Messrs M G. IL Pictures were 
then inside the bookins coimler, and, 
certainly one of them a^ed the respon- 
dent to proceed inside the counter and to 
issue the tickets. The r^pondent dec- 
lined to do this, and, in his view, he had 
good reasons for the refusal to engage 
himself in that duty at that juncture. 
There were already two clerks, who gene- 
rally functioned under the respondent 
who were issuing tickets at the ladies 
counter, and the respondent claims that 
he v/as standing outede, looking to the 
regulation of the crowd. He states that 
the booking office was already crowded 
by the presence of the two clerks and 
the representatives, and that there was 
some confusion. He feared that. If duties 
were hurriedly performed In that confu- 
sion, shortages of cash might occur, as 
they very often tended to occur, when 
tickets were sold hastily, and in the context 
of even slight disorder. Further, he claims 
that he was then having loose bowel 
movements and in indifferent health, and 
so for the time being he preferred not to 
engage himself in selling tickets at the 
Ladies Counter, and he so informed one 
of the representatives of the picture 
owners. This person seems to have made 
some complaint later to the manager, on 
whidi action in disciplinary proceedmgs 
followed. 

5. This, as far as ' we are able to 
gather, is the sum and substance of the 
reconL The very words in Tamil which 
are ascribed to the employee, show that 
he made a decision on the spot not to 
follow the suggestion of the representa- 
tive that he should sell tickets at the 
Ladies counter, because he feared that 
the office was crowded, and that short- 
ages of cash might occur. There is an 
explicit reference to this apprehension 
on the part of the employee. These are 
the facts, and the only facts that have 
been established. On these facts, can we 
conceivably sustain the finding that there 
has been ‘misconduct’ on the part of the 
employee, in the sense that there is 
some materiaL however slight, in support 
of that charge? 

6. Now 'misconduct' Is a spedfic 
word, with a specific connotation. The 
learned Counsel for the employer organi- 
sation himself concedes that it cannot be 
mere inefficiency or slackness. It is 
something far more positive, and certain- 
ly. dehberate disobedience of any order 
of a superior authority will be one spe- 
cies of misconduct- But the point here, 
as stressed by Venkatadri, J.. is that 
there was no misconduct of any kind on 
the part of the employee, even if the 
management took the view that he was 
not as diligent in the performance of his 


duties at that time, as he might have 
been. The Representative of the picture 
owners was not a person hi authority 
over this employee in any sensa He 
was merely a third party who. no doubt, 
had an interest in seeing that the tickets 
were not sold m the black market, or 
issued freely without collection of the 
fea It may be that the representative 
made this suggestion, in good faith, be- 
cause he was mterested in seeing that 
there was the maximum sale of tickets 
at the Ladies counter. But equally, this 
employee might have made his own 
judgment of the situaPon, and felt that 
if he engaged himself in that duty in 
those circumstances, shortages of cash 
might occur, which will lead to future 
embarrassment and loss to the manage- 
ment. Even if Ae judgment was not a 
correct one. this is not misconduct in any 
specific sense, or by any stretch of Ima- 
0nation. 

7. We have perused certain Standing 
Orders, which appear to have been pres- 
cribed by Managements generally, though 
It does not appear that this particular 
Management has adopted this form of 
Standing Orders. The several species of 
misconduct are enumerated in these 
Standing Orders, and all of them amount 
to posipve acts of wilful disobedience or 
positive acts of malfeasance, injury to 
property, insubordination eta It is true 
that the Management, in this case, pro- 
bably felt that the representative of the 
Picture owners had to be humoured, for 
the simple reason that the Management 
had to depend upon the good opinion or 
favour of the Picture owners, for supply 
of further pictures. Had the Manage- 
ment taken some action against the em- 
ployea short of an averment of miscon- 
duct, within the meaning of the Act, and 
warned him or censured him. conceivably 
there would be no room for interference. 
But, where the Management takes the 
responsibility to level a charge of "mis- 
conduct” which is the charge of some 
positive act, or of conduct W’hich would 
be quite incompatible with the express 
and implied norms, of the relationship 
of the employee to the employer in such 
an organisation, there must be material 
in support of such a serious charge. 
Where, there is no material whatever of 
that kind, this Court must necessanlv in- 
terfere. on both the grounds which have 
been recognised in the Supreme Court 
dedaon eanler referred to. namely, 'basic 
error’ and the fact that *the finding Is 
completely baseless or perversa” 

8. Accordingly, the writ appeal has 
necessarily to fail and is dismissed. We 
may add that this is a case in which 
ydth considerable plausibihty, it could 
even be argued that there has been vic- 
timisation of the employee, the material 
in support of the charge being so flimsy 
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as to be almost non-eidstent. In. the 
interests of good employer and employee 
relations, it woidd appear to_ be highly 
desirable, that action of such rigour, upon 
materials which may amount, at &e 
highest to proof of mere temporary in- 
efnciency be avoided in future. The par- 
ties will bear their own costs, 
BDB/D.V.C Writ dismissed. 


AIR 1969 MADRAS 124 (V 56 C 30) 
ALAGIRISWAMI, J. 
Paramasami PiUai, Appellant v. Sor- 
nathammal and others, Respondents. 

Second Appeal No, 1385 of 1963 and 
Memo of Objections, D/- 18-7-1967 
against decree of Dist Court, Madurai, in 
A. S. No. 288 of 1961. 

Hindu Law — Marriage — Marriage of 
man with impotent woman is invalid — 
Such marriage is not nullity unless a 
declaration is secured from ^urt — 
Death of husband — No declaration from 
Court that marriage was nullity — 
Woman gets status of widow of deceased 
— Third person cannot question her 
status. 

Marriage of a man with a person who 
is not a woman and as such unfit for 
sexual intercourse, is invahd. (Para 5) 
The question as to impotency cannot 
be raised by a third person, because, it 
is solely a personal matter for the spou- 
ses, nor can it be raised after the death 
of any one of them. The distinction be- 
tween void contract and voidable con- 
tract is not applicable to a case of mar- 
riage and even in a case where the mar- 
riage is a nullity it would be necessary 
for the party complaining nullity of the 
marriage to get a declaration of nuUity 
from court Hence though marriage with 
impotent woman is invalid, on the death 
of the husband who did not ask for a de- 
claration from court that the marriage is 
nullity rile woman must be held to be his 
widow and the person claiming as rever- 
sioner of the deceased cannot raise the 
question whether that woman was the 
widow of riie deceased. (Para 6) 

Cases Referred: Chronological Paras 

(1963) Am 1963 AU 564 (V 50)= 

1963 All U 658, Smt Ramdevi 
V. Rajaram 3 

(1956) Am 1956 Andh 237 (V 43)= 

1956 Andh LT 815, Mallareddy 
V. Subbamma 3, 6 

(1952) AIR 1952 Bom 486 (V 39)= 

ILR (1953) Bom 486, A. v. B 3. 5 

(1952) AIR 1952 Sau 44 (V 39), 
Kantilal v. Vimla 3 

(1949) AIR 1949 Cal 44 (V 36)= 

ILR (1945) 1 Cal 407, Ratanmoni 
Debt V. Nagendra Narain Singh 3, 5 


(1942) Am 1942 AU 267 (2) (V 29)= 

ILR (1942) AU 518, Bhagwati 
Saran Singh v. Parameswari Nan- 
dan 3 

(1942) Am 1942 Mad 693 (V 29)= 

ILR (1942) Mad 807 (FB). Amir- 
thammal v. Vallimayil Ammal 3 
R. Gopalaswami Iyengar and K. N, 
Debasubramanian, for Appellant N. K. 
Ramaswami, for Respondents. 

JUDGRIENT:— This second appeal 
arises out of a suit filed by the appeUant 
clai ming to be the reversioner to the 
estate of one Deiva Pandian who died 
issueless on 6-7-1957 for setting aside a 
sale deed executed by Deiva Pandian in 
favour of the first defendant in the suit 
and for recovery of the suit properties. 
On an objection taken by the first defen- 
dant the third defendant was added as a 
party to the suit on the groimd that she 
was widow of Deiva Pandians’ father and 
as such entitled to his estate. The plain- 
tifi contended that the third defendant 
was not a woman at all, that therefore 
there could be no vahd marriage between 
her and Deiva Pandian’s father and that 
consequently she was not Deiva Pandian’s 
father's widow. The trial Court held that 
the marriage between the third defen- 
dant and Deiva Pandian’s father was 
valid. It also held that the plaintifi was 
not the reversioner to Deiva Pandian’s 
estate, that the sale deed executed by 
Deiva Pandian in favour of the first de- 
fendant was executed for consideration, 
and that it was not executed because of 
fraud and imdue influence, and dismissed 
the suit The Lower Appellate Court 
came to the conclusion that the sale deed 
executed by Deiva Pandian in favour of 
the first defendant was not supported by 
conaderation, and that therefore it would 
not be valid. On the question of the 
validity of the marriage between Uie 
third defendant and Deiva Pandian’s 
father, it held that the third defendant 
was a sexless person and though it was 
disposed to hold that the marriage be- 
tween her and Deiva Pandian’s father 
could not be valid it felt bmmd by the 
authority to hold that there was a valid 
marriage, and that in any case the ques- 
tion of the vahdity of the marriage be- 
tween the third defendant and Deira 
Pandian’s father was one which could 
have been raised only by Devia Pandian’s 
father and not by third parties like the 
plaintifi In the result it dismissed the 
plaintiiTs appeab 

2. I think the finding of the lower ap- 
pellate Court that the third defendant 
was a sexless person is correct In 
effect it means that the third defendant 
was not a woman. ’The third defendant 
refused to submit herself to a medical 
e.xamination and it is in eridence that 
Deiva Pandian’s father married Deiva 
Pandian’s mother after he had married 
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the tMrd defendant, apparently because 
the third defendant was unfit for sexual 
Intercourse. The third ^ defendant had 
described herself as Ali and it was also 
in evidence that she had no breasts. She 
did not menstruate either, the admission 
V by P, W. 1 that the third defendant had 
' a hole cannot be held to mean that she 
had a vagina. What could be seen is a 
cleft rather than a hole On the whole I 
am satisfied that the conclusion of &e 
Lower Appellate Court that the third 
defendant was not a woman is correct, 

3. The next question that arises is 
whether the marriage between her and 
lieiva Pandian's father was valid._ The 
argument on behalf of the plaintifi is 
that a marriage can be only between per- 
sons of opposite sex, that one of them 
must be a male and another a female, 
and that unless the third defendant 
were female there could be no valid mar- 
riage between her and Deiva Pandian’s 
father and the marriage would be a total 
nullity. For this proportion the plain- 
■ Hff (appellant herein) rdied upon the 
dedTon in. A v. B, AIR 1952 Bom 486 
where. Tendolkar, J., after an elaborate 
fccussion of all the Sanskrit texts bear- 
ing on the subject held that such a mar- 
riage would be absolutely null and void 
under the Hindu Law. The learned Judge 
1 criticised the opinion of Mayne in 
\ Mayne’s Hindu Law, 10th Edn. on the 
groimd that Mayne did not have all the 
Sanskrit texts presented to him. He also 
critidsed the dedrion in Bhagwati Saran 
Singh V. Parameswari Nandan, ILK (1942) 
All 518=(AIB 1942 All 267) and that of 
a Full Bench of this Court in Amritham- 
mal V. Vallimayil Ammal, ILR (1942) 
Mad 807= (Am 1942 Mad 693) (FB). Both 
the dedsions were criticised on the 
ground that they placed great reliance 
upon the opinion of Mayne. The decision 
of the Calcutta High Court in Ratan 
Moni Debi v. Nagendranarain Singh, ILR 
(1945) 1 Cal 407=(Am 1949 Cal 44) was 
accepted as correct by the learned Judge 
and he stated that the dedsion would be 
reinforced by the various texts that he 
himself had dted in his judgment. In 
the Calcutta case it was held that a wife 
whose husband was impotent at the time 
of marriage and had never been able to 
consmnmate the marriage was entitled to 
a decree for nulhty of marriage. As 
against this, reliance was placed by the 
respondents on the decisions in Smt. 
Ramded v. Rajaram, 1963 All LJ 658= 
(AIR 1963 All 564), Kantilal v. Vimala, 
AIR 1952 Sau 44 and Mallareddy v. 
^ Subbamma, AIR 1956 Andh 237. In 
Kantilal v. Vimala, AIR 1952 Sau 44, 
where the Court held valid a marriage 
with a person whom it described as an 
tapotent and sexless woman and whose 
genital organs were said to be not at all 
developed and who was said to have no 


ability to perform the sexual act and be 
an active party to coitus. In that case 
the woman had very rudimentary deve- 
lopment of the internal organs and the 
secondary sex characteristics were not all 
developed. She had not been menstruat- 
ing at alL Thk decision followed the 
Full Bench decision of this Court in 
ILR (1942) Mad 807= (AIR 1942 Mad 693) 
(FB), The decision in Am 1956 Andh 
237 _ holds that though the marriage of 
an impotent person is condemned as re- 
prehensible and improper, stall if the 
marriage had been performed and solem- 
nised with the customary rites and cere- 
monies, it will be deemed to be valid, 
that the marriage is not void ab initio, 
but only voidable, and that so long as the 
wife does not choose to get the marriage 
annuUed under Section 12 of the Hindu 
Marriage Act, she is entitled to be main- 
tained by her impotent husband, 

4. There Is no doubt that omder Eng- 
lish law a marriage such as the one 
under consideration would be held to 
be null and void. It does not seem to 
be correct to distinguish between void 
and voidable marriage in this connection. 
Under the ordinary law of contract if 
the contract is void, it cooild be so treated 
and any other remedy sought without 
having to set aside that contract But in 
respect of marriages even when the mar- 
riage is null and void, it cannot be so 
held at the instance of third parties; a 
declaration of nullity can be asked for 
only by either party to the marriage and 
fn any case after the death of one of the 
parties nobody can question the validity 
of the marriage. Nor can any relief be 
asked for on the basis that the marriage 
does not subsist. So resort to a Court is 
necessary to declare a marriage null and 
void and no relief can be claimed witii- 
out asking for such a declaration. For 
the purpose of this case what I have al- 
ready said about the third defendant not 
being fit for normal sexual intercourse 
would make her an impotent person and 
therefore such marriage would be null 
and void in English law. 

5. Under andent Hindu Law an exa- 
mination of the various Sanskrit texts 
relating to this question shows that 
though marriages of impotent persons 
as "well as limatics and idiots were depre- 
cated, they were not held to be in- 
valid. One of the reasons usually given 
in those texts is that it was possible for 
an impotent person to raise a child 
through his wife by the practice of 
Niyoga, that is, through an appointed 
kinsman. But this practice of Niyoga 
has long dnce become obsolete. While 
a limatic or an idiot may be quite capa- 
ble of sexual intercourse and therefore of 
producing children, an impotent person is 
not so capable. That is the reason why 
the earlier texts seem to have particular- 
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ly referred to the case of ^ impotent 
person and the practice of Niyoga. Smce 
■Uie practice of Kiyoga has now become 
obsolete, to say that the marriage of an 
impotent person would be valid is _ not 
in consonance with the modem idea. 
The Hindu Law has -vastly changed and 
the ideas of Hindus have also changed 
with the times. Whatever might have 
been the position at a time when the 
marriage was said to be a Samskara and 
it was therefore considered that mar- 
riage was not merely for the purpose of 
sexual intercourse, in the context of the 
enactment of the Hindu Llarriage Act, 
which provides for declaration of nullity 
of marriage as well as for divorce it is 
no longer possible to say_ that marriage 
with an impotent person is valid. Whth 
great respect to the learned Judges who 
have taken the other view. I prefer to 
follow the opinion of Tendolkar. J., in 
AIR 1952 Bom 486 and that of the Cal- 
cutta High Court in ILR (1945) 1 Cal 
407= (AIR 1949 Cal 44). I hold therefore, 
that the third defendant’s marriage Is 
not a valid one as she was an impotent 
person. 

6. The question still remains whether 
even though the marriage of the third 
defendant with Ddva Pandian’s father 
might not be valid that question can be 
raised in this suit The importance of 
this question is because if the third de- 
fendant were held to be the widow of 
Deii'a Pandian’s father, the plainliErs 
suit has to fail on that account alone On 
this question hluUa has taken the riew 
in his Principles of Hindu Law, 12th Edn, 
Et page 843 thus — 

"The question, as to impotency. can- 
not be raised by a third person, because 
It is solely a personal matter for the 
spouses, nor can it be raised after the 
death of one of them." 

In AIR 1956 Andh 237. already refer- 
red to. \Tswanatha Sastry. J.. has also 
taken the view that the marriage with 
an impotent person, is not void ab Initio 
and that so long as the wife does not 
choose to gel the marriage annulled 
under Section 12 of the Hindu Iilarriage 
Act, she is entitled to be maintained by 
her impotent husband. I have already 
said that a distinction betiveen a void 
contract and voidable contract would not 
be apphcable to a case of mamage and 
even in a case where the marriage Is a 
nulhtv it would be necessary for the 
party complaining nulhty of the mar- 
riage to gel a declaration of nullity from 
Court. The above opinion of the learned 
Judge supports the view taken by MuHa, 
With respect, 1 agree v,nth that Mew. 
Originailv under the Hindu Law If a 
man found that he had married a per- 
son who was not a woman and therefore 
unfit for sexual intercourse, it could be 
open to him to take another wife. But 


as there was no provision in that law for 
any declaration of nullity of marriage, 
the wife continued to be a wife and 
there was no posribility for the husband 
to take steps to see that she could no 
longer have the status of the wife. But 
under the Hindu law which is applica- 
ble at present, a husband who finds him- 
self in such circumstances can aric for a 
declaration of invalidity of the marriage 
and after getting such a declaration he 
can marry another wife. Therefore, the 
law obtaining in England as to the ne- 
cessity for a husband to obtain a decree 
of nulliti'- and prei’enting any other per- 
son from rairing the question of nullity 
of a marriage except the parties to the 
marriage should be held applicable to 
the Hindus in this country also under the 
law at present. I am, therefore, of opi- 
nion that the concluaon arrived at by 
the Lower Appellate Court that the ques- 
tion whether the third defendant was 
the widow of Ddva Pandian’s father 
cannot be raised by the plaintiS in this 
case. It therefore follows that the plain- 
tiff’s suit has to fail on that account. The 
Lower Appellate Court’s findmg that the 
plaintiff was reversioner to Deii’a Pan- 
dia’s estate and that the alienation in 
favour of the first defendant was not sup- 
ported by consideration would not affect 
this result 

7. In the result the second appeal is 
disnussed. The parties will bear their 
respective costs throughout 

8. memorandum of cross-objec- 
tions is filed by the respondent in res- 
tart of the costs disallowed to him by 
the Lower Appellate Court The ques- 
tion that arises in this case is one of 
considerable difficulty, as it has not been 
decided by this Court so far. In the cir- 
cumstances. I consider that the decree of 
the I^wer Appellate Court ordering both 
Parties to bear their own costs is correct 
The memorandum of cross-objections is 
therefore, dismissed. No costs. Leave 
granted 

Appeal and cross- 
objections dismissed. 


AIK 19S9 MADRAS 126 (V 56 C 31) 
it ANANTANARAYANAN. C J. 
AND KATESAN. J. 

The Andhra Perfumery Works joint 
familY Cioncems, Appellant v. Karupa- 
fcula Suryanarai-aniah and others. Res- 
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(A) Trade and Merchandise Marks Act 
(1958), Ss. 56, 107 — Trade Mark of de- 
vice of Lord "Ganesh” and legend 
"Ganesh Dnrhar Bathi” acquiring dis- 
tinctiveness of applicants goods — No 
abandonment — Unsuccessful attempts by 
others, of piracy — Distinctivene^ is not 
lost — Mark when becomes public! jura 
— Concealed piracy — Elffect — Rectifi- 
cation sought — Onus is on applicant to 
show that distinctiveness is lost. 

A trader using device of Lord "Ganesh” 
and the legend "Gan^h Darbar Bathi” 
carried on business of manufacturing 
Agarbattis for a long time, had advertised 
his goods, had prospered in busmess, had 
taken legal action against some for piracy 
and had accepted undertakings from 
others for not using the said marks. He 
applied for getting those marks register- 
ed: 

Held, that he was entitled to get the 
marks registered in spite of some pirati- 
cal attempts and there was neither any 
acquiescence nor abandonment and the 
marks were not pubhci juris. When a 
word was public! juris, like the word 
‘DXJBBAB.’ there could be no _ registra- 
tion. for there could not be distinctive- 
ness. however was a question of 

fact If on the contrary, the word had 
attained distinctiveness as the mark of a 
firm, this distinctiveness might be lost 
But tmless it was lost it was entitled to 
recognition. The loss might be due to 
abandonment acquiescence in successful 
piracy on a large scale, or a volume of 
common user, which was public and 
which destroyed distinctiveness. The 
Mark might be public! juris in a parti- 
cular branch of the trade only. The 
occurrence of a few fraudulent infringe- 
ments, without the knowledge of the 
proprietor, would not make the mark 
common to the trade. Again, mere dis- 
use for a short period, might not amount 
to afiandonment When rectification was 
attempted, the onus was on the applicant 
to ^ow that the Mark had lost its dis- 
tinctiveness. Mere surreptitious user, 
sporadic user, piracy in a concealed man- 
ner against which action was taken or 
attempted by the proprietor, when the 
piraaes came to light, could not possibly 
destroy the distinctiveness earlier achiev- 
ed. Case law discussed. Kerly on Trade 
Marks (8th Ed. P. 246) and Halsbury’s 
Laws of England {3rd Ed. VoL 38 paras 
869. 8941. and In Venkateshwaran on 
Trade Marks (1963 Ed.) dted. (Para 18) 

(B) Tkadc and Merchandise Marks Act 
(1958). S.s. 11. 14 — Device of "Ganesh” 
as Trade Mark — Dcitv respected by all 
Hindus — There is nothing to show that 
it is unrcgisterable (Obiter). 

The word 'GANESH’ appUes to the 
Lord Ganesa who is the deity of auspi- 
cious commencement of all underta k i n gl 


in Hinduism, and hence it was contended 
that it would be wrong to create a mono- 
poly in respect of such a term, for one 
particular proprietor. 

Held, (obiter) that there was no valid 
reason against registering such name; 
that there are several other names of 
the deity (Vigneswara, Vinayaka Etc.) 
which could be appropriately used by 
persons, desiring to assoaate their goods 
with the favour of the deity, if the Mark 
and device, which are thus inventei do 
not otherwise infringe any prior regis- 
tered device under the Trade Mark Law. 

(Para 28) 

Cases Keferred: Chronological Paras 


(I960) AIR 1960 SC 142 (V 47)= 

(1960) 1 SCR 968. Com Products 
Refining Co. v. Shangrila Food 
Products Ltd. 17 

(1951) 68 RPC 197, Arthur Fairest 
Ld’s Application to Registrar a 
Trade Mark In re 14 

(1941) AIR 1941 Mad 31 (V 28)= 

(1940) 2 Mad LJ 793. Devidoss & 

(Zo, Bangalore v. Alathur Abboyee 
Chetty & Co., Madras 17 

(1934) 51 RPC 205, Somerlite Ltd. 

v. Brown 19 

(1927) 44 RPC 313 In re, Samson 
Cordage Works’ Application 11 

(1925) 43 RPC 18, Bosch Akt’s Ap- 
plications; In re 19 

(1907) 24 RPC 697, Boord & Son 
V. Thom and Cameron Ltd. 13 


0902) 20 RPC 61=19 TLR 99. 

Louise & Co. Ltd. v. Gainsborough 12 
(1897) 14 RPC 591. Ripley v. Bandey 16 
(1894) 1894 AC 275=63 LJPC 112, 


National Starch Manufacturing 
Co. V, Munn’s Patent Maizena 
and Starch Co. 10 
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Glover 9 

(1890) 7 RPC 395. Barlow & Jones 
V. Johnson, Jabez & Co. 15 

(1880) 15 Ch D 96=49 LJ Ch 792, 
Willmott V. Barber 17 

(1872) 7 Ch A 611=41 LJ Ch 682, 

Ford V. Foster 8, 9 


Mohan Kumaramangalam and K. K. 
Venugopak for Appellants: V. Rajago- 
palachari and B. T. Seshadri, for Respon- 
dents. 

DL ANANTANARAYANAN, C. Jg— 
These related appeals involve certain 
problems of great interest and signifi- 
cance. in the application of the law of 
Trade Marks to the facts of the record. 
It is not so much that the problems In- 
volved are bare of authority: indeed, the 
contrary is true, and we have a plethora 
of decisions from which to select leading 
precedents, but that the Issue, whether 
certam of those dicta now require modi- 
fication or a certain refinement does ap- 
pear to arise. We might state, at the out- 
set itself, that the authorities that we 
have examined fall into three main 
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groups- (1) English precedents, many of 
these dating from the last decades of 
the 19th Century, (2) expositions, sup- 
ported by authorities, of the relevant 
principles, appearing in the l^eatise^ 
Halsbin^f’s Laws of England, Third Edi- 
tion, Volume 38; Kerly on Trade Marks, 
8th Edition (R G, Lloyd), The law on 
the Trade and Merchandise Marks by Dr. 
Venkateswaran (1963 Edition) and (3) the 
enactment itself, and one or two deci- 
sions of fte Supreme Court and of our 
High Court. 

2. Before proceeding to the facts, it 
may be convenient to formulate certain 
of the relevant issues, in a broad moda 
Before a Trade Mark attains the status 
of being placed in the Register, when 
does it become chstinctive of the goods of 
Its proprietor and user? What are the 
criteria to be applied, to test such dis- 
tncpveness, at a stage which is prior to 
placement in the Register? Assuming 
that such distinctiveness existed, can it 
be lost by successful piracy alone? Should 
such common user, whether surreptitious 
or open, be substantial or is it enough that 
a certain volume of it exists? Should there 
be knowledge of this user, on the part of 
the proprietor of the distinctive mark, and 
either acquiescence or abandonment, for 
the mark to sink into a common use? What 
are the tests of Publid juris? Upon whom 
lies the onus, in a contest, to prove the 
elements publid juris, as an objection to 
the registration? 

3. At the outset we shall indicate, in 
broad outlme the facts which led up to 
these appeals At a subsequent stage, 
after examining the precedents and the 
authorities it will become incumbent on 
us to make a detailed analysis, of the 
categories of evidence upon which reli- 
ance is placed by the appellant firm, and 
the effect of this evidence on the issues 
of the fact involved. 

4. In both the appeals, the Andhra 
Perfumery Works, a joint family concern 
represented by its Manager, is the ap- 
pellant firm and will heremafter be 
referred to as the appellants. There were 
two closely-related proceedings before 
Sadasi%'am, J., one of which was C. LI A. 
No. 203 of 1962. This was an appeal from 
the order of the Assistant Registrar of 
Trade Matte, directing the placement m 
the Register of a device of Lord 'Ganesh' 
and the L-egend 'Ganesh Durbar Bathi’ in 
respect of the Agarbathis produced by 
the National Flag Perumery Works (res- 
pondent) which, admittedly, fell within 
the category of Item 3 of the Fourth 
Schedule, of the Trade and Iderchandise 
Mark Act. 1958. LPA NO. 106 of 1964 is 
the p^-cal from the judgment of the 
learned Judge (Sadasivam. J.) O. P, No, 
202 of 1962 was a proceeding b^ore the 
same learned Judge tmder Sections 56, 


107 and 108 of the Act (Act XLHI of 
1958) by the Andhra Perfumery_ Works 
(Appellants) praying for the rectification 
of Part A of the Register, by expunging 
therefrom this registered Trade Mark. 
The tivo proceedings involve identical 
issues of law and fact, and were very 
properly dealt tvith together. 

5. The order of the Assistant Re^- 
trar of Trade Marks, from which the 
former appeal arose, is a detailed one, 
and it furnishes the entire history of 
the proceedings. We shall indicate the 
salient events here, and also refer, in a 
condensed form to the averments and the 
evidence in the related Original Petition 
for rectification. The respondent applied 
for registration of the Trade Mark on 
24-5-1960 The relevant affidavits disclose 
the following facts. The respondent 
claimed that the Mark bearing the de\ice 
of Lord 'GANESH’ and the word 
'GANESH’ had been adopted by him 
from the year 1953, and honestly and 
continuously used, upto the date of the 
application, in respect of the goods (Agar- 
bathis) The Mark became very popular 
in the market, and achieved public re- 
pute and patronage, as distinctive of 
those goods The business of the res- 
pondent firm in this respect expanded 
from Rs. 3,000/- per annum in 1953, ' to 
4i lakhs of rupees in 1960. Similarly, 
the advertisement expenses show a steep 
rise from about Rs. 800/- per annum to 
10,000/- per annum in the relevant 
period. The Assistant Registrar of Trade 
Marks himself has pointed out, in his 
order, that though the actual application 
was on 24-5-1960, this itself has some- 
thing of a prior history. The earliest at- 
tempt by the respondent firm to regis- 
ter was long prior to the year 1960 (8-1- 
1954), and there was a subsequent appli- 
cation on 7-1-1957, for registration of 
the Trade Mark or device on the strip- 
labeL Both the applications were pend- 
ing, and accepted for advertisement, 
when certain procedural defects came to 
light, because of the splittmg up of the 
same attempted registration into distinct 
applications A comprehensive applica- 
tion was_^ later filed. Between 1953 or 
1954, and 1960, the respondent firm claims 
to have combated piratical attempts, 
which came to its knowledge, firstly bi' 
tv'o actions in Courts, and next, by 
several threatened actions, which ended 
in imdertalongs by those rivals, to refrain 
from further surreptitious user of the 
Mark. 

C. The grounds on which the appel- 
lant firm and certain associates opposed 
the registration are of great importance. 
The main groimd was that the word 
'GANESH’ had been in use for a number 
of years as a Trade Mark, amongst manu- 
facturers of Agarbathies all over India- 
This was also partly because Lord Ganesh 
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is a deity venerated by the Hindus, as a 
symbol synonymous with success and 
welfare, and tiie Llark was thus common 
to the trade. It was either publid juris 
from the outset, or it had later become 
so, and the Mark and device of the res- 
pondent firm had lost all distinctiveness. 
There were more than forty manufac- 
turers of Agarbathis in Mysore State 
alone, using the Mark. Mr. Mohan Ku- 
maramangalam for the appellant firm 
had stressed, that many of these produ- 
cers would appear to be concentrated in 
one town in Mysore-Chintamani, which 
is also the Headquarters of the respon- 
dent firm. Actually, one Srinath Kun- 
danlal and Bros., of Amritsar, had earlier 
registered this word in respect of incense 
and Agarbathies, and it is not in dispute 
that, in view of an opposition from that 
firm, the respondent firm agreed to ex- 
clude the territories of Ptmjab, Delhi 
(Union) and Himachal Pradesh (Union) 
from the rights conferred by the regis- 
tration. Since the respondent acquiesced 
in the use of 'GANESH’ Mark by many 
other manufacturers, there is also aban- 
donment. We may take it that, in the 
related Original Petition, rectification was 
sought for by the appellant firm on the 
same grounds, the main development here 
b^g the filing of certain further affida- 
vits, referred to and discxossed in the 
order of the Assistant Registrar of Trade 
Harks 

1. At this stage of the discxission, it 
niay not be necessary for us to proceed 
into the particulars of the categories of 
evidence, and the contents of those cate- 
gories But, since it is on the applica- 
fion of the formulated principles that the 
issues in this case have to be decided, we 
shall first refer to the precedents and the 
dicta laid down therein, and subsequent- 
ly proceed to the determination of the 
feues, in the light of fte principles and 
the facts of the record. 

8. The first precedent that has to be 
evamined, undoubtedly is the early lead- 
tog case. Ford v. Foster, (1872) 7 Ch A 611. 
A point of some importance is that this 
appears to be anterior to the Eng- 
Itoh Act, w'hereby -ffie registration of 
Trade Marlis took form. The history 
of that matter is to be foimd in Dr. Ven- 
katKwaran’s Treatise, on the "Three 
hiarks Rule” (pp. 266-67). It appears that 
prior to the enactment of the Trade 
Marlis Act, 1875, in the United Kingdom, 
me practice was that there were several 
mstances of honest concurrent user, in 
respect of difierent persons in the same 
made and goods The test for the regis- 
toation was then formulated by a Riile, 
for Jessdl. M R. said; 

"Monstrous injustice would have been 
done if a man who has had a trade mark 
for perhaps forty years should lose It 
1969 Mad/9 IV G— 30 


because another man who had it for four 
years had happened to register it first.” 
The formulated Rule was that an identi- 
cal mark could be registered for the 
same goods by difierent persons, upto the 
number three, and not beyond. Where, 
more than three persons had acquired 
co m mon law rights of user in the Mark, 
it was treated as publici juris or common 
of the trade. The entire history is very 
reve a li n g, in the light thrown on the diffi- 
culties encoimtered in engrafting the 
statute and its requirements, on the prior 
practice and the state of the common law. 

9. To return to (1872) 7 Ch A 611, it 
is not now necessary to set forth the facts 
of thto celebrated case, at any length. But 
the citation of two passages becomes es- 
sential, for both bear intimately on the 
issue now before us. At page 628, Mel- 
lish, L. J., said as follows: 

"Then the question is, has it become 
publici juris? And there is no doubt, I 
think, that a word which was originally 
a trade marlq to the exclusive use of 
which a particular trader, or his succes- 
sors in trade, may have been entitled, 
may subsequently become publici juris, 
as in the case which has been 
cited of Harvey’s Sauce. It was admit- 
ted that, although that originally had 
been the name of a sauce made by a 
particular individual, it had become pub- 
lici juris, and that all the world were 
entitied to call the sauce they made Har- 
vey’s sauce if they pleased. Then what 
is the test by which a decision is to 
be arrived at whether a word which was 
originally a trade mark has become pub- 
lici juris? I think the test must be, whe- 
ther the use of it by other persons is 
still calculated to deceive the public, 
whether it may still have the effect of 
inducing the public to buy goods not 
made by the original owner of the trade 
mark as if they were his goods. If the 
mark has come to be so public and in 
such tmiversal use that that nobody can 
be deceived by the use of it, and can be 
induced from the use of it to believe that 
he is buying the goods of the original 
trader, it appears to me, however hard to 
some extent it may appear on the trader, 
yet practically, as the right to a trade 
mark is simply a right to prevent the 
trader from being cheated by other per- 
sons’ goods being sold as his goods through 
the fraudulent use of the trade mark, the 
right to the trade mark must be gone ” 
As we shall see later, these remarks, 
which were subsequently approbated by 
Lord Macnaghten in Leahy v. Glover, 
(1893) 10 RPC 141, (H. L.) stiU embody 
the law that applies to such a context; 
but, perhaps, some refinement may be 
necessary, for what the learned Judge 
stated was, no doubt, a vi^ part of the 
test of publici juris; but it is not the 
entire test Another passage, which is 
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equally important, because it bears upon 
the principle of the loss of distinctiveness 
by piratic^ uses, is in the judgment of 
James, L. J., in the same case (P. 625). 

'It has been said that one murder 
makes a villain and millions a hero: but 
I think it would hardly do to act on that 
principle in such matters as this, and to 
say that the extent of a man’s piratical 
invasions of his neighbour’s rights is to 
convert his piracy into a lawful trade.” 

10. The next authority that we pro- 
pose to examme is National Starch Manu- 
facturing Co V. Munn's Patent Maizena 
and Starch Co., 1894 AC 275 Without 
proceeding into unnecessary particulars, 
we may state that in 1956 the appellants 
in that case invented ’Maizena’ as their 
Trade Mark for flour made from maize, 
but did not register this Trade Mark in 
the Colony of New South Wales, which 
was the relei^ant territory in the case, 
till December 1889. The Trade Marks 
Act, 1865, permitted such registration. 
The case is an mteresting one. because 
the lack of promptness on the part of 
the appellant firm did affect the question 
of common user, which might have de^ 
troyed the distinctiveness emerging in 
the interval. The matter was put in the 
form that if. during the period in ques- 
tion, the word had been used for fraudu- 
lent purposes by others, though as a mode 
of common use, it did not impair the 
Trade Mark of the appellant. But if it 
was used and understood before 1889 "as 
a term descriptive of the article, as a 
product of maize, and did not denote 
such product to be of the manufacture or 
merchandise of a particular person, then 
it must be regarded as having become, 
in the sense of law. pubhd juris and was 
no longer registrable by the appellant as 
their trade mark”. 

11. A precedent relied, on by Ivir, 
Kumaramangalam for the appellant firm, 
is In the Matter of, Samson Cordage 
Works’ Application (1927) 44 RPC 313. 
'The Mark consisted of diamond shaped 
spots arranged in pairs, positioned dia- 
gonally, in respect of window sash-cords, 
trolley cords, etc., Mr. Justice Astbury 
observed; 

"Sir Duncan asks — How came it that 
ironmongers and others ordered spot 
cord from the manufacturers that we 
have heard about in this case? My ans- 
wer is. I do not know. Sir Duncan's ans- 
wer is; Because Samson's Cord has acquir- 
ed a reputation m tte market, of which 
they desired to avail themselves, I am 
not satisfied about that, nor do I think 
that there is any sufficient evidence on 
the point to that conclusion." 

Another significant passage in the same 
judgment, runs as follows; — 

"Then it is contended on behalf of the 
apphcants that Section 41 of the Act 


shows that a mark may be registered, al- 
though another person may have pre- 
viously used it, provided in the meantime 
the apphcant’s mark has become distinc- 
tive in the trade. That of course is true, 
but is only intended to deal with a very 
limited cl^s of case, where some persoa 
or persons happen to have made in the 
past something for which the applicant 
asks for registotion, by reason of the 
mark asked for having become distint- 
tive, but it has no bearing on such a case 
as this, where there has been shown to 
be a general practice of puttmg spots and 
other analogous maria upon various 
kinds of Mrds and ropes,” 

12. Louise & Co, Ltd. v. Gainsbo- 
rough, (1902) 20 RPC 61, decided by 
Farwell, J., is of great interest, because of 
the background. Gainsborough painted 
the picture of the 'Duchess of Devon- 
shire’, known by this name which became 
very celebrated as a painting. Its popu- 
larity was used by the plaintiff firm in 
1892 to register a Trade Mark consisting 
of a reproduction of this painting, for 
hats, bonnets and headgear. The defen- 
dant earned on a similar millinery busi- 
ness under the style of 'Mr. Gainsbo- 
rough’, and was using the same reproduc- 
tion. The picture was stolen in 1876, 
which added to popular knowledge con- 
cerning it It was held that the picture 
had been in common use from 1876 on- 
wards in the Tiat and millinery’ trade, 
and was not distinctive of the plaintifi’e 
goods. It had hence to be expunged from 
tte Register, as lacking distinctiveness. 

13. Boord & Son v. Thom and Came- 
ron Ltd., (1907) 24 RPC 697 is the famous 
'CAT AND BARREL' case. The facts ot 
this case are well known in the Trade 
Mark Law, and need not be digressed 
upon here. But the following passage in 
the judgment of the Court of Session in 
Scotland (page 721) is significant; 

"My Lords. I do not go into these mat- 
ters in detail because it would only be 
reading evidence for hours. I will just 
say that taking the matter as a jury 
would, it seems to me that none of these 
people have really proved anything more 
than a very sporadic use of the labels 
with a cat and barrel on them, and that 
by none of them is there really any trade 
proved that would associate their goods 

with a cat and barret On. the whole 

matter, I think the evidence falls far 
short of what would be necessary to dis- 
place Boord & Son from the Register as 
Owners of the 'Cat and Barrel' mark 
which has been associated for so long 
with their pin. ” 

14. In re. Arthur Fairest Ltd,’6 Appli- 
cation to register a Trade Mark (1951) 
68 RPC 197 at p. 207 is dgmficant, for 
the dictum that "before the objection 
imder Section 11 can be sustained it i* 
necessary for an opponent to establish s 
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TCTUtation in trade in connection -mth a 
trading style, device or mark”, for it is 
ha\'ing regaiti to that reputation that 
‘khe possibility of confuson upon rea- 
Eonable user of the mark applied for •will 
arise.” This is relied on by the learned 
Counsel for the respondent firm. 

15. In Barlo'W & Jones v. Johnson 
Jabez and Co.. (1890) 7 RPC 395, the 
Question was whether the 'word 'OSMAN’ 
denoted a partiailar towel of the plain- 
tifi’s manufacture, or like Harvey’s 
Sauce, was a term common to the trade. 
It was held, on the e'vidence. that the 
word "was not common to^the trade, and 
that, since the plaintiSs did not know of 
the defendant’s user of the word 
'OSMAN' on defendant’s towels, the 
plaintifis were entitled to register, as 
they did in 1886. The motion to rectify 
was declined. The case is important, _ as 
lowing that surreptitious user, which 
never comes to the knowledge of the pro- 
prietor. cannot suffice to destroy distinc- 
tiveness- The following passage is of 
connderable importance in the present 
context 

"If so. assuming there is no acquies- 
cence. how can a man acquire a right by 
•wrongful user? How can that which is 
in the eye of the Court of Equity frau- 
dulent and injurious, defeat the rights of 
others — unless there is acquiescence? 
But unless there •was knowledge, there 
could not be acquiescence. Though the 
points run together they are separate 
points, and it foUo-ws that at the time of 
the registration in 1886. there v/as no 
user, except a -wrongful and unkno-wm 
user, as far as the plaintifis were con- 
cerned, of this name 'OSilAN’ by the de- 
fendants.” 

16. There is the judgment of Keke- 
•wich, J.. in Ripley v. Bandey, (1897) 14 
RPC 591. which contains a passage of 
very great interest upon the difficulties 
that might arise in appl-ying the test of 
publid juris, to facts very .similar to those 
in the present case. Where a man has 
expended money, time and ingenuity and 
achieved distinctiveness of his Trade 
Mark, in relation to his expanding busi- 
ness, it seems opposed to equity that sur- 
reptitious piracy should destroy that dis- 
tinctiveness, and deprive him of his just 
gains. It is for this reason that, where 
•piracy alone is the source of the move- 
ment or user that might render the mark 
common to the trade. Courts should be 
careful to see if any such movement can 
be inferred, as -within the knowledge of 
the proprietor, and either acquiescence 
or abandonment, or such feeble action 
relative to the movement as to amount 
to forfeiture, can be held established. 
The learned Judge expressed himself 
vigorously on this aspect of the law, if 
we may say so -with respect, and the 
passage runs as follo-ws 


*T do not myself see how it is any 
answer to a man who comes forward to 
establish such a common law Trade 
Mark to say that, some time af- 
ter your character -was established 
and your goods were kno-wn, and 
your money, time, and ingenuity had 
been expended, perhaps in large adver- 
tisements and otherwise, others began to 
use it, and so, because they began to use 
it after your rights had been ascertain- 
ed, it is in common use. That seems to 
me to be an argument which contradicts 
itself in the mere statement, 'i^en once 
appropriation has been made, ' common 
use becomes impossible; until (and possi- 
bl-y that is the logical result of this case) 
the person entitled to the Trade Mark 
allows others to use it so as to forfeit liis 
right to appropriate the term, and so the 
words sink again into common use, from 
which, of course, after that, they cannot 
be re-vived. But imtil something of that 
kind has happened, it seems to me that 
words once appropriated cannot be said 
to he words in common use, merdy be- 
cause others, who ex concessis on the 
mere statement, are trespassers, have at- 
tempted to use those words subsequently. 
Therefore, to my mind, the defence on the 
ground of common use entirely breaks 
down.” 

17. Lastly, we may take note of a pre- 
cedent of the Supreme Court in Com 
Products Refining Co v. Shangrila Food 
Products LtdL, AIR 1960 SC 142 at pages 
143 and 146 which has also been quoted 
in the judgments before us. This passage 
approbates the statement of law in Kerly, 
and explains the difierent situation of the 
same issue, whether a Mark is common 
to the trade, which might arise in oppo- 
sition proceedings. In that context, the 
user of other Marks must be established 
by e-vidence. Finally, on the aspect of 
the precedents, -we may refer to De-vidoss 
& Co V. Alathur Abboyee Chetty & Co., 
1940-2 Mad LJ 793 at pages 797 and 798= 
(AIR 1941 Mad 31 at p. 33). This bears 
upon acquiescence on the analogy of the 
dicta of Fry. J., in Willmott v. Barber, 
(1880) 15 Ch D 96 and the statement of 
the law is: 

"To support a plea of acquiescence In 
a trade mark case, it must be showTi that 
the plaintiff has stood by for a substan- 
tial period and thus encouraged the de- 
fendant to expend money in buildmg up 
a business associated -with the mark.” 

18. We shall deal in a more condens- 
ed form, -with the citations which have 
been placed before us from Kerly on 
Trade Marks (8th Edition, page 246). 
Halsburv’s La'ws of England (Third Edi- 
tion) Volume 38, Paragraphs 869 and 894 
and Dr. Venkateswaran on Trade Marlts 
Act (1963 Edition), these last passages 
being <nted from a ntimber of pages of 
the woik. In the present case, the diffi- 
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culty is partly that, in. a contest of this 
character, one has to be careful to see 
that a drcular argimient does not 
emerge. Certainly, if there is some evi- 
dence on record which shows that the 
Trade Mark or the word "GANESH”, 
with or without the variance of prefixes 
or suffixes, was used by about forty tra- 
ders in that area, as the appellant claims, 
then it would be common to the trade; 
that may be so, ab initio If that is the 
interpretation, then the attempt of the 
respondent firm to register this mark, on 
the basis of their business in Agarbattiies 
built up from 1953 to 1960, must neces- 
sarily fail When a word is publid. juris, 
like the word 'DUPBAR’ which the res- 
pondent fiirm disclaimed, there can be no 
registration, for there cannot- be distinc- 
tiveness. This is a question of fact, as 
Kerly points out (paragraph 3, page 119). 
If, on the contrary, the word had attain- 
ed distinctiveness as the mark of the res- 
pondent firm, thi-j distinctiveness may be 
lost But unless it is lost it is entitled 
to recognition. The loss may be due to 
abandonment acquiescence in successful 
piracy on a large scale, or a volume of 
common user, which is public and which 
destroys distinctiveness. The ilark may 
be publid juris in a particular branch of 
the trade only (Kerly, pages 245-246). 
The occurrence of a few fraudulent in- 
fringements, without the knowledge of 
the proprietor, will not make the mark 
common to the trade (Dr. Venkateswaran’s 
Treatise, pages 659 to 661). Again, mere 
disuse for a short period, may not amount 
to abandonment Wffien rectification is 
attempted, the onus is on the applicant to 
show that the Llark had lost its distinc- 
tiveness. There are several authorities, 
mcluding passages in Kerly, which need 
not be quoted again her^ dearly to the 
eSect that mere surreptitious user, spo- 
radic user, piracy in a concealed manner 
against whidi action was taken or at- 
tempted by the proprietor, when the 
pirades came to light, cannot possibly 
destroy the distinctiveness earlier achiev- 
ed. 

19. Mr. Mohan Kumaramangalam for 

the appellants has sought to rely on cer- 
tain dicta in Halsbury, that "user subse- 
quent to that of the applicant, but prior 
to registration, may render a mark non- 
distinctive and therefore unregistrable 
(Re. Bosch Aid’s Application. (1925) 43 
RPC 18, Somerlile Ltd. v. Brown, (1934) 
51 RPC 205). Also on the dictum in the 
same passage that "user by others in a 
single area may be suffiaent to prevent 
registration.” \ 

20. Bence, there are only two issues of 
fact in these related proceedings. The 
first, whether the respondent firm has 
established distinctiveness in respect of 
this mark prior to 1960, and during the 
period 1953 to 19602 In other word^ was 


distinctiveness first achieved, and did in- 
fringements or pirades follow in its 
wake, or do we commence with a situa- 
tion in which the ilark has become, or is 
becoming, publid juris, and one manu- 
facturer is heading the race to obtain re- 
gistration? To be very dear about t^ 
the decision as between the alternative 
posdbilities is essential, for, otherwise, 
the argument becomes drcular. If the 
distinctiveness is hdd as first established, 
what is the adequacy of the evidence 
which has been adduced by the opponents 
(here the appellant firm), to show that 
distinctiveness wras destroyed, and that 
the Mark bag become publid juris? 

2L From tbi.s point onvrards, we shall 
be concerned with the particulars and 
categories of the evidence. We have no 
doubt whatever that this Mark achieved 
distinctiveness first, as the mark of the 
respondent fiom in respect of Agar- 
bathies, and, indeed, this seems to have 
been beyond controversy. For, the learn- 
ed Judge (Sadasivam, J.), refers to the 
relevant facts as practi call y indisputable. 
Again, as we have seen from 1954 itself, 
the respondent firm was not merely 
achieving this distinctiveness, but attempt- 
ing to obtain the security of re^tration, 
and was taking action against infringers 
and their pirades. It is suffident here to 
refer to the earlier suit by the respon- 
dent film O. S. No. 909 of 1954, a passing 
o2 actio n in respect of 'GAI?ESH DUR- 
BAR BATHI’, to the subsequent actions 
in O. S. Nos. 4 and 5 of 1961, and to the 
several imdertakings given by others, 
some of whom have later filed affidarits, 
to the effect that they would refrain 
from using Marks in respect of Agar- 
bathis which are variations of 'GAI'TESH’; 
those undertakings dearly followed 
threatened legal action. One of those 
imdertakings alone, reproduced at page 
39 of Yolume I of the typed papers, given 
by S. V. Parasuramiah, requires some 
detailed comment later. In other words, 
the eiidence, as far as the respondent 
firm is concerned, proves this. They 
were the proprietors and inventors, of 
this device and Trade Mark. In respect 
of their Agarbathis, they had a very pro- 
sperous business, which vastly expanded 
from 1953 to 1960. Their advertisements 
were considerable, and their goods found 
very wide markets and nubile support. 
They attempted registration fairly early, 
but owing to complications in procedure 
a formal shape emerged only in May 
1960: in the meantime, a number of other 
dealers, obviously in the wake of thett 
success, began to manufacture Agarbathis 
with the Trade Mark of ’GANESH’ or 
palpable variations of the same. These 
infiingements appear to have been on 
quite a small scale, as we shall presently 
show. The evidence is quite imperfect 
and unsatisfactory, to prove that there 
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were about forty persons of this kind, or 
that their user could possibly have been 
adequate in volume, to come within the 
knowledge of the respondent firm. Cct- 
tainly, some of these attempted piracies 
came within the Imowledge of the respon- 
dent firm. Two or three suits were filed, 
and in other instances, undertakings to 
desist were obtained, after threatened 
legal action. This is the picture whi^ 
emerges from the record. Added to it, 
is the circumstance stressed by all the 
judgments before us. No one, not even 
the appellants, attempted _ any parallel 
or anticipatory registraiion in respect of 
'GANESH’ at any time. Even now, the 
appellant firm has not been able to aver 
that its trade and user of the Mark have 
been such, as to amount to an honest con- 
current user, justifying a claim for re^- 
tration 

22. It is in this context that the 
categories of the evidence have to be 
examined. They are (1) affidavits of 
individuals in the list of the forty alleged 
traders, concurrently using the label, (2) 
orders from their clients, mainly post- 
cards and letters, for their goods, accom- 
panying those affidavits, (31 affidavits of 
two printers in respect of cartons and 
labels bearing these various Marks, 
namely, B. N. Jayaraj and N. R. Nanjun- 
n i pb , iong with a number of letters and 
post-cards to these printers from manu- 
facturers of Agarbathis. for printing 
labels etc., and (4) affidavits of other 
users of Agarbathis. There are. of course, 
certain coimter-affidavits filed on behalf 
of the respondent firm. But one very 
extraordinmy drcnimstance must at once 
be noticed. The Assistant Registrar of 
Trade Marks was apparently concerned 
with the seven affidavits filed before him, 
relating to the alleged user of the 
'GANESH’ Mark. He thought that a viva 
voce examination of these persons, and 
inspection of their account books, will be 
helpful; he attempted to procure these 
vital pieces of e\*idence. He failed. The 
clear representation before him was that 
the accounts will not show the individual 
sales in respect of this category of goods, 
namely, Agarbathis with the word 
'GANESH* or variations of that word. 
Simply stated, no such figures of sales 
are available, or were ever made avail- 
able 

23. With regard to the cartons and 
labels, the affidavits of the printers are 
supported by the correspondence from 
the third-party manufacturers.- But what 
does this prove? It proves, at the high- 
est, that there were sporadic instances of 
user, dearly piracies, by other persons, 
who became aware of the afiluent busi- 
ness of the respondent firm, and the po- 
pularity of 'GANESir Agarbathis, These 
persons did place orders for cartons and 
lables with printers, specialising in such 


work. But whether those cartons and 
labels were ever used, on any scale worth 
notice, is a different matter altogether. 
The volume of advertisements is practi- 
cally 'nil', and there is no reliable evi- 
dence indicating such advertisements. In 
those drciunstances, we are finally com- 
pelled to rely on (1) the documents filed 
relating to orders in respect of similar 
goods, (2) affidavits of third parties and 
(3) the undertakings of S. V. Parasura- 
miah, to which we have made reference 
earlier. 

24- Mr. V. Eajagopalachari for the 
respondent firm has made a factual ana- 
lysis of the correspondence relating to 
orders placed by persons like EL S. Madar 
Sahib, EL V. Ramaiingxah Chetty, S. V. 
Parasuramiah, Narayana Rao, C. R. 
Venugopal, etc. He has shown how, for 
the relevant years, from 1955 to 1958 or 
1960, the orders were extremely meagre, 
and almost negligible. There is no evi- 
dence that even these meagre orders 
were actually complied with, by the sup- 
ply of Agarbathis. We have already 
stressed that the relevant accounts are 
not produced, and are not forthcoming. 
Affidavits of third parties are very un- 
satisfactory, and form no basis for any 
clear inference of common user, or of the 
device being public! juris. 

25. Finally, we are left with the one 
document on which Mr. Kumaramanga- 
1am has placed some reliance, namely the 
undertaking given by S. V. Parasura- 
mi^ (pp. 37 to 29 (39?) of VoL 1. Prima 
fade, this is evidence in favour of the 
respondent firm, for Parasuramaiah gave 
an undertaking in respect of 'Balaganesh 
Durbar Bathi’ and another Trade Mark, 
the latter undertaking being an absolute 
ona But with regard to the former, the 
translation of the text runs as follows: 

"Many people are trading by the use 
of many kinds of names, that is to say, 
many traders are trading using the name 
of Ganesh Durbar Bathi. But if any of 
my equals in that group gives it up, I 
shall also do so. When I told K. S. 
Krishniah Setty like that, KrichnTah 
Setty said 'Yes’ and agreed ’’ 

26. Mr. Kumaramangalam places con- 
siderable reliance on the language of this 
document. For, according to him, it is 
prima fade eddence that, in June 1958, 
the respondent firm was aware that many 
traders were trading, using the name 
'Ganesh Durbar Bathi’. Reliance is also 
placed on an endorsement in the transla- 
tion to this effect: "N. B. Scribe K. S, 
Krishniah Setty, written on plaintiff’s let- 
ter paper’’. But when we carefifily scru- 
tinised the Photastat of the original, 
which was in Canarese written in Telugu 
script, we foimd that there are no words 
corresponding to the postscripjt. It seems 
to have been added by some unknown 
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person, in the translated copy; clearly, in 
the absence of other evidence, it cannot 
be rehed on. This apart, we are unable 
to spell out, from the language ol the 
agreement, anythmg more than this. The 
respondent firm was then aware of seve- 
ral piratical attempts, which might have 
been on qmte a small scale They were 
putting some of them down by actions in 
Court, and they were accepting under- 
takmgs from others, on threatened ac- 
tion, to desist from further use of the 
Mark. We are quite imable to mfer from 
this knowledge assummg that it eidsted, 
any acquiescence or abandonment; nor 
does it amount to knowledge of facts, 
which would render the mark publid 
juris. 

27. Upon an application of all the 
tests and principles that we have earher 
discussed, in relation to the facts of the 
record, which have been elaborately dis- 
sected and placed before us, we have 
no doubt whatever that the learned 
Judge (Sadasivam, J.) was right in his 
conclusions, and that the appeals must 
faiL They accordingly fail and are dis- 
missed with costs. 

28. Before leawng these appeals, we 
may refer to one argument, that the 
word 'GANESH’ applies to the Lord 
Ganesa who is the deity of auspido^ 
commencement of all imdertakings in 
Hmduism, and hence that it would be 
wrong to create a monopoly in respect 
of such a term, for one particular pro- 
prietor But it was never pretended that 
the word 'GANESH' cannot become 
distinctive for respondent firm’s Agar- 
bathis, or that it is not registrable. We 
need only observe, without proceeding 
further into this aspect, and leavmg the 
issue quite open, that there are several 
other names of the deity (Vigneswara, 
Vuiayaka etc.l which could be appro- 
pnately used by persons, desiring to as- 
sodate their goods with the favour of the 
ddty. if the Mark and device, wWch are 
thus invented, do not otherwise infringe 
any prior registered device under the 
Trade Mark Law. 

BDB/D V.C. Appeals dismissed. 
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The pursuit of the profession of Char- 
tered accountancy not merely involves a 
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able responsibility, but it also involves, 
essentially value-decisions and judg- 
ments, which cannot possibly be derived 
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mance of routine or arithmetical duties 
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ANANTANARAYANAN, C. J:.— A 
ouestion of considerable interest and im- 
portance. in the domain of Industrial 
Law. arises m this proceeding, namely, 
whether a Firm of Chartered Accountants 
and Auditors, a registered partnership 
which is conducting this profession, will 
be an 'industry* withm the scone of Sec- 
tion 2 ()) of the Industrial Disputes Act 
The matter arises for our determination, 
in the following context of facts. Messrs. 
Fraser and Ross (writ-petitioners) had 
employed the first respondent, (V. Samba- 
siva Ayyar) as a stenographer in the 
Firm. and. imder the Rules relating to 
his service, he vras to be retired in Feb- 
ruary. 1963. when he would have attained 
the age of superannuation. We need not 
now concern ourselves with the minute 
particulars, but it may be noted that the 
first respondent was permitted to avail 
himself of earned leave from 1-2-1963 to 
31-5-1963. and that he finally retired on 
1-6-1963 He made a claim that he ought 
to be continued in service till the com- 
pletion of his 60th year, or at least for 
three years more, but this wus rejected 
by the Firm, and he instituted a proceed- 
ing in the Labour Court, claiming a sum 
of Rs. 7.254/-. as retrenchment compen- 
sation and wages in lieu of one month’s 
notice. The petitioner Firm raised a pre- 
liminary objection to the maintainability 
of the petition, claiming that the Firm 
did not constitute an 'industry^'. within 
the meamng of the Industrial Disputes 
Act. The Labour Court negatived this 
contention, and this has led to the pre- 
sent proceeding in certiorari. 


2. Though, at different stages of the 
arguments, several of the averments and 
counter-averments relating to the merits 
of the claims of the first respondent v^ere 
particularised before us. they need not 
be here gone into. Admittedly, it is only 
the general question which concerns us, 
and if Messrs Fraser and Ross, a reput- 
ed Firm of Chartered Accountants and 
Auditors, do not come within the ambit 
of the statutory definition, the wnt peti- 
tion will necessarily have to be allow^ 
Nor can the matter be merely considered 
as res Integra, though there is no pre- 
vious judgment of this Court on the sub- 
ject, or any judgment of the Supreme 
Court, There are two decisions of the 
Calcutta High (Dourt, N. R Mukherjee v. 
A H. Just, AIR 1961 Cal 95 and Rabin- 
dranath Sen V. First Industrial Tribunal, 
West Bengal, 1963-1 Lab LJ 567= (AIR 
1963 Cal 310) on this specific issue. In 
the first of these precedents, a contention 
was raised that the activities of that par- 
ticular firm of Chartered Accountants 
were not confined to the business of a 
Chartered Accountant simpliciter. but ex- 
tended to other activities, which might be 
viewed as commercial activities, and which 
were not strictly related to the business 
or profession of a Chartered Accountant. 
The learned Judge held that evidence 
was essential on two related questions of 
fact and the decision really turned upon 
considerations of that character. But in 
the second precedent 1963-1 Lab 
U 567=(AIR 1963 Cal 310). Baner- 
jee, J., did hold that a Firm of 
Chartered Accountants and Auditors, 
like the petitioner Firm here, might be 
included within the definition of the 
expression 'industry* in Section 2 (j) of 
the Act These precedents were con- 
sidered, and a decision was rendered by 
Mathew. J.. on the very point, in T 
Menon and Co. v. District Labour Officer 
(1966-2 Lab LJ 608 (Ker) ). This judgment 
came up in appeal before Govinda 
Menon and Krishnamurthi Ayyar, JJ., in 
the High (Zourt of Kerala, in T. K, 
Menon and Co. Calicut v. District Labour 
Officer Kozikode-2, 1966-2 Lab LJ 613= 
(AIR 1967 Ker 31). and, after a consi- 
dered review of the case-law, the learn- 
ed Judges allowed the appeal, and held 
that the work of a Chartered Accountant 
or of Chartered Accountants could not 
be included in the definition of the word 
’Industry’ in Section 2 (j) of the Act. 
Subsequent to this judgment of this Divi- 
sion Bench, we have the judgment of the 
Supreme Court in the Secretary. Madras 
Gymlihana Club Employees’ Union v. 
Management of the Gymkhana Club. 
Civil Appeal No. 572 of 1966=(AIR 1968 
SC 554). That reviews the entire prior 
case-law on the subject, and formulates 
afresh the principles upon which the 
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matter now before iis will really have 
to be determined^ 

3. At a later stage of this jud^ent, 
we propose to refer, in some detail to 
&e profession of Chartered Accoxmtants 
and Auditors in the context of t^ Char- 
tered Accountants Act (Act XXXVni of 
1949), the Chartered Accountants Regu- 
lations, 1964, and certain treatises and 
authorities, such as (1) Professional 
Etlncs of Certified Public Accoimtants, by 
John L Carey (1956), New York, and (2) 
The Accountant in Public Practice, by EL 
Lu Milne (1959), Butterworth & Co„ 
London, as well as extracts from Hals- 
bury’s Laws of England. For the moment 
v.'e shall rdegate this task to the subse- 
quent stage, and focus attention on the 
evolution of case-law. For this purpose, 
it is really necessary to keep in mind, 
throughout, three relevant definitions, 
namely, definition of 'industry’ in Section 
(2) (j), of 'industrial dispute’ in Sec. 2 (1) 
and of 'workmen' in Section 2 (s) of the 
Industrial Disputes Act. But since those 
definitions have been set forth verbatim 
in several of the precedents cited at the 
Bar, including the Gymkhana Club Case, 
C. A. No 572 of 1966= (AIR 1968 SC 
554). it is sufficient for our present pur- 
pose to extract the definition in Section 
2 (i) done, namely. 

"'Industry’ ineans any business, trade, 
undertaking, manufacture or calling of 
employers and includes any calling, ser- 
vice, employment, handicraft, or indus- 
trid occupation or avocation of work- 
men.’’ 

4. The true commencement of the 
case-law, as far as this country is con- 
cerned, would appear to be D. N. Baner- 
iee V. P. R. Mukherjee, 1953 SCR 302 at 
p 311=1953-1 Lab LJ 195 at p. 199=(AIR 
1953 SC 58 at p. 61). The following dicta 
of Chandrasddiara Ayyar, J., may be 
here relevantly set forth: 

"Though the word 'imdertaking’ in the 
defimtion of 'mdustry’ is wedged in be- 
tween business and trade on the one 
hand and manufacture on the other, and 
though, therefore, it might mean only a 
business or trade vmdeitaking, still it 
must be remembered that if that were 
BO, there was no need to use the word 
Eeparately from business or trade The 
vnder import is attracted even more 
clearly when we look at the latter part 
of the definition which refers to 'calling, 
service, employment, or industrial occu- 
pation or avocation of workmen’. 'Under- 
taking’ in the first part of the definition 
and 'mdustrial occupation or avocation’ 
in the second part obwously mean much 
more than what is ordinarily understood 
by trade or business ’’ At the same time 
the Court was careful to obser\'e that 
every aspect of employer and employee 
connection did not resifit in industry, 
and in the Hospital Mazdoor Case, 1960- 


1 Lab LJ 251=(AIR 1960 SC 610), thar 
Lordships again emphaased that though 
the words were of a very wide denota- 
tion, “a line would have to be drawn in 
a fair and just manner.” 

5. While upon this aspect of the com- 
mencement of the evolution of the case- 
law, it is necessary to refer to two ded- 
sions from Australia, namely. Federated 
Munidpal and Shire Council Employees 
of Australia v. Melbourne Corporation, 
(1918-19) 26 Com' LR 508 and Federated 
State School Teachers’ Association of 
Australia v. State of Victoria, (1928-29) 
41 Com LR 569. These embodied cer- 
tain dicta of Isaac, J„ which have subse- 
quently colormed the perspective of ap- 
proach to a considerable extent, that an 
'industry’ involves "co-operation between 
employer and employees for the object 
of satisfying material human needs”. It 
£s under^od that the co-operation may 
result in services, as mudi as in pro- 
ducts, and that the contingency of pro- 
fit-making need not necessarily exist. 

6. We may now pass on to Baroda 
Borough Munidpality v. Its Workmen, 
1957-1 Lab U 8= (AIR 1957 SC 110), 
which extended the expression of 'in- 
dustrial dispute’ to indude disputes be- 
tween the Munidpality and its employees 
"in branches of work that can be regard- 
ed as analogous to the carrying on of a 
trade or business.” This was followed 
by the Corporation of City of Nagpur v. 
Its Employees, 1960-2 SCR 942= (AIR 
1960 SC 675), in which precedent the 
Supreme Court made a distinction as be- 
tween (a) regal and (b) munidpal func- 
tions of the Corporation, the latter being 
held analogous to business or trade. 

7. We now come to the Hospital Maz- 
door Case, 1960-1 Lab U 251=(AIR 
1960 SC 610), which constitutes a land- 
mark, This precedent attempted to 
evolve a working test, and, perhaps, the 
best manner in which the decision coifid 
be explained would be the dtation of a 
passage, not from this decision itself, but 
from a subsequent commentary furnish- 
ed by the Supreme Court in National 
Union of Commercial Employees v. kleher 
Industrial TribimaL Bombay, 1962-1 Lab 
U 241 at p. 244=(AIR 1962 SC 1080 at 
pp. 1083-84). 

"When in the Hospital Case, 1960-1 Lab 

U 251=(AIR 1960 SC 610) this 

Court referred to the orgamzation of the 
imdert^ng involving the co-operation 
of capital and labour or the employer 
and his employees, it obviously meant 
the co-operation essential and necessary 
for the pimposes of rendering material 
service or for the purpose of production. 
It would be realised that the concept of 
industry postulates partnership between 
capital and labour or between the em- 
ployer and his employees. It is imder 
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this partnership that the employer con- 
tributes his capital and the employees 
their labour and the joint contribution of 
capital and labour leads directly to the 
production which the indiistry has in 
view. In other words, the co-operation 
between capital and labour or between 
the employer and his employees which 
is treated as a working test in determin- 
ing whether any activity amounts to an 
industry, is the co-operation wWch is 
directly involved in the production of 
goods or in the rendering of service. It 
cannot be suggested that every form or 
aspect of human activity in which capi- 
tal and labour co-operate or ^ployer 
and employees assist each other is an in- 
dustry. The distinguishing feature of an 
industry is that for the production of 
goods or for the rendering of service, co- 
operation between capital and labour or 
between the employer and his employees 
must be direct and must be essentiaL” 

* * » * * 

"In the hospitals, the serwce to the 
patients begins with proper diagnosis fol- 
lowed by treatment, either medical or 
surgical, according to the requirements 
of the case. In the case of medical treat- 
ment, the patients received medical 
treatment according to the prescription 
and are kept in the hospital for further 
treatment. In surgical cases, the patients 
receive surgical treatment by way of 
operation and then are kept in the hospi- 
tjd for further treatment until they are 
discharged. During the period of such 
treatment, all their needs have to be at- 
tended to, food has to be supplied to 
them, nursing assistance has to be given to 
them, medical help from time to time has 
to be rendered and all incidental servi- 
ces required for their recovery have also 
to be rendered. Now, in the case of the 
activities of an organised hospital, the 
co-operation of the employees is thus 
directly involved in rendering one kind 
of service or another which it is the duty 
of the hospital to render. It is true that 
the patients are drawn to the hospital 
primarily because of the doctors or sur- 
geons associated with them. But there 
can be no doubt that the work of the 
hospital and its purpose are not achieved 
merely when a surgical operation is per- 
formed or medical prescription provided. 
After medical treatment is determined or 
a surgical operation is performed, the 
patient coming to a hospital as an indoor 
patient needs all Idnds of medical assis- 
tance until he is discharged and the ser- 
\nces rendered to him both initially and 
thereafter until his discharge are all ser- 
vices which the hospital has been esta- 
blished to render and it is in the render- 
ing of the said services that the em- 
ployees of the hospital co-operate and 
play their part. That is how the test of 
co-operation between the employer and 


his employees is satisfied in regard to 
hospitals which are properly organized 
and maintained. It is, of course, true 
that the quality, the importance and the 
nature of the service rendered by differ- 
ent categories of employees in a hospi- 
tal would not be the same, but neverthe- 
less, all the categories of service render- 
ed by respective classes of employees in 
a hospital are essential for the purpose 
of giving service to the patients which is 
the objective of the hospital. That is 
how the hospitals satisfy the test of co- 
operation between the employer and his 
employees”, 

8. In Ahmedabad Textile Industry 
Research Association v. State of Bombay, 
1961-2 SCR 480= (AIR 1961 SC 484), the 
question arose whether an association for 
research maintained by the Textile Indus- 
try, and employing technical and other 
staff fell withm the defimtion. The tests 
set forth in the Hospital Mazdoor Case, 
1960-1 Lab LJ 251= (AIR 1960 SC 610) 
were recapitulated, and applied to the 
context of facts. We might unme- 
diately pass on to 1962-1 Lab LJ 
241= (AIR 1962 SC 1080), which is 
important, as it held that though a 
solicitor’s firm might be superficially or- 
ganized like an industrial concern, the 
Legislature coidd not have intended to 
include a 'liberal profession’ of that cha- 
racter in the definition of 'mdustry'. 
Their Lordships observed at p. 246- 

^ "A person following a hberal profes- 
sion does not carry on his profession in 
any intelligible sense with the active co- 
operation of his employees and the prin- 
cipal, if not the sole, capital which he 
brings into his profession in his special or 
peculiar intellectual and educational 
equipment. This is why on broad and 
general considerations which cannot be 
ignored, a hberal profession hire that of 
an attorney must, we think, be deemed 
to be outside the definition of 'mdustry’ 
under Section 2 (j).” 

9. In Harinagar Cane Farm v. State 
of Bihar, 1964-2 SCR 458= (AIR 1964 SC 
903) the agricultural operations of a cane 
farm purchased by a sugar factory and 
worked as a department for the supply 
of sugar-cane, were held to amount to 
an 'industry’ on the facts, though agri- 
culture could not be termed an ’industry’ 
irrespective of circumstances. In Univer- 
sity of Delhi V. Ramnath, 1964-2 SCR 
703= (AIR 1963 SC 1873) it was held that 
educational institutions do not constitute 
an 'industry' within the Act In the 
Kerala case, 1966-2 Lab LJ 613= (AIR 
1967 Ker 3l), emphasis has been laid on 
the dicta of Judges in English decisions, 
upon what would constitute a 'profession’ 
or a 'liberal profession’. There were ex- 
tensive citations from the judgments of 
Scrutton, L. J., in Commissioners of In- 
land Revenue v. Maxse, 1919-1 KB 647 
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and Currie v. Inland Revenue Commis- 
Qoners. 1921-2 E3 332. 

10, Subsequently, we have the Gym- 
khana Club Case, C. A. No. 572 of 1966= 
(AIR 1968 SC 554). Before proceeding 
to an analysis of this case, certain posa- 
ble misconceptions might have to be re- 
moved. One argument sought to be ad- 
vanced, on the facts themselves, by the 
first respondent was that Messrs. Fraser 
& Ross actuaUy carried on certain acti- 
vities. which could not be purely charac- 
terised as those withm the scope of a re- 
puted Firm of Chartered Accountants 
and Auditors. For this purpose, several 
records were called for and scrutinised, 
and emphasis was placed on certain of 
the documents in an additional state- 
ment in the Lower Court But as Mr. 
Thyagarajan, for the petitioner Firm, has 
now made it clear beyond doubt those 
items of work really relate either to as- 
signments of liquidation, or Receiver- 
ship and Managership, most of which 
were executed many years previously, 
prior to the Chartered Accountants Act 
1949, and derived from orders of Court 
We are fully satisfied that Messrs. Fraser 
& Ross have only been conducting the 
business of the profession, or strictly legi- 
timate extensions of such business, as 
advisers of firms upon taxation matters, 
provident fund structures, eta 

IL Another misconception can be 
very earily resolved, in terms of the 
case-law itself. This is that the Firm 
cannot claim that it is not included with- 
in the definition, because here we have a 
group of Chartered Accoimtants and Au- 
ditors, registered as a partnership firm 
and carrying on business as such, and not 
an individual practitioner of the profes- 
sion, assuming that it is a Teamed pro- 
fession’. But this distinction was repel- 
led as unsubstmtial by their Lordships 
of the Supreme Court in 1962-1 Lab LJ 
241 at p. 244= (AIR 1962 SC 1080 at pp. 
1083-84). 

"In our opinion, the distinction sought 
to be drawn by Sri Chari between pro- 
fessional service rendered by an indivi- 
dual acting by himself and that render- 
ed by a firm Is not logical for the pur- 
poses of the application of the test in 
question. What is true about a firm of 
solicitors would be equally true about 
an individual solicitor working by hira- 
selL As the firm engages different cate- 
gories of employees, a single sobcitor 
also engages different categories of em- 
ployees to carry out different types of 
work and so the presence of co-operation 
be^’een the employees working in a 
Eobator’s office and thcdr employer, the 
Eolidtor. could be attributed to the work 
of a angle soUdtor as much as to the 
work of the firm; and. therefora if Sri 
Chari is right and if the firm of solidtors 


is held to be an industry tmder the Act, 
the ofBce of an individual solicitor can- 
not escape the application of the defini- 
tion of Section 2 (j).’’ 

12. The true argument of Mr. Dolk 
for the first respondent is not this. It is 
obvious that, so long as the learned pro- 
fession of the law was strictly being pur- 
sued by the persons constituting the 
partnership, a partnership of lawyers 
will not be an Tndustry’ within the mean- 
ing of the definition, merely because 
there are two or more lawyers, and not 
a single lawyer. Clearly, the same argu- 
ment will hold good for members of the 
mescal profesrion. The true argument 
of Mr. Doha is that, even if the learned 
professions are to be excluded, they 
should be limited to the three Institu- 
tions, the Law. Medicine, and the Church, 
to which the appellation was originally 
employecL As far as Chartered Accoimt- 
ants and Auditors are concerned, it is 
stressed that there is intimate co-opera- 
tion between the Chartered Accountants 
themselves, and the clerical staff, which 
carries out a great deal of the routine 
work of actual scrutiny of accounts and 
effective preparation of the audit mat^ 
riaL IVithout this co-operation, which is 
substantial, of the employee forces or of 
labour, wluchever it might be termed, 
the Chartered Accountant could not func- 
tion at all It is this which led Banerjee, 
J., in 1963-1 Lab LJ 567=(AIR 1963 Cal 
310) to hold that a firm of Chartered Ac- 
countants did come within the definition. 
The learned Judge stated at p. 579 (of 
Lab LJ)=(at pp. 319-20 of AIR): 

"A Charter^ Accountant doing audit 
work assisted by stenographers, personal 
clerks and menial servants, that is to 
say, doing the entire auditing worli. from 
examination of accounts to the mal^g of 
the report, all by himself, but only with 
such subridiary and incidental help as 
may be rendered by his stenographers, 
typists, personal clerks and seri'ants, 
may not be carrying out an industry. 
But if a_ Chartered Accountant carries 
on auditing work in a magnified scala 
with more chents than he can himself 
managa and_ is perforce compelled to 
have a division of labour, his clerks do- 
ing the examination of accounts and he 
himself drawing up the audit report, on 
the result of such examination, it may 
not be said that this type of co-operation 
is not industry". 

13. But this argument cannot be 
really sustained, for a very important 
reason. The true criterion is not the 
degree of co-operation between the em- 
ployee personnel and the employer or em- 
ployers. in the process, which has to be 
judged for inclusion in the definition, 
whether it results in a product or ser- 
vica As we shall see a little later, that 
has been very clearly laid down In tb« 
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Gymkhana Club Case. C. A. No. 572 of 
1966= (AIR 1968 SC 554). Losically. it 
vail be almost impossible to draw a line, 
concemins the degree or the Quality of 
the co-operation, from case to case. 
Again. the entire argument really over- 
looks the actual orgamzation of the pro- 
fession of Chartered Accountants, and the 
equipment necessary for the practice of 
this profession, taken in conjunction with 
the quality of the service rendered All 
these features, as we shall presently see, 
make this profession a 'learned’ one, al- 
most indistinguishable from the profes- 
sion of the lawyer, with a high code of 
professional ethics, and a firm structure 
within which the members of the profes- 
sion have to function, 

14, It is not necessary here to define 
the word 'profession’. English cases 
naake it unambiguous that even a des- 
cription may not suffice. But, as Scrut- 
ton, L. J, observed in 1919-1 KB 647, 
the essential idea of 'learned profession* 
which cannot, in the modem context, be 
merely limited to the original categories 
of Church. Medicine and Law. Is that it 
is the pursuit of an avocation or occu- 
pation, substantially involving the intel- 
lect. There is a complementary feature 
to this, that the services rendered by a 
'learned profession' are primarily charac- 
terised by an equipment of learning, skill 
or judgment, acquired through intellec- 
tual means: the employment of capital 
for this purpose is. or should be, largely 
subsidiary or incidental in character. So 
long as these criteria are fulfilled, such a 
profession is a 'learned profession’. Per- 
sons organizing this profession, whether 
singly or banded together, do not consti- 
tute an 'industry’, within the scope of 
the definition. They may employ other 
persons, for the skilful accomplishment 
of their tasks, such a labour force may 
be large, or small Its services may even 
be considerable, in the quantitative sense. 
But, ultimately, if the qualitative contri- 
bution is distinct and supreme, this is not 
an 'industry’, within the meaning of the 
Act. This appears to be established be- 
yond doubt, relegating, in such cases, the 
test of co-operation between capital or 
the employer, and labour, to a relatiye- 
ly minor magnitude. 

14-A. This is very clear from the 
following discussion in the Gymkhana 
aub Case. C. A. No. 572 of 1966=(AIR 
1968 SC 554) and we have set forth ver- 
batim these passages, which serve to 
bring out the essential criteria in terms 
of the latest formulation by their Lord- 
ships of the Supreme Court 

"Of these categories 'undertaking' is 
the most elastic. According to Webster’s 
Dictionary, 'undertaking’ means 'any- 
thing undertaken’ or 'any business, work 
or project which one engages in or at- 
tempts, as an enterprise’. It is this cate- 


gory which has figured in the cases of 
this Court. It may be stated that this 
Court began by stating in Banerjee’s case, 
1953 SCR 302= (AIR 1953 SC 58) that the 
word 'undertaking’ is not to be interpret- 
ed by assoaation with the words that 
precede or follow it but after the 'Soli- 
citor’s’ and the 'University’ cases 'It is 
obvious that liberal arts and learned pro- 
fessions educational undertakings and 
professional service dependent on the 
personal qualifications and ability of the 
donor of services are not includ- 
ed’. (Emphasis ours (here into ' 

') ). Although business may result 
in service, the service is not re- 
garded as material That is how the 
service of a Solicitor firm is distinguish- 
ed from the service of a building corpora- 
tion. Otherwise what is the difierence 
between the services of a typist in a fac- 
tory and those of another typist in a 
Solicitor’s office or the service of a bus 
driver in a muniapality and of a bus 
driver in a University. The only visible 
difference is that in the one case the ope- 
ration is a part of a commercial esta- 
blishment producing material goods or 
material services and m the other there 
is a non-commercial undertaking The 
distinction of an essential or direct con- 
nection does not appear to be so strong 
as the distinction that in the one case 
the result is the production of material 
goods or services and in the other not” 
Again; — 

"Too much insistence upon partnership 
between employers and employees is 
evident in the Solicitor’s case and too 
little in the Association case. And yet it 
is impossible to think that this test is 
universal What partnership can exist 
between the Company and or Board of 
Directors on the one hand and menial 
staff employed to sweep floors on the 
other’ What direct and essential nexus 
is there between such employees and 
production? This proves that what must 
be established is existence of an industry 
Viewed from the angle of what 
the employer is doing’ (emphasis 
ours (here into * 0 ) and if 

the definition from the angle of the em- 
ployer’s occupation is satisfied, all who 
render service and fall within the defi- 
nition of workmen come within the fold 
of industry irrespective of what they do 

What matters is not the nexus 

between the employee and the product 
of the employer’s efforts but the nature 
of the employer’s occupation If his work 
cannot be described as an industry, his 
workmen are not industrial workmen and 
the disputes arising between them are 
not industrial disputes. The cardinal 
test is thus to find out whether there is 
an industry according to the denotation 
of the word in the first pari ” 
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15. It vidll thus be dear ftat, if Char- 
tered Accountants and Auditors can be 
considered as members of a 'learned 
profession’ rendering professional ser- 
vices essentially "dependent on the per- 
sonal qualifications and ability of - the 
donor of services” (Gymkhana Club Case, 
C A. No 572 of 1966=(AIR 1968 SC 554)), 
they vTiU not come within the defimtion. 
The simple further question is, whether 
the material placed before us justifies the 
assumption that Chartered Accoimtants 
and Auditors are members of a profesrion 
rendering service in this sense, and, 
therefore, not within the ambit of the 
definition. We have no doubt whatever 
that this must be answered in favour of 
the writ petitioner Firm. 

16. Perhaps, the best account of the 
profession and its setting, is to be found 
in N. E Merchant v. The Bombay Muni- 
dpal Corporation, 1967-69 Bom LR 758= 
(AIR 1968 Bom 283). This account runs 
as follows at p. 763 (of Bom LR)— (at p. 
287 of AIR): 

"We further think that in considering 
whether an activity is a profession or 
not, we may perhaps be guided by the 
fact that the Church, the Medidne and 
the Law have been for centuries regard- 
ed as learned professions. In each of 
these three, the individual activity is cha- 
racterised by personal skill and intelli- 
gence and is dependent on personal 
study, character and integrity. These 
qualities displayed by the practitioners of 
these learned professions inspire confi- 
dence in persons approaching them for 
advice or gmdance The first is approach- 
ed for spiritual comfort and guidance, 
the doctor for physical or mentcd ailment 
and the lawyer for legal advice. But in 
each case the person who approaches 
them chooses them according to his own 
conception of the sldll, intelligence and 
integrity, of the person approached, and 
since he approaches in entire confidence, 
the priest, the doctor and the lawyer 
have a corresponding obligation not to 
betray the confidence and advise his 
chent as best as he can. The same ele- 
ment of trust and confidence must be a 
test in more or less degree in modem 
profesrions. A Chartered Accountant is 
approached by his client for advice and 
guidance in his problems with regard to 
trade, business or industry, and it is ex- 
pected that the Chartered Accountant, to 
the_ best of his ability, would be in a 
position to help him in his difficulties and 
not betray the confidence that is placed 
in him. This, in our opinion, is one of 
the elements which shoiild be sought 
when considering whether a particular 
person is practising a profession or is 
merely doing a business. 

"A rapid survey of the general func- 
tions performed by a Chartered Ac- 
countant in practice will go to show that 


the functions are of a highly Individua- 
listic character requiring the personal 
skin, intelligence and integrity on the 
part of a Chartered Accountant, The 
Company Law reqiures that the accounts 
of a company should be audited by audi- 
tors. Section 226 of the Companies Act, 
1956, lays down the qualifications and 
the disqualifications of auditors. Under 
that section an auditor will not be qua- 
lified unless he is a Chartered Accountant 
within the meaning of the Chartered Ac- 
countants Act, 1949. Section 227 then 
prescribes the powers and the duties of 
the auditors. Every auditor of a com- 
pany has a right of access at all times to 
the books of accounts and vouchers of 
the company and is entitled to require 
from the officers of the company such 
information and explanation as the audi- 
tor may think necessary for the perfor- 
mance of his duties as an auditor. In 
carrying out these duties, he caimot be 
cowed down either by the managing 
director of the company or the managmg 
agents because his duties require that he 
shall faithfully carry out his duties as an 
auditor without fear or favour and audit 
the accounts of the company in such a 
maimer that the shareholders get a cor- 
rect picture of the financial position of 
the company. Punishment is also pro- 
vided under Section 233 of the Indian 
Company Law if the Auditor’s report is 
made otherwise than in conformity with 
the requirements of Sections 227 and 229 
of the Act In other affairs, also relating 
to companies, a Chartered Accountant 
plays a very vital role. Being trained to 
maintain costing records he can ascer- 
tain the cost of production and of pro- 
cess at different levels of operations in 
the manufacture of a product He can 
by his expert knowledge help a manufac- 
turing company. His services are also 
frequently sought in connection vdth the 
formation and the financial structure in 
liquidation of limited companies He is 
£^o called upon to carry out investiga- 
tion to ascertain the financial position of 
a business in connection with matters 
such as new issues of share capital, the 
purchase or sale of a business, reconstruc- 
tions and amalgamations. He is also fitted 
to undertake valuation of shares of pub- 
lic and private companies when amalga- 
mations or reorganisations take place. In 
other words, the Chartered Accoimtant 
plays a very valuable role in relation to 
the financial aspects of the busmess of 
a company. He is also v/ell equipped 
for advising the preparations of tax re- 
turns Drastic forms of taxation are be- 
ing introduced. The Chartered Account- 
ant has to keep himself abrest of the 
current and continuing tax information. 
Section 288 of the Income-tax Act, 1961, 
shows that a Chartered Accountant Is 
Entitled to appear before the Income-tax 
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Authorities as the authorised representa- 
tive of the assessee.” 

17. This description shows the highly 
responsible character of the vocation, 
the intellectual standards underlying the 
natiure of the services of a Chartered Ac- 
countant, the equipment of learning that 
he has to obtain before he can practice 
his profession, and the rigid structure of 
the profession along with a strict code of 
professional ethics, as can be easily glean- 
ed from the Chartered Accountants Act, 
1949 and the Regulations of 1964 In H. 
A. K. Rao V. Council of Institute of Char- 
tered Accountants of India, AIR 1967 SC 
1257, the foUowmg passage at p, 1258 re- 
fers to the importance of this profession, 
and its organization as a profession re- 
quiring, primarily, the use of intellectual 
faculties: 

"Before we consider the relevant provi- 
sions of the Act it is necessary to notice 
at the outset the nature and objects of 
the Institute. The Institute is a statutory 
body having perpetual succession and a 
common seal. It is governed by the Act 
and -toe Chartered Accountants Regula- 
tions, 1949, hereinafter called the Regu- 
lations. The Central Coimdl of the Ins- 
titute shall be composed of not more than 
24 members elected by the members of 
the Institute from among the fellows 
thereof and 6 persons nominated by the 
Central Government. There are Regio- 
nal Councils which fimction in thdr res- 
pective regions subject to the control, 
supervision and direction of the Central 
Coimdl or any of its committees. Elec- 
tions to the Councils are held once in 
three years. Therefore, the Act, through 
its provisions, regulates the profession of 
Chartered Accountants, It establishes an 
Institute of Chartered Accountants and 
provides for the constitution of a Coundl 
for carrying out the objects of the Act. 
The Central Council, inter alia, has the 
power to admit members to the Institute, 
to take disdplinary action, and to regu- 
late and maintain the status and standard 
of the professional qualifications of the 
members of the Institute. It is needless 
to say that the profession of Chartered 
Accountant is a respectable one and the 
duties of Chartered Accountants are 
onerous and responsible. They are all 
educated and qualified men and on their 
efudency and integrity depends the sta- 
bility of many of the institutions in the 
country. It cannot, therefore, be gain- 
said that the candidates seeking to be- 
come members of the said Coundl which 
regulates the conduct of Chartered Ac- 
coimtants shall necessarily be persons of 
high integritj' and above critidsm ” 

18. In addition to this, we may set 
forth the foUovung passages from "The 
Accountant in Public Practice” by K. L. 
hlilne, and from Halsbury’s Laws of Eng- 
land, Third Edition, Volume 6. 


(1) K. L. Milne’s Book: — 

"Today public accountants cany tre- 
mendous responsibility as auditors of 
vast enterprises, as trustees in bankrupt- 
cy, as liquidators, and as finandal ad- 
visers in all kmds of ways. The care 
which accountants take to improve their 
service, the organization of national and 
international congresses, the effort that is 
made to train new members, are but a 
few of the ways m which accountants in- 
dicate how seriously they take their res- 
ponsibilities. It can truthfully be said, 
therefore, that a sense of mission exists 
for accountants, and that it is develop- 
ing more and more as greater responsi- 
bility is placed upori them.” 

(Page 18, Para 2). 

"The accountant is expected to have & 
knowledge of commercial law, particular- 
ly company law, bankruptcy law and 
taxation law, not for the purpose of 
interpreting it (the province of the law- 
yer) but for the purpose of implementing 
it. An accountant can make his know- 
ledge useful only after several years of 
ardous study and practical experience. 
Furthermore, in common with other in- 
tellectual services, his study must conti- 
nue throughout his career as the tech- 
nique of his calling develops and laws af- 
fecting it alter. It is largely the profes- 
sional man’s ability to keep abrest of 
the developments of his calling which 
brings him success and makes his service 
of value,” 

"The service provided by the account- 
ant is essentially that of a trained mind. 
He needs a mental capacity above the 
average to practice accountancy effecti- 
vely, and accountants are beginning to 
realise that a broad academic training is 
of tremendous value in an accountancy 
career.” 

(Page 18, para 4) 

"The leading societies set a very high 
standard in their administration and in 
their activities. It is safe to say, there- 
fore, that the leading accountancy bodies, 
in English speaking countries at least, 
qualify as professional bodies for the 
purpose of this definition”. 

(Page 23, Para 2). 

"Since health, finance, engineering, tea- 
ching and justice are the five main fields 
of professional endeavour, it follows that 
accountancy is not only a profession, it 
is one of the major learned professions 
of our time. The challenge to Accoun- 
tants is therefore clear and inescapable.” 
(Page 51, Para 1). 

(2) Halsbury. 

"Para 748. Auditor’s Report. The audi- 
tors of a company must make a report 
to the members on the accounts examin- 
ed by them, and on every balance-sheet, 
every profit and loss account and all 
group Accounts laid before the company 
in general meeting during their tenure 
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of office. In this context 'balance-sheet’ 
and 'profit and loss Account’ include any 
notices thereon and documents annexed 
thereto fiiving information which is 
reqmred by the Act and thereby allowed 
to be so given. The Directors’ report, if 
it gives information required by the Act 
to be given in accounts but permitted 
thereby to be ^ven in a statement 
annexed is to be annexed to the Accounts 
but the auditors are only to report there- 
on so far as it gives that information. 

"The report must state (1_) whether 
they have obtained all the information 
and explanations which to the best of 
their Imowledge and belief were neces- 
sary for the purposes of their audit; (2) 
whether, in their opinion, proper books 
of account have been kept by the com- 
pany so far as appears from their exami- 
nation of those books and proper returns 
adequate for the purposes of their audit 
have been received from branches, not 
visited by them (3) whether the com- 
pany’s balance-sheet and (imless it is 
framed as a consolidated profit and loss 
Accoimt) profit and loss Account dealt 
with by the report are in agreement with 
the books of Account and returns; (4) 
whether in their opinion and to the best 
of their information and according to the 
explanations given them, the accounts 
give the information required by the Act 
in the manner so required and give a 
true and fair view (i) in the case of the 
balance-sheet of the state of the Com- 
pany’s afiairs as at the end of its finan- 
cial year, and (xi) m the case of the profit 
and loss account, of the profit or loss for 
its financial year; or, as the case may 
be, give a true and fair view thereof 
subject to the non-disclosure of any mat- 
ters (to be indicated in the report) which 
by virtue of the exceptions for special 
classes of company set forth previously 
are not required to be disclosed; and (5) 
in the case of a holdmg company submit- 
ting group accounts whether, in their 
opinion, the group_ accounts have been 
properly prepared in accordance with the 
prolusions of the Act so as to give a true 
and fair view of the state of affairs and 
profit or loss of the company and its sub- 
sdiaries dealt with thereby so far as it 
concerns members of the company or as 
the case may be, so as to give a true and 
fair inew thereof subject to the non-dis- 
closure of any matters which by 

virtue of the exceptions for special class- 
es of company set forth previously are 
not required to be disclosed, 

"In addibon, where the accounts do 
not give such particulars of directors’ 
salaries and pensions or loans to officers 
as required by the Act, it is the duty of 
the auditors to mclude m their report, 
so far as they are reasonably able so to 
do a statement giving the required par- 
ticulars.’’ 


"The auditors’ report must be r^d, be- 
fore the company in general meeting and 
must be open to inspection by any mem- 
ber.” 

"Para 749. Attendance at general meet- 
ings. The auditors of a company are en- 
titled to attend meeting of the company 
and to receive all notices of and other 
communications relating to any general 
meeting which any member of the com- 
pany is entitled to reedve and to be 
heard at any general meeting which they 
attend on any part of the business of 
the meeting which concerns them as au- 
^tors.” 

"Para 751. Duties of auditors It is 
the duty of an auditor to verify not 
merely the arithmetical accuracy of the 
balance-sheet, but its substantial accuracy 
to see that it includes the particulars re- 
quired by the articles and by statute, 
and contains a correct representation of 
the state of the company’s affairs. While 
therefore, it is not his duty to consider 
whether the business is prudently con- 
ducted, he is bound to consider and re- 
port to the shareholders whether the 
balance-sheet shows the true finan cial 
position of the company. To do this he 
must examine the books and take reason- 
able care to see that their contents are 
substantially accurate. Except in special 
cases he should place before the ^are- 
holders the necessary information as to 
the true financial position of the com- 
pany, and not merely mdicate the means 
of acquiring it Apart from his statu- 
tory duty, which cannot be removed by 
the articles or an agreement the exact 
duties of an auditor are regulated by the 
contract under which he is employed, 'The 
statutory duty is not absolute but de- 
pends upon the explanations furnished 
and information^ given. But an auditor 
must ask for information on matters 
which call for further explanation. An 
auditor mi^ take steps to learn his sta- 
tutory duties and his duties under the 
articles. It is his duty to consider whe- 
ther payments made by the company be- 
fore the audit w^ere authorised by the 
articles and he will be liable for impro- 
per payments made by the directors and 
naturally resulting from his breach of 
duty. So an auditor who reports confi- 
dentially to the directors the insufficiency 
of the sureties on which the capital is 
Invested and the difficulty of realisation, 
but who only reports to the share-hol- 
ders that the value depends on realisa- 
tion, with the result that the share-hol- 
ders ignorantly approve an improper 
dividend, is liable to mal:e good the 
amount paid. An auditor should not be 
content with a certificate that securities 
are in the possession of any person or 
body of persons however trustworthy, un- 
less the certificate is given by a bank or 
other person who in the ordinary course 
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of buaness -would usually be entrusted 
with securities.” 

19. Consequently, the argument of 
Mr. Doha that, -with regard to a firm like 
the writ petitioner, the work is largely 
made up of the scriptory and cleric^ 
duties of the stafi employed under the 
Chartered Accoimtants, is totally mis- 
leadmg and unacceptable. In the affida- 
■vit of the first respondent, this argument 
has been expressed m the form that "but 
for the assistance of the clerks and steno- 
graphers the audit report cannot be 
finalised, and the auditing work could not 
be carried by the petitioner firm". Again, 
"though the report and certification of 
the balance-sheet should be given by 
qualified auditor, the essential part of 
the main work which is to be performed 
prior to the finalisation of such report is 
turned out only by the employees -viz., 
derks and typists but for whose help the 
petitioner firm cannot prepare its audit 
report at alL" 

This is clearly to misconceive the quality 
of the services rendered by those follow- 
ing -the esteemable and intellectual pro- 
fession of Chartered Accountancy, ^e 
pursuit of the profession not merely in- 
volves a high code of Ethics and very 
considerable responsibilitv. but it also in- 
volves, essentially value-decisions and 
judgments, which cannot possibly be de- 
rived from clerical assistance, or the per- 
formance of routine or arithmetical duties 
by subordinate staff. Indeed, we ha-ve 
taken the trouble, during the arguments, 
to obtain and scrutinise the several 
papers for the several subjects for the 
Examinations which culminate in entry 
into the restricted group of qualified 
Chartered Accountants who are members 
of the Institute We are fully satisfied 
that they in-volve very high intellectual 
standards, comparable to the qualifica- 
tions for the legal profession, and that 
there is very little to distinguLsh the two 
professions in that sense 

20. It follo-cvs that, in our -view, the 

Di-vision Bench judgment of the Kerala 
High Court in 1966-2 Lab U 613= (AIR 
1967 Ker 31) must be accepted with res- 
pect. as la-ying down the correct laiv; 
the excerpts from the judgment in the 
Gv-mkhana Club Case, C. A. No. 572 of 
il966=(AIR 1968 SC 554). that we have 
set forth, further fortify this conclusion, 
and render it practically inevitable. Since 
Chartered Accountants and Auditors de- 
finitely do constitute a 'learned' or libe- 
ral profession’, which cannot be termed 
an 'industry' -within the defirution, it is 
a necessary consequence that the writ 
petition must be allowed, and this preli- 
minary order of the Labour Court set 
aside. It is accordingly allowed. 
VGW/D.V.a Petition allowed. 
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AIR 1969 MADRAS 143 {V 56 C 33) 
VEERASWAMI AND RAMA- 
PRASADA RAO. JJ. 

N. Bella Gouder, Petitioner v. Tahsil- 
dar of Coonoor and another. Respondents. 

Writ Petn. No. 409 of 1964, D/- 14-2- 
1968. 

Income-tax Act (1961), S. 179 and 
Second Sch., Part I, R. 2 — Failure on 
part of Recovery Officer to issue notice 
to defaulter — Defaulter clearly aware of 
recovery proceedings and in fact parti- 
cipating in them — Held, principle of 
cases under O. 21. K. 22, Civil P. C. (1908) 
that judgment-debtor appearing in pro- 
ceedings cannot later raise objection that 
they are bad for want of notice, should 
apply to recovery proceedings under Part 
I and in particular to R. 2. (Para 3) 

N. C._ Rangarajan for Rao and Reddy, 
for Petitioner; V. Balasubramaniam and 
J, Jayaraman, for Respondents. 

VEERASWAMI, J.: — The petitioner, 
an erstwhile director of a private limited 
company by name The Coonoor Talkies 
(PvL) Ltd., prays for a rule forbidding 
■the respondents from attaching his perso- 
nal properties for recovery of penalty 
le-vied on the company for non-payment 
of tax due for the years 1959-60 and 
1960-61, On 10-1-1962, he filed a decla- 
ration of solvency with the Registrar of 
Companies and on 19-1-1962. there was a 
resolution of the company for going into 
voluntary liquidation. In regard to that 
matter correspondence followed between 
the Registrar of Compames and the peti- 
tioner which does not appear to be rele- 
•vant to the present petition. On 27-11- 
1962. there was an order levying penal- 
ty. On a certificate issued by the Income- 
tax Officer, the first respondent has taken 
recovery proceedings. 

2. Two points for the petitioner are 
urged. One of them is that he has not 
been negligent or guilty of misfeasance 
or breach of duty in rdation to the af- 
fairs of the company and therefore he 
could not be personally proceeded against 
for recovery of the penalty. The peti- 
tioner adds that he has been given no 
opportunity to show that he is not liable 
under Section 179 of the Income-tax Act 
1961. It is not disputed that during the 
accounting years the petitioner was one 
of the directors. If that be so. Section 
179 of the Income-tax Act makes every 
person, who was a director of the private 
company at anytime during the relevant 
pre-vious years, jointly and severally lia- 
ble for pa-vment of tax and this habihty 
attaches notwithstanding anything con- 
tained in the Companies Act of 1956. 
Nowhere before filing the -writ petition 
had the petitioner stated that he -was 
not negligent or was not guilty of mis- 
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feasance or breach of duty in relation to 
the affair s of the company. Quite apart 
from that, in a petition addressed to the 
Commissioner of Income-tax not to Pro- 
ceed viith recovery he admitted his joint 
and several liability, but only pleaded 
that aU the share-holders of the com- 
pany should be made responsible and not 
himself alone. Even before us there is 
no proof that he has not been grossly 
negligent or has not been guilty of mis- 
feasance or breach of duty. We. are there- 
fore, of opinion that under Section 179 
the liability to pay the penalty clearly 
attached to the petitioner. It follows the 
certificate for recovery proceedings was 
properly issued, 

3. The second point of the petitioner 
is based on Rule 2 of Part I in the 
Second Schedule to the Income-tax Act 
That rule requires that a notice shall 
issue from the Recovery Officer calhng 
upon the defaulter to pay the amount 
specified in the certificate within fifteen 
days from the date of the service and 
intimating that in default, steps would 
be taken to realise the amount due It 
is not m dispute that the first respon- 
dent, who is the Recovei^ Officer, issued 
no such notice to the petitioner. The con- 
tention for the petitioner is that this nfie 
is mandatory and failure to comply with 
it vtiU wtiate the entire recovery pro- 
ceedings We would have been indmed 
to accept this contention had it not been 
for the fact that the petitioner came to 
have knowledge of the recovery proceed- 
ings He wrote to the first re^ondent a 
detailed letter explaining the circumstan- 
ces why he would request him not to 
proceed with recovery. Rule 2 referred 
to above is more or less in pari materia 
with Rule 22, of Order XXI, C, P. Code 
where an application for execution is 
made more than two years after the 
date of the decree. The cases decided 
vmder Rule 22 are to the effect that the 
object of the rule is but to give the judg- 
ment^ebtor an opportunity to show 
cause why execution should not proceed, 
but if the judgment-debtor is aware of 
the proceedmgs, the Court has jurisdic- 
tion to hold the same and that a fortiori 
if he appears in the proceedings, he can- 
not later raise the objection that they are 
bad for want of notice As we mention- 
ed, the petitioner is clearly aware of 
the recovery proceedings and in fact 
participated in them by malting a request 
to the first respondent, for the reasons 
stated by him not to proceed with reco- 
very. The principle of those cases should 
equally apply in our opinion to recovery 
proceedings under Part I of the Second 
Schedule to the Income-tax Act, and in 
particular to Rule 2 therein. It is argued 
for the petitioner that there is a dil fer- 
aice, because Rule 22 of Order XXI, C. 
P. Code relates to the judgment-debtor. 


But this difference to distinguish the 
decision under Rule 22 of Order XXI is 
without substance because Section 179 of 
the Income-tax Act makes the petitioner 
jointly and severally liable to the tax in 
arrears from the company. 

4, The petition is dismissed. Ho costs. 
MBR/D.V.C. Petition dismissed. 


AIR 1969 MADRAS 144 (V 56 C 34) 
VEERASWAMI, J. 

T. R Rajagopala Iyer, Petitioner v. T. 
R. Ramachandra Iyer, Respondent. 

Civil Revn. Petn. No. 691 of 1967, D/- 
16-2-1968 from order of Dist. Court, 
Coimbatore in I. A. No 695 of 1966. 

Civil P. C. (1908), S. 107 (2), O. 41, 
R. 27 (1) (b) — Power of appointment of 
Commissioner in appeal — I^en should 
be exercised. 

Appointment of a Commissioner in the 
appe^ is a rarity and is seldom resorted 
to. Such an appointment is not autho- 
rised by Rule 27 of O. 41. That rule 
relates to additional evidence and the 
language of Rule 27 (1) (b) does not lend 
itself to a construction that the report of 
a Commissioner to be appointed and 
submitted in the appellate stage is re- 
garded as additional evidence for pur- 
poses of that rule. Wide as the phraseo- 
logy of sub-section (2) of S. 107 may 
appear, when sub-section (1) and the 
naatters mentioned therein are kept in 
view, the power of the appellate court 
under sub-section (2) shoiild be under- 
stood not as widdy as it may prima 
facie appear to justify In any case, as- 
suming that S. 107 (2) authorises the ap- 
pellate court to appoint a Commissioner 
for inspection, that is a power which 
shoidd be very sparingly used and only in 
the interests of justice. (Para 2) 

M S. Venkatarama Aiyar and K. Chan- 
dramouli, for Petitioner: V. P, Raman, 
for Respondent. 

ORDER; — This petition by the plaintiff 
is directed against an order of the Se- 
cond Additional District Judge, Coimba- 
tore, appointing a Commissioner for local 
inspection. The smt was one for specific 
performance and for mesne profits which 
v.-as eventually decreed after tlie htiga- 
tion had seen several courts, includmg 
the Supreme Court. In the enquiry for 
mesne profits the trial Court found that 
a sum of Rs 5,000/- per annum could be 
fixed as mense profits. It appears 14 
acres of single crop ivet lands, 3 acres of 
cocoanut grove and 58 acres of dry lands 
are the properties invol\*c-d in the suit. 
In the Lower Appellate Court in support 
of the application for Commissioner it 
was stated that it was necessary* to have 
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additional evidence does not vitiate such 
admission.” 

Their Lordships have also observed at 
para 16 of the judgment as follows: 

"Apart from this, it is weU to remem- 
ber that the appellate Court has the 
power to allow additional evidence not 
only if it requires such evidence 'to 
enable it to pronounce judgment’ but 
also for 'any other substantial cause.’ 
Ihere may well be cases where even 
though the court finds that it is able 
to pronoimce judgment on the_ state of 
the record as it is, and_ so, it cannot 
strictly say that it requires additional 
evidence 'to enable it to pronounce judg- 
ment’, it stQl considers that in Ae 
interest of justice something which 
remains obscure should be filled up so 
that it can pronounce its judgment in a 
more satisfactory manner. Such a case 
vnll be one for allowing additional evi- 
dence 'for any other substantial cause’ 
under R 27 (1) (b) of the Code.” 

Here the learned District _ Judge has 
pointed out that the doubt raised by the 
defendants was whether the plaintiff was 
a partner of the firm. To help to _ decide 
this controversy between the parties and 
to arrive at a just decision of the case, 
the learned District Judge thought fit to 
admit the registration certificate issued 
by the Registrar of Firms which show- 
ed who were the partners of the said 
firm. The appellate court required _ this 
document to be produced to enable it to 
pronounce judgment I am, therefore, of 
the opimon that there is no merit in the 
second contention urged by Sri Swami 

6. 'The first contention of Sri Swami 
is that the suit has been brought on be- 
half of Mahadevappa and it cannot be 
said to be on behalf of the firm. In the 
plaint Mahadevappa has stated that he 
is the owner of the firm. Sri Swami 
contends that under Order 30 Rule_ 1 
only_ a partner of the firm can bring 
a suit on its behalf and the trial court 
was fully justified in dismissing the suit. 
He has cited before me AIR 1936 Patna 
140, AIR 1951 Nag 448 and AIR 1958 
Punj 260 in support of his contention 
that the suit is not maintamable 

7. Sri Basawalingappa on behalf of 
the respondents, on the other hand, argu- 

that the plaint clearly discloses that 
the_ suit was filed by ’ the firm. The 
plaint throughout discloses that the said 
man^ was taken from the firm, after 
Kgning in the account books of the 
firm Instead of describing himself as 
partner of the firm, Mahadevappa has 
described himself as owmer of the firm. 
He argues that the evidence discloses 
that the plaintiff was in custody and the 
smt ffled in a hurry on the last day 
of limitation. It was open to the defen- 
d^ts under Order 30 Rule 2 to demand 
from the plaintiff particulars and the 
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n^es of the persons constituting the 
firm, which the defendants did not do. 
It was open to the court under S. 153 of 
the C. P. C. to amend any defect in 
proceedmgs. Sri Basawalingappa con- 
tends_ that the amount involved in the 
suit is a big amount and the plaintiff 
should not be ousted only on a techni- 
cal point. He has relied on AIR 1961 SC 
325; AIR 1955 Mad 294: AIR 1952 AU 695; 
AIR 1931 Cal 770 and AIR 1940 Oudh 
443 in support of his contentions. 

8. In view of the authoritative ruling 
of the Supreme Court on the point in 
question, I think it is unnecessary to fen- 
quire?) into the rulings of the various 
High Courts referred to by counsel on 
either side. In AIR 1961 SC 325 their 
Lordships at para 8 of the judgment have 
observed thus- 

"It is clear from this provision of the 
Act that the word 'firm’ or the 'firm 
name’ is merely a compendious descrip- 
tion of all the partners collectively. It 
follows, therefore, that where a suit is 
filed in the name of a firm it is stiU 
a suit by all the partners of the firm un- 
less it is proved that all the partners 
had not authorised the suit A firm may 
not be a legal entity in the sense of a 
corporation or a company incorporated 
under the Indian Companies Act but it 
is still an existing concern where busi- 
ness is done by a number of persons in 
partnership, "l^en a suit is filed in the 
name of a .firm it is in reality a suit by 
all the partners of the firm.” 

In the same paragraph lower down their 
Lordships have observed as follows 

"The High Court referred to a num- 
ber of decisions to which no particular 
reference need be made but they do sup- 
port the view taken by the High Court 
that in the present case the plaintiff 
described in the plaint as the firm of 
Manxlal & Sons was a mere misdescrip- 
tion capable of amendment and not a 
case where a plaint had been filed by 
a non-existent person and therefore a 
nullity.” 

In this case, as contended by Sri. Basa- 
walingappa, suit has been filed by the 
firm The whole loan transaction was 
with the firm. The loan amount was 
taken after signing in the account books 
of the firm. Mahadevappa is undoubted- 
ly one of the partners of the firm 
Instead of saying that he has filed a suit 
as a partner, by mistake he has describ- 
ed liimself as owner of the firm. It has 
been pointed out by Rajagopala Ayyan- 
gar J. as he then was m the Bench deci- 
sion of the Madras High Court Mura 
Mohideen v. Mohomed, AIR 1955 Mad 
294 as follows- 

"If however imperfectly and inco^ert- 
ly a party is designated in a plamt me 
correction of the error is not the addi- 
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tion or substitution of a party but mere- 
ly clarifies and makes apparent -what 
was previously shrouded in obscurity' by 
reason of the error of mistake. The ques- 
tion m such a case is one of intention 
of the party and if the Court is able 
to discover the person or persons intend- 
ed to sue or to be sued a mere misdescrip- 
tion of such a party can always be correct- 
ed provided the mistake was bona fide 
vide O. 1 R. 10. C. P. C” 

9. As pointed out by the said Madras 

decision, imder Order 1, Rule 10 where 
a suit has been instituted in the name 
of a wronK person as plamtiff or v/here 
it is doubtful whether it has been insti- 
tuted in the name of the right plaintiff, 
the court may at any stage of 

the suit if satisfied that the suit 

has been brought through bona fide 

mistake, order any other person to 

be substituted or added as plain- 
tifl Under Order 6 Rule 17. the Court 
may at any stage of the proceedings al- 
low either party to alter or amend his 
pleadings and all such amendments shall 
be made as may be necessary for the 
purpose of determining the real question 
in controversy between the parties. 
Under Section 153, C. P. C also the court 
may at any stage as it may think fit. 
amend any defect or error in any pro- 
ceedings in a suit, and all such neces- 
sary amendments ^all be made for the 
purpose of determinmg the real ques- 
tion or issue raised in the suit 

10. I am therefore clearly of the 
view that the trial court has erred, that 
too after recording full evidence in the 
case in dismissing the plaintifrs suit 
solely on the ground plaintiff is not en- 
titled to file the suit. In the circums- 
tances of the case, the learned District 
Judge was justified in setting aside the 
order of the trial court and remanding 
the matter and directing the trial court 
to hear the case and dispose it of ac- 
cording to law. 

11. In the result for the reasons men- 
tioned above, there is no merit in this 
appeal and the same is dismissed. In 
the circumstances of the case, there will 
be no order as to costs. 

VGW/D.V.C. Appeal dismissed. 


AIR 19G9 MYSORE 114 fV 5G C 2a) 
S.ANTHOSH, J. 

Gangawwa. Petitioner v. State of 
Mysore, Respondent 

Criminal Revn. Petn. No. 311 of 1956. 
D/- 17-2-1967. 

(A) Criminal P. C. (1S9S), S. 235, lUn- 
stration (b) — Contradictory statements 
— Charge need not say which one is 

GUKUcasoJEs 


false — (Penal Code (1860), S. 193 — Con- 
tradictory statements — Prosecution 
not prove wbich one is false). 

In a case ariang under section 193 ef 
Penal Code, it is not necessary for the 
chaige to state specifically which of the 
statements made by the accused is false. 
It is open to the court under section 23S 
of Cr. P. C. to frame alternative charg« 
against a person. Illustration fb) to that 
section provides that a person may be 
charged in the alternative and convicted 
of intentionally giving false evidence, al- 
though it cannot be proved which of 
those contradictory statements is false, 
AIR 1954 All 424, ReL on. AIR 1941 Bom 
408, DisL (Paras 4 & 6) 

(B) Criminal P. C. (1898), Ss. 342, 364 
and 533 — Examination of accused by 
court — Non-compliance of provision — 
Fatal only if accused is prejudiced. 

In a case where the simple charge 
against the accused was whether she 
made two totally contradictory state- 
ments on oath in two different proceed- 
ings the court questioned her if she 
made the statement in one of the pro- 
ceedings and she denied that she made 
it. Held that under the cirtrumstances the 
long questions put to her in her exami- 
nation under section 342 Criminal P. C. 
did not prejudice her so as to vitiate the 
proceedings. AIR 1956 SC 536, ReL on; 
AIR 1953 SC 76 and AIR 1962 SC 1239,^ 
Eei (Paras 7 and 8) ' 

(C) Criminal P. C. (1898), Ss. 479-A, 
512 and 4 (m) — Proceeding under S. 512 
is a 'judicial proceeding* under S. 4 (m) 

— Statement on oath therein can be 
subject matter of complaint under sec- 
tion 479-A— (Penal Code (1860), S. 193 — 
Proceeding under S. 512, Criniinal P. C. 

— Offence can relate to statement made 
therein). 

A statement made by a witness in a 
proceeding under section 512 Criminal 
P. C. can be made use of against him 
in a prosecution for an offence imder 
section 193 of Penal Code. Section 479-A 
merely speaks of a judicial proceed- 
ing and not an enquiri' or trial A pro- 
ceeding under section 512 Criminal P.C, 
is a judid^ proceeding within the mean- 
ing of section 4 (m) of the Code, i^la- 
nation 2 to section 193 of Penal Code 
further affirms the above view. 

(Para 10) 

_(D) Criminal P. C. (1898), Ss. 512 and 
479-A — Prohibition has reference only 
to the absconding accused — Statcanent 
by vntness in S. 512 proceeding — Pro- 
secution of witness for giving false evi- 
dence — Statement in S, 512 proceeding 
can be used against bim — (Penal Code 
(1860), S. 193). 

The prohibition against user of evi- 
dence of a witness examined In a pro- 
ceeding tmder section 512 Criminal P.C. 
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only relates to the absconding accused 
Bubsequently arrested. The statement 
made on oath by the witness in such pro- 
ceeding can be used against him (wit- 
ness) in a proceeding instituted against 
the witness under section 193 of Penal 
Code. (Para 10) 

A person examined under section 512 
Criminal P. C. is deposing as a witness. 
AIR 1965 Mad 100, Dist (Para 11) 

(E) Criminal P.C. (1898), S.479-A — 
Committal Court too can make the com- 
plaint. 

The Committal (Zourttoohas the power 
to make a complaint contemplated under 
section 479A^ It cannot be said that con- 
flicting orders by Committal Court and 
the Sessions Court would result if both 
should be taken to possess such power 
and that in the committal proceedings 
there is no final proceedings. Committal 
proceedings are final so far as they 
result in discharge or comnuttal. Such 
an orfer would be final order disposing 
of such proceedmg within the meaning 
of section 479A Criminal P. C. AIR 1961 
AndhPra 130, ReL on; AIR 1963 S C. 
816, Dist (Paras 12 and 13) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 Mad 100 fV 52) = 

(1965) 1 Cri LJ 311, In r^ Rama- 
lingam 

(1963) AIR 1963 SC 816 (V 50) = 

1963 (1) Cri LJ 803. Shabir 
Hussain Bholu v. State of Maha- 
rashtra 12 

(1962) AIR 1962 SC 1239 (V 49) = 

1962 (2) Cri LJ 296, Ramashankar 
Singh V. State of W. B. 7 

(1961) AIR 1961 Andh Pra 130 
(V 48) = 1961 (1) Cri LJ 368, 

D. Dastagiramma v. Slate 13 

(1956) AIR 1956 SC 536 (V 43) = 


1956 Cn LJ 940^ Moseb Kaka r. 

State of W. B. 8 

(1954) AIR 1954 All 424 (V 41) = 

1954 Cri LJ 860, Umrao Lai v. 

State 6 

(1953) AIR 1953 SC 76 (V 40) = 

1953 Cri LJ 521, Ajmer Singh v. 

State of Punjab 7 

0951) AIR 1951 SC 441 (V 38) = 

52 Cri LJ 1491, Tara Singh v. 

State 8 

(1941) AIR 1941 Bom 408 (V 28) = 

43 Bom LR 864=43 Cri LJ 167, 
Emperor v. Ningappa Ramappa 
Kurbar 5 


V. S Malimath, for Petitioner: S. 
Vijaya Shankar for Public Prosecutor, 
for the State. 

ORDER: The petitioner has been con- 
victed of an offence imder section 193 

I. P. C. hy the Judicial Magistrate. 1st 
Oass. Bijapur, and sentenced to suffer 
one year’s R. L In the appeal filed by 
the petitioner against the said conviction 
find sentence to the Sessions Judge of 
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Bijapur, the conviction was confirmed, 
but the sentence was reduced to three 
months’ R. L The petitioner has come 
up in revision to this Court questioning 
the correctness and legality of the said 
order of the Sessions Judge confirming 
her conviction. 

2. In P. R Case No. 5/1963, in a pro- 
ceeding under section 512 Cr. P. C., the 
petitioner was examined as a witness by 
the Judicial Magistrate, I Class, Bage- 
wadi, and made a certain statement on 
oath. When the petitioner was examm- 
ed in the committal proceedings in P R. 
Case No. 2/65, she made another state- 
ment wholly irreconcilable and contra- 
dictory to the previous statement. After 
issuing a show cause notice, the learned 
Magistrate directed that a complaint be 
filed against the petitioner under S. 193 
IPC. After trial, the Judicial Magistrate, 
I Class. Bijapur, convicted her of an 
offence under S. 193, IPC. 

3. Sri Malimath learned counsel on 
behalf of the petitioner, has contended 
that the charge framed against the peti- 
tioner is defective. The charge simply 
says that either of the statements made 
by her in the two different proceedings 
is false and it does not say which parti- 
cular statement made by her is false. He 
also argues that the charge framed is not 
consistent with the complaint or the 
committal order in the case I see no 
force in the said contentions. 

4. It is not necessary for the charge 
to state specifically which of the state- 
ments made by the petitioner is false 
As pointed out by Sri Viiaya Shankar, 
learned Counsel appearing on bdialf of 
the Stale, it is open to the Court under 
section 236 Cr. P C. to frame alterna- 
tive charges against a person. Illustra- 
tion (b) to section 236 Cr. P. C. states 
that a person may be charged in the 
alternative and convicted of intentionally 
giving false evidence, although it can- 
not be proved which of those contradic- 
tory statements is false. The charge 
framed by the Court must depend on the 
evidence in the case and does not de- 
pend on either the complaint or the 
order passed in the committal proceed- 
ings. 

Further, there is no inconsistency be- 
tween the complaint filed and the charge 
framed in this case. The complaint sets 
out the two contradictory statements 
made hy the petitioner and states that 
the answers given by her go to show 
that she has perjured In any case, even 
assuming there are defects in the charge. 
S 225 Cr. P. C. states, that no error in 
stating either the offence or the parti- 
culars required to be stated in the 
charge and no omission to state the 
offence or those particulars shall be 
regarded at any stage of the case as 
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material, the acctised Tras in fact 

mided by such error or omission, and 
it has occasioned a failure of justice. 

5. Sri Malimath has nest contended 
that the prosecution has failed to esta- 
blish vrhich of the statements made by 
the petitioner is felse and therefore the 
petitioner cannot be comdcted imder 
S. 193, EPC. He has strongly r^ed on 
Emperor v. Ningappa Ramappa raurbar, 
43 Bom LB 854 :(AIR 1941 Bom 408) in 
support of his said contention. The facts 
of that case were entirely different from 
the facts of the present case. Their 
Lordships were considering there the 
question whether it was expedient to 
prosecute a person under S. 476, Cr. P. C. 
and not imder S. 479A, Cr. P. C. They 
were considering the statement made by 
the accused under S. 164 Cr. P, C. in 
the committal Court 

6. I have already referred to Illustra- 
tion (b) of S, 236 Cr. P. C. which states 
that a person may be charged in the 
alternative and convicted of intentional- 
ly giidng false evidence, although it can- 
not be proved which of the contradic- 
tory statements was false. Sri Vijaya 
Shankar has also relied on Umrao Lai 
V. State, AIR 1954 AU 424. which is an 
authority for the proposition that in a 
prosecution under S. 193 IPC. if the 
prosecution succeeds in proving that the 
accused in the witness bos deliberately 
made two statements which are so con- 
tradictory and irreconcilable with each 
other, that both cann ot possibly be true, 
he can be competed of perjury even 
without its being proved which one of 
them was not trua 

7. Sri Malimath also contends that 
the examination of the petitioner by the 
learned Mamstrate under S. 342 Cr. P. C., 
is not according to law and it has grave- 
ly prejudiced the petitioner. He has reli- 

on Ajmer Singh v. State of Punjab, 
AIR 1953 SC 76 and Ramashankar Singh 
V State of W.B., AIR 1962 SC 1239. He 
argues that the questions put by the 
Comrt to the petitioner were so long, 
involi’-ed and confusing that it was not 
possible for the petitioner to understand 
the same and give proper ansv.-ers. If 
the petitioner had been properly ques- 
tioned, she would have come out with 
an explanation. There is no doubt the 
question put by the Magistrate are long 
and complicated But the point for con- 
sideration is whether the petitioner has 
been prejudiced in her defence and whe- 
ther it has caused failure of justice. 

S. InMoscb Kal-ta v. State of Vr. B., 
AIR 1956 SC 535. their Lordships, in 
paragraph 8, page 540, have ebsem-ed as 
follows: 

"There can be no doubt that this is 
very* inadequate compliance with the 
salutary prqvdsions of S. 342, Cr. P. C. 
It is regrettable that there has occurred 


in thi?; case such a serious lacuna xb 
procedure notwithstanding repeated in- 
sistence of this Court, in various deci- 
sions commencing Tara Singh w State, 
AIR 1951 SC 441 on a due and fair com- 
pliance with the terms of S 342 Cr. P. C. 
But it is also well recognised that a 
judgment is not to be set aade mer^y 
by reason of inadequate compliance with 
Section 342 Cr. P. C. It is settl- 
ed that clear prejudice ^pst be 
shown. This Court has darmed the 
position in relation to cases where ac- 
cused is represented by Counsel at the 
trial and in appeal It is up to the ac- 
cused or his Counsel in such cases to 
satisfy the Court that such inadequate 
examination has resulted in miscarriage 
of justice.” 

The charge, which the petitioner was 
called upon to meet was a simple one. 
The case was that she made two totally 
contradictory statements on oath in P.R. 
Case No. 5/63 and P. E, Case No. 2 of. 
1965. The petitioner denied that she 
made the statement alleged in P. _R 
Case No. 5/63. Hence, I am of opinion 
that it c ann ot be said that the petitioner 
has been prejudiced and it has resulted 
in miscarriage of justice. 

9. Sri Malimath has further contend- 
ed that the statement imder S. 512 
Cr. P. C. made by the petitioner cannot 
be made use of when the petitioner is 
alive and can give evidence. Further, he 
contends S. 512 Cr. P. C. is only a mode 
of recording evidence. It is neither an 
inquiry nor a trial The petitioner was 
not a witness when her statement was 
recorded under S. 512 Cr. P. C. ue also 
argues that a complaint could not be 
made under S. 479A Cr. P, C. by the 
Committal Court. It could be made only 
by the Sessions Court to whom the ac- 
cused is committed. There is no final 
order disposing of the' case when the ac- 
cused is commirted to the Court of Ses- 
sion for trial Ccmmittal proceedings are 
not independent proceedings, but only a 
stage of the judicial proceedings before 
the Sessions Court and it is only the 
Sessions Judge who has jurisdiction to 
file a complaint under S. 479-A Cr. P. C. 
If the Committal Court and the Sessions 
Court both have jurisdiction to pass an 
order under S. 479A, this would result 
in conflicting orders. 

9A It may be pointed out tliat the 
contentions mentioned above have not 
been urged either in the trial Court or 
in the appeal before the Sessions Court 
Tnis Court has not got the benefit of 
the -views of the Courts below on thesa 
questions. Since Sm Malimath argues 
that they are questions of lav.* and could 
be rais^ in revision, I -will deal with 
these points shortly. 

10, VTith regard to the contention 
that the statement under S. 512 Cr. P. C. 
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cannot be made use of when the peti- 
tioner is alive and could give evidence, 
it may be pointed out that this has 
reference only to the absconding accus- 
ed in the said proceedings. There is no 
prohibition for making use of a state- 
ment given by the petitioner under sec- 
tion 512 Cr. P. C. against herself in 
proceedings instituted rmder section 193 
IPC. With regard to the contention that 
S. 512 proceedmgs are neither inquiry, 
nor trial, it may be pointed out that 
S. 479A, Cr. P. C. does not refer to any 
inquiry or trial. All that it states is 
"giving false evidence in any stage of 
the judicial proceeding”. What is a 'judi- 
cial proceeding’ is defined in S. 4 (m) 
Cr. P. C. It reads thus: 

" 'Judicial proceeding’ includes any 
proceeding in the course of which evi- 
dence is or may be legally taken on 
oath.” 

Explanation 2 to S. 193 IPC. states that 
even an investigation directed by law, 
pre limin ary to a proceeding before a 
Coiut of Justice, is a stage of a judi- 
cial proceeding, though that investiga- 
tion may not take place before a Court 
of Justice. Explanation 3 to the same 
section also states that an investigation 
directed by a Court of Justice accord- 
ing to law, and conducted under the au- 
thority of a Court, of Justice, is a stage 
of a judicial proceeding though that in- 
vestigation may not take place before a 
Court of Justice, It is therefore clear that 
both under the Code of Criminal Proce- 
dure and the Indian Penal Code, a pro- 
ceeding under section 512 Cr._ P. C. 
comes vtithin the definition of 'judicial 
proceeding.’ 

11. Sri Malhnath has also contended 
that when a person is examined under 
S 512 Cr. P, C. he is not deposing as a 
witness. He has relied on in re: Rama- 
lingam, AIR 1965 Mad 100 in support of 
his contention. What was decided in that 
case was that section 47 9 A, Cr. P, C. ap- 
plied only to persons appearing before 
Comi as witnesses and does not apply 
to a case where a person does not ap- 
pear as a witness before Court but only 
files an affidavit without entering the 
box. Here, it cannot be disputed that the 
petitioner had appeared before Court in 
both the proceedings as a witness. 

12. Sri Malimath has argued that com- 
mittal proceedings are only a stage of 
the judicial proceedings before the Ses- 
sions Court and that only the Sessions 
Judge has got the power to take proceed- 
ings under S. 479 A, Cr. P. C. and not the 
Committal Court. He has strongly relied 
on the obser\'ations made by their Lord- 
ships of the Supreme Court in Shabir Hus- 
sain Bholu V. State of Maharashtra, AIR 
1963 SC 816 in support of his contention. 


Mysore (Santhosh J.) Mys. 117 

The question which their Lordships v/ere 
considering in the said case was, in a 
case where proceedings imder S. 479A 
Cr. P. C. should have been taken, whe- 
ther it was open to the Court to proceed 
under S. 476 Cr. P. C. Their Lordships 
held that the provisions of S 476 are 
totally excluded where the offence is of 
the kind specified in S. 479A. In that 
particular case, the accused had made 
conflicting statements before the Com- 
mittal Court and the Sessions Court. 

Their Lordships held that the commit- 
tal proceedings were not independent pro- 
ceedings and it was only the Sessions 
Court which could decide whether pro- 
ceeding under S. 479A could be taken 
against the accused. It may be pointed 
out in this case, the petitioner was never 
examined in the Sessions Court. Hence 
the question of Sessions Court taking pro- 
ceedings S. 479A did not arise. The ques- 
tion of conflicting orders by tiie Sessions 
Court and the Committal Court also does 
not arise in the case. 

13. There is equally no force in the 
contention of Sri Malimath that in the 
committal proceedings there is no final 
order disposing of such proceedings. So, 
far as the Committal Court is concern- 
ed, once it commits an accused to the 
Sessions Court, there is final disposal of 
the proceedings before it In Dastagi- 
ramma v. State, AIR 1961 Andh Pra 130 
It has been held that committal pro- 
ceedings are final so far as they result 
in discharge or in committal. Such an 
order would be final order disposing of 
such proceeding within the meaning of 
S. 479A, Cr. P. C. 

14. Finally, Sri Malimath has con- 
tended that the statement made by the 
petitioner was not intentional and that 
she is an illiterate woman. It is not 
possible to accept this contention. The 
learned Magistrate, who recorded the 
evidence in both the proceedings has 
been examined as a witness. He has 
stated that the petitioner after being 
administered oath, made the above 
mentioned contradictory statements. The 
evidence given by her was read over 
and explained to her and she admitted 
the statements to be correct. There is, 
therefore, no force in any of the con- 
tentions urged by Sn Malimath on be- 
half of the petitioner, 

15. In the result, there is no merit 
in this rewsion petition and tlie same 
is dismissed. 

rSi’H/D.V.C. Petition dismissed. 
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A. NARAYANA PAI 
AND AHMED ALI KHAN. JJ. 

C Venkata Reddy and another. Peti- 
tioners V. Income Tax Officer (Central)-I 
and others. Respondents. 

Wnt Petn. No. 2310 of 1966, D/- 3-1- 
1967. 

(A) Income-tax Act (1961), S. 132 — - 
Scope and validity — Constitution of 
India, Arts. 14, 19, 21, 31 — S. 132 is 

neither incompetent nor invalid as in- 
fringing any of fundamental rights guar- 
anteed under Arts. 14, 19, 21 and 31. 

Section 132 of the Income-tax Act, 
1961, IS neither incompetent nor invalid 
as mfnngmfi any of the Fimdamental 
rights guaranteed under Arts. 14, 19, 21 
and 31 of the Constitution, 

(Para 75) 

In view of the fact (1) that section 132 
does not to any extent do away with the 
applicability of the normal procedure 
prescribed imder the statute for assess- 
ment or reassessment of income, nor 
does it therefore deprive the assessee 
concerned of his normal rights of ap- 
al. second appeal and reference to 
gh Court, (2) that the provisions of 
the Impugned section 132 made with the 
object of preventing evasion of payment 
of tax are limited to getting hold of 
evidence sought to be withheld from the 
assessing authonties and getting at 
Income believed to have been undis- 
closed with a view to bring it under 
assessment and ensure recovery of tax 
evaded or sought to be evaded, and (3) 
that the apphcation of the special pro- 
visions of the impugned section is pos- 
sible only when the appropriate authcv 
nty on the basis of information in his 
possession has reason to believe that the 
assessee is withholding or attempting to 
withhold evidence oris in possession of 
undisclosed income either in the shape 
of money or in the shape of bullion, 
jewellery or the like, which belief fur- 
nishes the criterion for making a sepa- 
rate classification having a reasonable 
relation wnth the object of the law. sec- 
tion 132 cannot be considered as viola- 
tive of Art 14 of the Constitution. 

(Para 52) 

The use of the words "has reason to 
believe” on the basis of information In 
his possesaon excludes the possibibty of 
any unreasonable exercise of the power. 
The baas for the exercise of the power 
Is not mere suspiaon but a reasonable 
behef upon information already in pos- 
session of the appropnale officer. It 
would also postulate that information in 
the possession of the officer is not a 
mere canard or an unverified piece of 
gossip but information w’hich. in the cir- 
cumstance s, may be regarde d as fairly 
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reliable, because no belief can ever be 
said to flow reasonably from anything 
but information which may be regard- 
ed as fairly reliable. Hence, the 
careful selection of these words by 
tiie statute and the drastic nature 
of the powers necessarily point to 
a judicial application of the mind to 
some substantial material by the 
officer acting with a sense of responsi- 
bility. If so much can be gathered from 
the wording of the section, and it is the 
only reasonable and fair way of read- 
ing the same, the suggestion that the 
section gives no guidance or that it au- 
thorises or renders possible arbitrary 
exerose of the power becomes difficult 
of acceptance. (Para 56) 

The further argimient that the sec- 
tion ‘does not make it necessary or obh- 
gatory for the authorismg officer to 
specify or particularise the documents or 
that it permits of the issue of an autho- 
risation for what may be regarded as a 
general search need not necessarily lead 
to arbitrary exercise of the power. In 
the first place. It may not be possible 
in the nature of things to give a dear 
description of the books or documents, 
item by item; secondly, the books and 
documents to be searched for are des- 
cribed in the section itself as those 
which will be useful for or relevant to 
any proceeding under • the Act; and 
thirdly the searching officer is also au- 
thorised to seize only such books or 
documents, that is to say. books or docu- 
ments which will be useful for or rele- 
vant to any proceedings under the Act. 
which means that the searching officer 
is also required to apply his mind to the 
question of usefulness or relevance of 
the books of account or documents as the 
case may be. (Para 57) 

It is no doubt true that an officer of 
the Department cannot be said to be 
wholly free from some interest in the 
result as a Magistrate can be said to be. 
But the result that he is interested in is 
the same as. and not different from, the 
object of the statute itself, viz bringing 
under assessment all income hable to tax 
and preventing evasion of tax. Such an 
interest cannot be said to disable an 
officer from performing the statutory 
duties impartially and with a sense of 
responsibility, unless of course any per- 
sonal bias IS alleged and is proved. Ordi- 
narily, in the case of high ranking offi- 
cers functioning under statutes and dis- 
charging statutory duties, bias is not to 
be presumed because they are expected to 
act with a sense of responsibility appropri- 
ate to their position and duties which the 
statutes impose on them 'Wherever per- 
sonal bias IS proved and wherever an 
officer acts In disregard of his statutory 
responsibibty and issues an authorisa- 
tion without satisfying himself about the 
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preliminary conditions required by the 
particular statute, such whimsical act on 
his part is certainly open to correction 
by the High Court under Art. 226 of the 
Constitution. (Para 64) 

A search by Itself does not constitute 
an invasion of any fundamental nght, 
and the seizure of books is temporary 
and so also the seizure of the assets. 
When the assets are to be aophed only 
in discharge of tax habiUtv. the excess 
over which is to be returned, there is 
abo no deprivation of property in con- 
travention of the constitutional provi- 
sions in that regard. That restriction^ 
if any, are imposed in pubUc interests is 
clear from the fact that it is certainly 
in the interests of the public that taxes 
legitimately exigible are recovered and 
not evaded. (Para 68) 

In the second explanation to the sec- 
tion. the proceedings are said to include 
not merely proceedings pending on the 
date of the search or complete prior 
thereto but also proceedings which may 
be commenced after the date of such 
search in respect of any year. So far as 
the pending proceedings are concerned, 
the retention of books for their purpose 
may not be and is not to be excessive. 
The proceedings referred to as those 
which may be commenced after the date 
of the search are apparently those relat- 
ing to reopening of closed proceedings 
under S. 147 initiated in the light of the 
result of the search. The only basis for 
the argument that the period of reten- 
tion may be conceivably excessive is the 
use of the words "in respect of any 
year” occurring at the end of the Ex- 
planation. But whaL is obviously intend- 
ed is that the books and papers seized 
would be available as evidence for the 
purpose of completing pending assess- 
ments, for bringing under assessment 
income discovered at the search to have 
been omitted to be disclosed within the 
period of limitation prescribed by the 
statute for reopening of assessments al- 
ready closed and for completing the 
assessments so reopened consequent upon 
information gathered at the search. It 
also appears obvious from the context 
that the expression "in respect of any 
year” occurring at the end of the Ex- 
planation should have the same mean- 
ing as the same expression occurring at 
the commencement of the Explanation 
which there is no doubt, refers to years 
relevant to assessments pendmg at the 
time of the search or already closed by 
that time. That such is the intention is 
also clear from the fact that sub-sec- 
ticn (8) prescribes a period of 180 days 
from the date of seizure as the maximum 
for retention of books and papers, 
requires the seizing officer to record his 
reasons in writing for extending the 
period and obtain the approval of the 
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Commissioner for further retention, and 
imposes a further hmit to the extension 
in relation to proceedings for which the 
said books and papers may be relevanL 
The Commissioner's approval for retain- 
ing the books and papers bevond the 
period of 180 davs is also subiect to 
control and correction by the (Central 
Board of Revenue under sub-section (10) 
of the Section. The restncUons imposed 
by section 132 on fundamental nghts 
guaranteed under Art IS (1) (fl and (g) 
are. therefore, reasonable and are in the 
interests of the general pubhc 

(Paras 71. 72) 

As to the fundamental, right under 
Art. 19 (1) (d) the restriction of move- 
ment is limited to the penod of search, 
and further the presence of the person 
at the search is really in his interest. 
The restriction is temporary and perfect- 
ly reasonable. (Para 73) 

If therefore the law is thus a valid 
law involving no infringement of Art. 14 
or Art. 19 of the Constitution, there is 
no violation of the fundamental right of 
personal liberty under Art 21 either, 
because to the extent a person is depriv- 
ed of his personal hberty by reason of 
the search, such deprivation is in ac- 
cordance with a vahd law (Para 74) 

(B) Constitution of India, Arts. 21, 31 
(f) — Articles contemplate a valid law 
i.e. a law which does not infringe any of 
fundamental rights such as those esta- 
blished in Arts. 14 and 19. 

(Para 23) 

(C) Income-tax Act (1922), S. 37 (1) or 
(2) — Scope — Field of operation of the 
two sub-sections is different: AIR 1964 
Assam 1 (FB), Dissent, from. 

If the objective viz. prevention of 
evasion of tax is borne in mind, it will 
become clear that the special provisions 
of sub-section (2) of S 37 necessarily 
proceed upon the assumption that the 
normal powers under sub-section (1) 
might in certain drcumstances be in- 
effective from the point of view of 
preventing evasion. That itself would 
indicate that circumstances. in which 
the exercise of special powers under 
sub-section (2) becomes necessary, are 
special circinnstances incapable of being 
effectively dealt with under sub-section 
(I), which means that the field of 
operation of the two is different and 
that the invoking of the powers under 
sub-section (2) can arise and can be 
justified only upon an opinion reason- 
ably justifiable on peculiar circum- 
stances of a case that the exercise of the 
normal powers under sub-section (1) 
would not help to achieve the purpose of 
preventing evasion : AIR 1964 Assam 1 
(FB), Dissent from. (Para 35) 

(D) Income-tax Act (1961), S. 132 — 
Scope, 
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Section 132 is directed against three 
types of persons — 

( 1 ) those vrho have omitted or failed 
to produce boote or documents ss requir- 
ed by any summons or notice issued to 
them; 

( 2 ) those who, whether so summoned 
or not to produce documents, will not or 
would not produce hooks of account or 
documents: and 

( 3 ) those who are believed to be in pos- 

session of money, bullion, jewellery or 
other valuable ariide or thing represent- 
ing, either wholly or in part, income or 
property which has not been disdosed 
for purposes of taxation. (Para 44) 

It is intended to achieve two limited 
objectives, ( 1 ) to get hold of evidence 
bearing on the tax liability of pemon 
which the said person is seeking to with- 
hold from the assessing author!^ and ( 2 ) 
to get hold of assets representing income 
believed to be imdisdosed income and 
applying so much of them as _ may be 
necessary in discharge of the existing and 
antidpated tax liability of the person 
concerned. (Para 45) 

(Z) Income-tax Act (1961), Ss. 132, 147, 
69A — S. 132 does not purport to sub- 
stitute provisions of Ss. 147 and 69A. 

Section 132 does not purport to sub- 
stitute procedure of assessment and final 
quantification of tax liability for the 
procedure provided by S. 147 rdating to 
income which has escaped assessment or 
the normal procedure of assessment 
under the Act. The books and docu- 
ments seized, are intended to be 
used and can only be used as evi- 
dence in connection with a pending 
normal asses sm ent or a proposed re- 
opening of assessment or re-assessment 
vmder S. 147. The seizure of assets is 
for the satisfaction of any tax liability 
in respect of which the person concern- 
ed is in default or is deemed to be in 
default and for satisfaction of any anti- 
cipated liabili^ which may arise upon a 
reassessment in respect of imdisdosed 
income. (Para 46) 

Section 69A forms part of the general 
Echone for the computation of income 
and provides for a presumption in the 
cas-a of money, bullion, jewellers', etc., 
of which the assessee is found to be the 
owner in Cnandal year and in res- 
pect of which he is not in a position to 
offer any explanation about its nature 
or the source of its acquisition. Ko such 
actual computation on the bans of the 
presumption is permissible under sub- 
section (5) of S 132. The estimation is 
only for the purpose of determining the 
smount to be retained to go in satisfac- 
tion of the existing or antidpated tax 
hsbihty. (Para 49 ) 


(F) Income-tax Act (1961) Ss. 132 (5), 
156, 220 — Existing liability referred to 
in S. 132 (5) — It is a liahihty in res- 
pect of which person concerned is al- 
ready in default or can he deemed to he 
in drfault — He is not deprived of bene- 
fit of Section 220. 

(Para 50) 

(G) Income-tax Act (1961), S. 132 — 

Orders made under — They are in the 
nature of interlocutory orders in aid of 
ultimate order of assessment or reassess- 
ment. (Para 60) 

(H) Income-tax Act (1961), S. 132 — 
— "On the information in his possession 
had reason to believe” — Meaning of — 
Extent of judidal review of action of 
Commissioner — Constitution of India, 
Art. 226. 

The information itself, in possession of 
Commissioner, will have to be of a 
fairly reliable character ■ — whatever 
may be the source of it, — because un- 
less the information is of such a chara- 
cter, it cannot furnish a reasonable 
basis for entertaining the belief that any 
of circumstances mentioned in the 
section exists. Secondly, the information 
must have relevant bearing in the 
formation of the belief and must not be 
extraneous or irrelevant to the purpose 
of the section. If the High Court is satis- 
fied on these two matters, the adequacy 
or suffidency of the grounds will not be 
a matter for the High Court to inves- 
tigata (Para 85) 

(I) Income-tax Act (1961), S. 132 — < 
Usefulness or relevancy of documents. 

What the section requires is that docu- 
ments should be useful for or relevant 
to the proceedings imder the Act In the 
context of the section, the usefulness or 
relevancy referred to could only be use- 
fixfaess or relei’ancy of the type appro- 
priate to the stage of investigation but 
not to an actual trial or enquiry. It 
would only suggest or require an ap- 
plication of the mind to make out a 
prima fade case of usefulness or rde- 
vancy and not a final or absolutely 
correct decision about the relevanc 3 '. The 
point really is that the searching officer 
should act v.*ith restraint and should not 
seize documents unless, on a prima fade 
examination, he honestly feels that they 
may be useful for or relei'ant to the 
proceedings under the Act 

(Para 93) 
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H. R. Gomes 16,55 
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dents 

NARAYANA PAI, J.t The 2nd peti- 
tioner, the Madras Bangalore Transport 
Company, is a firm of four - partners 
P. V. S. Mam, C. Munireddy, C Ven- 
katareddy and J. Ramakrishniah. Of 
these, C Venkatareddy is the 1st peti- 
tioner. 


22 


31 


16 


69 


42 


2. The firm has its principal place_ of 
" i business at Nos. 36-37, Second Line 
Beach, Madras City, and is m _ assessee 
to income tax within the jurisdiction of 
the Income-tax Officer, Cental Circle 
Vni, Madras The Firm carries on ex- 
tensive business as a road transport 
operator and common carrier with over 


200 offices situated in various parts of 
the coimtry including the Mysore State, 
One of its branch offices is at No. 34, 
Infantry Road, Bangalore, and another 
at No. 14, Second Main Road, Taragupet, 
Bangalore. Two out of the partners are 
residents of Bangalore. C, Mumreddy 
resides on Nanjappa Road, Shantinagar; 
Venkatareddy, the 1st petitioner resides 
at No. 20 (1), Sir M. N. Krishna Rao 

Road, Basavangudi, Bangalore. The 
Partners also are assessees to income- 
tax in their individual capacity. 

3. So far as the firm is concerned, 
the assessments for four years 1962-63, 
1963-64, 1964-65 and 1965-66 are pend- 
ing, that is to say, the returns having 
been filed they are awaiting scrutiny by 
the Department. It is not clear from the 
affidavits filed whether the firm has 
filed its return for the current assess- 
ment year 1966-67. The accounting year 
of the firm is the year commencing from 
1st July and ending with the 30th of 
the immediately succeedmg month of 
June. 

4. On 11-10-1966, searches were con- 
ducted at various offices of the firm and 
residences of its partners by the officers 
of the Income-tax Department pursuant 
to authorisations by the Commissioner of 
Income-tax (Central), Madras, the 3rd 
respondent in the petition, issued under 
Section 132 of the Income-tax Act, 1961. 
The residence of the 1st petitioner Ven- 
katareddy at No. 20 (1), Sir M. N. Kri- 
shna Rao Road, Basavangudi, Bangalore, 
was searched by C R Sundararajan, 
Income-tax Officer, Central Circle I, 
Bangalore, the 1st respondent in the 
petition. The search of the business pre- 
mises of the firm at No 14 Second mam 
Road, Taragupet, was conducted by M M. 
Kurup, Income-tax Officer, Central Cir- 
cle II, Bangalore, the 2nd respondent in 
the petition. The search at the residence 
of Munireddy on Nanjappa Road, Shanti- 
nagar, Bangalore, was conducted by G. 
Sarangan, Income-tax Officer, Company 
Circle, Bangalore, and the search at the 
branch office of the firm at No 34, In- 
fantry Road, Bangalore, was conducted 
by S. P. Narayanappa, III Income-tax 
officer. City Circle II, Bangalore, these 
two officers are not impleaded as respon- 
dents in the petition 

5. Thereafter, this writ petition was 
presented to this court on 7th November 
1966, the principal prayers in which are 
to quash by the issue of appropriate 

the warrants or authorisations said to 
have been issued by the 3rd respondent, 
the Commissioner of Income-tax, under 
Section 132 of the Income-tax Act and 
to direct the return of all books and 
documents taken possession of at the 
searches conducted as stated above. The 
preliminary orders w’ere passed on the 
writ petition on 10th November 1966 
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admitting the petition and directing the 
respondents to deposit into this Court 
all books and papers seized from the 
Bangalore premises of the petitioners, 
with the further direction that neither 
side should have access to the books and 
papers or inspection thereof without an 
order of this Court A further direction 
was also made requiring the production 
of authorisation issued by the 3rd respon- 
dent 

6. Immediately on service of the 
copies of the order, the respondents ap- 
peared by counseL On 17-11-1966. hav- 
ing obeyed the directions of this court 
in the aforesaid preliminary order, the 
respondents filed I. A. No. Ill praving 
for the return of books and papers put 
into Court with an undertaking to pro- 
duce them whenever called upon by this 
Court The application was supported by 
the affidavit of C R. Sundararajan. Wfith 
that affidavit he produced five autho- 
risations issued by the Commissioner of 
Income-tax authorising the searches at 
the four places mentioned above and 
another business place of the firm at 23- 
24, Basavaraja Street Avenue Road, 
Bangalore. The last mentioned place, 
however, was not searched because it ap- 
pears that the firm had closed down its 
business in the said premises about two 
years ago. To the affidavit were also 
annexed the lists of books and documents 
seized at the four places actually search- 
ed. Annexure F relates to the search at 
Venkatareddy's residence at 20 fl), hL 
N. Krishna Rao Road, Annexure G to the 
search at business premises of the firm 
at Taragupet, Annexure H to the search 
conducted at the business premises of the 
firm at the Infantry Road, and Annexure 
J to the search conducted at the resi- 
dence of Munireddy on Nanjappa Road, 
Shantinagar, Bangalore. Items Nos. 76. 
77 and 78 in Annexure F were three 
sealed packets containing documents of 
which a detailed inventory could not be 
prepared at the search for want of time. 
They were subsequently opened under 
orders of this Court dated 5-12-1966, 
made on LA No FV filed on 2-12-1966. 
in the presence of the III Deputy Regis- 
trar of this Court, and a detailed inven- 
tory was prepared and filed into Court 
In terms of the order, one copy of the 
inventory was given to the Department 
and another to the petitioners. The pra- 
yer in L A No. Ill was also granted 
with the direction that books and papers 
should be produced at the hearing and 
whenever called upon by this Coui^ 
recording at the same time the under- 
taking of the Department that till the 
disposal of this Writ petition, there will 
be no interrogation of the petitioners in 
respect of the contents of those docu- 
ments, 

7. Pursuant to the direction of this 
Court and the undertaking given by the 


Department the books and papers were 
brought to court at the hearing of the 
Writ petition on 16th, 19th, 20th and 21st 
December, 1966. At the close of the 
arguments, we told the counsel for the 
respondents that the Department may 
retain the books and papers wnth it sub- 
ject to the undertaking stated above, un- 
til we produced orders in this Wnt PeM- 
tion. 

8. The arguments in support of tke 
prayer may be considered under two 
pnndpal heads, viz., — 

(1) that section 132 of the Income-tax 
Act. 196L, is ultra vires and imconstitu- 
tionaL 

and 

(2) that even otherwise; the impugned 
searches are liable to be struck down 
because the circumstances contemplated 
in Section 132 of the Income-tax Act as 
constituting sufficient justification for 
the issue of an authorisation to search do 
not exist in this case, and also because 
the searches have been conducted in a 
high-handed manner without regard for 
the rights of the petitioners or the safe- 
guards provided by the law. 

9. The second contention bears more 
upon the facts and circumstances of the 
case than upon any question which can 
be regarded as pure question of lavr. It 
will be convenient to deal with this at 
a later stage. 

10. On the first question, it is not the- 
contention that Parliament has no legis- 
lative competence whatever to enact 
Section 132 in the Income-tax Act, it 
being conceded that the impugned section 
can be related not only to the general 
topic of taxes on income enumerated in 
Entry 82 of the first list in the 
Seventh Schedule to the Constitution 
but also to the accepted inddental power 
of providing against evasion of taxes. 
The attack is on the ground that the 
impugned section is violative of the fun- 
damental rights guaranteed under Arti- 
cle 19 fl) (d). {p and (g) and Article 14 
of the Consfitution. In the course of the 
arguments on behalf of the petitioners, 
the fundamental rights guaranteed by 
Articles 21 and 31 fl) were also invoked 
and relied upon to in\’alidate Section 132 
ol the Income-tax Act. 

IL The power of search and seizure 
was not originally one of the powers con- 
ferred on the assessing authorities under 
the Income-tax Act. Such powers were, 
statutorily conferred on them only in 
1956 in circumstances, to whici we shall 
make a reference at a later stage. .But 
such a power of search and seizure is and 
has been regarded in all sj’stems of juris- 
prudence as an over-nding power of the 
State for protection of social security and 
other public interests, — the said pow'er. 
however, being contolled or regulated 
by law. 



19S9 

12. In India, the best example we 
have of the statutory power of search 
and seizure and the regulation thereof 
by the statute is the power under cer- 
tain sections of the Code of Criminal 
Procedure. Apart from the power of 
search and seizure in relation to parti- 
cular matters or in special circumst- 
ances, the general provision we haw is 
the one made m Section 96 of the Code 
of Cnnunal Procedure. Under the said 
section, where any Court has reason to 
beheve that a person to whom a sum- 
mons or order or a requisition has been 
or might be addressed, will not or would 
not produce the document or thing as 
required by such summons or reqmsi- 
tion, or where such document or thing 
is not known to be in the possession of 
any person, or where the Court consi- 
ders that the purposes of mqmij, 
trial or other proceeding under the Code 
will be served by a general search or 
inspection, it may issue a search warrmt 
Section 97 empowers the Court wiu^ 
issues a search warrant to restrict me 
same m such manner as it may trunk 
fit. Section 103 of the Code contains de- 
tailed provisions regarding the inaima 
in which a search could be concmctem 
All such searches are searches conducted 
pursuant to and in accordance with the 
terms of a warrant issued by a Magis- 
trate The documents or things se^ched 
are also produced before the Magistrate 
whereafter they will be used as ewdence 
in connection with some proceedmg in 
accordance with the provisions, gen^<n 
or speaal, of the Evidence Act With 
special reference to mvestigation into 
offences. Section 165 of the Code autho- 
rises a search by an investigating pohce 
officer even without obtaining a search 
warrant from a Magistrate in cases of 
emergency subject to certain strict con- 
ditions, such as the previous recording 
of the reasons by the investigating offi- 
cer and subsequent submission by him 
of a report of the result of the search 
to the jurisdictional Magistrate. Such 
searches are also governed by the gen^ 
ral provisions contained in Sections 102 
and 103 of the Code. 

13. The Code of Criminal Procedure 
is a pre-Constitution law. .^ter the pro- 
mulgation of the Constitution, questioiis 
were raised as to whether the provi- 
sions relating to search contained in the 
Code of Criminal Procedure were and if 
so, to what extent violative of any of 
the fundamental rights guaranteed under 
me Constitution. 

14. The earliest case on the topic is the 
one decided by the Supreme Court and 
reported in hL P. Sharma v. Satish 
Chandra, AIR 1954 SC 300. The search 
in that case was conducted pursuant to 
a warrant issued imder Section 96 of the 
Code of Criminal Procedure. The ruling 
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is of importance not merely from the 
point of view of the specific questions 
decided in that case as to alleged vio- 
lation of the fundamental rights guar- 
anteed under Article 19 (1) ff) and Arti- 
cle 20 (3) of the Constitution but also 
from the point of view of the general 
content of the said fundamental rights 
themselves in comparison with the pro- 
visions of the IV Amendment of the 
Constitution of the United States of 
America, 

15. According to the American TV 
Amendment, — 

*'The right of the people to be secure 
in their persons, houses, papers, and 
effects against unreasonable searches and 
seizures, shall not be violated; and no 
Warrants shall issue, but upon probable 
cause, supported by oath or affirmation 
and particularly describing the places to 
be searched, and the persons or things 
to be seized” 

The Supreme Court pointed out that the 
whole idea conveyed or all the ideas con- 
veyed by the American IV Amendment 
has not or have not been incorporated in 
our Constitution and that therefore there 
Is no justification to import it into a total- 
ly different fundamental right by some 
process of strained construction. It may, 
however, be noted that the first part of 
the IV Amendment providing against 
what are described as imreasonable 
searches and seizures may be regarded 
as sufficiently dealt with or accepted by 
the formulation and statement of funda- 
mental rights under Articles 14, 21 and 
31 (1) and also certain attributes of per- 
son^ hberty enumerated in Article 19 
as fundamental rights, as appears from 
certain subsequent rulings of the Supreme 
Court, to which we shall presently refer. 
The specific decision in that case was 
that searches under or pursuant to a 
warrant under section 96 of the Code 
of Criminal Procedure did not involve 
any violation of the protection against 
testimomal compulsion guaranteed by the 
fundamental right under Article 20 (3) or 
of the fundamental right of acquiring, 
holding and disposing of property guar- 
anteed under Article 19 fl) ff) of the Con- 
stitution. As to the latter, their Lord- 
ships observe as follows in para 2 of 
the judgment at page 302 of the Report: 

"So far as the contention based on 
Article 19 (1) (fl is concerned, we are 
unable to see that the petitioners have 
any arguable case. Article 19 (1) (f) 
declares the right of aU atizens to 
acquire, hold and dispose of property 
subject to the operation of any existing 
or future law in so far as it imposes 
reasonable restrictions, on the exerdse 
of any of the rights conferred thereby 
in the interests of general public. It is 
urged that the seanihes and seizures as 
effected in this case were unreasonable 
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and constitute a serious restriction on 
the right of the variotis petitioners, inas- 
much as their buildings were invade^ 
their documents taken away and th^ 
business and reputation affected by 
these large-scale and allegedly arbitrary 
searches and that a law (Section 23 (1), 
Criminal Procedure Code) which auth(> 
rises such searches violates the consti- 
tutional guarantee and is invalid. 

But, a search by itself is not a restric- 
tion on the right to hold and enjoy 
property. No doubt a seizure and carry- 
ing away is a restriction of the posses- 
sion and enjoyment of the property 
seized. This, however, is only temporary 
and for the limited purpose of investiga- 
tion. A search and seizure is, therefore, 
only a temporary interference with the 
right to hold the premises searched and 
the articles seized. Statutory regulation 
in this behalf is a necessary and reason- 
able restriction and cannot ‘per sa’ be 
considered to be unconstiturionaL The 
damage, if any, caused by such tempo- 
rary interference if found to be in ex- 
cess of legal authority is a matter for 
redress in other proceedings. "We are un- 
able to see how any question of viola- 
tion of Article 19 (1) (f) is involved in 
this case in respect of the warrant in 
question which pimport to be under the 
first alternative of section 98 (1) of the 
Criminal Procedure Code.” 

IG. The cases of Wazir Chand v. State 
of Himachal Pradesh AIR 1954 SC 415 
and State of Rajasthan v. Rehman 
AIR 1960 SC 210, were cases of searches 
either without any authority of the law 
or without proper compliance with the 
relevant provisions of the law, which 
were struck down as illegal by the 
Supreme Court. In the former, the court 
held that the search was bad because it 
had no authority of any law at all to 
support ih in the latter, it was held that 
an obstruction to the search conducted by 
an Excuse Officer in disregard of the provi- 
sions of section 165 of the Code of Cri- 
minal Procedure which applied to the 
situation did not constitute any oTence 
whatever. In Durga Prasad v. H. R. 
Gomes (1966) 2 SCJ 655 :(AIR 1966 SC 
1209) the Supreme Court examined the 
legality of a search conducted under 
Section 105 of the Customs Act That 
section emnowers the Assistant Collec- 
tor of Custcms either himself to search 
or authorise an officer to search for 
goods, documents or things, if he has 
reason to believe that any goods liable 
to confiscation or any documents or 
things which, in his opinion, will be use- 
ful for or relei-ant to any procec-dings 
under the Act are secreted in anv place; 
the prowsions of the Code of Criminal 
Procedure are made applicable to such 
searches so far as may be, with the modi- 
fication that in sub-section (5) of S. 165, 
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the word 'ilagistrate’ wherever it occurs 
is substituted the words Collector of 
Customs”. Their Lordships rejected the 
argument that any specification or des- 
cription of the documents in advance in 
the authorisation was essential but held 
that the search may be regarded as a 
general search (like one imder Section 95 
of the Code of Criminal Procedure), and 
that what was essential was that before 
such power was exercised, the prelimi- 
nary condition required by the section 
must be strictly satisfied, L e,, the officer 
concerned must have reason to believe 
that any documents or things which, in 
his opinion, are relevant for proceedings 
under the Act are secreted in the place 
searched. 

17. In 'Kharak Singh v. State of Uttar 
Pradesh, AIR 1963 SC 1295, while exa- 
mining the constitutionaiity or other- 
wise of certain of the provisions of 
Regulation 236 of the U. P. Police Regu- 
lations providing for surveillance of per- 
sons suspected of subversive activities 
their Lordships made certain observa- 
tions about the applicability of the prin- 
ciple ^ underlying the American IV 
Amendment. Vfhile observing that our 
Constitution does not in terms confer 
any like constitutional guarantee their 
Lordships state that the principle could 
nevertheless be regarded as constituting 
the^ ultimate essential of ordered liberty 
and that the American IV Amendment 
embodies an abiding principle which 
transcends mere protection of property 
rights and expounds the concept of per- 
renal liberty. Their Lordships, of course, 
did not depart from the statement of law 
as to the content of the fundamental 
rights under our Constitution made in 
the case of AIR 1954 SC 300. 

IS. From the principles discussed in 
the abtrv'e cases, it would follow that 
searches and seizures are in any juris- 
prudence an aspect of the overrid- 
ing power _ cf the State exercised 
in public interests either for ensur- 
ing social seewty or for protect- 
ing seme _ public interests, but that 
the power is not to be exercised mere- 
ly on what may be called an executive 
fiat. It is a power whose exercise 
to be regulated and controlled by law. 
Law undoubtedly means a %’alid law which 
st^ds the test of competence and con- 
^tutionahty under the Fundamental 
Law of the lano — the Constitution. 
Under our Constitution, the tests of com- 
petence and constitutionality are tivo- 
fold'_ In the first place, the law must be 
witmn the legislative comnetence of the 
legislature which enacts it, whether it 
be Parliament or a State legislature; 
E^ondly, the law should not be riola- 
tive of any fundamental right guaranteed 
under part in of the Constitution. 

19. The said two tests are applica- 
ble to all laws including the laws relat- 
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ing to taxation. At one time, there was 
no doubt a general impression that the 
taxation laws were controlled only by 
Article 265 of the Constitution and that 
the said Article did not enshrine any 
fimdamental right. But the position has 
been clarified by the Supreme Court 
in later decisions and the principle clear- 
ly laid down that the taxation laws are 
iso laws which must pass the test of 
being in accord vnth, and not violative 
of, the fundamental rights guaranteed 
under Part III of the Constitution. 

20. In dealing with taxation laws in- 
clusive of provisions not merely for as- 
sessment and collection of taxes but 
also of such provisions ^ those for 
searches and seizmres the principal Arti- 
cies in Part HI of the Coniitution which 
arise for consideration are Articles 14, 
19, 21 and 31 (1). Article 14 guarantees 
to every person throughout the territory 
of India equality before the law or equal 
protection of ttie laws. Article 21 states 
that no person shall be deprived of his 
life or personal liberty except according 
to procedure establish^ by law. Arti- 
(ie 19 enumerates certain special attri- 
butes of larger right of person^ liberty. 
Article 14, it is now well established does 
not prohibit class legislation or legisla- 
tion governing a particular defined class 
but requires that the classification should 
be based on intelligible criteria disto- 
guishing persons or things placed within a 
class from those left out of it and that 
the cri;:rion or criteria selected must 
have a reasonable nexus or relationship 
with the object of the legislation. Of 
the attributes of personal liberty enume- 
rated in Article 19 (11, those that are 
likely to be affected hy_ particular pro- 
visions of the laws relating to taxation, 
— and those w'hich it is alleged have been 
infringed in the present case, — are the 
rights to move freely throughout the 
territory of India, to acquire, hold and 
dispose of property and to practise any 
profession or to carry on any trade, oc- 
cupation or business enumerated in 
clauses (d), (f) and (g) of Article 19 fl). 
All these are subject to reasonable res- 
trictions imposed in the interests of gene- 
ral public, — vide clauses (5) and (6) of 
Article 19. 

21. Whereas Article 14 insists upon 
what is commonly described as a reason- 
able classification (i.e., reasonable in the 
sense explained above! and the funda- 
mental rights under Article 19 (1) may 
be validly subjected to reasonable res- 
trictions in the interests of general public, 
the fimdamental rights under Article 31 
(1) and Aurticle 21 are that a person rtiall 
not be deprived of his property save hy 
authority of law nor can he be deprived of 
his life or personal liberty except accord- 
ing to the procedure established bylaw. 
The law referred to in the said Articles, we 


need hardly repeat, should be a valid law. 
If a law is valid, in the sense that it is a 
law enacted by a_ legislature competent 
to enact it and is not violative of any 
of the fundamental rights guaranteed 
under other Articles — particularly Arti- 
cles 14, 19 (1) (d), (f) and (g) for our 
present purpose, then the said law would 
be a good law for the purpose of Arti- 
cles 2i and 31 (1) also With special 
reference to taxation laws, w'e should 
mention, they are placed outside the pur- 
view of clause (2) of Article 31, because 
clause (5), inter alia, states that no thing 
in clause (2) shall affect any law for the 
purpose of imposing or levsdng any tax 
or penalty. 


22. What is stated above is the 
effect of the decision of the Supreme 
Court reported in Jaganath Baksh Singh 
V. State of Uttar Pradesh (1962) 46 ITR 
169: (AIR 1962 SC 1563). We might also 
refer in this connection to what the 
Supreme Court has stated, with refer- 
ence to the application of Article 14 to 
taxation laws, in the case reported in 
Khandige Sham Bhat v. Agricultural 
Income Tax Officer Kasaragod, (1962) 48 
ITR (SC) 21= (AIR 1963 SC 591). Atp 27 
of ^e Report UTR): (at p. 594 of AIR) 
their Lordships state: 


"But in the application of the princi- 
ple, the Courts, in view of the inherent 
complexity of fiscal adjustment of diverse 
elemente, pemnt a larger discretion t-i 
the legislature in the matter of classifica- 
tion so long it adheres to the fundamental 
principles underlying the said doctrine. 
The power of the legislature to clasrtfy 
is of "wide range and flexibility” so that 
it can adjust its system of taxation in all 
proper and reasonable ways." 

23. In the case of Kharak Singh, AIR 
1963_ SC 1295, there was a difference of 
opinion among the learned Judges as to 
the relative position of Articles 19 and 21 
of the Constitution the majority talting 
the view that Article 21 deals wi& the 
residue of personal liberty after camdng 
out from its general content the parti- 
cular instances of personal liberty set out 
in Article 19, and the minority express- 
ing the opinion that there is no such 
carving out of a portion from out of the 
general nght set out in Article 21 but 
that the tv'o Articles must be regarded 
as two independent provisions, both 
equally important with the difference 
that the particular attributes of personal 
liberty set out in Article 19 can be con- 
trolled only by imposition of restrictions 
which are reasonable in the interests of 
general public. But there is not so far 
as we are able to gather, any difference 
of opinion on the general question that 
the law referred to in Article 21 is a 
valid law; that is to say, a law which 
does not infringe any of the fimdamen- 
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tal rights such as those enshrined in 
Articles 14 and 19. 

24. We ha\^ therefore to gamine, in 
the light of these principles, in the first 
instance, whether Section 132 of the 
Indian Income-tax Act, 1961, is to _ any 
extent violative of the fimdamental rights 
guaranteed imder Articles 14 and 19 (1) 
(d), (f) and (g). 

25. Before doing so, we might _ very 
briefly refer to the legislative history 
behind the present section 132 of the 
Income-tax Act 

26. As already stated, the authori- 
ties under the Income-tax Act did not 
originally possess the power of searcii- 
ing and seizure: they had only the 
powers normally exercised by Civil 
Courts under the Code of Civil Proce- 
dure. such as the pov/ers of discovery 
and inspection, enforcing attendance of 
•witnesses, examining them on oath, com- 
pelling the production of books and 
documents, issuing commissions, etc. In 
1933. a BiU was moved in the Central 
Legislature to amend the Income-tax 
Act so as to confer certain additional 
powers to enter business premises, seize 
books, eta The Bill was, however drop- 
ped on account of serious opposition to 
it. After the first World War. -with a 
view to effectively tax vast profits said 
to have been made by certain category 
of persons compendiously referred to as 
war profiteers, the Taxation on Income 
(Investigation Commission) Act No. 30 of 
1947 was enacted setting up an Investi- 
gation Commission with vast powers to 
which we shall refer presently. The said 
Commission in its report recommended 
the conferment of special powers of 
search and seizure on the Income-tax 
authonties subject to certain safeguards. 
In 1948. some rules were framed under 
the said Act including such powders. 
Thereafter, certain of the sections of the 
said Act were declared ultra lires by 
the decisions of the Supreme Court, to 
which W'e refer presently. In 1956, a 
Commission called the Taxation Enquiry 
Commission appointed by the Central 
Government made a report and recom- 
mended that wnth a \iew to avoid or 
prevent evasion, it was essential to con- 
fer such powers on the Income-tax au- 
thorities It is pursuant to their recom- 
mendation that Section 37 of the Income- 
tax Act. 1922, was recast. The section 
so recast reads as follow's: 

"37 Powers of income-tax authorities — 

(1) The Income-tax Ofiicer. Appellate 
Assistant Commissioner. Commissioner 
and Appellate Tribunal shall, for the 
purposes of this Act have the same 
powers as are vested in a Court under 
the Code of Ciwl Procedure 1908 (5 of 
1908), when trying a suit in respect of 
the following matters, namely: 


(a) discovery and inspection. 

(b) enforcing the attendance of any 
person includi^ any officer of a bank- 
ing company and p-xamining him on 
oath; 

(c) compelling the production of books 
of account and other documents; and 

(d) issuing commissions. 

(2) subject to any rules made in this 
behalf, any Income-tax Officer special- 
ly authorised by the Commissioner in 
this behalf may, — 

(i) enter and search any building or 
place w’here he has reason to believe 
that any books of account or other docu- 
ments which in his opinion will be use- 
ful for, or rele'vant to, any proceeding 
under this Act may be found and exa- 
mine them, if found; 

(ii) seize any such books of account 
or other documents or place marks of 
identification thereon or make extracts 
or copies therefrom; 

(iii) make a note or an inventory of 
any other article or thing found in the 
course of any search under this section 
which in his opinion will be useful for, 
or relevant to, any proceedmg imder this 
Act; 

And the pro-visions of the Code of Cri- 
minal Procedure, 1898 (5 of 1898), relat- 
ing to searches shall apply so far as 
may be to searches under thus section. 

(3) subject to any rules made m this 
behalf, any authority referred to in sub- 
section (1) may impound and retain in 
its custody for such period as it thinks 
fit any books of account or other docu- 
ments produced before it in any pro- 
ceeding under this Act; 

"Prowdes that an Income-tax officer 
diall not — 

(a) impound any books of account or 
other documents for a period exceeding 
fifteen days (exclusive of holidays) with- 
out obtaining the approval of the Com- 
missioner tlierefor. 

^ (4) Any procee^g before any autho- 
rity referred to in this section shall be 
deemed to be a judicial proceeding 
within the meaning of sections 193 and 
228. and for the purposes of section 1S6 
of the Indian Penal Code (45 of I860).” 
It will be noticed that the new powers 
are those defined in sub-section (2) The 
old pow-ers wliich may be referred to as 
normal powers are those set out in the 
first sub-section. In 1958-59, there w'as 
another Enquiry Committee appointed 
by the Government called the Direct 
Taxes Administration Enquiry Commit- 
tea This Committee alio had something 
to ray about the special pow-ers and their 
utility from the point of view of preven- 
ting evasion- 

27. ^\'hen the Income-tax Law -vras 
thoroughly re\'ised and a fresh Act was 
enacted in 1961 (Le., the present Act), the 
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provisions of sub-sections (1) and (31 of 
S. 37 of the 1922 Act were re-enacted as 
S. 131 of the new Act and the provisions 
of Section 37 (2) of the 1922 Act were 
re-enacted in Section 132 of the present 
Act. There is not much difference be- 
tween the old Section and the new one. 
A further amendment of Section 132 
took place pursuant to the Finance Act 
of 1964- It was later amended once 
again by Ordinance No 1 of 1965 which 
came into force on 6-1-1965 which was 
replaced by Central Act No. 1 of 1965 
which came into force on 15-3-1965. The 
Act also made certain further changes in 
the Section- The Section as it now stands, 
which is the one for detailed considera- 
tion in this case, reads aS follows; 

"132 Search and seizure- — 


(1) Where the Director of Inspec- 
tion or the Commissioner.^ in consequ- 
ence of information in his possession, 
has reason to believe that — 


(a) any person to whom_ a summons 
under sub-section (11 of Section 37 of the 
Indian Income-tax Act, 1922 (11 of 1922) 
or under Sub-section (11 of Section 131 
of this Act, or a notice under Sub-sec- 
tion (^) of Section 22 of the Indian 
Income-Tax Act. 1922 or under sub-sec- 
tion (1) of Section 142 of this Act was 
Issued to produce, or cause to be tjo- 
duced, any books of account or other 
documents has omitted or fmled to pro- 
duce or cause to be produced, such books 
of account, or other documents as requir- 
ed by such summons or notice, or 

(bl any person to whom a summons or 
notice as aforesaid has been or might be 
issued will not, or would not, prcwuce 
or cause to be produced, any books of 
count or other documents which will be 
useful for, or relevant to. any proc^^ 
Ing imder the Indian Income-t^ A^ 
1922 (11 of 1922), or under this Act, 


(c) any person is in possession of my 
money, bullion, jewellery or o&er valu- 
able article or thing and such money, 
bullion, jewellery or other valuable arti- 
cle or thing represents either _ wholly or 
partly Income or property which has tm, 
been disclosed for the purposes of the 
Indian Income-tax Act, 1922 (11 of 1922). 
or this Act, (hereinafter in this section 
referred to as the undisclosed income or 
property). 

He may authorise any Deputy Director 
of Inspection, Inspecting Assistant Com- 
missioner, Assistant Director of Inspection 
or Income-tax Officer (hereinafter referr- 
ed to as the authorised officer) to — 

(i) enter and search any building or 
place where he has reason to suspect 
that such books of accoimt other docu- 
ments. money. bullion, jewellery at 
other valuable article or thing are kept; 

"(ii) break open the lock of any door, 
box, locker, safe, almirah or other recept- 


acle for exercising the power conferred 
by clause (i) where the keys thereof are 
not availabla 

(Hi) seize any such books of account, 
other documents, money. faulHon, jewel- 
lery, or other valuable article or thing 
foimd as a result of such search; 

(iv) place marks of identification on 
any books of accoimt or other documents 
or make or cause to be made extracts of 
copies therefrom; 

(v) make a note or any inventory of 
any such money, bullioru jewellery or 
other valuable article or thing. 

_ (2) The authorised officer may requisi- 
tion the services of any police officer or 
of any officer of the Central Government, 
or of both, to assist him for aU or any of 
the purposes specified in sub-section (1) 
and it shall be the duty of every such 
officer to comply with such requisition. 

(3) The authorised officer may, where 
it is not practicable to seize any such 
book of account, other document, money, 
bullion, jewellery or other valuable arti- 
cle or thing, serve an order on the owner 
or the person who is in immediate pos- 
session or control hereof that he shaU 
not remove, part with or otherwise deal 
with it except with the previous per- 
mission of such officer and such officer 
may take such steps as may be necessary 
for ensuring compliance with this sub- 
section- 

(4) The authorised officer may. during 
the course of the search or seizure, exa- 
mine on oath any person who is found 
to be in possession or control of any 
books of account, documents, money, 
bullion, jewellery or other valuable arti- 
cle or thing and any statement made by 
such person during such examination 
may thereafter be used in evidence in 
any proceeding under the Indian Income- 
tax Act, 1922 (11 of 1922) or under this 
Act 

(5) Where any money, bullion, jewel- 
lery or other valuable article or thing 
(hereinafter in this section and S 132A 
referred^ to as the assets) is seized under 
sub-section (1). the Income tax officer, 
after affording a reasonable opportunity 
to the person concerned for being heard 
and making such enquiry as maybe pres- 
cribed, shall, within mnety days of the 
seizure, make an order, with the pre- 
vious approval of the Commissioner, — 

(i) estimating the undisclosed income 
(Including the income from the undis- 
closed property) in a summary manner 
to the best of his judgment on the basis 
of such materials as are available with 
him; 

(ii) calculating the amount of tax on 
the income so estimated in accordance 
with the provisions of the Indian Income 
tax Act, 1922 (11 of 1922) or this Act; 
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(iii) Specifying the amount ffiat vriH 
be required to satisfy any existing liabi- 
lity imder this Act and any one or more 
of the Acts specified in clause (al of 
sub-section (ll of Section 230-A in res- 
pect of which such person is in default 
or is deemed to be in default; 
and retain in his custody such assets or 
part thereof as are in his opinion suf- 
ficient to satisfy the aggregate of the 
amounts referred to in clauses (ii) and 
(lii) and forthwith release the remain- 
ing portion, if any. of the assets to the 
person from custody they were seised 
Provided that if, after taking into ac- 
coimt the materials available with him, 
the Income tax officer is of the view 
that it is not possible to ascertain to 
which particular previous year or years 
such income or part thereof relates, he 
may calculate the tax on such income 
or part, as file case may be, as if such 
income or part, were the total income 
chargeable to tax at the rates in force 
in the finanaal year in which the assets 
were seized. 

Prowded further that where a person 
has paid or made satisfactory arrange- 
ments for pa'vment of all the amoimts 
referred to in clauses (i) and (iii) or any 
part thereof, the Income-tax Officer 
may, with the previous appro\-al of the 
Commissioner, release the assets or such 
part thereof as he may deem fit in the 
circumstances of the case. 

(6) The assets retained under sub-sec- 
tion (5) may be dealt with in accordance 
with the provisions of section 132A 

(7) If the Income-tax OSicer is satis- 
fied that the seized assets or any part 
thereof were held by such person for or 
on behalf of any other person the 
Income-tax Officer may proceed under 
sub-section (5) against such other per- 
son and all the provisions of this section 
shall apply accordingly. 

(8) The books of account or other 
documents seized under sub-section (1) 
shall not be retained by the authorised 
officer for a period exceeding one hun- 
dred and eighty days from the date of 
the seizure unless the reasons for retain- 
ing the same are recorded by him in 
writing and the approval of the Com- 
missioner for such retention is obtained. 

Proiided that the Commissioner shall 
not authorised the retention of the bccl-3 
of account rmd other documents for a 
period exceeding thirty days after rll the 
proceedings under the Indian Income-tax 
Act. 1922 (11 of 1922), or thus Act in 
respect of the years for which the books 
of account or other documents are rele- 
vant are completc-d. 

(9) The person from whose custody 
any boolis of account or other documents 
are seized under sub-section (1) may 
make copies thereof, or take extracts 
therefrom, in the presence of the autho- 


rised officer or any other person em- 
powered by him in this behalf, at such 
places and time as the authorised officer 
may appoint in this behalf. 

(10) If a person legally entitled to 
the books of account or other docu- 
ments seized under sub-section (1) ob- 
jects for any reason to the approval 
given by the Commissioner imder sub- 
section (8), he may make an application 
to the Board stafi^ therein the reasons 
for such objection and requesting for the 
return of the books of account or other 
documents. 

(11) If any person objects for any 
reason to an order made under sub-sec- 
tion (5), he may, within thirty days of 
the date of such order, make an applica- 
tion to such authority, as may be noti- 
fied in this behalf by the Central Gov- 
ernment in the Official Gazette (herein- 
after in this section referred to as the 
notified authority), sta ting therein the 
reasons for such objections and request- 
ing for appropriate relief in the mat- 
ter. 

(12) On receipt of the application 
under sub-section (10) the Board, or on 
receipt of the application under sub-sec- 
tion (11) the notified authority, may, 
after giving the applicant an opportunity 
of being heard, pass such orders as it 
thinks fit 

(IS) The provisions of the Code of 
Crirmnal Procedure, 1898 (5 of 1898) 

relating to searches and seizure shall ap- 
ply, so far as may be, to searches and 
seizure imder sub-section (1). 

(14) The board may make rules in 
lalaiion to any search or seizure under 
this section in particular and without 
prejudice to the generality of the forego- 
ing power, such rules may proiide for 
the procedure to be followed by the au- 
thorised officer — 

(i) for obtaining ingress into such 
building or place to be searched where 
free_ ingress thereto is not available. 

(Ii) for ensuring safe custody of any 
books of account or other documents or 
assets seized. 

Explanation 1. — In computing xhe period 
of ninety day^ for the purpose of sub- 
section (5) any period during which env 
proceeding under this section is staved 
by an order or injunction of any court 
shall be excluded. 

Ei^l^.ation.^ 2 — In this section, '.he 
worn ^ proceeding’* means ar.v proceed- 
ing in respect of any ycer, whe- 
ther under the Indian Income-tax .A.ct, 
1922 (11 of 1922) or fins Act. which 

may be pending on the date on which 
a search is authorised under thus section 
of whach may’ have been computed on 
or before such date and includes also 
all proceedings under this Act which 
may be commenced after such date in 
respect of any year. 
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28. From this brief summary of the 
legislative history, two things become 
quite clear: The first is that the prm- 
ciple or the sole objective of enacting 
these snecial provisions was and conti- 
nues to be prevention of evasion. Tne 
second is that the obvious purpose^ of 
amending the section from time to time 
was to plug the loopholes, from time to 
time discovered or brought to light, with 
a \*iew to make evasion of taxes more 
difficult, and simultaneously so to shape 
the lavr as to be m consonance with, 
and not violative of, the fundamental 
rights. V/Tiether or not tax evasion has 
been made more difficult is a matter for 
the legislature itself to consider based 
on the experience gained by tte actual 
working of the statutory provisions But 
the question vrhether the attempts made 
to meet the challenge to the law on the 
ground of infringement or unreasonable 
abridgement of the fundamental rights 
is successful is a question for the courts 
to examine. 

29. From that point of view, &e one 
circumstance which is of considerable 
importance is the clear identification of 
the objective of the special provision 
viz., prevention of tax evasion. That is 
of importance because it is with refer- 
ence to it that the reasonableness of the 
classification for nurposes of Article 14 
of the Constitution has to be examined. 
In fact, it is on tins footing that the 
arguments on both sides have been ad- 
dressed on the question of the constitu- 
tionality of section 132 of the Act under 
or in relation to Article 14 of the Con- 
stitution. 

30, The arguments on behati of the 
petitioners in this regard are principally 
tivo-fold. In the first place, it is contend- 
ed that the impugned section deals with 
the same class of tax evaders as are sou- 
ght to be dealt with imder other rele- 
vant provisions of the Income-tax Act 
hire section 147 of the Act of 1961, cor- 
responding to S. 34 of the Act of 1922, 
and that because the impugned section 
picks out for snecial treatment some 
assessees from out of the general class of 
tax evaders and imposes on them a more 
drastic and more onerous type of pro- 
cedure, ihe section must be struck down 
as manifestly discriminators* and thus 
violative of Artide 14 of the Constiintiom 
Secondly, it is stated that the section ^is 
wholly devoid of any guidance to the 
authorities fimctioning under the statute, 
on the basis of which they could pick out 
persons for special treatment under the 
section, and that, therefore, the said 
section should be struck down as con- 
ferring nalred. ungulded and arbitrary 
discretion on the authorities of such a 
type as to authorise unconstitutional dis- 
crimination. 
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31- Before dealing with these argu- 
ments which have special reference to 
present Section 132 of the 1961 Act, we 
might refer to two cases dealing with the 
constitutionality of Section 37 (2) of the 
1922 Act, viz., SurajmuU v. Income Tax 
Commissioner, AIR 1961 Cal 578 and 
S. Doongarmal Agency(P) Ltd. v. K. E. 
Johnson, AIR 1964 Assam 1 (FB). In the 
former, all the three learned Judges con- 
stituting the Special Bench, which decid- 
ed the case, tmanimously held that Sec- 
tion 37 (2) was not violative of either 
Article 14 or Article 19 of the Constitu- 
tion. In the latter, two out of the three 
learned Judges constituting the Full 
Bench held that the said Section 37 (2) 
was vdolative of Article 14 as weU as 
Article 19 (1) (f) and fg), the other 

learned Judge holding that the said 
section was perfectly constitutional and 
involved no violation of any of the Arti- 
cles mentioned aboim. 

32. The said rulings have been cited 
not as having a direct bearing on the 
constitutionality of Section 132 of the 
1961 Act but only as indicating or as con- 
taining a fairly full statement of the 
arguments m support of the opposing 
views on the constitutionality of the said 
old section, which may be regarded as 
proceeding on, more or less, the same lines 
as the arguments in support of the oppos- 
ing view on the constitutionality of the 
present Section 132. Viewed in that light, 
the only considerations or propositions 
which may be regarded as basic consi- 
derations or propositions imderlying the 
approach made to the question are the 
following: — 

33. The general approach was wfiether 
sub-sections (1) and (2) of Section 37 dealt 
with the same topic or same class of 
persons and whether, for the purpose of 
making a choice between the two in rela- 
tion to any given case, the section did or 
did not contain sufficient guidance to the 
authorities. All the Judges who decided 
the tv.'o cases, appear to proceed on the 
assumption that the object of Section 37 
(2) was to prevent tax evasion. Although 
the argument that some sort of unreason- 
able classification from out of the larger 
class of tax evaders was sought to be 
made by the section appears to have been 
mooted before the Court, it does not 
appear that the argument was develoned 
or pursued except against the background 
of the relative positions of sub-sec- 
tions (1) and (21 of Section 37. The learned 
Judges, who upheld the constitutionality 
of the said section, were clearly of the 
opinion that the powers under sub-sec- 
tion (2) were intended to be exercised and 
could properly be exercised only in cases 
where it was apprehended that the 
exercise of normal powers imder sub- 
section (1) would not yield the desired 
result of subjecting to tax income, the 
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tax in respect of vrliicii vtbs sought to be 
6\’Bded or was apprehended imght be 
evadei At the tune the action impugned 
in the Calcutta case vras taken, the rules 
referred to in section 37 (2) had not been 
framed; nevertheless, the Calcutta High 
Court rejected the argument that the 
power under Section 37 (2) could not be 
exercised in the absence of the rules and 
held that even in the absence of the 
lilies, the section, in the light of the 
obvious policy or objective underlying 
the same, contained sufficient guidance 
to the authorities in the matter of decid- 
ing whether a particular case was a fit 
one for the exercise of special powers 
under Section 37 (2). The two learned 
Judges of the Assam High Court who 
took a different view proceeded on the 
footing that sub-sections (11 and (2) of 
section 37 covered the same field, that 
the former dealt with judicial powers 
and the latter with what the learned 
Judges call the pohce powers, and that 
the section was wholly devoid of any 
gmdance to the authorities and must 
therefore be held to authorise disciimi- 
nation \iolative of Article 14. 

34. We have already copied S. 37 of 
the 1922 Act as well as present sec- 
tion 132 of the 1961 Act On a mere 
readmg of the two sections, one will 
not fail to notice that although the 
objective has remained the same, there 
are certain material differences in the 
details of the scheme under the two sec- 
tions. It may not therefore, be quite 
necessary to express our opinion about 
the two opposing views regarding Sec- 
tion 37 (2) arising out of the decisioas 
cited above. As, however, the matter h^ 
been argued at some length and each 
side has tried to derive assistance from 
the lines of arguments considered and 
reasoning set out in the judgments, we 
will briefly indicate our views in the 
matter to the extent they are necessary 
for our discussion on the constitutionality 
of the present section 132. 

35. Once it is recognised that the 
objective of the impugned provisions of 
the Act is prevention of envision, the 
reasonableness of the clasrificafion, if 
any, sought to be made by the said pro- 
visions has to be examined only with 
reference to the said objective and not 
with reference to any other. If tiiis cen- 
tral factor is home in mind, it will 
become cle^ that the special prowsions 
of sub-section (2) of Section 37 necessari- 
ly proceed upon the assumption that the 
normaI_ powers under sub-section (11 
might in certain circumstances be in- 
'cffective from the point of view of pre- 
jVenUr.g evasion. That itself would indi- 
jcate ^at circumstances, in which the 
’exercise of special powers under sub-sec- 
jtion (2) becomes necessary, are special 
'circumstances incapable of being effeo- 
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tively dealt with tmder sub-section (1), — 
which means that the field of operation 
of the two is different and that the in- 
voking of the powers tmder sub-sec- 
tion (2) can arise and can be Justifirf 
only upon an opinion reasonably justi- 
fiable on pecul^ cdrcmnstances of a case 
that the exercdse of the nonnal powers 
under sub-secdion fl) would not help to 
achieve the purpose of preventing eva- 
sion. If we may say so with respect, the 
following observations made by Haidu,_J. 
of the Assam High Court appear to miss 
the above essentikl feature bearing upon 
the reasonableness of the classification 
for the purpose of Aifide 14; 

"Tt is dear that both sections 37 fl) 
and 37 (2) of the Act deal with the pro- 
duction of the documents, account books, 
etc;., required in connection with any 
proceeding under the Acti. for the pur- 
pose of the Acrt, namely, the proper assess- 
ment of the income-tax leviable on and 
payable by any person liable for _ such 
levy and payment. Both the provisions 
cover the same subject and_ answer the 
same purpose and are capable of being 
employed against probable income-tax 
assessees fulfilling tbe policy of the Act 
namely to secure cmrrect assessment of 
the income-tax payable and to prevent 
the evasion of income tax.” 

ftfide para 55 at page 16 of AIR I£S4 
Assam 1 (FB)). 

We are also imable to see the logic of 
the reasoning in the next succeeding 
paragraph of the judgment wherein it is 
stated that whereas for purpose of exer- 
enring the powers under sub-section fl) 
guidance can be sought from the Code 
of Civil Proc;edure which is not refer- 
red to in said sub-section, there is no 
gmdance so far as the second sub-sec- 
tion is concerned in spite of the fact 
that _ it is expressly declared that tbe 
provisions of the Code of Criminal Pro- 
cedure relating to searches shall apply, 
so far as may be, to searches imder the 
sub-section. 

36. It is unnecessary to say more about 
these ruling because 'he more serious 
argument in relation to present sec- 
tion 132 before us on the question of 
unreasonable classification is based not 
so much on the choice between the pre- 
sent section 131 fcorresponding to old 
section 37 fl) ) and the present S. 132 
fcorresponding to old Section 37 f2) )as 
on the effect of the impugned section 132 
in relation to the prervisions of the pre- 
sent Section 147 fcorrespondiag to old 
section 34)._Ths reference to the powers 
under Se^hon 131 in the argument 
before us is not of the type which found 
acceptance with Kaidu. J. of the Assam 
High Court in relation to old S. 37 fl). 
The central point of the contention is 
that both Section 147 as well as Sec- 
tion 32 deal with the same class of a5- 
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sessees called the tax evaders and that 
the application of the more drastic ^d 
more onerous procedure under Section 
132 to some only of such evaders leads 
to discrimination violative of Article 14 
of the Constitution. 

37. In developing the said argument 
and in support of it, rehance is placed 
on three r uling s of the Supreme Court 
dealing with section 5 of the Taxation 
on Income (Investigation Commission) 
Act 30 of 1947, viz., Suraj Mall Mohta 
and Co v. Visvanath Sastri, AIR 1954 
SC 545; Sri Meenakshi MiUs Ltd. v. Vishv- 
anath Sastri, AIR 1955 SC 13 andMutbiah 
V. Income Tax Commissioner, Madras, 
AIR 1956 SC 269. 

38. The object of the said Act 30 of 
1947 was to ascertain whether the actual 
incidence of taxation on income _ during 
the years immediately preceding its 
promulgation had been in accordance 
with the provisions of the law and whe- 
toer the procedure for assessment and 
recovery of tax was adequate ^ to 
prevent evasion thereof. Sub-sections 
(1) and (4) of Section 5 of the Act 
which were the subject of discussion in 
the above cases read as follows; 

"5 (11 The Central Government may at 
any tirne before the first day of Sept- 
ember 1948 refer to the Commission for 
investigation and report any case or 
points in a case in which the Central Gov- 
ernment has 'prima facie’ reason for 
believmg that a person has to a substan- 
tial extent evaded payment of taxation 
on income, together vdth such material 
as may be available in support of such 
belief and may at any time before the 
first day of September 1948 apply to the 
Commission for the withdrawal of any 
case or points in a case thus referred. . . . 

5(4) If in the course of investigation 
into any case or points in a case referr- 
ed to it imder sub-section (1), the Com- 
mission has reason to believe: 

(a) tliat some person other than the 
person whose case is being investigated 
has evaded payment of taxation on 
income, or 

(b) that some points other than those 
referred to it by the Central Govern- 
ment in respect of any case also require 
investigation, it may make a report to 
the Central Government stating the rea- 
sons for such belief and, on receipt of 
sucb report, the Central Government 
shall, notwithstanding anything contain- 
ed in sub-section (1), forth\vlth refer to 
the commission for investigation the case 
of such other person or such additional 
points as may be indicated in that 
report.” 

Other sections of the Act gave vast 
powers to the Commission set up under 
section 5 of the Act. Apart from being 
authorised to collect material from dif- 
ferent sources against the assessee be- 


hind his back with liberty to the assessee 
to look only such portion thereof as the 
Commission considered relevant, the most 
drastic provision was that in all assess- 
ment or re-assessment proceedings taken 
in pursuance of a direction of the Com- 
mission, the findings recorded by the 
commission, were to be final, without any 
right to the assessee to get them correct- 
ed by appeal or other proceedings direct- 
ed against the findings of the Commission. 

39. In the case of Suraj Mall Mohta 
and Co„ reported in AIR 1954 SC 545 
which was a case of a reference made 
pursuant to sub-section (4) of Section 5 
of the Act, the principal arguments on 
behalf of the assessee were that sub- 
section (1) of Section 5 was not based 
on any vahd classification, the word 
’substantial’ being vague and imcertain 
and having no fixed meaning so as to 
furnish a basis for any classification at 
all, and the sub-section (4) had no in- 
dependent existence and should there- 
fore fall along with sub-section (I) On 
behalf of the Department the principal 
answer was that sub-section (1) of Sec- 
tion 5 was based on a broad and rational 
classification taking in persons who had 
made vast profits on account of war 
conditions during an identifiable or 
ascertainable period and who may be 
briefly described as war profiteers, and 
that sub-section (4) referred to the same 
class and not to any other classes. The 
Supreme Court did not pronounce on the 
arguments relating to sub-section (1), 
proceedmg on the assumption that the 
argument of the Department in relation 
thereto may be correct, held that sub- 
section (4) on its language cannot be 
restricted in its operation to war pro- 
fiteers alone but to all persons who had 
evaded tax and who could be brought 
within the ambit of sub-section (1) of 
Section 34 of the Indian Income-tax Act, 
1922, and that therefore the imposition 
on some out of those evaders of tbe 
drastic procedure under Act 30 of 1947, 
while leaving the rest to be governed by 
the more humane provisions of S 34 of 
the Income-tax Act, 1922. with the right 
of appeal, etc., amounts to a discrimina- 
tion in contravention of Article 14 of the 
Constitution. Hence, sub-section (4) of 
Section 5 was struck down as imconsti- 
tutionaL 

40. After the decision. — and obvious- 
Iv with a view to meet tbe criticisms ad- 
dressed against the constitutionality of 
Section 5 (1) of Act 30 of 1947, — 
Indian Income-tax Amendment Act, 1954 
(33 of 1954) was passed whereby S. 24 
of the Indian Income-tax Act was amend- 
ed by inserting new sub-sections (1-A) to 
(1-D). These amendments made it possible 
to ascertain the class of substantial eva- 
ders referred to in sub-section (1) of 
Section 5 of Act 30 of 1947. 
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41. The result of this amendment vras 
that the class of assessees evadins tas 
sought to be dealt vrith ^mde^ sub-sec- 
tion (1) of Section 5 of Act 30 of 1947 
became incorporated into Section 34 of 
the Indian Income-tax Act, 1922. Con- 
sequently, on the reasoning in Mohta’s 
cas^ AIR 1954 SC 545 cited above, sub- 
section (i) of Section 5 was struck down 
as unconstitutional in the case of Shree 
lleenakshi Mills Ltd. reported in AIR 
1955 SC 13 The same view was taken 
by the majority in the case of Muthiah 
reported in AIR 1956 SC 269. 

42. The difference in principle becomes 
clear from another decision of the 
Supreme Court reported in T. K. Musa- 
liar V. Venkatachaiam, AIR 1956 SC 246. 
In that case, their Lordships dealt with 
the Travancore Taxation of Income 
(Investigation Commission] Act which 
was pari materia with the Indian Act 30 
of 1947. But the position in the Travan- 
core case was that whereas Section 34 of 
the Indian Income-tax Act, 1922, under- 
went the amendments of 1955 referred 
to above, the corresponding Section 47 of 
the Travancore Income-tax Act continu- 
ed to be pari materia with the un- 
amended Section 31 (1) of the Indian 
Income-tax Act, 1922. Their L-ordship^ 
taking up for decision the point which 
was left open in the case of Mohta, AIR 
1954 SC 545 regarding Section 5 (1) of 
the Investigation Commission Act, held 
that the cl^ of substantial evaders 
mentioned therein was not a vague, in- 
definite or imdefinable category but in 
the light of the attendant circumstances, 
could be clearly recognised as the dass 
described as war profiteers and quite 
different from the general class dealt 
with vmder Section 47 of the Travancore 
Income-tax Act corresponding to un- 
amended section 34 (1) of &e Indian 
Income-tax Act, 1922. In that view, their 
Lordships upheld the constitutionality of 
Section 5 (1) of the Travancore In^asti- 
gation Commission Act, 

43. The general effect of the decisions 
discussed above relating to the Investiga- 
tion Commission Act is that Section 34 
of the Indian Income-tax Act, 1922. cor- 
responding to Section 147 of the present 
Act is a provision intended to prevent 
ei’asion of tax and that therefore to sub- 
ject persons who can be dealt with under 
the said provisions to a different and 
more drastic or more cnercus procedure 
for the same purpose of preventing eva- 
son is (hscnminatory. because it would 
amount to applying two standards to the 
sama dass The question now is whether 
the impugned Section 132 of the 1951 
Act is open to such a criticism or attack. 

41. Kow, Section 132 of the 1961 A.ct 
is directed against three tyT>es of per- 
sons — 
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"(1) those who have omitted or failed 
to produce books or documents as requir- 
ed by any summons or notice issued to 
therm 

(2) those who, whether so sinnmon- 
ed or not to produce documents, will not 
or would not produce books of account 
or documents, 
and 


(3) those who are believed to be in 
possession of money, bullion, jewellery 
or other valuable aitide or thing repre- 
senting, either wholly or in parr, income 
or property which has nor been disdos- 
ed for purposes of taxation.” 

Vihen the Director of Inspection or the 
Commissioner of Income-tax in consequ- 
ence of information in his possession has 
reason to believe that any person falls 
imder any one or more of the three 
categories mentioned above, he may 
authorise one of the officers of the De- 
partment mentioned in the section to 
conduce a search and seize any such 
books of account or documents, money, 
jewellery or other valuable article or 
thing found as a result of the search. The 
searching officer is also empowered by 
the section to examine any person on 
oath at the time of the search who is 
found to be in possession or control of 
any book, document. mone 5 *, eta The 
provision made in the section for the 
period of retention of the iwoks or docu- 
ments goes to d 20 W that they are to be 
used in evidence in connection with, any 
assessment proceedings under the Act 
and that they are to be returned after 
tbe said purpose is served. The money, 
bullion, jewellery or other valuable arti- 
de or thing seized at the search is to be 
dealt with under sub-sections (5) and (6) 
of tbe Section. The general effect of the 
said sub-sections is that an estimate of 
undisdosed income is to be roade in a 
summary manner to the best of his judg- 
ment by the assessing Income-tax Oin- 
cer and that only so much of the said 
assete are to be retained as are in Ms 
opinion _ sufficient to satisfy any exist- 
ing liability for payment of tax and an 
estimated liability for payment of tax in 
respect of the undisdos^ inceme, the 


balance has to be returned. Secticn 132-A 
referred to in sub-section (6) of S 132 
contains detailed provisions regaidmg 
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45. The impugned Secticn 132 is there-} 
fore intended ro achieve tv.'o limitedj 
objectives, — 'll to get hold of evidence, 
bearing on the tax liability of a personj 
wMch the srid person is seddng to: 
withhold ironc the assessing authonty 
and (2) to get hold of assets represent- 
ing income believed to be undisclosed | 
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income and applying so much of them 
as may be necessap" in discharge of the 
existmg and anticipated tax liability of 
the person concerned, 

46. Apart from the reasonableness or 
otherwise of this provision which _we 
will separately consider in connection 
with the arguments about the alleged in- 
fraction of the fundamental rights under 
Article 19, the pomt to note at this stage 
is that S. 132 does not purport to substi- 
tute a procedure of assessment and fmal 
quantification of tax habihty for the 
procedure provided by section 147 of the 
1961 Act relatmg to income which has 
escaped assessment or the normal pro- 
cedure of assessment under the Act. The 
books and documents seized, as already 
pomted out, are intended to be used and 
can only be used as evidence in connec- 
tion ivith a pendmg normal assessment 
or a proposed reopening of assessment or 
reassessment under Section 147 of the 
Act. The seizure of assets is for the 
satisfachon of any tax liability in respect 
of which the person concerned is in de- 
fault or is deemed to be in default and 
for satisfaction of any anticipated habi- 
hty which may arise _ upon a _ reassess- 
ment in respect of undisclosed income. 

47. So far as the seizure of material 
in the nature of evidence is concerned, 
lilce boolis of account and/or documents, 
it caimot be said either that a different 
procedure for assessment or reassessment 
is being pursued or apphed in the case 
of persons who can be normally dealt 
with imder Section 147 or that a person 
to whom the provisions of Section 132 
are apphed is sought to be deprived of 
his normal right of appeal, second ap- 
peal and reference to High Court as a 
last resort. Although some special powers 
are exercised with a view to get hold 
of evidence which is sought to be with- 
held, once the evidence is made available 
it is dealt with in the same way as evi- 
dence produced in the normal way. 

48. The only question is whether a 
further classification of evaders for the 
purpose of exercising special powers of 
ehciting evidence as aforesaid is a classi- 
fication which is not sanctioned by Arti- 
cle 14 of the Constitution, For this pur- 
pose, as already stated, the starting point 
of enquiry is what is the object of this 
legislation. The ansn^er, as already given, 
is prevention of evasion. That attempts to 
prevent evasion are or may be in the 
nature of %vhat is called plugging the loop- 
holes in the law is not and cannot be dis- 
puted. The way in which the law seeks 
to prevent evasion is to make it impos- 
sible or more difficult for evaders to 
pursue several ways in which tax could 
be e\*aded. One of the "ways certainly is 
the wathholding of evidence on the basis 
of which a correct computation of income 
for assessment may be made and the 


correct amount of tax ascertained. Steps 
taken therefore to prevent or frustrate 
attempts to withhold evidence and to get 
hold of evidence which is sought to be 
withheld from or made imavailable to 
the assessing authority would surely be 
one of the legitimate methods in which 
the law could seek to prevent evasion of 
tax. The powers tmder Section 132 are not 
to be used unless the Director of the Ins- 
pection or the Commissioner of Income 
Tax in consequence of information in hia 
possession has reason to beheve that the 
assessee in question has withheld or is 
attempting to withhold valuable evidence 
relevant for the purpose of correct assess- 
ment. If there is such behef reasonably 
entertained by the appropriate officer on 
the basis of information in his possession, 
that belief itself would furnish tlie cri- 
terion for a reasonable classification for 
Article 14 because the criterion has a 
direct and perfectly reasonable relation 
with the object of the legislation, viz., 
prevention of evasion of tax, 

49. So far as the dealing with the 
assets seized at the search pursuant to 
Section 132 is concerned, the argument 
strongly pressed before us was that the 
relevant provisions of the section pre- 
scribe a distinct, different and more 
onerous procedure, any errors committed 
in reation to which are subject to correc- 
tion only by means of a petition of 
objection presented to the prescribed 
authority imder sub-section (11), jBut 
upon a closer scrutiny of the provisions 
in the course of the arguments tins ex- 
treme position had to be and was given 
up. It is clear that the estimation of un- 
disclosed income and of the anticipated 
tax habihty in respect of it is only for 
the purpose of determining the extent 
of the assets to be retained, the purpose 
of retention being the satisfaction of 
ejdsting or anticipated tax liability. The 
section does not, in our opinion, autho- 
rise or empower the Income-tax Officer 
to complete any assessment in a sum- 
mary manner to the best of his judg- 
ment depriving the assessee of the bene- 
fit of other normal provisions of tiie 
statute relating to assessment or reassess- 
ment The provision was compared in 
the course of the arguments with the 
provisions of Section 69A of the Act and 
the point was made that the relevant 
provisions of the impugned section were 
sought to be substituted for S, 69A. We 
fmd it difficult to accept the contention. 
Section 69A forms part of the general 
scheme for the computation of income 
and provides for a presumption in the 
case of money, bulhon, jewellery, eta, 
of whicli the assessee is found to be the 
owner in any financial year and in res- 
pect of which he is not in a position to 
offer any explanation about its nature 
or the source of its acquisition. No such 
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actual computation on the basis of the 
presumption is pemaissible under sub- 
section (5) of the impugned Section 132. 
The estimation, as already pointed out, 
is only for the purpose of determin- 
ing the amoimt to be retained to go in 
satisfaction of the existing or anticipat- 
ed tax liability. 

50. Regarding the application of _ the 
assets towards existing hability, it is 
contended that the assessee is sought to 
be deprived of the benefit of a notice of 
demand imder Section 156 and of the 
time for payment provided under Sec- 
tion 220 of the Act. But the argument is 
unavailable because the existing liability 
referred to in sub-section (5) of Sec- 
tion 132 is a liability in respect of which 
the person concerned is already in de- 
fault or can be deemed to be in default 
which clearly gives him the benefit of 
Section 220, 

51. As to the provision made for 
retention of the assets to go in discharge 
of anticipated tax liability in respect of 
undisclosed mcome, the question is whe- 
ther there is any departure from the 
normal procedure in disregard of the 
mandate of Article 14. In one sense, it 
appeal's to be not far different from the 
normal provisions for advance payment 
of tax But to the extent it can be regard- 
ed as a departure from the normal pro- 
cedure. it is. m our opinion, capable of 
being supported as proceeding upon a 
classification reasonable for the purposes 
of Article 14. Here again, we must 
remember that the object of the statute 
is preventing evasion of tax. One of the 
ways in which payment of tax is evaded 
is by not disclosing income and convert- 
ing imdisclosed income into bulhon, jewel- 
lery, etc., or by simply secreting money. 
The steps taken to get at that money 
or other things into which money is 
converted, would be one of the methods 
of preventing evasion and of collecting 
taxes sought to be evaded. This power 
is to be exercised, be it remembered, 
only when the appropriate authority has 
in consequence of information in his 
possession reason to believe that the 
money, bulhon or the like in the pos- 
session of the person concerned repre- 
sents either wholly or partly undisclos- 
ed income or property. That belief 
reasonably entertained on the basis of 
information in possession of the appro- 
priate officer would furnish the criterion 
for classitication, which criterion clearly 
bears a direct and reasonable relation- 
ship with the object of the law. 

52. The result of this discussion is — 

(1) that the impugned section 132 does 
not to any extent do away with the ap- 
phcability of the normal procedure pres- 
cribed under the statute for assessment 
or reassessment of income, nor does it 


therefore deprive the assessee concerned 
of his nomial rights of appeal, second 
appeal and reference to High Court; 

(2) that the provisions of the impugn-i 
ed section 132 made with the object of 
preventing evasion of payment of tax 
are limited to getting hold of evidence 
sought to be withh^d from the assess- 
ing authorities and getting at income' 
believed to have been undisclosed with, 
a view to bring it under assessment and, 
ensure recovery of tax evaded or sought) 
to be evaded; and 

(3) that the application of the fecial 
provisions of the impugned section is 
possible only when the appropriate au- 
ftonty on the basis of information in 
ids possession has reason to believe that 
the assessee is withholding or attemptinr 
to withhold evidence or is in possession 
of undisclosed income either in the shape 
of money or in the shape of bullion, 
jewellery or the like, which heliei fur- 
nishes the criterion for making a sepa- 
rate classification having a reasonable 
relation with the object of the law. 

53. This answers the first part of the 
arguments in relation to Artide 14 of 
the Constitution. 

54. We shall now proceed to examine 
the second part of the argument dealing 
with the alleged arbitrary nature of the 
powers under Section 132 and the alleg- 
ed absence of giudance therein leading 
to unconstitutional discrimination. 

55. This second part of the argu- 
ments appears to us to be weaker than 
the first one. Even wdth reference to old 
Section 37 (2) which did not clearly 
specify the circumstances in W'hich the 
poweis thereunder may be validly exer- 
cised, the Calcutta High Court had, as 
already stated, taken the view that the 
policy of the_ statute emd the clear pur- 
pose underlying the special provisions 
were sufficient to mdicate that those 
spedal powers were expected to be and 
could vahdly be exercised only in cases 
where it was apprehended that the exer- 
cise of the powers under sub-section (1) 
of Section 37 would not yield the desir- 
ed result of preventing evasion of tax 
The present section 132 clearly states 
the circumstances in which and the con- 
ditions subject to which the powers 
thereunder are to be used. There can be 
little doubt that the entertainment 
of a reasonable belief of the tv-pe men- 
tioned in the first sub-section by the ap- 
propriate officer is the condition prece- 
dent to the exercise of the powers under 
the section. That such is the position in 
law and that the essential pre-requisite 
to the exercise of the special power is 
the strict compliance with the prelimi- 
nary conditions prescribed by the sec- 
tion follows not only from the normal 
rule of interpretation applied to prori- 
sions of this nature but also from a 
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direct decision of the Supreme Court in 
regard to Section 105 of the Customs Act 
already referred to by us, viz.. 1966 (2) 
SCJ 665 :(AIR 1966 SC 1209). It should 
be noted further that the preliminary 
conditions set out in the first sub-section 
of the section are analogous or similar 
to the conditions stated in Section 96 of 
the Code of Criminal Procedure as 
necessary for the issue of a search war- 
rant by the Magistrate. 

56. In view of the said detailed pro- 
visions of the section, it is difficult to 
contend that the Director of Inspection 
or the Commissioner of Income-tax is 
without any guidance in the section for 
deciding when and in what circui^an- 
ces the authorisation for conducting a 
search should be issued. The use of the 
words "has reason to believe” on the 
basis of information in his possession ex- 
cludes the possibility of any unreason- 
able exercise of the power, "iffie basis for 
the exercise of the power, it should be 
noticed, is not mere suspicion but a rea- 
sonable belief upon information already 
in possession of the appropriate officer. 
It would also, in our opinion, postulate 
that information in the possession of the 
officer is not a mere canard^ or an im- 
verified piece of gossip but information 
which, in tiie circumstances, may be 
regarded as fairly reliable, because no 
belief can ever be said to flow reason- 
ably from anything but information 
which may be regarded as fairly relia- 
ble. Hence, the careful selection of these 
words by the statute and the drastic 
nature of the powers necessarily^ point 
to a judicial application of the mind to 
some substanti^ material by the officer 
acting with a sense of responsibility. If 
so much can be gathered from the word- 
ing of the section, — and we feel con- 
vinced that it is the only reasonable and 
fair way of reading the same, — the 
suggestion that the section gives no gui- 
dance or that it authorises or renders 
possible arbitrary exercise of the power 
becomes difficult of acceptance, 

57. The further argument that the 
section does not make it necessary or 
obligatory for the authorising officer to 
specif or particularise the documents or 
that it permits of the issue of an autho- 
risation for what may be regarded as 
a general search need not necessarily 
lead to arbitrary 'exercise of the power. 
In the first place, it may not be possible 
in the nature of things to ^ve a clear 
description of the books or documents, 
item by item; secondly, the books and 
documents to be searched for are des- 
cribed in the section itself as those 
which will be useful for or relevant to 
any proceeding under the Act; and third- 
ly the searching officer is also authoris- 
ed to seize only such books or docu- 
‘ments, that is to say, books or docu- 


ments which will be useful for or rele- 
vant to any proceedings under the Act, 
which means that the searching officer 
is also required to apply his mind to the 
question of usefulness or relevance of 
the books of accoimt or documents, as 
the case may be. 

58. The same or similar application 
of the mind by the searching officer is 
required when he makes up his mind to 
seize any money, bullion or jewellery 
or the like. He could do so only if he 
believes prima facie that the said money 
or articles represent either wholly or 
partly imdisclosed income or property. 
Any statement on oath of any person 
which he is empowered to record imder 
sub-section f4) of Section 132 can, ac- 
cording to the said sub-section, be used 
as evidence in any proceeding under the 
Act, but cannot, in our opinion, be said 
to be immune from the test of cross- 
examination at the stage of hearing or 
trial of the proceeding referred to. The 
retention of any part of the seized assets 
under sub-section (5) is to be done only 
after affording a reasonable opportunity 
to the person concerned of being heard 
and after making such enquiry as may 
be prescribed. The nature of enquiry is 
prescribed in Rule 112A of the Income- 
tax Rules 1962. The rule requires the 
issue of a notice to the person concern- 
ed fixing a date for enquiry, giving him 
an opportunity to explain his position or 
to produce or cause to be produced evi- 
dence on which he may rely for explain- 
ing the position or the source of acquisi- 
tion of the assets. While sub-rule (3) 
thereof states that — 

"The Income-tax Officer may examine 
on oath any other person or make such 
other enquiry as he may deem fit.” 
Sub-rule (4) expressly provides that 
before any material gathered in the 
course of the examination or enquiry 
under sub-rule (3) is used by the Income- 
tax Officer againri any person, the per- 
son concerned or person affected should 
be given reasonable notice to show cause 
why such material should not be used 
against him. It has been argued that the 
use of the expression "such other enqu- 
iry as he may deem fit” in sub-rule (3) 
in effect fails to prescribe the nature of 
the enquiry as required by the section 
by leaving it to the officer to proceed 
in his own way uncontrolled by any 
rules The first suggestion that no en- 
quiry is prescribed is not correct, because 
sub-rules (1) and (2) make sufficient 
provision for the issue of notice to the 
person concerned and the affording of an 
opportuniti’' to him to adduce evidenca 
The further enquiry referred to in sub- 
rule (3) is ob%dously intended to empower 
the officer to test the veracity of the 
material, if any, already placed on record 
by the person concerned. But the use 
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of such material against the said per- 
son is made conditional upon the person 
concerned being given reasonable notice 
to show cause why such matmal sho^d 
not be used agamst him. While showmg 
such cause, we are clearly of the opinion 
that the person concerned will be enti- 
tled to ask for an opportunity to cross- 
examine any person whose statement_ on 
oath has been recorded by the officer 
in the course of further enquiry under 
sub-rule (3) and also to call as a wit- 
ness any person from whom the officer 
might have gathered material or _ ^y 
other person who may be in a position 
to speak to the value or veracity of such 
material 

59. An order made by _ the officer 
imder sub-section (5) is subject to cor- 
rection by the prescribed _ authority 
under sub-section (11) of Section 132. 

60. Over and above all these safe- 
guards, the action taken or orders made 
under Section 132 are really in the 
nature of interlocutory orders in aid of 
the ultimate order of assessment or reas- 
sessment which may be made under the 
other normal prowsions of the statute, 
in respect of which the assessee has the 
normal right of appeal, second appeal, 
and reference to High Court. 

61. So far as the conduct of the 
search itself is concerned, there is the 
general provision in sub-section (13) of 
Section 132 to the effect that the pro- 
visions of the Code of Criminal Proce- 
dure relating to searches and seizures 
shall apply, so far as may be, to searches 
and seizures under sub-section (1) of 
Section 132 of the Income-tax Act One 
of those provisions would certainly be 
Section 103 of the Code of Criminal Pro- 
cedure which contains salutary provi- 
sions, the value of which has always 
been recognised. 

62. With such clear indication of the 
pohcy and the objective of the statute 
specifi'ing all prelimmary conditions on 
the satisfaction of which alone an autho- 
risation for search could issue, and with 
all the safeguards as to the manner m 
which the search has to be conducted 
and enquiries in relation to it are to be 
held or made with full opportumty to 
the person concerned to explain away 
the suspicious circumstances appearing 
against him, we do not thinlt it is possi- 
ble to argue that the impugned section 
suffers from the vice of either lack of 
guidance or authorising arbitrary execu- 
tive action. 

03. The_ only argument strongly press- 
ed on this part of the case is that the 
imtial authorisation of the search is left 
in the hands of an officer of the Depart- 
ment and not in the hands of an in- 
dependent person like the Magistrate 
under Section 96 of the Code of Cnmi- 
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pal Procedure It is urged that an offi- 
cer of the Department, however high, 
cannot be said to be wholly free from 
an interest in the result in the same 
way as a judicial Magistrate may be said 
to be and that therefore it may not be 
quite safe to proceed upon the assump- 
tion that the departmental officer •will 
brmg to bear on the question an mde- 
pendent, judicial, unbiased mind. It is 
further stated that an order by a Magis- 
trate directing ■the issue of a warrant is 
amenable to correction by the High 
Court on re-vision and that there have 
been instances m which the High Courts 
have quashed the warrants issued by the 
Magistrates •without proper application of 
the mind and -without ascert ainin g whe- 
ther the circumstances justifying the 
issue of a warrant actually exist. 

64. It is no doubt true that an offi- 
cer of the Department cannot be said to 
be wholly free from some interest in the 
result as a Magistrate can be said to be 
But the result that he is interested in 
is the same as, and not different from, 
the object of the statute itselL "viz, 
bnnging under assessment all income 
hable to tax and preventing evasion of 
t^ Such an interest cannot be said to 
disable an officer from performing the 
statutory duties impartially and with a 
sense of responsibility, unless of course 
any personal bias is alleged and is pro- 
ved, Ordinarily, in the case of high 
ranking officers functioning -under sta- 
tutes and discharging statutory duties, 
bias is not to be presumed because they 
are eimected to act -with a sense of res- 
ponsibility appropriate to their position 
and duties which the statutes impose on 
them. Wherever personal bias is proved 
and wherever an officer acts in dis- 
regard of his statutory responsibility 
and issues an authorisation -without satis- 
fying himself about the preliminary con- 
ditions required by the particular sta- 
tute, such whimsical act on his part is 
certainly open to correction by the High 
Court under Article 226 of the Constitu- 
tion, 

65. We are not therefore satisfied that 
the safeguards pro-vided in Section 132 of 
the Income-tax Act are meffective, il- 
lusory for reason only for -the fact that 
the original authorisations for search are 
issued by an officer of the Department 
and not by an independent authority 
like the Magistrate. 

6G. We therefore hold that Sec 132 
of the Income-tax Act, 1961, is not -viola- 
tive of the fundamental right guaranteed 
under Article 14 of the Conshtution. 

67. Regarding Article 19, the line of 
reasoning in the judgment of tlie 
Supreme Court m the case of hi P. 
Sharma, AIR 1954 SC 300 furnishes, in 
our opinion, an almost complete ansiver 
to the argument that the impugned Sec- 
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unreasonable or excessive restrictions on 
the fundamental right under the said 
Article. 

68. As pointed out by their Lordships 
in that case, search by itself does not 
constitute an invasion of any fimdamen- 
tal right, and the seizure of books is 
temporary and so also the seizure of the 
assets. V^en the assets are to be apph- 
ed ordy in discharge of tax liability, the 
excess over which is to be returned, 
there is also no deprivation of propertv 
in contravention of the constitutional 
provisions in that regard. That restric- 
tions, if any, are imposed in public 
interests is clear from the fact that jt 
is certainly in the interests of the public 
that taxes legitimately exigible are re- 
covered and not evaded. 

69. The two arguments in support of 
the theory of unreasonableness are that 
the distinguishing feature of Sharma’s 
case, AIR 1954 SC 300_ is that the 
independent mind of a judicdal Magis- 
trate is interposed between the executive 
action and the citizen who is the object 
of such action and that the seizure of 
material imder Section 8 of the Drugs 
and Magic Remedies {Objectionable 
Advertisements) Acb 1954, v/as struck 
down as unconstitutional by the Supreme 
Court in the case of Hamdard Dawakha- 
na V. Union of India, AIR 1960 SC 554. 

70. Regarding the interposition of _ a 
Magistrate's mind, we have already dis- 
cussed the matter at some length. The 
reason for the decision in the case ^ of 
Dawakhana relied upon was the opinion 
of their Lordships that the impugned 
portion of the section went far beyond 
the purpose for which the Act was 
enacted and the absence of safeguards 
which the legislature _ has thought it 
necessary and expedient to provide in 
other statutes like the Indian Drugs Act, 
made the restrictions quite unreasonable 
{Vide paragraph 36 of the judgment at 
page 568 of the Report). In the present 
case, it caimot be said that there are no 
safeguards at alL We have already ex- 
pressed our opinion that the section it- 
self provides adequate safeguards. 

71. So far as the seizure is concern- 
ed, it cannot certainly be said to be ex- 
cessive in the case of assets for the rea- 
sons already stated. In the case of books 
and documents, an argument is advanced 
that the period of retention may concei- 
V’ably be excessive in view of the defini- 
tion of the word 'proceeding' in connec- 
tion with which the books and papers 
may be retained, contained in the second 
Explanation to the section. In the said 
Explanation the proceedmgs are said to 
include not merdy proceedings pending 
on the date of the search or completed 
prior thereto but also proceedings which 


may be commenced after the date of 
such search in respect of any year. So 
far as the pending proceedings are con- 
cerned, the retention of booli for their 
purpose may not be and is not to be ex- 
cessive. 'pie proceedings referred to as 
those which may be commenced after the 
date of the search are apparently those 
relating to reopening of closed proceed- 
ings under Section 147 initiated in the 
light of the result of the search. The only 
basis for _ the argument that the period 
of retention may be conceivably exces- 
sive is the use of the words "m respect of 
any year” occurring at the end of the 
Explanation. At first sight, it would ap- 
pear that the expression 'any year' may 
take in every subsequent year without 
any limitation whatever. We do not think, 
however, that such an extended mean- 
ing can be given to the expression as 
suggested. A reasonable construction 
should always be placed upon the provi- 
sions of law, — an interpretation which 
subserves the pilose of the law and 
does not reduce it to an absurdity. What 
is obviously intended in this case is that 
the books and papers seized should be 
available as evidence for the purpose of 
completing pending assessments, for 
bringing under assessment income dis- 
covered at the search to have been omit- 
ted to be disclosed within the period of 
limitation prescribed by the statute for 
reopening of assessments already clos- 
ed and for completing the assess- 
ments so reopened consequent up- 
on information gathered at the search. 
It also appears obvious from the 
context that the expression "in res- 
pect of any year” occurring at the end 
of the Explanation should have the same 
meaning as the same expression occurr- 
ing at the commencement of the Explana- 
tion v/hich, there is not doubt, refers to 
years relevant to assessments pending at 
the time of the search or already closed 
by that time. That such is the intention 
is also clear from the fact that sub-s. (8) 
prescnbes a period of 180 days from the 
date of seizure as the maximum for reten- 
tion of books and papers, requires the 
seizing ofucer to record his rea- 
sons in ivritmg for extending the period 
and obtain the approval of the Commis- 
aoner for further retention, and impose 
a furtlier limit to the extension in rela- 
tion to proceedings for which the said 
books and papers may be relevant The 
Commissioner’s approval for retaining 
the books and papers beyond the period 
of 180 days is also subject to control and 
correction by the Central Board of Reve- 
nue imder sub-section (10) of the Sec- 
tion. 

72. V7e are therefore of the opinion 
that the restrictions imposed by S. 132 
on the fundamental rights guaranteed 
under Article 19 (1) (f) and (g) are 
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reasonable and are in the interests of the 
general pubha 

73. As to the fundamental right nnder 
Article 19 (1) (d) the restriction of 
movement is limited to the period of 
search, and further the presence of the 
person at the search is really in his 
interest The restriction is temporary 
and perfectly reasonable. 

74. If therefore the law is thus a 
valid law involving no infringement of 
Artide 14 or Artide 19 of the Consti- 
tution, there is no violation of the fun- 
damental right of personal liberty tmder 
Artide 21 either, because to the extent 
a person is deprived of his personal 
liber^ by reason of the search, suci 
deprivation is in accordance with a valid 
law. 

75. For all these re^ons, we hold 
that the impugned Section 132 of the 
Income-tax. Act, 1961, is neither incompe- 
tent nor invalid as infringing any of the 
fimdamental rights guaranteed under 
Artides 14, 19, 21 and 31 of the Consti- 
tution. 

76. We come now to the second point 
in the case, viz., whether the search itself 
has been conducted without justification 
and in a high-handed manner. 

77. The first point for consideration 
under this is whether the Commissioner, 
in issuing the authorisations, can be said 
to have entertained such reasonable belief 
as is required by the first sub-section of 
Section 132, 

78. The statement in the authorisations 
is that he has reason to believe that the 
circumstances mentioned in clauses (b) 
and (c) of the first sub-section of Sec- 
tion 132 exist; that is to say, the Com- 
missioner believes that the assessee in 
this case would not produce or cause 
to be produced books of account or 
other documents which will be useful 
for or relevant to proceedings under the 
Act, if required or summoned to produce 
the same, and also that the assessee is 
in possession of money, bullion, jewel- 
lery, etc., which either wholly or part- 
ly represents mcome or property not 
disdosed. The authorisation also states 
that the Commissioner has reason to sus- 
pect that such books, documents, money, 
bullion, eta, have been kept and are to 
be found at the various places authoris- 
ed bj* him to be searched. 

79. The Commissioner has filed a 
counter-affidavit to which he has an- 
nexed a record of the reasons made by 
him pursuant to the reles-ant rules before 
touing the authorisations. He stated there- 
in that he has perused certain reports of 
the Assistant Director of Inspection relat- 
ing to the assessee. that there are seve- 
ral drcumstances indicating that the as- 
sessee and his partners have not been 


declaring their correct income, that their 
statement regarding the absence of books 
or loss of books is not believable and 
that there is information furnished by 
some informants that though the bools 
are said to have been lost, several state- 
ments and documents written in the 
course of the business are still a\’ailable 
which may be of considerable help in 
determining the correct income. He also 
states that he has received reports that 
the assessee was bundling up some of 
the statements probably with a view to 
place them beyond the reach of the De- 
partment. He therefore states that "it is 
dear that the assessee will not produce 
these papers if called for”. He also refers 
to the existence of several loans on Hundis 
believed to be bogus Hundis and to the 
reports that the assessee and its partners 
have lot of unaccounted wealth in the 
form of cash, jewellery, eta, 

80. In the affidavit, he had taken up 
the stand that the reports received from 
his subordinate officers were confiden- 
tial documents in respect of which he 
coxild claim privilege. This porition wa^ 
however, later given up when we ind- 
ented that the position taken up by him 
may not be quite correct, specially in 
view of the powers of this Court under 
Artide 226 of the Constitution. The Ori- 
ginal reports were later placed before 
us for our perusal and authenticated 
copies thereof placed in the record of 
this petition, and copies furnished to the 
petitioners’ counseL 

81. A perusal of these reports sub- 
mitted by the Assistant Director of Ins- 
pection (Intelligence) to the Commissioner 
of Income-tax go to show that conside- 
rable material had been collected in res- 
pect of the alleged loss of books and non- 
disclosure of income and accumulation 
of wealth not explicable on the basis of 
the income actual rehnmed for assess- 
ment. The reports also record informa- 
tion made available to the Department 
by certain informants. Such information 
is to the effect that the reported loss of 
books by fire on two different occasions 
made by the assessee is not completdy 
true that all the books have not been 
lost, that some boofe and papers which 
may be useful for assessment were still 
a%’ailable and secreted at certain places. 
It was also mentioned that a secret dr- 
cular had been issued to all the branches 
of the assessee-firm immediatdy to send 
up to the Head Office all papers and 
documents in their possession, offering 
cash bonuses for those who did the work 
briskly. The informants also pointed to 
the vast growth of wealth of the firm 
and its partners and alleged that cash, 
gold, jewellerj', documents relating to 
purchases of properties, eta. could be 
found either in the residences of the 
partners or in bank lockers. 
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82. The information given by infor- 
mants to the officers of the Department 
which was reduced to writing and got 
signed by them was also made available 
to us in original But we do not propose 
to make use of it for our decision. We 
looked into it only for the purpose of 
satisfying ourselves that the informants 
are persons who may be reasonably said 
to have personal knowledge about the 
matters they are speaking about 

S3. We have already stated what ac- 
cording to us. is the meaning and effect of 
the expression "on the information in his 
possession had reason to believe” occur- 
ring at the commencement of the sec- 
tion, and it is unnecessary to repeat the 
the same here. 

84. We should now refer to a short- 
note of the decision of the Supreme Court 
in Civil Appeal No. 562 of 1965, Naray- 
anappa v. Commissioner of Income Tax, 
Bangalore published at page 9 of the 
short note section of part 3 of 1967-63 
ITR 219:(AIR1967SC 523). Dealing with 
the similar expression "The Income-tax 
officer has in consequence of information 
in his possession reason to believe” 
occurring in S. 34 (1) (b) of the Income- 
tax Act, 1922, their Lordships explain- 
ed the legal position as follows: 

"But the legal position is that if 
there are in fact some reasonable 
ground for the Income-tax officer to 
believe that there has been any_ non-dis- 
closure as regards any fact, which could 
have a material bearmg on the question 
of under-assessment, that would be suf- 
ficient to give jurisdiction to the Income- 
tax Officer to issue the notice under 
Section 34. Whether these grounds are 
adequate or not is not a matter for the 
Court to investigate. In other words, the 
suffiaency of the grounds which induced 
the Income-tax officer to act is not a 
justiciable issua It is of course open for 
the assessee to contend that the Income- 
tax Officer did not hold the belief that 
there had been such non-disclosura In 
other words, the existence of the belief 
can be challenged by the assessee but 
not the suffiaency of the reasons for the 
belief. Again, the expression "reason to 
believe” in section 34 does not mean a 
purely subjective satisfaction on the part 
of the Income-tax Officer. _ The belief 
must be held in good faith; it cannot be 
merely a pretence. To put it differently 
it is open to the Court to examine the 
question whether the reasons for 
the belief have a rational connection or a 
relevant bearing to the formation pf the 
belief and are not extraneous or irrele- 
\’ant to the purpose of the section. To 
this limited extent, the action of the In- 
come-tax Officer in starting proceedings 
under Section 34 of the Art is open to 
challenge in a court of law.” 


84-A. We think the same principles 
would apply to the same expression oc- 
curring in Section 132 of the Income-tax 
Act and would indicate the extent of judi- 
cial review of the action of the Commis- 
sioner of Income-tax in issuing the 
authorisations for search imder the said 
Section. 

85. What the High Court has to ex- 
amine in such a case would be whether 
there was in fact information in posses- 
sion of the Commissioner and whether 
there is a rational connection between 
the information and the belief entertain- 
ed by him. As already explained by us, 
the information itself, vnll have to be of a 
fairly reliable character — whatever 
may be the source of it, — because unless 
the information is of such a character, it 
cannot furnish a reasonable basis for 
entertaining the belief that any of the 
circumstances mentioned in the section 
exists. Secondly, the information must 
have relevant bearing on the formation 
of the belief and must not be extraneous 
or irrelevant to the purpose of the section. 
If the High Court is satisfied on these 
two matters, the adequacy or sufficiency 
of the grounds will not be a matter for 
the High Court to investigate. 

86. Viewed in this light, the position 
in this case is that there was in posses- 
rion of the commissioner a considerable 
body of information originally received 
by his subordinate officers from persons 
who may be said to have personal know- 
ledge about the matters they were speak- 
ing to, and sifted or checked by officers 
of the Department whose duty it is to 
collect such intelligence. He had also 
had access to the assessment record of 
the assessee. That record showed, among 
other things, that out of the returns in 
respect of four years which are now 
pending scrutiny, two were supported by 
regular balance sheets or siinilar state- 
ments of account whereas the other two 
were prepared only on the basis of esti- 
mated figures. The assessee had also 
reported that as a result of an acdden- 
tal fire on one of its premises, all the 
books of accoimt kept at those premises 
were destroyed by fire. 

87. In the light of this information, 
we do not think it can be said that the 
belief stated by the Commissioner that 
the assessee will not produce books or 
documents useful for or relevant to pro- 
ceedings imder the said Act, if called up- 
on to do so. and that they had in their 
possession undisclosed wealth can be said 
to be wholly impossible or whoUy im- 
reasonable. When the assessee carries on 
extensive business in various places with 
oyer 200 branches and all its transac- 
tions are in the usual course of business 
ertdenced by regular papers prepared for 
the purpose and in the light of the in- 
formation furnished by the informants, 
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the assessee’s report that all books and 
papers have been lost is open to sus- 
picion or is not readily believable, it 
may not be unreasonable to state that 
the loss of books, even if true, may not 
be so crippling and that the assessee may 
still be in possession of many papers 
which would be useful and relevant for 
the purpose of computuig the correct 
income Against that background, the 
statement of estimated figures and the 
report of loss of books and_ papers could 
reasonably furnish ■&e basis for the be- 
lief that the assessee, even if called up- 
on to produce such books and papers as 
might shll be in his possession, would 
omit or fail to produce the same. 

S8. We are satisfied therefore that 
the attack by the petitioner that 'fce 
Commissioner has not had relevant in- 
formation in his possession or that such 
information was insufficient to support a 
reasonable belief of the type stated by 
him in the authorisations issued by him 
or that the circumstances justifying the 
issue of such authorisations did not at 
all exist in this case is not well found- 
ed 

89. Regarding the manner in which 
searches themsSves had been conduct- 
ed by the respondents in this case, the 
allegations contained in the principal 
affidavit are a little vague and also 
are not quite accurate. 

SO. In paragraph 8 of the affidavit it 
is stated. 

"In respect of the search carried out 
in my business premises, the first res- 
pondent seized about 78 items of docu- 
ments and about 31 items of articles, 
and things consisting of jewellery and 
other items of Bank pass books, and 
cheque books, eta, consisting of 23 items. 
The items of jewellery taken by him 
were also sought to be valued by him.” 
The first respondent in his counter-affi- 
dawt stated that he did not search' the 
business premises of the first petitioner 
at all but only his readence on Krishna 
Eao Road. He denied as absolutely 
false the statement that 31 items of arti- 
cles and things consisting of jewellery 
and other items of pass books and 
cheque books consisting of 23 items 
were seized by him. He also denied the 
staiement that he had s^ed or talren 
personal corre^ondence of the petitioner 
of a purely private natura In /mnexure 
F to his affidavit in support of I. A. 
Ko ni to wMch we have already made 
a reference, he has given a detailed list 
of 78 items seized by Iiim. The contents 
ol the three seiied padiets, items 76, 77 
and 78, v ere also inventoried in the pre- 
sence of the HI Deputy Reffistrar of this 
Court The list fully supports the state- 
ments and denials made by the 1st res- 
pondent in his affidavits and bring out 
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the inaccuracies in the statements made 
by the petitioner in his affidavit. No 
reply has been filed on behalf of the 
petitioners to the affida^dts of the Ist 
respondent Sundarajan although we told 
the counsel for the petitioner that if his 
clients would like to file a reply,_ they 
could do so. The other searching officers 
have also ffled affidavits to which also 
no replies have been filed. 

91. In all the coxmter-affidavits filed 
by the searching officers, it has been 
stated that the searches were conducted 
quite peacefully and with restraint, that 
no obstruction or objection vras offered 
by the petitioners or any one on behalf 
of the petitioners, and that the seizures 
by them were restricted and confinea 
orfy the books and documents which 
were believed to he useful for and rele- 
vant to the proceedings. In this connec- 
tion, we might also refer to the_ set of 
instructions issued by the cornpaisaoner 
while sending his authorisations, the 
original of which was produced for our 
perusal and an authenticated copy th^e- 
of placed in the record of this petition. 
In the said instructions, the Com m i xsiony 
has pointed out what the searching offi- 
cer should look for and appended a note 
to the effect that great restraint should 
be exercised in seizing documents and 
every attempt made to sift the material 
and seize only those which are impor- 
tant 

92. To further satisfy ourselves that 
the seizing officers had applied their 
mind to the usefulness or relevancy of 
the documents seized, we have had an ana- 
lysis prepared of the pap^ seized at 
tte four searches in questions detailed 
in the annexures to the affidavit in I. A. 
No. m and the inventory prepared in 
I A. No. IV. It is seen therefrom that 
of the 256 papers seized at the residence 
of the 1st petitioner, 120 are documents 
evidencing investments in proper^ and 
money lending relating to the period 1-7- 
1960 ^ onwards, 71 are similar documents 
rdating to the previous period 1-7-1949 to 
30-6-1960, 56 relate exclusively to the 
finn and the remaining 9 are described as 
ciociunents such as partition deeds, gift 
deeds, which may be relevant to or use- 
ful for examining the first mentioned 
120 and 71 documents Of the 53 docu- 
ments seized at the business premises at 
Taragupet, 16 are accounts relating to 
pending assessment, 4 relate to the years 
1957 to 1960 showing monetary transac- 
tions which may be useful to reopen 
those earlier assessments, 33 ere hundis. 
pasment and receipt sheets, loose sheets 
Moving profits and loss account, eta, 
none of Which relates to a penod prior 
to 1955. 8 out of 11 items, books and 
documents, seized at the Infantry Road 
premises, relate to pending assessment 
and all the 11 relate to the business of 
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and will deal with them strictly in ac- 
cordance with the provisions of S. 132 
of the Income-tax Act. The Department 
is relieved of the imdertaHng given by 
it in I. A- Nos. IH and IV. 

99. We make no order as to costs. 
ESK/D.V.C, Petition dismissed. 


the assessee-firm. At the residmce ^ 
Munireddy at Shantinagar, oriy SpapeK 

were seized, of which 7 
ing assessments for ilie year 
one relates to the ass^sment for_ 19 d 1- 
62. The last mentioned one consi^s or 

four sheets containing inter^ran^trans- 

ieis to the tune of about Bs 40,000/-. 


93. The above analy^ shows ^at 
the searching officers did apply them 
mind generally to the question of use- 
Kss or relevancy. By saymg so. we 
do not of course mean that evep' 
the documents may ultimately be shown 
to be fuUy and completely relevant 
What the section requires is that docu- 
ments should be useful for or r^^vant 
to the proceedings under the Act. in 
the context of the section 
ness or relevancy referred to co;^d ^y 
be usefulness or relevancy of the i^e 
appropriate to the ^age of mvesh^hon 
but not to an actual trial or enquiry. It 
would o^y suggest or require an ap- 
SiStion of the ^^d to make out a pr^a 
facie ca'^e of usefulness or relevai^ and 
?ot a W or absolutely correct deci- 
Son abo^Bfte relevancy. Tim pomt real- 
ly is that the searching , 
act with restraint and 
documents unless, m a pima faae ^ 
mination, he honestly fe^ + fbP 
may be useful for or relevant to the 

proceedings under the Act. 

gi Viewed in that light, we ^e 
not'persuaded thatth^e 
in Uie case suggested on beh^ 
petitioners that the searchmg officers 
gm ?b™t ttek york m 
manner and seized ^ocum^te 
any regard whatever for their useful 
ness or relevancy. 

95. In the cases cited on beh^ of ^e 
petitioners one decided by 
High Court and reported m Seth ^vom 
ers V Commissioner of Inconm 
^ P.. (196^62 I. T. R. 196 d 

All 487) and the other deaded by Pun^ 
iab High Court and reported m ^ 
Textile hinis v. Commisaoner Oi. I»oome 

Tax, (1966) 62 L T. R. 58 (Puni). ^ 
constitutionality of section 132 v?as 
held but the searches vrere struck down 
as illegal on the peculiar facts of each 
case. 

9D. For the reasons stated above, we 
hold that no case has been made out oi 
any failure to comply with the P™'w- 
Eions of section 132 or of any disohem- 
ence or disregard thereof either in the 
matter of the issue of authorisations for 
search or seizure or in the matter of 
actual searches and seiirure of documents 

97. Tile Writ Petition therefore fails 
and is dismissed. 

9S. The respondents may therefore 
retain the books and papers with them 
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Basappa Tippanna Durgannavar, Peti- 
tioner V, Bhimappa Eamappa Durgan- 
navar, Respondents. 

Civil Revn. Petn. No. 1258 of 1967, Dl- 
30-8-1968, against order of Munsiff and 
J. M. F. C. Mudhol in C. S. No. 57 of 
1964, D/- 7-8-1967, 

Civil P. C. (1908), O. 23, E. 1 (2) (a) 
and (b) — Words “other sufficient ground” 
in Cl. (h) should he read independent of 
words “formal defect” in Cl. (a) — Court 
can allow withdrawal from suit in the 
interest of justice. AIR 1940 Bom 121 
(PB) & AIR 1951 All 845 (FB), Diss. 

The Court has no absolute discretion 
while exercising jurisciicrtion under O. 23, 
R. 1 (2) (b). The discretion involved in 
the exercise of this jmdsdiction is judi- 
cial depending on the facts and circum- 
stances of each case, (Para 33) 

The words "other sufficient ground” 
occurring in Order 23, R 1 (2) (b) should 
be read independently of the words "for- 
mal defect” ocemrring in clause (a) of 
that Rule. Further the meaning to_ be 
given to the words "other sufficient 
grounds” should not be hmited to the 
groimds afforded by the defects which 
are analogous to formal defects referred 
to in clause (a), as it would be unneces- 
sarily restricting the provisions of O. 23, 
Rule 1C. P, C , which has invested tlie 
Court with powers to allow %vithdrawal 
from the suit ex debito justitiae in 
cases where such a prayer is not cover- 
ed by clause (a) of that Rule. AIR 1940 
Bom 121 (FB) and AIR 1951 All 845 
(FB), Diss.; AIR 1957 Mad 207 and AIR 
1956 Orissa 77, Foil. (Para 37) 

The plaintiff sued the defendant for 
mere recovery of possession of property 
with costs and mesne profits. The prayer 
was confined to one Survey Number. 
After the pleadings were completed and 
the suit was posted for evidence an ap- 
plication under O. 23, R. _ 1 was filed 
praying for permission to withdraw from 
the suit and liberty to file a fresh _s’ait 
Tlie grounds stated were that the plain- 
tiff WES a minor on the date of the 
death of his father and that he wm 
unaware of the real nature of the fami- 
ly propertius]^toat_the_suit_rclate£_Jo 

JI,/KL/E98l/68 
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inam land wMch was in possession and 
enjoyment of his father; that he could 
not instruct his counsel properly in res- 
pect of the suit properties and to the 
nature of the right therein. The trial 
Coxirt allowed the application. 

Held, that the first suit would have 
failed on account of the defects and the 
case was covered by O. 23 R. 1 of the 
Cnnl P. C. (Paras 7. 38) 

Cases Referred: Chronological Paras 

(1964) AIR 1954 J &K 18 fV 51)= 

1964 Kash U 99. Fateh Shah v. 

Mst. Bega 12. 30 

(1957) AIR 1957 hlad 207 (V 44) = 

69 Mad LW 767. S. Naicker v. 

R. Ammal 11. 28 

(1956) AIR 1956 Orissa 77 (V 43) = 

ILR (1956) Cut 1. Atul Krushna 
Roy V. RauMshore Mohanty 11, 26 
(1953) AIR 1953 Bhopal 32 (V 40). 

Gorelal v. Hand Lai 12 

(1951) AIR 1951 All 845 (V 38)= 

1951 AU LJ 607 (FB), Abdul 
Ghapoor v Abdul Rahman 10, 24 
(1946) AIR 1946 Lah 429 (V 33) = 

48 Pun LR 183, Gurprit Singh v. 

Punjab Govt. 33 

(1940) AIR 1940 Bom 121 (V 27)= 

42 Bom LR 143 (FB), Ramrao 
Bhagwantrao Inamdar v. Babu 
Appanna Samage 10, 13. 14 

(1934) AIR 1934 Cal 59 (V 21) = 

57 Cal LJ 498. Manidas Sadhu 
Khan v. Gindhari Sadhu Khan 12 
(1922) AIR 1922 PC 112 (V 9) = 

49 Ind App 144, Chhajju Ram v. 

Neki 27 

(1918) AIR 1918 Pat 452 (V 5) =3 
Pat LJ 460, Nathuni Ram v. 

Mt Sheo Koer 3.2 

(1869-70) 13 MLA 160=3 Beng LR 
48 (PC), Robert Watson and Co. 

V. Collector of Zillah Rajshah 3 'e 13, 

15, 16, 19 

H. F. hi Reddy, for Petitioner; T. J. 
Chouta. for Respondents. 

ORDER; This revision petition is direct- 
ed against an order made on 7-8-1967 
in Civil Suit No. 57 of 1964 on the file 
of the learned Munsiff at MudhoL per- 
mitting the plaintiffs therein to withdraw 
from the suit vdth liberty to file a 
fre^ suit under Order 23 Rule 1 (2) (b) 
C. P. C. 

2. The few facts relevant for the dis- 
posal of this petition are as follows: The 
respondents in this revision were the 
plamliffs in Civil Suit No. 57 of 1964 on 
the file of the learned Munsiff at MudhoL 
Thcy_ sued the defendant (the revision 
petitioner) for mere recovery of posses- 
sion of the property bearing R S No. 108 
at Junnur village of Mudhol Taluk, with 
costs and mesne profits. In the suit the 
rayer was confined to one Revenue 
ur\'ey number specified above. 


3. After the pleadings were complet- 
ed and the suit was posted for evidence, 
the plaintiffs filed Es. 76 imder O. 23 
R. 1 C. P. C., praying for permisdon to 
withdraw from the suit and liberty to file 
a fresh suit. The ^ound stated therein 
is that the first plaintiff was a minor on 
the date of the death of his father and 
that he was unaware of the real nature 
of the family properties. It is also stated 
that the suit related to Wafikarki inam 
land, which was in the possession and 
enjoyment of his late father. It is fur- 
ther averred by him that' he could not 
instruct his counsel properly in respect 
of his suit properties and as to the nature 
of his right therein. According to the 
plaint in C. S. No. 57/64, the defendant, 
who is the uncle of the first plaintiff, 
fraudulently took possession of the inam 
land in question and secured a mutation 
of the entries in the Record of Rights 
on a misrepresentation that he was en- 
titled to succeed to the late holder 
of the inam land, while the first plain- 
tiff was the real heir entitled to succeed 
both to the office and the land. It may 
not be out of place to refer to the 
second suit filed by the plaintiffs soon 
after permission for the withdrawal of 
the suit was accorded to the plaintiffs, 
a copy of the plaint in which has been 
made available by Sri H. F. hL Reddy, 
the learned counsel appearing on behalf 
of the petitioner. The said suit came to 
be registered as Cixil Suit No. 45 of 1965, 
It is seen from the plaint in C. S. No. 45 
of 1965 that the suit is for partition and 
possession of not only R S. No. 108, 
which was the sole subject-matter of the 
earlier suit, but also several other items 
of properties, both moveable and im- 
moveable. 

4. The first order permitting the 
withdrawal from the suit was made on 
1-4-1965 and it was challenged before 
this Court in C. R. P. No. 969 of 1965. 
The said revision petition v.’as allowed 
on 6th March 1967, principally on the 
ground that the order had not been 
made after hearing the defendant Thus 
the matter stood remitted to tlie trial 
Court once again and the present 
impugned order came to be passed there- 
in after giving an opportmiity to aUthe 
parties concerned. The learned Munsiff 
came to the conclusion that although the 
application of the plaintiffs for with- 
drawal did not clearly disclose a formal 
defect which might result in a failure 
of the suit, the case clearly fell imder 
clause (b) of sub-rule (2) of rule 1 of 
Order 21_ CPC. Therefore, in liis view, 
the requirement regarding the failure 
of a suit on account of a formal defect 
was not condition precedent for the 
exercise of his jurisdiction under CL (b) 
of that rule. He, therefore, allowed the 
application and permitted the withdrawal 
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from the suit with liberty to file a fresh 
suit. Aggrieved by this order, the de- 
fendant has approached this Court once 
again with the present petition. 

5. Sri H. F. M. Eeddy, the learned 
Coimsel appearing on behalf of the peti- 
tioner, urges the following two conten- 
tions that: 

1. The application Ex. 26 made imder 
Order 23, Rule 1 CPC. does not disclose 
on the face of it, any defect, formal or 
otherwise, and therefore the exercise of 
discretion in favour of granting permis- 
sion sought amounts to material irregu- 
larity in the exercise of jurisdiction call- 
ing for interference under section 115 
C. P. C. 

2. The condition precedent for the 
exercise of jurisdiction vmder Order 23, 
Rule 1 (2) (b) C. P. C is the existence of 
"sufficient grounds” analogous to a 'for- 
mal defect’ dealt with vmder clause (a) 
of that Rule. Hence, in the absence _ of 
that condition precedent, permission 
sought for by the plaintiffs ought not to 
have been granted. 

6. At this stage, it is convenient to 
dispose of the fir^ of the above conten- 
tions of Sri Reddy. It is no doubt true 
that in the application _ seeking for the 
withdrawal from the svut, the nature of 
the defects in C. S. No. 57 of 1964 have 
not been particularised in any manner. 
All is stated therein is that the first 
plaintiff was entitled to inherit the pro- 
perties from his late father, and being 
illiterate, and a minor of 3 or 4 years 
of age at the time of the death of his 
father, could not properly instruct his 
Counsel, during the preparation of the 
plaint. He also did not know the true 
nature of the family properties. _ It is 
further averred that the suit did not 
comprise of aR the family properti^ 
and therefore it was necessary to insti- 
tute afresh suit in respect ofaRof them. 

But, as observed earRer, in the state- 
ment of facts Sri Reddy, the learned 
Counsel has produced copies of two 
plaints in C. S. Nos. 57/64 and 45 of 1965. 
On a comparison of these two plaints it 
would be apparent that the suits are 
substantiaRy different in character. The 
first of these suits is for the reRef of 
possession and mesne profits in respect 
of one of the items of the properties only, 
whereas it is seen from the plaint in 
the second suit, that it is one for parti- 
Ron and possession in respect of several 
items of immoveables, in addition to the 
moveables. It is further to be seen that 
the first suit was particularly based on 
his right to inherit the inam land attach- 
ed to the Walikarki service, in respect of 
which his late father was the holder. 
The cause of action was stated to be that 
as the sole defendant therein had misre- 
presented before the Authorities and 
secured possession of that property. In the 


latter suit the averment on behalf of 
the plaintiffs is that the defendant was 
in possession and enjoyment of the fami- 
ly properties includmg the inam land 
as 'Kartha’ and manager and as such he 
would be entitled to claim partition. It 
is to be observed that reference to these 
pleadings has become necessary owing 
to the fact that the petitioner himself 
has produced these documents and 
strongly reRes on them in support of 
case, 

7. In the Rght of these pleadings, if 
the appRcation filed and the Order made 
therein by the learned Munsiff are read 
together, it would be clear that it would 
not have been easy for the plaintiffs to 
amend their plaint so as to include the 
prayer for partition of several proper- 
ties which are said to belong to the joint 
family of themselves and to defendant. 
Any attempt to amend the plaint in that 
regard_ would have been met with the 
objection that it would totaRy change 
the nature of the suit. In any event, it 
would be a matter for doubt whether 
the plaintiffs would have succeeded in 
obtaining the necessary permission to 
amend the plaint. If the real cause of 
action is as stated in the second plaint 
(C. S. No. 45/65) it is reasonable to infer 
that the first suit would have faRed on 
accovmt of these defects. But the ques- 
tion is whether these defects are formal 
defects or defects analogous to formal 
defects as contemplated imder Order 23 
Rule 1, a P. C. 

This is the test that should be appR- 
ed, if the contention of Sri Reddy on the 
interpretation of Clause fb) of sub-rule 
(2) of Rule 1 of Order 23 C. P. C., is 
weR founded. If the interpretation sought 
to be placed on the relevant Rule by 
Sri Reddy is to be accepted, the peti- 
tioner would be entitled to succeed and 
this revision petition has to be aRowed. 
At the same time, it is not disputed by 
Sri Reddy that if the interpretation to 
be placed on the words "other sufficient 
grounds” found in clause (b) of sub- 
inle (2) of Rule 1, Order 23 C. P. C. is 
that the grounds referred to therein are 
those other than 'formal defects’, or 
defects analogous to formal defecte, the 
impugned Order is not Rable to be dis- 
turb^ 

8. I shaR now proceed to deal with 
the second of these contentions. 

9. For the purpose of the decision of 
this question, it would be necessary to 
set out the relevant portions of O. 23, 
Rule 1 (2) C. P. C. which read thus; 

"1. Withdrawal of suit or abandon- 
ment of part of claim: 

( 1 ) 

(2) Where the Court is satisfied — 

(a) that a suit must faR by reason of 
some formal defect, or 
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(b) that there are other sufficient 
grounds for allowing the plaintiff to in- 
stitute a fresh suit for the subjert mat- 
ter of a suit or a part of a claim, it may, 
on such terms as it t hinks fit, grant the 
plaintiff permission to withdraw from 
such suit or abandon such part of a 
claim with liberty to institute a fresh 
suit in respect of the subject-matter of 
such suit or such part of a claim. 

10. Sri H. F. M. Beddy, in elabora- 
tion of his second pomt, submits that 
the words "other sufficient grounds” ap- 
pearing in clause (b) of sub-rule (21 of 
Rule 1 of Order 21 C. P. _C. should be 
read ejusdem generis with the thing 
mdicated by the words appearing in 
Cl (a) sub-rule (2) of that Rule, or at 
any rate, "grounds” referred to should 
be analogous to the 'formal defects’ 
referred to earher in the sub-rule. Ac- 
cordmg to him, "grounds” should not be 
something independent of a formal de- 
fect or a defect analogous to such a for- 
mal defect In support of his submission 
he relied on several decisions the princi- 
pal ones of which are these reported in 
42 Bom LR 143: (AIR 1940 Bom 121) (FB) 
and AIR 1951 All 845 (FB). I shall deal 
with these cases and others briefly at a 
later stage, after adverting to the argu- 
ments urged on behalf of the respon- 
dents 

11. The contention of Sri T. J. Chouta, 
the learned Counsel appearing on be- 
half of the respondents plaintiffs, is that 
Clauses (a) and (b) of sub-rule (2) of 
Rule 1 of Order 23 C. P. C. shoiild be 
read independently of each other. So 
read, there would not be any scope for 
the application of the principle of 
ejusdem generis or any other doctrine 
relating to the mterpretation of v/ords 
when used m association with some 
other words To put it simply, his con- 
tention is that the meaning to be assign- 
ed to the words "other sufficient grounds” 
occurring in clause (b) of that Rule 
would not take colour from the mean- 
ing to be given to the words "formal 
d^ect” occurring in Clause (a), it is, 
therefore, his contention that the words 
"other sufficient groimds” would mean 
in the context any ground wliich in the 
opinion of the Court is sufficient to 
w’arrant the grant of permission for 
withdrawal under O. 23, R. 1, CPC, and 
it need not necessarily be a ground refera- 
ble to a 'formal defect’ found in Clause 
(a) of that Rule. In support of this sub- 
mission, he relied on a number of deci- 
sions. particularly those reported in AIR 
195G Orissa 77. AIR 1957 Mad 207 and 
AIR 19G4 J & K 18. 

12. I shall now proceed to deal with 
tliese cases briefly. Sir H. F. M. Reddy, 
the learned Counsel for the petitioner, 
referred to three dedsions reported in 
AIR 1918 Pat 452, AIR 1934 Cal 59 and 


AIR 1953 Bhopal 32, in addition to the 
two Full Bench Rulings referred to ear- 
lier. In my view it is unnecessary to 
deal wnth these cases further as the rule 
in question has not been interpreted in 
those decisions. Moreover, it seems to 
me that they are decisions on facts of 
those cases 

13. In 42 Bom LR 143 :(AIR 1940 
Bom 121) (FB) Ramrao Bhagivantrao 
In^dar v. Babu Appanna Samage, a 
Full Bench of the High Court of Bombay 
was called upon to consider whether the 
words "other suffiaent grounds” men- 
tioned in Clause (b) of sub-rule (2) of 
Rule 1 of Order 23 C. P. C must be 
read ejusdem generis with the ground 
mentioned in Clause (a) of that Rule 
The learned Judges, after a considera- 
tion of several decisions on the subject 
and in the light of the judicial and legis- 
lative history of the Rule, came to the 
conclusion that although the 'groimds' 
need not be ejusdem generis wuth the 
ground mentioned in clause (a) they 
must be at least 'analogous’ to it. The 
difference between the two grounds is 
that the ground in clause (a) requires 
that the suit must fail by reason of some 
formal defect Whereas the grounds con- 
templated in Clause (b) need not neces- 
sarily be fatal to the suit. In referring 
to the legislative history, the learned 
Judges referred to a decision of the 
Judicial Committee of the Privy Council 
reported m (1869-70) 13 M. I. A. 160,^ 
(PC) Robert Watson & Co. v. Collector 
of ZiUah Rajshahye. 

In the said Privy Council case, the 
suit was of the year 1856, prior to the 
enactment of the Code of Cndl Proce- 
dure 1859. The decision of the Privy 
Council was rendered in 1869. Accord- 
ing to section 97 of the Code of 1859, 
the Court was empowered to allow the 
withdrawn! of a suit with liberty to file 
a fresh siut for the same subject matter 
of claim if the plaintiff at any time 
before fmal judgment satisfied the 
Court that there were sufficient grounds 
for permittmg him to wlthd^aw^ Wliile 
referring to section 373 of the Codes of 
Civil Procedure, 1877 and 1882, the Full 
Bench made the following observation at 
page 158 (of Bom LR) :(at p. 124 
of AIR). 

". . . .The obvious object of the addi- 
tion was to give effect to the ruling of 
the Privy CouncU and not to override 
it as the earher rulings referred to above 
though section 97 of the Code of 1859 
did . . .” 

14, As regards the interpretation 
placed on the words "sufficient grounds” 
It is observed as follows at page 158 (of 
Bom LR) : (at p. 124 of AIR) of the 
same report; 

". . . -Although the expression "suffi- 
dent grounds” necessarily included the 
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Provided that no sale shall be set aside 
on the ground of irregularity or fraud 
nr.1pg<; upon the facts proved the Court is 
satisfied that the applicant has sustained 
substantial injury by reason of such ir- 
regularity or fraud. 

The -H-n fiing of the Subordinate Judge 
that the sale-proclamation was not serv- 
ed at the site is a pure finding of fact 
which cannot be disturbed in revision. If 
the finding is accepted, clearly there 
was materi^ irregularity in publishing 
the sale. There is also no dispute that 
Opposite Party No. 1 sustained substan- 
tiai injury on account of sale of a valu- 
able property at a shockingly low price. 
This injury was caused to him by reason 
of the irregularity. 

On the aforesaid analysis the sale is 
bound to be set aside under Order 21, 
Rule 90, C. P. C. even if fraud in publish- 
ing the sale is not established. Mr. Bath 
does not accordingly assail the conclusion 
of the lower appellate court that the sale 
is hable to be set aside under Order 21, 
Rule 90, C. P. C. 

3. Under Article 166 of the Limitation 
Act, 1908 (hereinafter referred to as the 
Old Act), the period of hmitation to set 
aside a sale in execution of a decree in- 
cluding any such application by a judg- 
ment-debtor was thirty days from the 
date of the sale. The sale having taken 
place in 1960, Article 166 of the Old Act 
applied and the application xmder Order 
21, Rule 90, C. P. C. having been filed 
on 11-4-64, about four years after, is 
barred by limitation xinless time is saved 
under Section 17 of the New Act 

4. Section 17 of the New Act, so far 
as relevant, runs thus; 

• 17. (1) Where, in the case of any suit 
or application for which a_ period of limi- 
tation is prescribed by this Act — 

(a) the suit or application is based upon 
the fraud of the defendant or respondent 
or his agent; or 

(b) the knowledge of the right or title 
on which a suit or application is founded 
is concealed by the fraud of any such per- 
son as aforesaid 

(cl X X X 

(d) X X X 

the period of limitation shall not begin 
to run until the plaintiff or applicant has 
discovered the fraud or the mistake or 
could, udth reasonable diligence, have 
discovered it; x x x x 
Section 18 of the Old Act has been recast 
in Section 17 of the New Act on the lines 
of Section 26 of Limitation Act, 1939 of 
the United Kingdom. The expression 
"could with reasonable diligence have 
discovered it” has been newly introduc- 
ed in Section 17 which was not a part of 
Section 18 of the Old Act. 

5. To decide whether in the facts and 
circumstances of this case, opposite party 
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No. 1 is entitled to the benefits of Sec- 
tion 17 of the New Act, it is necessary to 
examine the scope and ambit of Section 
17. Before an applicant takes advantage 
of the section, the onus is on him to plead 
and prove fraud. 

Order 6, Rule 4 lays down that in all 
cases in which the party pleading relies 
on fraud, particulars with dates and 
items, if necessary, shall be stated in the 
pleading. Order 7, Rule 6 requires that 
where a suit is instituted after the expira- 
tion of the period prescribed by the law 
of limitation, the plaint shall show the 
ground upon which exemption from such 
law is claimed. The same principle ap- 
plies to an application. As to the quan- 
tum of proof, the Judicial Committee in 
Satish Chandra v. Satis Kantha Roy, AIR 
1923 PC 73 laid down thus; 

"Charges of fraud and collusion like 
those contained in the plaint in this case 
must, no doubt, be proved by those 
who make them — proved by established 
facts or inferences, legitimately drawn 
from those facts taken together as a 
whole. Suspicions and surmises and 
conjecture are not permissible substitu- 
tes for those facts or those inferences, 
but that by no means requires the every 
puzzling artifice or contrivance resorted 
to by one accused of fraud must neces- 
sarily be completely unravelled and 
deared up and made plain before a 
verdict can be properly found against 
him. If this were not so, many a dever 
and dexterious knave would escape”. 

The same view was taken in Hansraj 
Gupta V. Dehra Dun Mussoorie Electric 
Tramway Co Ltd., AIR 1940 PC 98 and 
Narayanan v. Offidal Assignee, Rangoon, 
AIR 1941 PC 93. Fraud like any other 
charges of the criminal offence, whether 
made in civil or criminal proceedmgs, 
must be estabhshed beyond reasonable 
doubt A finding as to fraud cannot be 
based on suspidon or conjecture. 

Therefore opposite party No. 1 must, 
in the first instance establish that the 
petitioner was guilty of fraud m the mat- 
ter of suppression of the sale-proclama- 
tion 

6. If fraud is established, then the 
onus would shift to the petitioner to prove 
that influence of the fraud has ceased to 
operate, or that opposite party No 1 
could have with reasonable diligence dis- 
covered the fraud. In Rah^bhoy v. C. A. 
Turner, (1893) 20 Ind App 1 (PC) their 
Lordships of the Judicial Committee ob- 
served thus; 

"Their Lordships consider that when a 
man has committed a fraud and has got 
property thereby, it is for him to show 
that the person injured by his fraud and 
suing to recover the property has had 
dear and definite knowledge of those 
facts which constitute fraud, at a time 
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which is too remote to allow him to 
bring the suit”. , 

This has been consistently^ followed in 
all subsequent Indian decisions. In Nara- 
yan Sahu v. Damodar _Das, 16 Cal WN 
894 Sir Lawrence Jenkhas made the fol- 
lowing observations 

"But it was a saying of an early Chan- 
cellor, that frost and fraud end in foul; 
and in this lies the truth of the matter. 
Fraud at any rate the class of fraud with 
which we are here concerned, is_ a conti- 
nuing influence and until that influence 
ends, it retains its power of mischief’. 
The fraud referred to in that case was re- 
garding the fraudulent _ concealment of 
the sale-proclamation as in this case, and 
the application under Order 21, Rule 90 
had been filed invoking the aid of Sec- 
tion 18 of the Old Act. A Full Bench of 
the Calcutta High Court in Biman Chan- 
dra V. Promotho Nath. AIR 1922 Cal 157 
(FB), reviewed the entire position and 
followed the aforesaid view. Their Lord- 
jships held that a person who desired to 
invoke the aid of Section 18 of the Old 
jAct must establish that there W’as fraud. 
Once that was established, the burden 
would shift to the other side to show 
that the plaintiff had knowledge of the 
transaction beyond the period of limita- 
tion. It is to be emphasised that such 
knowledge must be clear and definite of 
the facts constituting the particular fraud. 
It is not sufficient to show that the appli- 
cant under Order 21, Rule 90 had some 
clues and hmts which perhaps, if vigor- 
ously and acutely followed up, might 
have led to a complete knowledge of 
fraud. 

If opposite party No. 1 is successful in 
establishing that the petitioner was guU- 
ty of fraud in suppressing the sale-pro- 
clamation. '•he onus would shift to the 
Petitioner not merely to establish that 
opposite party No 1 had a vague know- 
ledge or opinion of the sale but that he 
had a full knowledge of all the facts 
resulting in the sale. 

7. It is, therefor^ necessary to exa- 
mine whether opposite party No. 1 has 
established that the auction-purchaser or 
her husband were parties to the fraudu- 
lent suppression of the sale-proclamation 
as a result of which opposite party No 1 
did not know about the sale. The dis- 
cussion of the learned Subordinate Judge 
on this part of the case may be extract- 
ed. 

"It is peculiarly strange that to bid 
for such valuable property there was no 
contesting bidder The only bidder is the 
wife of the iudcment-debtor No 1 who 
is a registered clerk of an Advocate of 
the Local Bar. The witness to the pub- 
lication of sale notice — Ram Chandra 
Nail: is also a Muhaiir. The drummer is 
also not an outsider but is sweeper of 
the court. The other witness is also the 


law agent of the Balasore Municipality. 
This will show that all these persons, 
frequenting courts, joined hands, but one 
of them Le. the law agent of the Munici- 
pality forsook them at last and depos- 
ed that while retxnming from Sri_K._M. 
Das’s (Advocate of ttie Municipality) 
house, the peon met him on the way and 
asked him to sign as witness and accord- 
ingly he signed in Ext. 5 the proclama- 
tion at Ex. 5(a)''. 

Mr. Rath contends that this finding k 
not based on evidence, and even if it is 
accepted, it does not establish suppression 
of the sale-proclamation at the instance of 
the petitioner or her husband. The con- 
tention is well founded. Mr. Dasgupte 
was called upon to collate the entire evi- 
dence in the case which would establish 
the association of the auction-purchaser 
or her husband in the fraudulent suppres- 
sion of the sale-proclamation. He was 
constrained to admit that there ivas no 
sudh evidence. The statement of Mr. 
Dasgupta is correct as would appear from 
the deposition of opposite party No. 1 
himself, w’hich was completely over- 
looked by the learned Subordinate Judge, 
He stated thus. 

"I do not know anything about the col- 
lusive actions of the decree-holder and 
my brother”. There is not a single sentence 
in the evidence of Radha Kamal Das 
(P. W. 1) to suggest any part to his elder 
brother or his wife in the matter of 
fraudulent suppression of summons, if it 
was so. Other witnesses examined on his 
behalf also do not make a single state- 
ment that the auction-purchaser or her 
husband approached either the process- 
server or the witnesses to the sMe pro- 
clamation to get it suppressed or to ob- 
tain their signature falsely at other places. 
There is, therefore, no eiddence on re- 
cord that the auction-purchaser or her 
husband were parties to any fraud. 
Fraud has not been established at all 
much less beyond reasonable doubt 

_ 8. In view of the aforesaid conclu- 
sion, the second question, whether influ- 
ence of fraud came to an end, does not 
arise for consideration. Mr Rath’s argu- 
ment m.ay, however, be noticed. He con- 
tends that both in the application under 
Order 21. Rule 90. C P. C as well as In 
Court Opposite Party No. 1 admitted 
that he had Imowledge of the sale when 
the summons in the criminal case was 
served on him on 28-2-64. 'The applica- 
tion under Order 21. Rule 90 was filed 
on 11-4-64. It is accordingly contended 
that the application was filed bevond 30 
days from the date of the knowledge of 
fraud, and that unless opposite parti,' No. 
1 explains that with reasonable diligence 
he could not avoid eath day of subsequent 
delay, the appheation is barred by time. 
The contention, though ingenious, has no 
substance and is directly contrary to the 



1969 Bairagi Charan v. Basanta 

legal position already analysed by me. 
Knowledge of fraud must not be vague 
but clear and definite of all facts con- 
stituting the fraud. Both in the applica- 
tion imder Order 21, Rule 90 and in his 
deposition, opposite party No 1 stated that 
he had knowledge of the sale on 28-2-64 
from the summons in the criminal case. 
The summons merely refers to purchase 
of the disputed property by the petiti- 
oner in an auction sale. It does not give 
any definite knowledge to opposite party 
No. 1 as to how and when his property 
was purchased by the petitioner. Neces- 
sarily he had to make inquiry. He went 
to Court and made inspection of the re- 
cords. In course of so doing about fif- 
teen days more elapsed. There cannot 
be any escape from the conclusion that 
after he got vague knowledge of the sale, 
with due diligence he pursued the inquiry 
and until he got information by inspec- 
tion on 18-3-64, the influence of the fraud 
on him did not come to an end. The 
second contention of Mr. Rath has ther^ 
fore no force. If I had held that the peti- 
tioner or her husband were guilty of 
fraudulent suppression of the sale procla- 
mation. I would have held that under 
Section 17 of the New Act, opposite party 
No. 1 would have been entitled to the 
benefit of the entire period and the ap- 
plication imder Order 21, Rule 90 C. P. C. 
Tvould have been in time. 

9. The next question for considera- 
tion is whether the finding of fraud re- 
corded by the lower appellate Court can 
be interfered with in revision under Sec- 
tion 115. C. P. C. As has been already 
stated, there is no evidence that the peti- 
tioner or her husband were guilty of 
fraudulent suppression of the sale-pro- 
clamation Even if all the facts found 
by the learned Sub- Judge are accepted, 
they do not lead to the conclusion of 
fraud. His judgment is therefore con- 
trary to law. 

In Pandurang v, Maruti, AIR 1966 SC 
153 the powers of this Court under Sec- 
tion 115 have been fully analysed. If a 
subordinate Court itself commits error of 
law and the said error has relation to the 
question of jurisdiction of the Court to 
try the dispute, then the High Court can 
interfere. It was held therein that a 
plea of limitation or of res judicata is a 
plea of law which concerns the jurisdic- 
tion of the Court which tries the proceed- 
ings. A finding on those pleas in favour 
of the party which raises them would 
oust the jurisdiction of the Court. An er- 
roneous decision on these pleas can be said 
to be concerned with &e question of 
jurisdiction falling within the purview of 
Section 115. C, P. C. 

The learned Subordinate Judge com- 
mitting an error of law on the question of 
fraud gave himself a jurisdiction to try 
the application under Order 21, Rule 90, 
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C. P. C. which did not vest in him. In- 
terference in civil revision is accordingly 
justified, 

10. In the facts and circumstances of 
this case a question whether a purchase by 
the auction-purchaser enures to the be- 
nefit of opposite party No. 1 under Sec- 
tion 90 of the Trusts Act would ordinarily 
arise. But such a question is not ger- 
mane to an application under Order 21, 
Rule 90, C P. C and is beyond its scope. 
It is, therefore, tmnecessary to have any 
discussion on that question. 

11. In the result, the judgment of the 
learned Subordinate Judge is set aside 
and the application under Order 21, Rule 
90, C. P. C is dismissed. The Civil Re- 
vision is allowed; but in the circumstan- 
ces, parties to bear their own costs 
throughout. 

K,S.B. Application dismissed. 


AIR 1969 ORISSA 67 (V 56 C 28) 

G. K. MISRA, J. 

Bairagi Charan Mohanti, Appellant v. 
Basanta Priya Devi and others. Respon- 
dents. 

Second Appeal No 454 of 1964, D/- 6- 
8-1968 from decision of 2nd AddL Sub- 
J., Cuttack, D/- 28-4-1964. 

(A) Civil P. C. (1908), Ss. 100-101 — 
Plea of 'benami” — It is mixed question 
of law and fact — Cannot be raised for 
first time in second appeaL (Para 3) 

(B) Civil P. C. (1908), S. 105 and O. 41, 
R- 25 — Order of remand illegal — Bar 
under S. 105(2) does not apply. 

No appeal lies against an order of re- 
mand under O. 41. R. 25. However, 
Sub-section (2) of S. 105 is no bar where 
the order of remand is an irregularity 
affecting the decision of the case. Such 
a point can be urged where the decree is 
appealed from, (Para 5) 

(C) Tenancy Laws — Orissa Tenancy 
Act (13 of 1948) Ss. 228 and 228-A — - 
Civil P. C. (1908), O. 21. Rr. 89 and 90 — 
Suit to set aside sale — ^Bar under Rules. 

Section 228 of the Act corresponds to 
Order 21, Rules 89 and 90 C. P. C. Sec- 
tion 228-A more or less corresponds to 
Order 21. Rule 92. Order 21, Rule 92 
sub-rule (3) corresponds to sub-section 
(4) of Section 228-A, It says that no suit 
to set aside an order made imder this 
rule shall be brought by any person 
against whom such order is made. A 
suit to set aside a sale in execution on 
grounds other than those covered by 
Rules 89. 90 and 91, is not within the 
prohibition of sub-rule (3) and is, there- 
fore, not barred by it. If the sale is at- 
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tacked on wider grounds of fraud not 
covered by Rule 90, or is attacked on 
ground of want of jurisdiction, a suit to 
set aside such a sale is not barred by 
this rule. AIR 1953 Mad 683 and AIR 
1925 AH 146, ReL on. (Para 6) 

Cases Referred: Chronological Paras 

(1969) AIR 1969 Orissa 63 (V 56)— 

Civil Re^n. No. 288 of 1966 D/- 23- 
7-1968, Smt Brajabala Das v. 
Radhakamal Das 7 

(1953) AIR 1953 Mad 683 (V 40)= 

TT.R (1953)^ Mad 1143, Vasudeva Kavu 
V. Mani Naicka 6 

(1925) AIR 1925 All 146 (V 12)= 

ILR 47 AU 217, Bhagwan Das v, 

Suraj Prasad 6 

H. G. Panda, for Appellant; L. K. Das- 

gupta and P. Mohanty, for Respondents. 

JXJDGIVIENT: The suit had been filed 
in respect of A and B schedules lands 
and was decreed in respect of A schedule 
property. No appeal was filed and the 
matter became final Only B schedule 
property constitutes the subject-matter 
of the second appeal Facts relating to 
B schedule are stated hereunder. 

Defendant 1 is the recorded tenant of 
B scihediile property with an area of 
0 57 acre. On 1-5-46 a rent suit 
filed by the landlord against defendant 1 
in respect of this property was decreed. 
On 30-9-46 defendant 1 executed an xin- 
registered kabala in respect of this pro- 
perty m favour of the plaintiff. On 31- 
3-48 B schedule property was sold in 
court auction m Execution Case No. 1110 
of 1947-48 in execution of the decree for 
rent Defendant 3 purchased it in court 
auction. On 1-6-48 plaintiff filed an ap- 
plication under Section 228 of the Orissa 
Tenancy' Act (hereinafter referred to as 
file Act) for setting aside the auction sale 
on the ground of material irregularity 
and fraud in publishing and conducting 
the sale. Plaintiff fil^ T. S. No, 44/49 
against defendant 1 for specific perfor- 
mance of the unregistered kabala dated 
30-9-46 and the suit was decreed on 9-2- 
51. On 17-12-51 the Court executed the 
sale deed (Ex. 2) in favour of the plain- 
tiff on behalf of defendant 1 in Execu- 
tion Case No. 135/51, On 4-8-52 the Ex- 
ecuting Court dismissed the application 
under S. 223 of the Act (Ex. 10). It held 
that the sale proclamafion had not been 
published in the locality and there was 
material irregulariti- in conducting the 
sale and that the property was under- 
valued resulting in substantial injury. It, 
however, disrrussed the application on the 
finding that the plaintiff had no interest 
in file dispute:^ land till 17-12-51 when 
the sale deed {Ex. 2) vras executed by the 
Court in her favour She filed Execu- 
tion Appeal No S3 of 1952-53 which was 
dismissed on 22-12-52 (Ex. 9). The appel- 
late Court recorded many queer find- 
ings, It held that the kabala, though 
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executed on 17-12-51 and registered on 
20-12-51, took effect from 30-9-46, the 
date of execution of the unregistered 
kabala, and the plaintiff was to be deem- 
ed to be the tenant on that date. Ac- 
cording to it, the decree for arre^ of 
rent was a money decree and it did not 
affect plaintiff’s interest. It, however, 
held that the plaintiff ought to have fil- 
ed an application under Order 21, Rule 20, 
C. P. C. and not imder Section 228 of the 
Act whidi did not apply unless the sale 
was in execution of a rent decree. As 
the application under Section 228 had 
been filed beyond thirty days, it dismiss- 
ed the application as beii^ barred by 
limi tation. Being disappointed plaintiff 
^ed the present smt on 2-11-53 for 
declaration of title, confirmation of posses- 
sion and permanent injunction, or in the 
alternative, for recovery of possession. De- 
fendant 3 alone contested the suit 
The learned Munsif recorded the fol- 
lowing findings; (i) Utle did not pass to 
the plaintiff prior to 17-12-51, the date 
of execution of Ex. 2. Plaintiff’s pur- 
chase could not prevail against the pur- 
chase by defendant 3 in auction sale; and 
(ii) Plaintiff was in possession but with- 
out title. He accordingly dismissed the 
suit without costs. 

In appeal filed by the plaintiff, the 
only point urged was that the purchase 
bv defendant 3 in court auction was mti- 
ated by fraud and, as such, defendant f 
derived no title. It is to be noted thal 
initially fraud was not pleaded in the 
plaint and no issue was framed thereon 
The learned Sub-Judge entertained this 
ground, framed an issue on the ques- 
tion of fraud and directed the trial Courl 
to allow the plaintiff to amend the plaini 
on the question of fraud and to give ful 
opportunity to the parties to lead ewdence 
and _ then to return a finding. 

Obviously this power was exercis^ 

under Order 41, Rule 25, C. P. C. The 
appeal was kept pending in the file of 
toe lower appellate Court imtil the find- 
ing on toe question of fraud was returned 
by the trial Court. The trial Court in 
accordance with the aforesaid direction 
allowed the plaint to be amended. Para 
10 of toe plaint mentioned toe particu- 
lars of fraud and an additional written 
statement was filed denying fraud. Tnc 
onlv additional evidence, afier remand, 
on the question of fraud was that ?. vV. 1. 
D VI 1 and D IV. 3 were rccallc-d and 
further examined.^ The trial Court re- 
turned a finding that fraud was committ- 
ed. The lower appellate Court alfirmed 
that finding and passed a decree in fav- 
our of the plaintiff in respect of B sche- 
dule property. PlaintifTs possession was 
confirmed and a permanent injunction 
was issued against defendant 3. Against 
toe appellate decree, toe second appeal 
has been filed by defendant 3. 
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2. Mr. Panda in support of the appeal 
raised the following contentions; 

(i) The learned Sub-Judge 

exercised his jurisdiction illegally in 

framing an issue on the question of fraud 
which was not in the original plaint and 
in remandmg the case under Order 41, 
Rule 25, C. P. C., and 

(lil Accepting the entire evidence on 
record, no fraud has been established. All 
that the plaintiff purported to have pro- 
ved was material irregularity and fraud 
in publishing or conducting Ihe sale. The 
auction sale cannot be set aside. Section 
228-A, sub-section (41 of the Act is a bar 
to it unless fraud, other than those men- 
tioned in Section 228 of the Act, is 
established. 

Both the contentions require careful 
examination. 

3. Before dealing mth Mr. Panda’s 
argument, it would be proper to dispose 
of an argument of Mr. Dasgupta that the 
pinrchase by defendant 3 in Court auction 
was benami for defendant 1, Such a plea 
was never canvassed before the Courts 
below who have recorded no findings 
thereon. The plea is not a pure question 
of law but a mixed question of law and 
fact which cannot be permitted to be 
raised for the first time in second appeaL 
It is accordingly rejected. 

4. The first contention of Mr. Panda 
that the learned Sub-Judge exerdsed 
jurisdiction illegally in fr ami ng an issue 
on the question of fraud, when there was 
no pleading, is well founded. All the 
contentions canvassed before the trial 
Court were abandoned before the lower 
appellate Court and a new point on the 
question of fraud was raised for the first 
time. There was no justification in fram- 
ing an issue and directing the trial Court 
to allow the plaint to be amended and to 
give full opportunities to the parties to 
lead evidence on the question of fraud. 
An altogether new case had to be tried. 

This very argument was advanced be- 
fore the learned Sub- Judge. He reject- 
ed it by saying that as defendant 3 did 
not file any revision against Ms order 
remanding the case under Order 41, Rule 
25, C P. C., the point was not maintain- 
able. So far as the Sub-Judge is concern- 
ed, his wev,' is correct. After having 
passed that order, he had subsequently no 
power to re\iew his ov/n judicial order 
and take a different view ■while dispos- 
ing of the appeal finally. His view is, 
however, subject to attack in second ap- 
peaL 

5. Section 105, C. P. C. runs thus — 

105. (1) Save as otherwise expressly 
provided, no appeal shall lie from any 
order made by a Court in the exercise 
of its original or apellate jxorisdiction; 
but, where a decree is appealed from, any 
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error, defect or irregularity in any order, 
affecting the decision of the case, may 
be set forth as a ground of objection in 
the memorandum of appeaL 

(2) Notwithstanding anything contain- 
ed in sub-section (1) where any party 
aggrieved by an order of remand made 
after the commencement of this Code 
from wMch an appeal lies does not ap- 
peal therefrom, he shah, thereafter be 
precluded from disputing its correctness. 

No appeal lies against an order of re- 
mand under Order 41, Rule 25, C. P. C. 
Sub-section (2) of Section 105 is no bar 
in this particular case for urging the il- 
legality of the remand order in the second 
appeaL Here the remand order is an ir- 
regularity affecting the decision of the 
case. Such a point can be urged where 
the decree is appealed from. 

6. Even assuming that the learned 
Sub-Judge exercised jurisdiction proper- 
ly in gi-ving opportunity to the plaintiff 
to plead and prove a case of fraud, he 
should not have overlooked Section 228-A, 
sub-section (41 of the Act wMch lays 
do'wn 'that no suit to set aside an order 
made ■under tMs section shaU be brought 
by any person against whom such order 
is made. The order made imder Section 
228-A, sub-section (1) is to confirm the 
sale whereupon the sale shall become ab- 
solute where no application is made imder 
sub-section (1) of Section 228 within thir- 
ty days from ■the date of sale or where 
such apphcation is made and disallowed. 

In this case, an application had been 
made under Section 228 of the Act and 
it had been disallowed resultmg in con- 
firmation of the sale wMch became abso- 
lute. Such a sale cannot be set aside by 
the plaintiff against whom the order was 
made under sub-section (4) of Section 
228-A. 

Section 228 of the Act corresponds to 
Order 21, Rules 89 and 90, C P. C. Sec- 
tion 228-A more or less corresponds to 
Order 21, Rule 92, Order 21, Rule 92 sub- 
rule (3) corresponds to sub-section (4) of 
Section 228-A, It says that no suit to 
set aside an order made imder this rule 
shall be brought by any person against 
whom such order is made. It has been 
held that a suit to set aside a sale in exe- 
cution on grounds other than those co- 
vered by Rules 89, 90 and 91, is not 
■within the proMbition of sub-rule (3) and 
is, therefore, not barred by it. If the 
sale is attacked on wider grounds of 
fraud not covered by Rule 90, or is at- 
tacked on ground of want of jurisdic- 
tion, a suit to set aside such a sale is not 
barred by this rule. Vasudeva Kavu v. 
Maninaika, AIR 1953 Mad 683 and Bhag- 
v.’-an Das v. Suraj Persad, AIR 1925 All 
146. It is not necessary to multiply au- 
thorities. There is hardly any conflict 
on this point. Mr. Dasgupta rightly did 
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not dispute the correctness of this pro- 
position. 

7. The next question for considera- 
tion is whether fraud on grounds wider 
than those pleaded under S. 228 of the 
Act has been nroved in this casa The 
foUoumg facts m support of fraud are 
placed by lilr Dasgupta, Defendant 3 is 
the cousin of D. W 1, the gumasta of 
the landlord, at whose instance the de- 
cree for rent and the execution sale took 
place Both of them live in the same 
house Their village is tu^o miles away 
from the land in dispute From these 
facts and the fraudulent suppression of 
sale proclamation, even if accepted as 
true a case of fraud on the wider foot- 
ing has not been established. The fraud 
in the publication or conduct of sale is 
not enough to set aside the auction sale 
by a suit It has been held by this Court 
in Smt Brajabala Das v. Radhakamal 
Das. Qvil Revn. No. 288 of 1966= AIR 
1969 Orissa 63 that fraud like any other 
charges of criminal offence, whether 
made in Ciiil or Criminal proceedings, 
must be established beyond reasonable 
doubt A finding as to fraud cannot be 
based on suspidon or conjucture. Even 
if defendant 3 and D. W. 1 are cousins 
and remain in the same house, it does 
not follow that defendant 3 was a party 
to the fraud resulting in suppression of 
the sale prodamation. Defendant 3 can- 
not suffer if the property was sold out by 
fraudulent suppression of the sale pro- 
clamation at the instance of the decree- 
holder. It must, be established that the 
auction-purchaser (defendant 3) was a 
party to the entire scheme of fraud and 
purchased the property in pursuance of 
that scheme. The fact that the land is at 
a distance of two miles from the village 
of defendant 3. without anything more, 
does not establish any element of fraud. 
No question was put to defendant 3 as 
to why he purchased the land at a dis- 
tance of two miles. He could have of- 
fered his own explanation. The judg- 
ment of the learned Sub-Judge setting 
aside the sale on ground of fraud, com- 
ing within the purview of O 21. R. 90, 
C. P. C, or of S 228 of the Act and not 
on wider ground of fraud, is contrary to 
law. 

8. In the result, the judgment of the 
lower appellate Court is set aside and the 
plainfiffs suit is dismissed. The second 
appeal is allowed. In the circumstances, 
parties to bear their own costs through- 
out, 

hrV’J/D.V.C. Appeal allowed. 
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AIR 1969 ORISSA 70 (V 56 C 29) 

B. K. PATRA, J. 

Anadi Sahu and others. Petitioners v. 
Narendra Naik, Opposite Party. 

Criminal Re^m. No 177 of 1967, D/- 
13-8-1968. from order of AddL S. J. Cut- 
tack, D/- 19-12-1966. 

(A) Penal Code (1860), S. 379 — Con- 
viction under for cutting and carrying 
away' crops raised by complainant — De- 
fence of bona fide claim of right to land 
■ — IVIere putting up such a claim not suf- 
ficient — Several attempts made either 
by accused or their predecessor in title 
to deny that complainant is a hhag ten- 
ant of disputed land and to dislodge him 
therefrom, had failed — Crops found to 
be raised by complainant — No circum- 
stance shown that accused might have 
entertained honest belief of still having 
a right to he in kbas possession of disput- 
ed land — Held that the act in question 
was another attempt by accused to forcib- 
ly dislodge complainant from his posses- 
sion of disputed land and cutting of crops 
was not in bona fide exercise of right to 
land. Case law discussed. (Paras 5, 8) 

(B) Criminal P. C. (1898), S. 439 — 

Penal Code (1860) S, 379 — Conviction 
for cutting and carrying away crops rais- 
ed by complainant — Lower Courts on 
consideration of evidence finding that the 
complainant was in possession of land as 
a bhag chasi and had raised crops — No 
interference in revision. (Para 4) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 Ker 126 (V 55)= 

1968 Cri LJ 625, Pappu v. 

Damodaran G 

(1965) AIR 1965 SC 585 fV 52)= 

1965 (1) Cri LJ 496, Chandi Kumar 

Das Karmarkar v Abanidhar Roy 6 
(1965) 31 Cut LT 749, Sita Bewa v. 

Bimbadhar Rout 6 

K. M. Swain, for Petitioners; P. K. 
Dhal and S. C. Sahu. for Opposite Party. 

ORDER: This application in revision is 
directed against an appellate order of the 
Additional Sessions Judge, Cuttack, up- 
holding the conriction of the petitioners 
under Section 379 L P. C. and the sen- 
tence of fine of Rs 250 imposed on each 
oi them. 14 persons includmg the peti- 
tioners were placed on trial before a 
Magistrate, First Class, Cuttack, on a 
charge under Section 379 I. P. C. on the 
allegation that on 23-11-63 between 7 
A. hi. and 4 P FI, they being armed with 
lathis, rifles and tentas carried away 
paddv crops worth Rs 1300 from plot 
No. 780 which was in the possession of 
the opposite partv Narendra Naiig and 
on which the latter had raised paddv 
crops All the 14 persons were conrtctcd 
in the trial court and whUe each of the 
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3 petitioners was sentenced to pay a fine 
of Rs 250 and in default to undergo R. I. 
for 2 months, tiie remaining accused per- 
sons were sentenced to pay a fine of 
Rs. 25 each and in default to undergo 
R. 1. for 15 days. On appeal, the Addi- 
tional Sessions Judge, Cuttack, while con- 
firming the conviction of the petitioners, 
acqmtted the remaining 11 accused per- 
sons, 

2. Plot No. 780 in mouza Karanji 
measures 8 acres and it is its northern 
half of 4 acres which is in dispute in the 
litigation This land stood recorded in the 
settlement papers in the name of one 
Durga Charan Panda and it is the case of 
the opposite party Narendra Naik that 
long ago he got these 4 acres of land on 
bhag chas basis from Durga Charan After 
Durga Charan’s death, his two brothers 
Kanhu Panda and Krushna Prasad Pande 
jointly inherited the 4 acres of land and 
on their death it devolved jointly on their 
widows Janaki Dibya and Nilamam Dibya. 
In a family settlement between the two 
widows, the entire 4 acres of land fell to 
the share of Janaki Dibya. On 22-6-59 
Janaki Dibya sold one acre out of this 
land under tiie registered sale deed (Ext. 
31 in favour of petitioner No 1 Anadi 
Sahu and 2 acres out of this land under 
the registered sale deed (Ext. A1 in fav- 
our of the uncle of Kailash petitioner No. 

3. Petitioner No. 2 Ganesh is the son of 
petitioner No. 1 Anadi. The remaining 
one acre of land was sold by Janaki to 
one Jagabandhu Tnpathy from whom the 
respondent Narendra purchased it under 
the kabala Ext. 1 on 29-4-63. 

3. Undoubtedly, therefore, the peti- 
tioners have acquired title in respect of 
3 acres out of the 4 acres of the disput- 
ed land under the kabalas Exts A and 
B. and it is on the strength of these kaba- 
las that the petitioners now claim to be 
m khas possession of the 3 acres of land 
and to have raised paddy crops thereon 
during the disputed year. Their case is 
that the opposite party Narendra Naik 
was neither in possession of the land nor 
did he raise any crop thereon in 1963. 

4. Both the courts below, however 
arrived at the finding that it is the 
opposite party Narendra who was the 
bhag chasi in respect of the disputed land 
and was in khas possession thereof and 
had raised the crops on that land in 1963, 
and that the petitioners had cut and car- 
ried away the crops The contention of 
the petitioners is that in the facts and 
circumstances of the case, this fmdmg is 
not correct and even if it is correct, the 
petitioners must be deemed to have cut 
the crops in bona fide exercise of their 
right to the land. In wew of the fact 
that both the courts below have, on a 
consideration of the evidence, come to the 
finding that it is the opposite party who 
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as bhag chasi was in possession of the 
land and had raised the crops on the 
land during the year 1963 and as I f^d 
that there is evidence to support the con- 
clusion, I do not find sufficient ground 
to disturb that finding. The only ques- 
tion for consideration, therefore, is whe- 
ther the plea of the petitioners that they 
cut the paddy in bona fide exercise of 
their right to the property can be sus- 
tained. 

5. In support of the contention that 
there was scramble for possession regard- 
ing this land, reliance is placed on behalf 
of the petitioners on several documents 
filed in this case to show that there was 
litigation between the parties regarding 
this land. The first of these documents is 
Ext. 2 which is an order passed by the 
O. T. R. Court in a case under Section 
14 of the O T. R Act instituted by the 
opposite party Narendra Naik against 
Durga Prasad Pande, Janaki Dibya and 
Nilamani Dibya Section 14 of the O T. 
R. Act provides that if in contravention 
of the provision of the Act a landlord or 
his agent interferes in any way with the 
tentant’s cultivation of the land, the Col- 
lector may, after necessary enquiries, im- 
pose on such landlord or his agent a 
penalty. In that case Narendra Naik 
(who IS opposite party in this case) claim- 
ed that he was the bhag tenant in res- 
pect of the 4 acres of land appertaining 
to plot No 780 and complained that the 
landlords were disturbing his possession. 
Ext. 2 shows that while Janaki Dibya, 
opposite party therein, admitted that 
Narendra was a bhag chasi. opposite par- 
ties Nos 1 and 3 disputed the existence 
of such relationship. 

The court held that Narendra Naik was 
the bhag chasi and that the landlord was 
Durga Charan alone and that the latter 
had not interfered with his possession. 
During the pendency of the aforesaid 
case, a proceeding under S 145 Cr P C. 
in respect of this very land appears to 
have been started by the Sub-divisional 
Magistrate. Cuttack, against Narendra 
Naik and Sudarsan Tripathy. the authoris- 
ed agent of Durga Charan Pande. As 
against an interlocutory order passed by 
the Magistrate in that case, Sudersan 
Tripathy filed a revision in the High Court 
(Ext. 3). Ext. 4 a copy of the order sheet 
of the High Court shows that on 
20-12-1946 Mr. Dasgupta, Advocate ap- 
pearing for Sudersan Tripathy submitted 
that the criminal revision had become in- 
fructuous and might be dropped and it 
was argeed by the parties that Narendra 
Naik had actually grown crops on the 
disputed land, the position of Durga 
Charan being only that of a landlord and 
that Narendra might, therefore, harvest 
the crops. In the year 1960, the bhag 
tenant Narendra Naik deposited the rent 
In court payable by him in respect of the 
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disputed land to the landlord Kr ushna 
Chandra llangarai {unde of petitioner 
No. 3). Esh 6 shows that Krushna Ci^- 
dra Mangaraj had raised some objec- 
tions. but the Court overruled his objec- 
tions and directed him to accept the rent 
deposited in court 

It ■will thus be seen that repeated at- 
Itempts made by the petitioners or their 
'predecessor-in-interest to deny that the 
opposite party is a bhag tenant in respect 
of the disputed land and to dislodge him 
therefrom had failed. It is nobod:!ps case 
that since after Ext. 6 there was any re- 
conciliation between the parties or that 
the opposite party had amicably given up 
possession of the disputed land. It is 
argued on behalf of the petitioners that 
Ext 1 disproves the opposite party’s case 
that he ■was a bhag tenant, because it is 
argued that if the respondent was really 
a bhag tenant in respect of the 4 acres of 
land daimed by him. he would not have 
purchased under the kabala dated 29-4- 
63 one acre out of the disputed land from 
Jagabandhu Tripathy who in his turn had 
purchased it from JanaM Dibya. There 
is absolutely no force in this contention, 
because the opposite party although a 
bhag tenant in respect of that one acre 
of land, could still purchase the land- 
lord’s share from Jagabandhu Tripathy. 

6. In support of the petitioners’ case 
that even if it is found that the opposite 
party had raised the crops, their action in 
cutting the same should be deemed to be 
in bona fide exerdse of their right to the 
land, reliance is placed on the dedaons 
reported in Sita Bewa v. Bimbadhar Bout, 
(1965) 31 Cut LT 749; Chandi Kumar Das 
Karmarkar v. Abanidhar Koy, AIR 1965 
SC 585 and Pappu v. Damodaran, AK 
1958 Ker 126 In Sita Be^wa’s case, (1965) 
31 Cut LT 749, Das J. held that to sus- 
tain a condction under Section 379, it is 
necessary to prove the dishonest inten- 
tion to take out property out of the pos- 
session of another, and removal based 
upon the assertion of a bona fide claim 
of right does not constitute theft. The 
daim of right, however, must be an ho- 
nest one though it may be ■unfounded in 
law or mav not stand the test of a Civil 
jCourt It however, the daim is not 
.'made in good faith, but is a mere colour- 
';able pretence to obtain or to keep pos- 
isession of such property', it will not be 
'avadable as a defence. 

V.Tiethcr a daim is bona fide or not is 
necessarily to be examined in the badr- 
Cround of the facts of each case. Jdere 
putUng up such a claim would not be 
suiiicicnt. In that case it was found that 
the disnutod property was dauned by the 
accused persons as a part of their ances- 
tral property and it was admitted by one 
of the prosecution watnesses that the pro- 
perty had not been partitioned. In such 
drcumstanccs. the court hdd that the 


plaim put forward by ■the accused persons 
cannot be said -to be tmfounded and re- 
jected as a mere colourable pretenca In 
AIR 1965 SC 585 their Lordships held 
that — 

'"The ordinary rule that mens rea may 
exist even "with an honest ignorance of 
law is sometimes not suffident for theft. 
A claim of right in good faith, if reason- 
abla saves the act of taking from being 
theft and where such a plea is raised by 
the accused it is mainly a question of fact 
whether such belief exists or not An act 
does not amount to theft unless there he 
not only no legal light but no appear- 
ance or colour of a legal right By the 
expression "colour of a legal li^t” is 
meant not a false pretence hut a fdr pre- 
tence, not a complete absence of daim 
but a bona fide daim, however weak. If 
there be in the prisoner any fair pre- 
tence of property or right or if it be 
brought into doubt the court ■will direct 
an acquittal”. 

7. That case related to the catching of 
fish by the accused persons from a tank 
which the complainant claimed to be in 
bis possession. That tank bdongrf to the 
Dutta family under whom the accused 
persons were recorded as tenants in res- 
pect of the property. The complainant’s 
case ■vras that ■the interest of the Dutta 
family was sold in a re^venue sale and 
■was purchased by Sailesh Chandra Baner- 
jee and that Banerjee had obtained pos- 
session of that tank after a decree in a 
title suit filed by him against Duttas in 
which the accused persons were also 
parties and that thereafter the tank vras 
leased out by Sailesh Chandra Banerjee 
to the complainant for 3 years. The 
decree which Banerjee obtainrf was how- 
ever an ex parte decree and the accused 
persons Sled an application to set aside 
that ex parte decree and it was set aside. 

_An application filed by Banerjee in the 
High Court to re^vise ■tl^ order was dis- 
missed. During these proceedings Baner- 
jee had also given an imdertaMng that 
he would not cut trees on the banlr till 
tile disposal of the case thereby admitt- 
ing that there was a dispute in respect of 
the o’wnership and possession of ■the tank. 

It is in this background that their 
Lordships held that although by the sett- 
ing aside of the ex parte decree the pos- 
session would not revert ■without proceed- 
ings for restitution, still the circumstan- 
ces ■undoubtedly were such that the ac- 
cused persons might well have thought 
that their possession to the tank stood 
restored. There was thus a real dispute 
between the parties and in the circum- 
stances it was held that it was not im- 
proper that after setting aside the ex 
parte decree and giving an undertaidng 
by Sail^b Chandra Banerjee referred to 
above, the accused were entitled to as re- 
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corded tenants to catch fish in the tank. 
Hence they were ordered to be acquitted 
The same principle was reiterated in a 
different form in the Kerala case referred 
to above. 

8. In the case before me, several at- 
tempts v/ere made either by the peti- 
tioners or their predecessor-in-title to 
deny that the opposite pa^ is a bhag 
tenant in respect of the disputed land 
and to dislodge him therefrom. These 
attempts have failed. I find that the op- 
posite pastty is a bhag tenant and is en- 
titled to remain in possession of the land. 
No circumstance has been brought to my 
notice on the basis of which the peti- 
tioners might have entertained an honest 
behef that they have still a right to be 
in khas possession of the land. It has 
been found by the cotuts below that the 
opposite party raised the crops during 
the disputed year. It, therefore, appears 
to me that the present act of the peti- 
tioners is yet another attempt on their 
part to forcibly dislodge the opposite 
party from his possession of the disputed 
land. 

9. In the result, I find no merit in this 
petition which is hereby dismissed 

LGC/D.V.C. Petition dismissed. 
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S. K. RAY, J. 

Sankar Behera and another. Petitioners 
V. State, Opposite Party. 

Criminal Revn. No. 537 of 1966, D/- 
9-5-1968, from order of S. J. Balasore D/- 
1-8-1966. 

Criminal P. C. (1898), S. 367 — Appre- 
ciation of evidence — Duty of Court — 
Commission of offence after pre-planning 
— Currents and cross-currents of motives 
and emotions — Atmosphere of party 
feud — Test of truth would he mute cir- 
cumstances — (Evidence Act (1872), S. 3). 

In criminal cases of magnitude, like 
dacoity where the drama of commission 
of offence and its detection has been play- 
ed over a wide range of backgroimd of 
pre-planning and preparation followed 
by perpetration of the crime and lodging 
of information at the police station and 
commencement of police investigation 
culminating in a charge-sheet, and further 
there are currents and cross-currents of 
motives and emotions, engulfing the entire 
drama in an atmosphere of party feud, 
the sure test of truth would be the mute 
circumstances which never lie. When, 
persons accused of these acts are police 
officers, the character and conduct of 
police investigation should be subjected 
to keen judicial scrutiny. If such 
investigation is proved mala fide as a 
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result of which some obwous facts have 
not been proved or brought out which 
might have given corroboration to the de- 
fence case, the duty of the Court is to 
direct an acquittal AIR 1956 SC 526, 
Relied on. (Para 8) 

Cases Referred: Chronological Paras 
(1956) AIR 1956 SC 526 (V 43)=1956 

Cri LJ 930, Santa Smgh v. State of 

Punjab 8 

R. Das and P. K. Das, for Petitioners, 
Standing Counsel for Opposite Party. 

ORDER: The two petitioners were con- 
victed under Section 395, Indian Penal 
Code, by Sri K. S. Misra, Assistant Ses- 
sions Judge, Balasore, in Sessions Trial 
No. 40/3/6 of 1964-65. Petitioner No. 1 
was sentenced to R. I. for two years and 
petitioner No. 2 to imdergo R I. for four 
years. On appeal, the conviction and 
sentence of the petitioners were main- 
tained by Sri G. K. iMisra, Sessions 
Judge, Balasore, in Criminal Appeal No 
129/65 by his judgment dated 1-8-66. 

2. There were 16 accused persons 
put on trial of whom only these two peti- 
tioners were convicted and sentenced as 
aforesaid. 

3. The prosecution case is that on the 
night of 18th February 1964, or in the 
small hours of the morning of 19th 
February, the two petitioners and a num- 
ber of others entered the Khamar house 
of P. W. 1 in their attempt to loot the 
paddy stocked on the threshing floor. 
This dacoity was a pre-planned one and 
P. W. 2, the informant, being aware of 
this plan which had been decided in a 
meeting on the evening previous to the 
day of occurrence, informed the police 
pariy and brought them to the place of 
occurrence in time to prevent the accus- 
ed persons from successfullv committing 
the offence of dacoity. 

The further story of the prosecution is 
that while the accused persons were ac- 
tually on the threshing floor of P. W. 1 
and were engaged in the act of filling 
up the gunny bags with paddy, P. W. 2 
arrived there suddenly accompanied by 
the police patrol party consisting of P. 
W. 13, the Havildar and P. W. 14, an 
Assistant Sub-Inspector of Police. P. W. 
13 who was armed mth a gun fired a 
shot which chopped off a number of fin- 
gers of petitioner 1. F. I. R was lodged on 
19-2-64 at Bensada police station whicli 
is at a distance of about two miles from 
the place of occurrence. The F. I. R con- 
tains only the names of these two peti- 
tioners and there was no mention of 
names of the other accused persons as 
they could not be identified. 

4. The defence case is that there is 
a swamp near P. W. I’s Khala which is 
an ideal place for bird snatching and 
other kinds of hunting. This P. W. 13 on 
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the alleged date of octnirrence vras near ance which has considerable bearing « 
the swamp for the purpose of hunting, the defence story. 

He fired a shot and accidentally injured 7. The gun used in the case is a Police 
petitioner 1, and in order to save himself rifle and the doctor’s evidence is that the 
from the consequences of his act, if the injuries on petitioner 1 were possible if 
truth were known, he with the help of the shot was fired within a range of 5’ and 
P. W. 1 who is on inimical terms with not possible if the range was bej’opd tea 
the petitioners, has foisted this false feet. This evidence has been used in cor- 
casa roboration of the prosecution case that 

5. Learned counsel for the petitioners the_ footing took place_ in the khala while 
urged before me a number of circumstan- petitioner No. 1 was in the act of com- 
ces appearing in the evidence which have mitting dacoity. This evidence, if true 
not been considered by the lower appel- would cerrainly discredit the defence 
late court He also commented that the story of accidental shooting while P. W. 
final court-of-fact has not s cann ed the 13 wns on a hunting trip at the_ swamp 
evidence of the prosecution witnesses and it runs counter to the e\idence of 
which he should have done, and relying P. W. 4 who says that the effective range 


on the evidence of the doctor, P. W. 8, in 
regard to matters which fall properly 
wathm the prorince of the ballistic ex- 
pert (P iV. 4), and which was m conflict 
with the ewdence of the latter, assessed 
the e\’idence of other prosecution witnesses 
and discarded the evidence of the two 
defence witnesses without discussing it 
on merit 

He has also pointed out some errors 
of record committed by the lower appel- 
late court, one of such errors being that 
w’hUe the evidence on record showed 
that P. IV. 1 was very much in the vor- 
tex of the party faction in the village, 
the learned Sessions Judge says that there 
is no evidence of P. W. 1 being involved 
in any such party faction, and in this 
respect, he rehed upon the evidence of 
P. Ws. 2, 10. and the L O.. P. W. 17, 

6. There are also many telling dr- 
cumstances appearing in the case which 
have not been considered and their pro- 
bative value and significance weighed; 
and their impact on the assessment of the 
prosecution evidence and its story has 
not been judged by the lower appellate 
court. Some of those cnrcnimstances are 
that the blood-stained earth w^as seized 
from the paddy field five cubits away 
to the south of the Khala and no place 
in the Khala itself was stained ivith 
blood This is a statement of the L O. 
himself If that is so, the eridence of 
the prosecution witnesses as to the place 
of occurrence where the shooting took 
nlace has to be scanned in the iicht of 
this. 

The other circumstance which falls 
for consideration is that when F. V. 2’s 
story of his Imowlodge of the pre-planned 
conspiracy- to commit the daccitv is dis- 
believed. then the other part of his story 
that he timely informed the police party 
so as to lead them to the place of occur- 
rence in time, considered in the light of 
his evidence would he untrue. It is also 
admitted ;r the pro.sccution evidence that 
there IS a svrmp rear the thrashing floor 
of P tv. 1 V -hsch is a place ideal for shoot- 
ing as would appear from the eiidcnce of 
P. V. 2 and others This is a circumst- 


of the gun is 75 yards and its extreme 
range is 120 yards and beyond that the 
speed will be zero. 

In view of this evidence of the ballistic 
expert the doctor’s e\idence referred to 
above cannot be explained except that he 
has exposed his ignorance in such mat- 
ters, This fact of the emdence of the doc- 
tor is not one which appertains to Ms 
subject in regard to wMch he is consider- 
ed to be an expert. The apparent con- 
flict betw-een the ewdence of P. W. 4, the 
ballistic expert and P. W. 8 the doctor, 
has been missed by the lower appellate 
Court, because of the misconstruction and 
misreading of the evidence of the former. 
The lower appellate court holds P. Vt^^ 4 
as saying that the bullet would be eSe- 
ctive between 75 to 120 yards .wMch in 
fact is not so. 

The other pregnant circumstances 
wMch have been disdosed in the evidence 
are that there were no rice bags in the 
khala. The dagger wMch is said to have 
been held by petitioner 1 when he was 
fired upon and wMdi must have dropped 
on the threshing floor where shooting 
took place was not seized and no expla- 
nation is given for its non-seizure. It is 
also in eridence that the blood-stained 
earth wMch was seized was not sent for 
chemical examination. 

One other circumstance on wMch stress 
was laid is the time of examination of 
petitioner Ko. 1 by the doctor. The doc- 
tor’s certificate. Ext. 5 bears the time to 
be 9-20 P 2u, whereas in his deposition 
he says that he examined the injury at 
P.CO a.m A lot of argument was made on 
this in pressing forward the defence ■noint 
of view that the entire case is a concoct- 
ed one to save the skin of ?. W. 13, the 
Havildar. 

8. On a perusal of the judgment of 
the lower appellate court the fir.'^t im- 
pression gamed is that it is unsatisfactorv’ 
and Euperfirial, and I cannot, understand 
how so many glaring factors in the case 
failed to attract his notice and were omi- 
tted from his judiaal considemhon and 
ho%v the errors of record were committ- 
ed by him. The misreading of the cvi~ 
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dence of the ballistic expert and non- 
consideration of the many glaring circi^- 
Btances apoearing in the case as detailed 
above, each one of which has a crucial 
bearing on the prosecution case or the de- 
fence story, are proofs enough of the sup- 
erficial dealing of the case by the lower 
appellate court 

In cruninal cases of such magnitude, 
where the drama of commission of of- 
fence and its detection has been played 
over a wide range of backgroimd of pre- 
planning and preparation of one evening 
followed by perpetration of the crime 
during same night or the early hours of 
the next day and lodging of information 
at the police station about two miles away 
and commencement of police investiga- 
tion on the subsequent morning cuhmnat- 
ing in a charge-sheet, and is packed with 
currents and cross-currents of motives and 
emotions, and engulfing the entire drama 
in an atmosphere of party feud, the sure 
test of truth would be the mute circum- 
stances which never lie. When, as in this 
case, accused persons are police officers, 
the character and conduct of police in- 
vestigation should be subjected to keen 
judicial scrutiny. If such investigation is 
proved mala fide, as a result of which 
some obvious facts have not been proved 
or brought out which might have given 
corroboration to the defence case, the 
duty of the Court is to direct an acquittal. 
If any authority is required, it is to be 
found in AIR 1956 SC 526. 

9. In the circumstances, it is impos- 
sible to maintain the judgment of the ap- 
pellate court which must accordingly be 
set aside and the case sent back to him 
for rehearing of the appeal. The appel- 
late court will bear in mind all the cir- 
cumstances enumerated above and con- 
sider their impact both on the prosecu- 
tion case and the defence version. He 
must read the evidence carefully and 
must utilise his common sense and not 
swallow the evidence of the doctor who 
says that a rifle can cause injury from 
a distance of five feet and not from a 
distance of 10 feet. 

The Revision is accordingly allowed, 
the judgment of the conviction and sen- 
tence of the lower appellate court is set 
aside and he is directed to rehear the ap- 
peal keeping in mind the observations 
made above. 

HGP/D.V.C. Revision allowed. 
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S. ACHARYA, J. 

Anama Rout and others. Petitioners v. 
Trilochan Das, Opposite Party. 

Criminal Revn. No. 600 of 1966, D/- 
17-9-1968 from order of Addl. S. J., Cut- 
tack, D/- 17-9-1966. 
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(A) Criminal P. C. (1898), Ss. 423, 367 
— Innocence of accused — Presumption 
as to — Appreciation of evidence — Duty 
of Court of appeal. 

The cardmal principle to be observed 
in the trial of a crimmal case is that the 
accused should always be considered to 
be an innocent person till the crumnal 
acts alleged against hun are affirmatively 
and satisfactorily proved. This presump- 
tion of innocence continues all throughout 
the trial and till the disposal of the case m 
the fmal Court of appeal The approach 
of the Court of appeal should therefore 
be to assess the entire evidence and the 
materials before him to see if the case 
against the accused has been affirmatively 
proved beyond aU reasonable doubts, 
without bemg obsessed by the fmding of 
conviction and the sentence passed by the 
trial Court. On such appreciation of evi- 
dence and materials he has to examine the 
propriety or otherwise of the conviction 
and the sentence passed by the trial 
Court. (Para 4) 

(B) Criminal P. C. (1898), S. 367 — 
Conviction or sentence — Operative por- 
tion of judgment — Duty of Courts. 

The Courts in the operative portion of 
their judgments, with regard to convic- 
tion or sentence against accused persons 
under different heads, should state the 
conviction and sentence in a specific and 
dear manner, and should bestow some 
amount of care and attention to see that 
no ^biguity creeps into their judgments 
m this regard. (Para 7) 

Cases Referred: Chronological Paras 
(1943) AIR 1943 Cal 465 (V 30)=45 

Cri LnJ 71, Abdul Gani v. Emperor 4 
(193^ AIR 1934 AU 842 (V 21)=35 

Cri LJ 1229, Emperor v. Nur 

Ahmad 4 

Sk. Rahenoma and S. P. Acharya, for 
Petitioners 


ORDER: This revision is against the ap- 
peUate judgment of the Additional Ses- 
sions Judge, Cuttack in Criminal Appeal 
No 22 C of 1965 confirming the convic- 
tions and sentences of the petitioners 
imder Sections 379 and 426 I. P. C., whUe 
setting aside their conviction and sen- 
tence under Section 504 I. P. C. passed 
by a Magistrate 1st Class, Cuttack. 

2. The prosecution case, in short, is 
that on 26-6-1964, at about 8 A. M. the 
petitioners cut the green fence standing 
on the eastern boundry of the complain- 
ant’s plot No. 31 in Ehata No. 1 of 
mouza Dhusal. Thereafter, they carried 
away some cowdung stored on the com- 
plainant’s land and also removed some 
Alu and Olua from the said land. 

3. The petitioners in pleading not 
guUty to the charges urged that there 
was no fence in between the complain- 
^t’s land and the paddy land of the peti- 
tioner No. 1, and that on the date of oc- 
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currence. the petitioner No. 1 was cutt- 
ing the branch of a Chakunda tree stan- 
dmg on his own land, but as he did not 
cut the branches which extended to- 
wards the land of the complainant, th^e 
was an altercation between the parties, 
and out of grudge, the complainant filed 
this false case against them. 

4. Mr. Rahenoma, the learned counsel 
for the petitioners contended, by draw- 
ing my attention to paragraph No. 4 of 
the judgment, that the appellate court 
made a wrong approach to the case in 
proceeding to decide the matter on the 
presumption that the accused (petition- 
ers) persons were guilty of the offences 
alleged against them. Paragraph No. 4 
is as follows: 

"It is now to be seen how far the con- 
victions and sentences awarded by the 
trial court are supported by evidence on 
record.” 

On this, it was argued that the appellate 
Judge proceeded tmder the assumption 
that it was his duty only to see if the 
convictions and sentences passed against 
the petitioners could be supported on the 
evidence on record. In support of his 
above contention, he cited two decisions, 
namely. Emperor v. Nur Ahmad AIR 
1934 All 842 and Abdul Gani v. Emperor, 
AIR 1943 Cal 465. It has been held by 
their Lordships of the Allahabad High 
Court that: 

"The duty of the appellate Court is to 
review the entire evidence to make up its 
nund upon that evidence and to reverse 
the decision of the lower Court if it be 
satisfied upon a consideration of the evi- 
dence that the decision is unjustified. The 
presumption of innocence with which the 
accused starts continues right through 
until he IS held to be guilty by tiie fmal 
Court of appeal. If he is acquitted by 
the Court of first instance the presump- 
tion of innocence of course remains. Tho 
presumption of innocence is absolute. It 
is not strengthened by an acquittal nor 
weakened by a conviction in the trial 
Court”. 

Their Lordships of the Calcutta High 
Court in the above mentioned case hdd 
as follows; 

"In a criminal appeal it is for the 
Crown to establish that the judgment of 
the trial Court is right The appellate 
Court must remember that the presump- 
tion of the innocence of the accused still 
persists and that the appellate Court has 
to satisfy itself that the judgment of the 
Magistrate was right”. 

The cardinal principle to be obser\-ed in 
the trial of a criminal case is that the ac- 
cused should always be considered to bo 
innocent person till tho criminal acts al- 
leged against liim are affirmativelj* and 
satisfactorily proved. Trds presumption 
of innocence continues all throughout the 


trial and till the disposal of the case in 
the final Cotirt of appeal The approach 
of the Court of appeal diould therefore 
be to assess the entire evidence and the 
materials before him to see if the case 
against the accused has been affirmative- 
ly proved beyond all reasonable doubts, 
without being obsessed by the finding of 
conviction and the sentence passed by 
the trial Court On such appreciation of 
evidence and materials he has to examine 
the propriety or otherwise of the con- 
viction and the sentence passed by the 
trial Court. 

5. As the learned counsel commented 
on the appellate Courts’ judgment in the 
manner aforesaid, I considered it desir- 
able to scan the evidence on record apart 
from going through the judgments of 
both the Courts bdow. Tlie prosecution 
in this case examined only three witness- 
es. and the appeUate Court while dis- 
cussing the evidence of P. W. 3, committ- 
ed a mistake in finding that the name of 
this witness was not mentioned in the 
complaint petition. P. W. 3, who is nam- 
ed as Tahal Naik in the heading of his 
deposition in the trial Court, has signed 
the deposition as "Tahal Kumar Naik” 
and this name appears as witness No. 4 
in the complaint petition filed in this 
case._ He is a disinterested witness and 
nothing has been elicited from him to 
show why he should not be believed. The 
trial Court’s opinion regarding this "wit- 
ness is that he "is neither inimicaUy dis- 
posed towards the accused nor friendly 
attached to the complainant” and at ano- 
ther place the trial Court has found that 
tte prosecution witnesses are highly dis- 
interested and defence has failed to im- 
peach their credibility. The appellate 
Court likewise is of the opinion that the 
evidence of this witness (P. W. 3) inspi- 
res confidence and that he appears to be 
a disinterested witness. Against P. W. 2 
it was alleged that he is a co-sharer but 
I find that he is just a co-sharer of the 
entire prone^’ in I^ata No. 1 without 
having any_ interest in the complainant’s 
above-mentioned plot. Having made an 
independent assessment of the evidence 
on record, I am satisfied that the offences 
of mischief and theft alleged against 
the petitioners have been pro%'ed beyond 
all reasonable doubts Llr. Rahenoma 
also has not been able to suggest anv 
satisfactory or compelling rea.'^ons for 
not accepting the ewdence of the three 
pro'^ecution witnesses As such the con- 
victions under both the sections, namelv. 
Sections 379 and 426 I, P. C being v.'ell- 
founded are to be maintained. 

C, _Mr. Rahenoma at last confended 
that in anv view of the matter, the sen- 
tence passed against each of the peti- 
tioners has been extremely excessive. 

7. I find that both the courts below 
have acted negligently in stating in their 
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judgments the fine awarded under Sec- 
tion 426 1. P. C. Moreover, there is incon- 
sistency between the statements in the 
judgment and in the order sheet of the 
trial Court regarding the imprisonmmt 
awarded in default of payment of fine 
imder Section 379 I. P. C. This is an un- 
fortimate state of affair. The Courts be- 
low, in the operative portion of their 
judgments, with regard to conviction or 
sentence against accused persons under 
different heads, should state the convic- 
tion and sentence in a specific and clear 
manner, and ^ould bestow some amount 
of care and attention to see that no am- 
bi^ty creeps into their judgments in 
this regard. 

From the order sheet of the trial Court 
it could be ascertained by me that each 
of the petitioners has been sentenced to 
pay a :^e of Ks. 80 under Section 379 
I. P. C., and Es. 10 imder Section 426 
1. P, C. As alleged in paragraphs 3 and 4 
of the complaint petition, the complain- 
ant in a^ has sustained a wrongful loss 
to the time of Es. 50 on accoimt of the 
removal of cowdung, Alu and Olua from 
his land, and Es. 20 on account of the 
destruction of the eastern fence. Of 
course, the amount of damage caused to 
the complainant should not be the only 
conaderation for the sentence to be pass- 
ed against the accused persons. But in 
this case considering the facts and cir- 
cumstances I am of the view that the ends 
of justice would be served by sentencing 
each of the petitioners to pay a fine of 
Es. 30 (instead of Es. 80) under Section 
379 I. P. C., and in default of payment of 
this fine to undergo rigorous imprison- 
ment for fifteen days. The sentence pass- 
ed by the trial Court under Section 426 
I. P. C. against each of tte petitioners as 
mentioned above is maintained. 

8, "With this reduction in the sentence 
of the petitioners as mentioned above, the 
revision is dismissed. 

SSG/D.V.C. Petition dismissed. 


AIE 1969 ORISSA 77 (V 56 C 32) 

G. K. FfiSRA, J. 

Madan Naikani, Petitioner v. Eanjit 
Mahakur and others. Opposite Parties. 

Civil Eevn. No. 134 of 1967, D/- 8-10- 
1968, from order of Sub J., Bargarh D/- 
9-2-1967. 

(A) CivU P. C. (1908), O. 9, R. 13 — 
Sufficient cause — That a woman defen- 
dant gave birth to a child G days before 
date of hearing was sufficient cause for 
her absence in Court — Assuming she 
gave birth to the child 6 days after the 
date of hearing would make no differen- 
ce in emstcnce of sufficient cause — 


Whichever version was true she would be 
unable to attend Court on date of hear- 
ing. (Para 2) 

(B) Civil P. C. (1908), O, 9 R. 13, Proviso 
■ — Several defendants — Decree in fav- 
our of some — Ex parte against others — 
Setting aside of ex parte decree — Effect 
■ — Proviso will not apply. 

If a decree is passed in favour of the 
plaintiff against some of the defendants 
on contest and against other defendants 
ex parte and if an application xmder Order 
9, Rule 13 C, P. C. is made by the defen- 
dants against whom the ex parte decree 
has been passed, then the court has am- 
ple discretion to set aside the decree 
against all the defendants. Ordinarily 
the decree against all the defendants is 
to be set aside: 

(1) Where the decree is joint and in- 
divisible; 

(2) W^ere the decree proceeds on a 
ground common to all the defendants; 

(3) Where the relief to which the ap- 
plicant is entitled cannot effectively be 
given except by setting aside the decree 
against the other defendants also; 

(4) When the suit would result in two 

inconsistent decrees if the ex parte decree 
is not set aside against the other defen- 
dants. (Para 3) 

But the word "against" in R. 13 em- 
phasises that the court has jurisdiction to 
set aside a decree passed against the 
other defendants and not the decree pass- 
ed on contest in favom of some of the 
defendants. Therefore even though 
there was possibility of two inconsistent 
decrees being passed, the decree passed 
in favour of some of defendants cannot 
be set aside by operation of the proviso. 
The decree passed against ex parte defen- 
dant only remains set aside. AIR 1954 
Assam 183 (FB), ReL on. (Para 5) 

Cases Referred: Chronological Paras 
(1954) AIR 1954 Assam 183 (V 41)= 

ILR (1954) 6 Assam 303 (FB). 

Khagesh Chandra v. Chandra 

Kantal 5 

B. Naik, for Petitioner; B. Mohapatra 
and R. K. Mohapatra, for Opposite Par- 
ties. 

ORDER: Deceased Gangadhar, father 
of defendant No. 3, and Dibakar (defen- 
dant No. 1) were brothers. Plaintiff No. 
1 purchased the A schedule lands for 
Rs, 400 and plaintiff No. 2 purchased the 
B schedule lands for Es. 500 by two re- 
gistered sale deeds on 30-12-64 from de- 
fendant No. 3. The case of the plain- 
tiffs is that Gangadhar died in a separat- 
ed status from defendant No. 1 and after 
his death his sole heir defendant No. 3 
was in possession of the property. They 
accordingly pras’ed for declaration of 
their title and eviction of defendants 1 
and 2 _who were interfering with their 
possession. In the alternative there was 
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a prayer that a decree for refund of _con- 
sderation of Rs. 900 "with interest is to 
be passed against defendant No. 3. 

Defendant No. 3 filed vrritten state- 
ment fully supporting the case of the 
plaintifis. Defendants 1 and 2 contested 
the suit alleging that Gangadhar died in 
a joint status with defendant No. 1 and 
the entire lomt family property devolv- 
ed on defendant No. 1 by survivorship. 
On 14-10-56 defendant No. 1 executed a 
mortgage bond m favour of defendant 
No 2 who was m possession and ultima- 
tely he transferred the disputed lands to 
defendant No 2 by a registered sale 
deed on 6-1-65. The case was posted to 
23-6-66 for hearing. Defendant No 3 
did not appear and take any steps for ad- 
journment of the casa She v.’as accord- 
ingly set ex parte. Plaintiffs and defen- 
dants 1 and 2 appeared and gave eviden- 
ce. 

On 27-6-66 the judgment was delivered. 
The suit was dismissed on contest againsi 
defendants 1 and 2 and (decreed?) ex 
parte against defendant No. 3 with a 
direction that she would refund the con- 
sideration of R.S. 900 only. 

On 28-7-66 defendant No 3 filed an ap- 
plication for restoration of the suit. In 
that application she averred that she 
gave birth to a daughter 6 days before 
23-6-66 when the case was heard and 
and that she had sufficient cause for non- 
appearance The courts below have con- 
currently found that there was no suffi- 
cient cause and accordingly the applica- 
tion for restoration under Order 9, Rule 
13 C P. C. w’as dismissed. Defendant 
No. 3 has filed this Ci\il Revision against 
the confirming judgment of the lower ap- 
pellate court. 

2. Mr Naik contended that the courts 
below exercised their jurisdiction with 
material irregularity’ in ignoring the im- 
portant fact that defendant No. 1 him- 
self admitted in his evidence that the 
petitioner gave birth to a daughter 5 
days after the hearing though their ori- 
ginal case was that the delivery was long 
after the hearing In my view both the 
courts below exercised their jurisdic- 
tion with material irregularity in not pro- 
perly appreciating the true scope of the 
case of defendant No. 3. In cross-exami- 
nation defendant No. 3 (P. W. 1) replied 
thus; 

"It is not a fact I gave birth to the 
ciiild long after the hearing of the suit". 
This shows that even by 17-9-60 when the 
misc. case W’as heard defendants 1 and 2 
were not clear in their mind as to when 
defendant No 3 gave birth to a child. 
Defendant No 3 is supported by O. P. V: 
2 that she gave birth to a child 6 davs 
before the date of hearing. Defendant 
No 1 (O. P. vr. 1) admitted in examina- 
tion-m-chief that defendant No. 3 gave 
birth to a child 6 to 7 days after the date 


of hearing. If really defendant No. 3 
gave birth to a child 6 days after the 
date of hearing there was no reason for 
her to make a false statement that she 
gave birth to a child 6 days before the 
date of hearing. I am inclined to accept 
her version and hold that there was suffi- 
cient cause for her absence on 23-6-66. 

But even assuming that she gave birth, 
to a child 6 days after the date of hear-j 
ing it makes no difference so far as the 
existence of the sufficient cause is con- 
cerned Tvihether she gave birth to a 
child 6 days before or 6 days after hardly 
makes any difference and w’hichever ver- 
sion is true she would be unable to at- 
tend court on the date of hearing. The 
application under Order 9. Rule 13 C. P. 
C. must accordingly be allowed and the 
decree passed against her in favour of 
the plaintiffs to the effect that she would 
refund the consideration of Rs. 900 with 
costs is hereby set aside. The suit must 
be restored to file to determine the ques- 
tion whether she is liable to refund the 
consideration money. 

_ 3. The next question for considera- 
tion is whether the decree passed in 
fevour of defendants 1 and 2 on cxintest 
is to be set aside. This necessitates exa- 
mination of the scope of Order 9. Rule 13 
C. P. C. So far as relevant and as amend- 
ed in Orissa it runs thus* 

"In any case in which a decree is pass- 
ed ex parte against the defendant, he 
may apply to the court by which the 
decree was passed for an order to set it 
aside, and if he satisfies the court that 
the summons was not duly served or 
that there was sufficient cause for his fail- 
ure to appear w’hen the suit- was called 
on for hearing the court shall malm an 
order setting aside the decree as against 
him upon such terms as to costs, pay- 
ment into court or otherwise as it thinks 
fit and shall appoint a day for proceed- 
ing vrith the suit 

Provided that W’here the decree is of 
£uch a_ nature that it cannot be set aside 
as agamst such defendant only it may be 
set aside as against all or any of the 
other defendants also". 

I have already said that there was suffi- 
cient cause for the failure of defendant 
No 3 to appear on the date of hearing 
and accordingly the decree passed in fav'- 
our of the plaintiffs against her is to be 
set aside. 

The more difncult question for answ’er 
is whether the decree passed in favour of 
defendants 1 and 2 dismissing the suit of 
the plaintiffs is to be set aside. The 
proviso says that if the decree is of such 
a nature that it cannot be set aside only 
against the defendant malting the applica- 
tion under Order 9, Rule 13 C. P. C., the 
court has discretion to set aside the decree 
against all or any of the other defendants. 
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There is no controversy that if a decree is 
passed in favour of the plaintiff against 
some of the defendants on contest and 
against other defendants ex parte and if 
an application imder Order 9, Rule 13 
C. P. C. is made by one of the defendants 
against whom the ex parte decree has 
been passed, then the coiirt has ample 
discretion to set aside the decree against 
all the defendants. Ordinarily the decree 
against all the defendants is to be set 
aside in the following cases: 

(11 Where the decree is joint and in- 
divisible; 

(2) Wiere the decree proceeds on a 
grotmd common to all the defendants; 

(3) Where the relief to which the ap- 
plicant is entitled cannot effectively be 
given except by setting aside the decree 
against the other defendants also; 

(4) t^en the suit would result in two 
inconsistent decrees if the ex parte decree 
is not set aside against the other defen- 
dants. 

4. In this case if the decree passed in 
favour of defendants 1 and 2 is not set 
aside, there is possibility of two incon- 
sistent decrees being passed in course of 
the same litigation and it might not also 
be possible to give the full relief to de- 
fendant No. 3 effectively. It is to be re- 
membered that defendant No. 3 took the 
stand that the disputed lands belonged to 
her father who died in a separated status 
from defendant No. 1. If she establishes 
this case then she passed a valid title in 
favour of the plsuntiffs and is not liable 
to refund the consideration of Rs. 900 
decreed against her. If the decree passed 
in favour of defendants 1 and 2 is not set 
aside, there is likelihood of two inconsis- 
tent decrees being passed in the same ^t 
with two different fmdings. The finding 
that Gangadhar died in a joint status with 
defendant No. 1 has already been record- 
ed in favour of defendants 1 and 2. In 
the suit to be restored when defendant 
No. 3 would contest, there is possibility 
of a finding that Gangadhar died in a se- 
parated status from defendant No. 1. If 
the Plaintiffs’ suit would have been de- 
creed on contest against defendants 1 & 
2 and ex parte against defendant No. 3, 
on the restoration of the apphcation un- 
der Order 9, Rule 13 C. P. C. the decree 
agamst defendants 1 and 2 must be set 
aside on the aforesaid analysis. 

a. The further question for considera- 
tion is that even though one of the condi- 
tions is satisfied, namely, that there was 
possibility of two inconsistent decrees be- 
mg passrf, whether the proviso has any 
application to a case where the decree 
has been passed in favour of some of the 
defendants on contest and ex parte against 
the other defendants. On this point 
there is conflict of authority’. The mat- 
ter was examined in Khagesh Chandra 
v. Chandra Kanta, AIR 1954 Assam 183 


(FB). The majority of the Full Bench 
were of opinion that by the plain langua- 
ge of the proyiso it has no application to 
such a case. The minority took a differ- 
ent view. The entire law on the point 
had been fully discussed and all relevant 
authorities were reviewed. I am inclin- 
ed to accept the majority view. The 
learned Chief Justice observed thus: 

"But the nile or the proviso, in my 
opinion, does not confer any jurisdiction 
upon the court to reverse a decree dis- 
missing the smt of the plaintiff as against 
some of the defendants imperilling there- 
by the interest of those defendants also 
by reopening the whole suit This rule 
confers a privilege upon the defendants 
against whom an adverse decree has 
been passed ex parte and does not impose 
a disability on them, and that also at the 
instance of a co-defendant. In the ab- 
sence of any appeal by the plaintiff to 
whose preiudice tiie decree has been pass- 
ed on merits and under which the success- 
f^ defendant has acquired a valuable 
right I cannot hold that in a collateral 
proceeding at the instance of a co-defen- 
dant, the decree can be set aside,” 

It is to be remembered that the proviso 

uses the expression "the decree is 

'against' all or any of the other defen- 
dants”. The imderlined (here in ' ’) 
word emphasises the fact that the court 
has jurisdiction to set aside a decree pass- 
ed against the other defendants. The pro- 
viso does not deal with a case where a 
decree is passed on contest in favour of 
some of the defendants. It is not neces- 
sary to refer to other decisions which 
have been examined fully in the Assam 
Case. On the aforesaid reasoning the 
decree passed in favour of defendants 1 & 

2 cannot be set aside by operation of the 
proviso though there is likelihood of two 
inconsistent decrees being passed in 
course of the same litigation. The decree 
Passed against defendant No. 3 only is set 
aside- 

6. In the result, the orders of the 
courts below are modified to the extent 
that the ex parte decree passed agaiiijt 
defendant No. 3 is set aside and the suit 
is restored to file so far as defendant No. 

3 is concerned. The suit would not be re- 
stored as against defendants 1 and 2, The 
Civil Revision is allowed in part against 
opposite parties 1 and 2 and dismissed 
against opposite parties 3 and 4 as indi- 
cated above. In the circumstances par- 
ties to bear their own costs throughout 

HGP/D.Y.C. Order accordingly. 
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AIR 1969 ORISSA 80 (V 56 C 33) 

S. BARMAN, C. J. AND S. ACHARYA, J. 

Abodha Kumar Mohapatra and others. 
Petitioners v. State of Orissa and others. 
Opposite Parties. 

O. J. C. Nos 814 to 816, 819 to 826, 833 
to 839, 846, 855 and 856 of 1968 D/- 6-9-- 
1968 

(A) Constitution ol India, Art. 226 -j-* 

— Parties — Non-joinder — Writ peti- 
tion challenging selection of candidates 
for admission to Goveriunent Medical 
Colleges in State — List of Candidates 
published expressly stating that candi- 
dates were 'provisionally admitted’ and 
in case of their failure to report for medi- 
cal examination and admission by a cer- 
tain date their names would he struck 
off — Writ petition by non-selected can- 
didates is not unmaintamahle for non-join- 
der of selected candidates as opposite 
parties especially when Court has made 
it clear that their selection will not be 
disturbed. (Para 10) 

(B) Constitution of India, Art, 14 — 
Territorial classification — Admission to 
Medical Colleges in State — Government 
directive specifying merit-cum-region- 
wise classification as basis of selection — ■ 
Violates Art. 14, 

The Onssa Government letter dated 14- 
8-68 containing a directive that students 
securing 50 per cent and above marks in 
the medical group subjects should be se- 
lected according to merit from the res- 
pective regions tagged to the individual 
Government Medical Colleges and the re- 
maining seats \vill be filled up by meri- 
torious students from other regions vio- 
lates the equahtv clause of the Consti- 
tution and is hit by Art. 14 and is struck 
down. Such selection results in discrimi- 
nation and there is no nexus between ter- 
ritorial distribution and the object to be 
achieved, namely, admission of the bes»- 
talent on the basis of the merit judged 
bv marks obtained by candidates in the 
Science subjects (medical group) AIR 
1968 SC 1012, Foil (Paras 11 to 13) 

(C) Constitution of India, Arts. 226 and 
15(1) — Counter affidavits — Allegation 
in writ petition that impugned Govern- 
ment directive involves discrimination 
solely on ground of place of birth not 
controverted in counter-affidavit by Gov- 
ernment opposite party — Allegation 
must he held to have been admitted and 
as such violative of Art. 15(1) — (Civil 

P. C. (1908), O. 8, R. 5). (Para 15) 

(D) Constitution of India, Arts. 226, 14 
15 — Admission to cducation.al institu- 
tion — Inviting of applications for ad- 
mission to Medical Colleges in State on 
certain representation with regard to ec- 
Icction of candidates — Candid ates ap- 

LL/LL/F71C/G8 


(Barman C. J.) A.I.R. 

plying for admission acting on that re- 
presentatton — Government directive to 
selection Board changing abruptly basis 
of selection to detriment of candidates — 
Legality — Principle of equitable estop- 
pel — Applicability — Power of High 
Court to grant appropriate relief in such 
cases — (Evidence Act (1872), S. 115). 

In' pursuance of a notice published in 
the Orissa Gazette inviting application 
for admissions into Medical CoUeges in 
Orissa, the petitioners ' students applied 
for admission on the basis of representa- 
tion contained in the notice that the se- 
lection of candidates ^vill be done by a 
selection Board on the basis of merit de- 
termined by the marks obtained by them 
in the Science subjects (Medical group 
only) in the qualifying examination Le. 
I. Sc or Pre-professional or other equi- 
valent examination. It was also repre- 
sented that additional weightage of 
marks will be given to B Sc students 
and students having certam other quah- 
fications specified. No reservation of 
seats for lady students was made On 
14-8-1968 when the selection Board was 
to meet for selection of candidates, the 
Orissa Government issued a directive let- 
ter to the concerned authorities purport- 
ing to change the entire basis of selection 
by providing that no application of stu- 
dent securing less than 50 per cent of 
marks in the Pre-professional examina- 
tion should be entertained for admission 
into the medical Colleges It was also 
directed that 15 per cent of the seats 
should be reserved for lady students. In 
pursuance of this the Board made a selec- 
tion and published a provisional list of 
selected candidates in which the names 
of the petitioners _ could not fmd a place 
due to alteration in the basis of selection 
even though they stood high chances of 
selection according to the representation 
in the original notice The petitioners 
therefore challenged the directive letter 
of the Government as being unconstitu- 
tional and illegal and also prayed for 
fresh selection in accordance vuth the 
original notice 

Held that the impugned Government 
letter dated August 14, 1968, was invalid 
as violative of the prowsions of Arts 14 
& 15(1) of the Constitution and otherwise 
illegal, and the list of candidates provd- 
sionallv selected in pursuance of the im- 
pugned Government letter was void and 
inoperative. The concerned authorities 
ought to make the selections and allot- 
ment of scats strictly in accordance v.ith 
the original Notice as interpreted in the 
manner indicated (Para 30) 

The claim of the petitioners was appro- 
priately founded upon the equity which 
arose in their favour as a result of the 
representations made on behalf of tJie 
Government in the Notice and the action 
taken by the petitioners acting upon the 
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said representations under the belief that 
the concerned authorities would carry 
out the representations made by them or 
on their behalf. The principle of legal 
or equitable estoppel was applicable in 
the circumstances of the case and the 
Govt, and the authorities concern- 
ed were estopped from issuing the impu- 
gned letter which rules of equity ^d 
good conscience prevent them from using 
against the candidates includmg the peti- 
tioners. The Government was not exempt 
from liability to carry out the repre- 
sentations in the Notice as to the basis 
of merit on marks for selection and they 
could not on some undefined and undis- 
closed ground of necessity or expediency 
fail to carry out the said representations 
made in the Notice nor claim to be the 
sole judge of their own imphed commit- 
ment or obligation to the candidates on 
an ex parte appraisement of the circum- 
stances in whicii the claim of the peti- 
tioners founded upon the ecLuity had 
arisen. Therefore, leaving aside the alle- 
gation of mala fide which it was not the 
practice of the High Court to investigate 
unless a strong case was made out there 
was sufficient justification for interfer- 
ence by the &gh Court. AIR 1968 SC 
718 and AIR 1959 Andh Pra 493, Rel. on. 

(Paras 18 to 24) 
Cases Referred; Chronological Paras 
(1968) AIR 1968 SC 1012 (V 55)= 

Writ Petns. Nos 194, 196 and 
202 of 1967. D/- 17-1-1968, P. 
Rajendran v. State of Madras 11 

(1968) AIR 1968 SC 718 (V 55)= 

(1968) 2 SCR 366, Union of India v. 
Anglo Afgan Agencies 23 

(1965) AIR 1965 SC 1293 (V 52)= (1965) 

1 SCR 360, Channabasaviah v State^ 
of Mysore 

(1959) AIR 1959 Andh Pra 493 (V 46)- 
(1959) 1 Andh WR 116, Kumari 
Akhtar v. Principal Osmania 
Medical College 23 


C V. Murty, S. S. B. Deo and S K 
Mohapatra (in Nos. 815 & 825); P Paht 
and K. C Panda (m No. 814): R. Mohanty, 
B. Roy and P. C. Misra (in No. 816); D. 
Sahu, S F. Ahmad and K C. J. Roy (in 
Nos 819 & 820); D. Sahu and S. F. 
Ahmad (in No 821); R. N. Misra and H. 
Mohapatra, (in No. 822); R Mohanty and 
R K. Kar (m Nos 823 and 824); C. V. 
Murty (in Nos 826 & 836); L Rath (in 
No. 833): P. Paht (m Nos 834 & 837); P. 
Kar, (m Nos. 835, 839 & 848); K C 

Panda (m No 838); and C V. Murty and 
S S B Deo (in Nos. 855 and 856), for 
Petitioners, Advocate General and Govt 
Advocate, for Respondents (in all peti- 


tions) 

B^MAN, C, 3.; In these writ peti- 
tions analogously heard some student 
candidates including two _ lady students 
— as applicants for admission during the 
Medical Colleges in Orissa during the 
1969 Ori./6 IV G— 34 


year 1968 relying on a Notice dated Jime 
22, 1968 issued by the Principal, S. C. B. 
Medical College, Cuttack and published 
in the Orissa Gazette dated June 28, 1968, 
fixing the criteria for determination of 
merit of candidates eligible for selection 
and inviting applications for admission to 
the Medical Colleges — challenge the le- 
gality of the letter dated August 14, 
1968 issued by the Government of Orissa 
in the Department of Health and Family 
Planning. It is said that by this impugn- 
ed letter the Government issued certain 
executive instructions which had the ef- 
fect of eliminating many otherwise qua- 
lified candidates by a process of unreason- 
able discrimination, regionwise selection 
of candidates, and making special provi- 
sions for lady students retrospectively 
thereby altenng, to the detriment of the 
candidates who had already applied, the 
very basis of selection as originally re- 
presented in the Notice inviting applica- 
tions for admission, issued by the Prin- 
cipal, S. C. B. Medical College, Cuttack, 
on June 22, 1968. This letter of August 
14, 1968 is challenged by the petitioners 
as unconstitutional, as affecting their 
fimdamental rights and also otherwise 
illegal. For brevity, the Notice of Jime 
22, 1968 is heremafter referred to as "the 
notice” and the letter of Government 
dated August 14, 1968 as "the impugned 
Government letter”, 

2. As in the previous years, during 
the present year (1968) the Principal, 
S. C B. Medical College, Cuttack, as 
chairman of Selection Board for selec- 
tion of candidates for admission into the 
Medical Colleges issued the Notice invit- 
ing applications for admission to the 
Medical Colleges in the State— S. C. B. 
Medical College, Cuttack, Burla Medical 
College and Medical College, Berhampur — 
aU run by the Government of Orissa. The 
Notice specified the conditions for eligi-, 
bility including the basis of merit as de- 
termined by the marks in science sub- 
jects, reservation of a limited number of 
seats for scheduled castes and scheduled 
tribes, the nominees of the Government 
of India and other State Governments; 
the minimum educational qualification re- 
quired was a pass in the science subjects 
Physics, Chemistry and Biology (Botany 
and Zoology) in the qualifying examina- 
tion Le. I. Sc. or Pre-Professional exa- 
mination or in examination recognised, 
as equivalent thereto. 

In paragraph 16 herdnafter quoted read 
with paragraph 2 it was clearly represent- 
ed that the selection of candidates will be 
made on the basis of merit determined by 
marks in the Science subjects (Medical 
group only) in the qualifying examina- 
tion. It was also represented that addi- 
tional weightage of marks would be given 
for candidates who have passed B. Sc., 
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the rate of percentaee of weishtage vary- 
ing accordi^ to the Class (First Class, 
Second Class, Distmction or Pass as the 
case may be), provision was also made 
for deduction of marks for each previous 
failure m the auahfvmg examination — all 
as fully stated in paragraph 16 of the 
Notice The last date for receipt of the 
applications in the office of the Pnnd- 
pab S C B Medical College, Cuttack, 
was fixed as July 10. 1968 as stated in 
paragraph 15 of the Notice. The last date 
for apphcation was later on extended to 
July 20 1968 The Index Renter of the 
candidates prepared by the concerned 
authonties shows that 1497 students ap- 
plied for admisaon. 

3. Relying on the representation made 


in paragraph 16 of the Notice that Eele<> 
tion will be made in the order of merit 
determined on the basis of marks obtain- 
ed m the Science subjects (Medical group 
only) in the Qualifying examination (I. 
Sc. or Pre-Professional or its equivalent 
examination), the petitioners including 
some student candidates with admittedly, 
high marks m the Medical group as ap- 
pears from the Index Regiker, applied 
for admission. For appreciation of the 
merit of the petitioners (includmg the two 
lady students) as detenraned by marks, 
in the Science subjects (Medical group) a 
few instances with the marks and the 
Index numbers as tabulated in . the 
Index Register produced by the Advocate 
General are given below: 


Number of the 
Wnt petition. 



Total per- 
centage of 
marks. 

Index 

Number 

O J. a No 825/68 



65 66 

1180 

0 J C. No 822/68 



63.66 

1273 

O J C. No 836/68 



63 33 

1355 

O. J. C No 819/68 



62.66 

3148 

0. J C No 815/68 



61.66 

1318 

0 J C No 823/68 

(lady 

student] 

< 6133 

883 

0 J. C No. 839/68 

(lady 

student) 

58 66 

1050 


In spite of higher marks than those ob- 
tained by the provisionally selected can- 
didates, the petitioners are stated to have 
been wrongfully eliminated as herein- 
after fully discussed 

4- On August 14, 1968, that is the day 
on which the Selection Board was to 
meet, the Government by their impugn- 
ed letter issued a directive to the con- 
cerned authonPes purporting to alter the 
entire basis of selecPon based on merit 
In contravention of paragraph 16 of the 
Notice in which it was represented that 
the marks obtained by the candidates m 
the Saence subjects Physics, Chemistry 
and Biology (Botany and Zoology) Medi- 
cal group only, would be the determin- 
ing factor. It is this directive or instruc- 
tion of the Government as contained in 
the impugned Government letter which 
IS being challenged m these writ peti- 
tions as unconstitutional and otherwise 
lllegaL 


Subject Admission of students into the 
Medical Colleges during 1968. 
Sir, 

In continuation of Government letter 
No. 13042, dated 15-6-68, I am directed to 
say that Government have been pleased 
to decide that no student securing less 
^sn 50 Per cent of marks in the Pre- 
Professional Examination should be en- 
tertained for admission into the medical 
colleges and from amongst the rest the 
students securing 50 per cent and above 
marks m the group subjects, viz. Physics, 
Cheimrtry and Biology should be selected 
according to merit from the respective 
fo the individual colleges 
Md remainmg seats will be filled up 
«3V the mentonous students from the 
other regions. 

^ Spot selection will be made by the 
Prmapal according to merit 


5. The Impugned Government letter 
dated August 14. 1968 is quoted below: 

18732 IMMEDIATE 


fi, V * 1 aeciaed that 15 per cent 
of the total number of seats will be reserv- 
ed lor lady students. 


GOVERNMENT OF ORISSA 
HEALTH AND FAhRLY PLANNING 
DEPARTMENT 

No. /H 

From 

Sn K. S SamantaraL B A., O A S., 
Under Secretary to Government 
To 

The Director of Health Services, Orissa. 
Dated the August 1968. 


4. ne Principals of the Colleges 
being informed of the above decision. 


an 


Yours faithfully, 
Sd/- 


S. 


Under Secretary to GovemmeiA 
P./14 8. 


IMMEDIATE 

No. 17146(3)/H. dated 14th Aufc 
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Copy forwarded to the Principals of the 
3 Mediral CoUeaes for information and 
Immediate necessary action. 

Sdl- 

Under Secretary to Ckivemment'., 

6. In pursuance of the directive con- 
tained in the impugned (^vemment let- 
ter, candidates who had obtamed much 
lower marKS than the petitioners were 
proviaonallv selected as appears from "he 
liks published by the Pnnapal, S C. B. 
Medical College, Cuttack, and which ap- 
peared m the issue of the Samaj dated 
August 17. 1968. for admission into the 
First Year M. B. B. S. course of the three 
Medical Colleges of the State. This is 
dear from a scrutiny of the Index Regis- 
ter; for instance, the candidate bearing 
ind^ number 271 who was selected ob- 
tained only 49 65 per cent whereas, as d- 
xeadv shown, the candidate petitioner in 
O. J. C. No 825/68 (index No 1180) who 
obtained 65 66 per cent on the basis of the 
determination of merit made according io 
paragraph 16 of the Notice, has been eli- 
minated. 

7. The points argued on behalf of the 
petitioners challenging the impugned Gov- 
ernment letter are in substance these: 
The authority vested in the State and its 
officers who issued the Notice, though ex- 
ecutive in character, is from its very 
nature an authority required to deal wi& 
the matter, namely selection of candi- 
dates. in a manner consonant with the 
bade concept of justice, equity and fair- 
play; fte State and its officers are boimd 
to act in accordance with the said Notice 
already issued as early as in June about 
two months before the selection in Aug- 
ust if there is failure on the part of 
the State or its officers to so act in ac- 
cordance with the Notice or if their ac- 
tion is to the detriment of the citizen 
and in violation of the representations 
made in the Notice, then such action by 
or on behalf of the Government is open 
to scnitinY and rectification by this Court. 
Belying on the representations made in 
the Notice the candidates appli^ they 
believed that the Government would car- 
ry out the said repr^entations holding 
out a promise that the applicabons would 
be considered on the bads of merit to be 
determined by the marks obtained in the 
Science subjects (Medical group only) in 
the qualifying examination as aforesaid. 
In such a case the State has no power to 
alter the very basis of selection in the 
manner they have done by the issue of 
the impugned Go%'emment letten on the 
other hand the State was bound to hono- 
our the representations. The impugned 
Government letter and the action taken 
In pursuance of that letter were arbitrary 
and had introduced discrimination. It 
was further submitted that the conditions 
for admisdon as laid down in the Notice 
had the force of law. 


8. It was further submitted on be- 
half of the petitioners that the impugned 
Government letter, though stated to have 
been issued for the purpose of providing 
guidance to the Selection Board, m fact 
only made provisions for different cate- 
gories of unreasonable discrimination m 
the matter of Selection. Firstly, it laid 
down a process of ehmination of students 
who obtained less than 50 per cent marks 
(in the aggregate) including subjects out- 
dde the Medical group in the quahfying 
examination (I. Sc. or Pre-prof esdonal 
exammation or its equivalent) It also 
involves unreasonable clasdfication in 
that candidates with high marks in the 
Medical group only in the qualifymg exa- 
mination (I. Sc, or Pre-professional or its 
equivalent) — merely because they may 
have obtained less than 50% in the aggre- 
gate — ^would be outright elimmated from 
being considered, while candidate with 
more than 50 per cent marks in humani- 
ties or Arts subjects (which have nothing 
to do with Medical group) but with marks 
less than 50 )Der cent in the Medical group 
of subjecte would be preferred, such 
classification has no reasonable relation- 
ship with the object of selection for ad- 
mission into Medical Colleges, namely 
that it must be beneficial to the Medical 
mofession: in order to attain that object, 
the marks obtamed in the subjects con- 
^tuting the medical group only should 
be considered as provided in paragraph 
16 of the Notice. This impugned pro- 
of eli m i n ation of students who ob- 
tained high percentage of marks in the 
medical group of the subjects because 
ttey obtained less than 50 per cent marks 
m tee a^regate in the quahfying exami- 
natmn is unreasonably discriminatory; 
^ch outright elimination is unreasonable 
because such students, if they also pos- 
B. Sc. degree although given addi- 
tional weightage in marks as provided in 
paragraph 16 of the Notice are still eli- 
The instructions in the impugn- 
ed Government letter to shut out in one 
sweep all candidates securing below 50 
per cent in the aggregate in the qualify- 
ing examination without gi^Tng any con- 
aderation to tee marks obtained by them 
in the subjects imder the medical group, 
has thus resulted in gross discTimination, 
Secondly, the impi^^ Government let- 
ter provides for discrimination on a re- 
gional basis, which is violative of tee Con- 
stitution ^ offending Article 14. Thirdly, 
tee provision in the impugned letter mak- 
ing i^ervation of 15 per cent of the total 
number of seats for lady candidates — 
not originally provided for in tee Notice 
— could not be made subsequently so as 
to retrospectively affect the chances of 
otherwise qualified male candidates vmo 
applied on the baas of the representation 
in paragraph 16 of the Notice that selec- 
tion wnuld be made on the basis of merit 
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as determined only by the marks and ad- 
ditional weightage as stated therein from 
among the eligible quahfi^ canmdates 
placed in order of merit irrespective of 
sex — male or female In any e%'ent, such 
special reservation could not be made re- 
trospectively so as to affect the rights of 
the better crualified male candidates. 

9. It vras also submitted that the Se- 
lection Board acted under pressure of a 
directive issued by the Government; in 
other vrords, the Sele^on Board as quasi 
iudidal body was not free to act accord- 
ing to the procedure laid down in para- 
graph 16 of the Notice. It was stated that 
the selection was mala fide having been 
made on extraneous conriderations and 
in pursuit of some illegitimate aim. But 
in the view that we have taken on the 
other points raised in these writ peti- 
tions, we do not think it necessary to ex- 
press any opinion on the question of mala 
fide. 

10. A preliminary objeciion was 
taken — though family — on behalf of 
the opposite parties, that the writ peti- 
tions are not maintamable by reason of the 
selected students net having been implead- 
ed as opposite parties. In our. opinion, 
the objection is not tenable. Tbe notice 
in the Samaj publishing the lists of can- 
didates selected states that the candidates 
were ''proidrionally selected’’ for admis- 
sion into the First Year Class of the 
LL B. B. S. course of the Medical Col- 
leges oi the State. It also states that 
the candidates should report themselves 
before the Principals of the Colleges for 
which they are selected on or before 
August 24, 1968 for medical examination 
and admission and if they failed to get 
themselves adnutted by the stipulated 
period, their names would be expunged 
from the selection list, ’The selection be- 
ing thus only prorisonal, the candidates 
in the proidaonal list cannot claim ad- 
misrion as of right. That apart, in the 
course of hearing we made it dear that 
the candidates who had already been ad- 
mitted — as brought to our notice — 
would not be disturbed. That apart, in 
the view that we have taken of the scope 
of these ivrit petitions and the grant by 
us of dedaratoiy rehef there is no sub- 
stance in the point questiomng the main- 
tamabihtr of the petitions for non-join- 
der of parties. 

11. Coming row to the merits, the im- 
pugned regionv.iss classification in the 
Government letter is in these terms; 

. XX nx sx 

the students securing 50 per cent and 
above mari3 in the group subjects %iz.. 
Physics. Chemistry and Eiologj- should 
be selected according to merit from the 
rcsp-ective regioas tagged to the inairi- 


dual colleges and the remaining seats 
will be filled up by meritorious students 
from other regions.” 

In our opinion, this provirion for regio^ 
wise dasrification is directly hit by Arti- 
de 14 of the Constitution. In the latest 
dedrion of the Supreme Court in P. Raj- 
endran v. State of hladras. Writ Peta 
Nos. 194, 196 and 202 of 1937 dedded on 
January 17. 1968= (AIB 1968 SC 1012) a 
rimilar proririon made in the Rules for 
admission to the Medical Colleges in 
Madras State providing for districtwise 
distribution of seats was strudr down as 
violative of Artide 14 of the Constitu- 
tion. Their Lordships accepted the argu- 
ment made on beh^ of the petitioner 
that districtwise distribution delates Arti- 
de 14 because it denies equality before the 
law or equal protection of the laws, inas- 
much as such allocation of seats may re- 
sult in candidates of inferior calibre be- 
ing sdected in one district while candida- 
tes of superior calibre caimot be selected 
in another district. 

12. The reasoning on which their 
Lordships oi the Supreme Court took the 
said dew in the aforesaid case is in 
substance this: The question whether 
districtwise allocation is dolative of A^- 
de 14 will depend on what is the objed 
to be achieved in the matter of a.dmis- 
rion to hledical Colleges Conriderins 
the fact that there is a larger number oi 
candidates than seate a\*ailable, selection 
has got to be made. The object of th? 
selection must be to secure the best pos- 
sible talent so that the country may havs 
the best posrible doctors. If that is ths 
object, it must necessarily follow tha1 
that object would be defeated if seats an 
allocated district by district It is true 
that Artide 14 does not forbid dasrifica- 
tion but the dasrification has to be justi- 
fied on the basis of nexus between th£ 
classification and the object to be achiev- 
ed, even assuming that territorial dassi- 
fication may be a reasonable clasrifica- 
tioru ’Their Lordships also made it deal 
tbat_ the mere fact that the classificatior 
by itself^ is reasonable is not enough tc 
support it unless there is nexus between 
the_ classification and the object to bi 
achieved Therefore, as the object to bs 
achie^ ed in a case of the land with which 
we are concerned is to get the best talent 
for admission to profesrional colleges, al- 
location of seats districtwise has no rea- 
sonable relation with the object to be achi- 
eved. if anNh-hing, such dasrification will 
result m manv cases in the object being 
destroyed, and if that is so. the dassiC- 
cation. even if reasonable, wculd result 
in discrimination, inasmuch as better 
qualified candidates from one district 
may be rejected while less qualified can- 
didates from other districts may be ad- 
mitted- 
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13. We are satisfied that the opposite 
parties including ttie State of Orissa have 
made out no case for regionwise selec- 
tion of students in the Medical Colleges. 
We are also satisfied that such selection 
results in discrimination and there is no 
nexus between territorial distribution and 
the object to be achieved, namely, admis- 
sion of the best talent on the basis of 
the merit judged by marks obtained by 
candidates in the Science subjects (medi- 
cal OToup) already indicated. We are ac- 
cordingly of opinion that selection of c^- 
didates on regionwise basis is violative 
of Article 14 and no justification worth the 
name in support of the classification has 
been made out 

14. The said provision in the impugn- 
ed Grovemment letter relating to region- 
wise classification is also attacked as vio- 
lative of Article 15(1) of the Constitu- 
tion in so far as it makes a discrimina- 
tion soldy on the basis of place of birth 
as contended in paragraph 25 (j) of O. J. 
C. No. 823 of 1968 filed on August 20, 
1968. Neither in counter-affidavit dated 
August 26, 1968 filed therein by the 
Under Secretary to the Government of 
Orissa, Health Department, nor in any 
of the four successive counter-affidavits 
in O. J. C. No. 815 of 1968 (which vrere 
adopted as counters to the other writ 
petitions, ail analogously heard) filed on 
behalf of the opposite parties on August 
22, 23, 26 and 29, 1968, the specific aver- 
ment that the impugned Government let- 
ter creates discrimination solely on the 
basis of place of birth made in the afor^ 
said paragraph 25(j) of the petition in 
O. J. C. No. 823 of 1968 was denied or 
refuted. Thus, there having been no de- 
nial of the .allegation made in paragraph 
25 (i) of the petition in O J. C. No. 823 of 
1968 that the discrimination has been 
made solely on the basis of place of birth, 
that allegation must be taken to have 
been admitted by the opposite parties. 

15. In our opinion, there is a good 
deal of force in the argument that the 
aforesaid provision in the impugned Gov- 
ernment letter is also violative of Arti- 
cle 15(1). This our view gains support 
from the fact that in the Index Register 
of candidates who applied for admission 
there are 5 columns, namely (1) Index 
No. (2) Name and address for correspon- 
dence of the student (3) Home district 
(4) Percentage and (5) Remari^ Column 
3 headed "Home district” is not without 
significance. Column 3 ("Home District”) 
— as distinct from column 2 "Name and 
address for correspondence of the stu- 
dent” — should be read with the relevant 
proiirion in the impugned Government 
letter directing that candidates should 
be selected according to merit "from the 
respective regions”. The phrase "from 
the respective regions” read with coluixm 
3 "Home District” of the Index Register 


and the specific averment in paragraph 
25 (j) of the writ petition O. J. C. No. 823/ 
68 not denied by the opposite parties is 
sufficiently indicative — and indeed con- 
clusive — that the discrimination involv- 
ed in the provision was solely on the 
groimd of place of birth. In any case, the 
contention that the discrimination was 
solely on the basis of place of birth not 
having been controverted by the oppo- 
site parties in any of their several succes- 
sive coimter-affidavits, must be held to 
have been admitted; such discrimination 
is clearly violative of Article 15(1) also. 

16. The next attack is on that part of 
the directive contained in the impugned 
Government letter laying down that; 

"No student securing less than 50 per 
cent of marks in the Pre-professional ex- 
amination should be entertained for ad- 
mission into the medical colleges”. 

The implication of this directive is that 
by this the Government totally eliminat- 
ed a large number of candidates who 
were othenrise better qualified by rea- 
son of their having obtained higher marks 
in the Science subjects (medical group) 
vnth additional weightage for B Sc. can- 
didates, all in accordance with the prin- 
ciples for determination of merit as re- 
presented in the Notice. Paragraph 16 
of the Notice which contains the repre- 
sentation that selection woxild be made 
on the basis of merit as fuRy stated 
therein, -is quoted below: 

"16. The selection of candidates will 
be done by a Selection Board consisting 
of the Principals of the three Medical 
Colleges. The selection will be made on 
the basis of merit determined by the 
marks obtained by them in the Science 
subjects (kledical group only i.e. Physics, 
Chemistry and Biology (Botany and 
Zoology) ) in the qualifying examination, 
ie., I. Sc. or Pre-professional examma- 
tion or an examination recognised as equi- 
valent thereto. Additional weightage in 
the following maimer may be given, pro- 
vided that the total weightage for all 
items does not exceed 15 per cent in the 
case of a 1st Class B. Sc. (Hons) candi- 
date and 10 per cent in aU other cases. 

(a) B. Sc. 1st Class (Hons) 10 Per cent 

B. Sc. 2nd Class (Hons) 8 Per cent 

B. Sc. (Distinction) 6 per cent 

B. Sc. (Pass) 5 per cent 

(b) Participation in the inter-Univer- 

sity/State sports recognised by the Gov- 
ernment of Orissa and certified by the 
principals of the Institutions last attend- 
ed 5 per cent 

(c) Children of the defence service per- 
sonnel recruited during the emergency, 
Le. from 26th October, 1962 to 9th Janu- 
ary, 1968 who have rendered approved 
military service as defined in the Politi- 
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cal & Services Department Circular No. 
6225(88) General dated the 2nd May, 
a963 5 per cent 

fd) Holders of 'B’ Class certificate in 
K C C 2 per cent 

Holders of 'C Class Certificate 
in N C a 3 per cent 

(certificates issued by the Group head- 
quarters or by the Director, N C C. xvill 
only be taken into consideration). 

N B — Qualifications & Sports, N. C. C. 
certificates submitted at the time of ap- 
plication will only be considered. 

(e) 5 marks will be deducted from the 
marks secured in the quahfying exami- 
nation 1 e. I. Sc, and Pre-professional for 
each failure. 

The list of selected candidates will be 
notified in the College and published in 
the local dailies Individuals wiU also be 
intimated in the address given by them 
to take admission”. 

17. It was argued on b^alf of the op- 
posite parties that the power of the Gov- 
ernment to change the rules for admis- 
sion cannot be rekricted on the ground 
that the representation held out by Gov- 
ernment in the Notice had not been car- 
ried out that the Government is the sole 
judge of the validity of its actions, and 
that the candidates who acted on the re- 
presentations made in the Notice have 
no right except what the Government 
choose to recognise or accept This ex- 
alted claim about the nature of the au- 
thority claimed by the Government requi- 
res examination. 

18. The question is: Once the candi- 
dates have acted on the said representa- 
tion made in the Notice and relying on 
the same had made applications for ad- 
mission on the basis thereot can the 
Government later on abruptly to the de- 
triment of the candidates give a directive 
to the Selection Board purporting to eli- 
minate the better qualified candidates 
who have secured high marks m the 
Science subiects (Medical group) with ad- 
ditional weightage for B. Sc. candidates? 
In our opimon, the Government cannot 
,so change the rules abruptly in the man- 
ner done. The reasons are these: It is 
not the case of the Government that the 
representaPons made In the Notice were 
subject to any condition that Government 
would not be bound to admit students on 
the basis of merit as determined by 
marks obtained in the Medical group of 
Science subjects, if the Government deem 
it inexpe^ent to make admissions on that 
basis. We are unable to accept the argu- 
ment that the Government is not bound 
to honour the said representation, relying 
on w’hich the candidates acted to their 
detriment. In our opinion, assuming that 
the power of the Government in issuing 
the directives to the concerned authori- 
ties is executive in character, even so 


when it was represented by Government 
in the Notice that selection for adml^ 
sion 1^1 be made on file basis of merit 
as determined by marks obtained in the 
Saence subjects (Medical group only! in 
the qualifying examination, the Court has 
the power to direct the concerned autho- 
rities to honour the said representation 
made to the candidates who had acted on 
such representabon and have been deified 
the considerabon which was due to thnn 
on the basis of marics obtained by them 
in the Medical group of Science subjects. 
If the Government had acted arbitranly 
in issuing their directive in their impugn- 
ed letter, it is open to judicial review. 
Where the candidates have acted to th.»ir 
prejudice upon a representation made in 
the Notice, their daim to be considered 
on the basis of marks obtained by them 
in the medical group of subjects cannot 
be arbitrarily reject^ 

19. In such a case, the Court is com- 
petent to grant relief in appropriate 
cases if. contra^ to the representation 
made in the Notice, the concerned autho- 
rities decline to consider the applications 
on the basis of that representabon- 
Therefore, even assuming that the repre- 
sentations in the Nobce offering mduce- 
ment to the prospecbve medical students 
are in character executive, the Govern- 
ment and its officers are. on the autho- 
rities of the Supreme Court, not entitled 
at their mere whim to ignore the said re- 
presentations made in the Notice We can- 
not therefore accept the argument that 
file Government is the sole judge in such 
matters and that the Courts are jxiwer- 
less to grant relief if due consideration is 
not given to the applications of the peti- 
tioners who acted to their prejudice re- 
lying on the representations in the Notice. 
To concede to the concerned authorities 
that power is to strike at the very root 
of the rule of law. The authority of the 
concerned authorities even though execu- 
tive in diaracter. was from its nature 
an authority to deal with the matter in 
manner consonant with the basic con- 
cept of justice and fairplay. if they made 
an order ^bseauenfiy which was not con- 
sonant_ with the basic concept of justice 
and fairplay. their action is open to scru- 
tiny and rectification by the courts. 

20. While taking fius view, we must 
make it clear that the pebUoners are not 
seeking to enforce any contractual right; 
they are only seeking to enforce compli- 
ance with the representations made in the 
Notice. We are of the view that even if 
the power of the concerned authorities is 
exe^tive in character, the pchboners arc 
entitled to resort to the Court and claim 
that the said representations in the Notice 
be ordered to be honoured. 

2L Thus, the claim of the petitioners 
is appropriately founded upon the equity 
which arises in their favour as a result 
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of the representations made on behalf of 
the Government in the Notice and ^e 
action taken by the petitioners acting 
upon the said representations under the 
behef that the concerned authorities 
would carry out the representations made 
by them or on their behalf On the fact) 
proved in this case, no ground h^ been 
suggested before us for exempting the 
Government or the concerned authori- 
ties from the equity arising out of acta 
done by the peUPoners to their prejudice 
relying upon the representaPons. The 
Government and the authoriPes concern- 
ed are thus estopped from issmng the 
impugned letter which rules of equity 
and good conscience prevent them from 
using against the candidates including 
the pePPoners The Government is not 
exempt from liability to carry out the 
representations in the Notice as to the 
basis of merit on marks for selecPon and 
they cannot on some undefined and un- 
disclosed ground of necessity or expedi- 
ency fail to carry out the said represen- 
taPons made in the Notice nor claim to 
be the sole judge of their own imphed 
commitment or obligaPon to the candi- 
dates on an ex parte appraisement of the 
circumstances in which the claim of the 
pePPoners foimded upon the equity has 
arisen, 

22. So. having made the representa- 
Pon that if a candidate satisfied the stan- 
dard or criteria set up for selecPon of 
candidates as stated in paragraph 16 of 
the NoPce. it is not open to the concern- 
ed authoriPes to retract from the same 
— as they purported to do here — by 
the issue of the impugned Government 
letter. By the representaPons in the 
NoPce the pePPoners were led into the 
belief that they had good chance of be- 
ing selected, having obtained a reason- 
ably high percentage of marks in the 
Science subjects (Medical group only) in 
the qualifying examinaPon with addiP- 
onal weightage in the case of B. Sc. can- 
didates all as represented in the NoPce. 
It is not domed that some of the peP- 
Poners did obtain a high percentage of 
marks in the Science subjects medical 
group in the qualifying examinaPon as 
recorded in the Index Register, But for 
the assurance or representation made in 
the NoPce. Aey would have applied to 
other Colleges and. in all probability, 
might have secured admission. In these 
circumstances, we feel Piat the principle 
of legal or equitable estoppel would ap- 
ply to this case. 

23. This our view is fully supported 
by the principles underlying the decision 
of the Supreme Court in Union of India 
v Anglo Afgan Agencies. AIR 1968 SC 
718 and also a Division Bench decision of 
the Andhra Pradesh High Court in Ku- 
mari Akhtar v. Pnndpal, Osmania Medi- 
cal College, AIR 1959 Andh Pra 493. 
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24. The pePPoners also attack the 
Government direcPve in the impugned 
letter which makes a special provision 
for lady students and lays down that 

"it was also decided that 15 per cent of 
the total number of seats will be reserv- 
ed for lady students” 

In the NoPce there was no special pro- 
vision for reservaPon of seats for lady 
candidates The NoPce only provided 
for selection on the basis of merit deter- 
mmed by marks as laid down in paragraph 
16, the only reservation made was for 
candidates belongmg to scheduled castK 
and scheduled tribes and a few nominees 
of Pie Government of India, and the 
other State Governments against a limit- 
ed number of reserved seats Under the 
scheme of the NoPce. lady candidates have 
to take their chances along with other 
candidates in open compePPon on merit 
on the basis of marks as provided there- 
in. In fact, having regard to the high 
marks obtained by the lady students as 
appears from the Index Register inas- 
much as a large number of lady students 
obtained more than 60 per cent the highest 
marks obtained by a lady student being 76 
per cent, whereas the highest marks ob- 
tained by a male student is 79 55 per cent. 
— there appears to be no compelhng 
necessity for making a speaal provision 
for lady students Even in spite of this 
position if the Government had still con- 
templaced making a special provision for 
lady candidates for admission into the 
Medical Colleges, they could have done 
so when they issued the NoPce on June 
22. 1968 It is not open to the Govern- 
ment now to make any such special reser- 
vaPon as they purport to do in the im- 
pugned Government letter because In 
■plat event, in open compePPon on merit 
it wPI affect the chance of candidates in 
general who would otherwise have been 
selected strictly on merit on the basis of 
marks as laid down m paragraph 16 of 
the NoPce, without any special considera- 
Pon or weightage being given to women 
candidates as such. Therefore, as in the 
case of other impugned provisions the 
pnndple of legal or equitable estoppel 
must, for the same reasons, equally ap- 
ply to the provision in the impugned 
letter purporPng to reserve a certain 
percentage of seats for lady students In 
any event, such a provision for reserva- 
Pon. even if otherwise juspfied as 
reasonable, cannot, in the circumstances 
of the present case, be permitted to re- 
trospecPvelv affect the chances of selec- 
Pon of candidates who. along with 
women appbcants. had already applied 
on the basis of the representaPons made* 
in paragraph 16 of the Notice. 

25. There is no doubt that the direc- 
Pves contained in the impugned Govern- 
ment letter — on the basis of which the 
selecPons have been made — have, on 
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accoimt of the various processes of dis- 
crimination as indicated above, operated 
to the detriment of the petitioners affect- 
ing not only their chances of selection but 
also perhaps their ranking in order of 
merit. Therefore leaving aside the 
allegation of mala fide which it is not 
the practice of this Court to investigate 
unless a strong case is made out — there 
IS sufScient justification for interference 
by this Court 

26. Ultimately, the poation comes to 
this: The impugned Government letter 
dated August 14, 1968, as violative of 
the provisions of the Constitution and as 
otherwise illegal, is struck down and has 
to be ignored. The concerned authorities 
are to make sdection of candidates for 

(a) Balasore, New Capital, 
Cuttack, Keonjhar and 
Mdyurbhanj 

(b) Bolangir Dhenkanal, 

Kalahandi, Sambalpur 

and Sundergarh 

(c) Ganjam, Koraput, Phul- 
bani, Puri (excluding 
New Capital) 

Remaining meritorious students of the 
aforesaid districts who cannot be admitt- 
ed in the Medical Colleges as noted 
above, will be directed to take admisrion 
in other Colleges where there may be 
vacancies”. 

It was stated by the learned Government 
Advocate that 400 students are to be 
admitted in the three Medical Colleges 
this year, the respective quotas for the 
three colleges being 150 students for the 
S C. B. Medical College, Cuttack; 150 
for the Burla Medical College; and 100 
for the Medical College, Berh^pur. 

27. Paragraph 9 of the Notice in 
terms and read with paragraph 2, con- 
templates that only one list of candidates 
— Ejected Btrictiy in order of merit as 
provided in paragraph 16 — has to be 
prepared without making any distinction 
between male and female candidates. 
This is apparent from the condition that 
the first ^enty students selected in order 
of merit have the option to join any of 
the three colleges; unless such a single 
common list is prepared, selection of the 
first twenty meritorious students vdll not 
be possible. After taking out these 
twenty candidates from the list for tte 
purpose mentioned above, the paragraph 
proceeds to proride for the admission of 
the "rest of the candidates”. The "rest 
of the candidates” m the contejrt would 
obriously mean the others left out in 
the said single list prepared on the baris 
of merit, who have to be allotted, for 
the _ purpose of admission, in order of 
merit, in the various colleges as mention* 
in the said paragraph , That this is 
the intention is also clear from the use of 
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admisrion into the First Year M. B. B. S. 
course of the three Medical Colleges dur- 
ing this year (1968) on the basis of merit 
according to the provisions contained in 
paragraph 16 of the Notice. In this con- 
text, for the guidance of the concern- 
ed authorities, paragraph 9 of the Notice 
needs some clarification. That paragraph 
reads as follows: 

"9. Subject to the condition that the 
1st twenty students in order of merit 
will be given the option to apply and 
join any of the three medical colleges, the 
rest of the candidates belonging to the 
undermentioned districts and places shall 
be selected for admission to the colleges 
as noted against each. 


S. C. B. Medical College, Cuttack. 


Burla Medical College. 


Medical College, Berhampur. 

the expression "remaining meritorious 
students” occurring in the last sub-para- 
CTaph of paragraph 9. The word 
“remaining*’ in the context can only 
mean those candidates left out, in the 
single list prepared on the basis of merit. 
The scheme imderlying paragraph 9, 
therefore, is that out of a single list pre- 
pared of all selected candidates, in order 
of merit, the first twenty should be given 
fhe choice to join any of the colleges they 
liked; for the remaining seats, allotment 
■will be made from out of the remaining 
cmdidates in order of merit in the same 
list, to the various colleges in the manner 
Indicated in paragraph 9; and if after 
mat some more seats still remain to be 
filled up, allotment will be made again 
from the same list, strictly in order of 
merit, to the Medical Colleges at the dis- 
cretion of the authorities. 

28. It is dear therefore from a read- 
mg of paragraph 9 of the Notice 
ttmt the concerned authorities have to 
t^e steps to prepare only one single liri 
of candidates, selected in order of merit 
m accordance with the provirions of 
paragraph 16 and after giving the option 
to the first twenty candidates to choose 
any of the colleges, the remaining select- 
ed candidates in the said list are to be 
jotted in order of merit to the three 
Medical Colleges m the manner indicat- 
ed therein and as clarified above. If the 
selection of candidates Is itself made on 
a territorial basis — districtwise or 
iegionv.ise — that will be open to objec- 
tion as violating the Constitution for 
re^ons already discussed, but once 
adection is made strictly on the basis of 
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merit as provided in paragraph 16 and 
one single list of candidates is prepar- 
ed, in order of merit on the basis of such 
sdection, there can be no objection to 
allotment of the candidates to the various 
Medical Colleges in the manner indicat- 
ed in paragraph 9 which is a matter of 
convenience. This, in our opinion, is 
what is provided in that paragraph, 

29. In this view of the matter and on 
a reasonable interpretation of paragraph 
9 of the Notice in the light of the legal 
prinaples as discussed above, the con- 
cerned authorities are directed to 
implement and give effect to the same 
in the manner as hereinafter indicated, 

30. It is declared that the impugned 
Government letter dated August 14, 1968, 
is invalid as violative of the provisions 
of the Constitution and otherwise iUegal, 
and it is accordingly struck down, and 
the list of candidates provisionally select- 
ed in pursuance of the impugned Govern- 
ment letter is declared void and inopera- 
tive. The concerned authorities are 
directed to ms^re the selections and allot- 
ment of seats strictly in accordance with 
the Notice dated June 22, 1968, including 
paragraph 9 as interpreted in the manner 
indicated above and paragraph 16 
thereol 

31. The concerned authorities are 
accordingly directed to implement this 
our decision as indicated below: 

(a) There will be one single list in 
order of merit of all selected candidates 
(including therein lady candidates) drawn 
up on the basis of merit as determined by 
marks obtained by them in the Sdence 
subjects (Medical group only Le. Physics, 
Chemistry and Biology (Botany and 
Zoology) in the qualifying examination or 
any examination recognised as equiya- 
lent thereto) after giving additional weigh- 
tage as is due to them — all according 
to paragraph 16 of the Notice. 

(b) Then, the first twenty candidates 
In order of merit out of the aforesaid list 
will be given the option to join any of the 
three Medical Colleges in the State. 

(c) As regards the allotment of candi- 
dates to the remaining seats in the three 
colleges (after the allotment of the first 
twenty candidates as above), the requir- 
ed number of candidates for admission this 
year will be adjusted from the said list 
strictly in order of merit, in accordance 
with paragraph 9 as interpreted hy us. 

_(d) If after such adjustment there are 
still any vacancies in the respective quo- 
tas of the three colleges, such vacancies 
may be filled up from the remaining se- 
lected candidates, strictly in order of 
merit in the said list, the actual allotment 
being left to the discretion of the autho- 
rities concerned 

(e) The students already admitted into 
the three colleges — whose cases were 


brought to our notice at the time of the 
hearing of these writ petitions — are not 
to be disturbed, 

32. The concerned authorities are also 
direrted to apply to the appropriate au- 
thorities of the University concerned for 
reasonable extension of time for admis- 
rion of students into the Medical Colleges 
in view of the special circumstances. We 
trust that all concerned induding the 
University authorities will implement the 
decision of this Court regarding selection, 
allotment and admission of students into 
the Medical Colleges this year (1968) ac- 
cordmg to the Notice of June 22, 1968, and 
the directions given above. 

33. We further direct that the selec- 
tion of candidates, allotment of candidates 
to the Medical Colleges in accordance 
with the above directions, and the publi- 
cation of the list are all to be completed 
by September 12, 1968 at the latest, 

34. Before dosing this judgment we 
would remind the concerned authorities 
of the following observations of Mr. Jus- 
tice HidayatuUah (as he then was) in a 
judgment of the Supreme Court: 

Tf" ^ ^ 

If equahty and equal protection before 
the law; has any meaning, and if our pub- 
hc mstitutions are to inspire that confi- 
dence which is expeded of them, we will 
* in our duty if we did not, even 

at me cost of considerable inconvenience 
to Government and the selected candi- 
dates do the right thing. K any blame 
for the inconvemence is to be placed, it 
certmnly cannot be placed upon the peti- 
^ning can^dates, the candidates whom 
order displaces, or this Court.” -(Sri 
Channabasaviah v. State of Mysore 
AIR 1965 SC 1293), xviysore, 

35. In Ihe result, therefore, the writ 
petitio^are allowed in terms as afore- 
said. The petitioners are entitled to one 
set of consohdated costs, and one hearing 
fee which we assess at Rs. 200. 

36. ACBLARYA, J. ; I agree. 


KS3. 


Petitions allowed. 
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A. MISRA AND B. K. PATRA, JJ. 
EambaUav Bhramarbar Ray, Petitioner 
V. Utkal University and another. Odd 
Parties. 

O. J. C. No. 417 of 1967, D/- 28-8-1968. 
Comtimtion of India, Art 226 — Certiorari 
Principles of naturri justice — Applica- 
bility to University disciplinary action — 
Candidate aslang for materials proposed to 
be used against him in support of charges 

— Materials not supplied but used 

Penalty imposed — Principles violated — 
Hence penalty unsustai nable. 

SljLUE9i3]EB ~ ~ 
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Where a candidate ashs for the mateil^ 
proposed to be nsed in support of me 
charges against him, but ■without suppling 
such materials penalty is imposed^ on him 
using those materials, flie pnnciples ot 
nah^ justice are •violat^ and the penalty 
imposed caimot be sustained. 

(Paras 5 and 6) 
Enquiries by XJni'versities or othei^ educa- 
tional authonbes in exercise of their dis^ 
plinary jurisdiction are quasi-jndiaal. Am 
1966 SC 875, FolL (Para 3) 

Though tiie expression “principles of 
nahiral justice” cannot be precisely defined 
broadly it includes that a party should taow 
the accusabon against 1^, the material on 
which such accusation is proposed to be 
supported; that he should have reasonable 
and adequate opportunity of adducing all 
relevant evidence on which he proposes to 
rely and that no material should be used 
against him without his being given an op- 
portunity of explaining them. 

(Para 4) 

Thus, when a candidate asks for the 
materials proposed to be used m support of 
the charges against him but ■without supply- 
ing such materials a penalty is imposed on 
him using those materials, he is not riven 
the opporhmit>’ of explaimng them and tlm 
principles of natural justice are _ violated. 
The penalty cannot thus be sustained. 

(Paras 5 and 6) 
Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 875 (V W) = 

(19&3) 3 SCR 767, Board of High 
School and Intermediate Ekiucation 
U. P. Allahabad v. Bagleshwar 

Prasad „ r -r. ? 

Ranjit Mohanty and N. Patra, for Peb- 
tioner; G. Rath, R K. Patra and V. N. 
Tiwaniwalla, for Opposite Parties. 

A. haSRA, J. : The petitioner appeared 
at the LL. B. Part I examination held 
between 19th and 24th June, 1967. On 
24.6-67, -while answenng paper No. VI 
(Jurisprudence), feehng some urge to answer 
call of nahire, he left the examination haD 
with the permission of the Centre Superin- 
tendent about an hour after the commence- 
ment of examination and proceeded to tho 
toilet situate about 100 yards from tho 
examination hall In the toilet, some tom 
and full sheets of printed papers were lying 
scatter^ ^^^ule he xvas in the toilet, tho 
Centre Superintendent entered and accused 
him of being in jxissession of printed papers. 
He denied this accusation and repliM that 
while urinating he was simply looking at the 
mpers which were lying scattered on the 
floor. The Centre Supenntendent took a 
sbitement from him more or less on the 
lines stated above. 

Subsequently, by a letter the Deputy 
Registrar of the Utkal University on tho 
basis of the report from the Centre Superin- 
tendent communicated two specific charges 
to the effect that he had •violated Rule 4 
of the Rules prescribed by the University 


A.I.S. 

and secondly, he had copied from &a 
incriminating material in his possession 
while answering questions and directed 
to show cause why disciplinary action 
should not be taken against nim. Petitioner 
in his reply dem’ed to have been in posses^ 
sion of any printed papers or to have con- 
travened Rule 4 mentioned above and also 
requested for an opportumty to see the 
seven printed pages alleged to have bean 
found in his possession as well as answer 
papers to enable him furnish his explanaticHj 
mUy as otherwise it was not possible for 
him to give his explanation to riiarge No. 2, 
Without affording necessary opportunity 
and facih'ty requested for by the pehtioner, 
the Utkal Um’veisity by a notification under 
item 146 dated 21-9-67 ordered cancella* 
bon of the result of the petitioner in the 
LX. B. Part I examination of Jime, 1967 and 
debarred him from appearing at any exami- 
nahon prior to part I examination of 
December, 1968. 

In the present xvrit application, petitioner 
has prayed for quashing the aforesaid noti- 
fication on the following grounds: (1) that 
the syndicate has no power or jurisdiction 
under the provisions contained in tho 
statute, statutory mles or orders governing 
the University to impose any punishment 
on an examinee for indulging in mal jjractices 
and misconduct at an examination; (2) that 
the Deputy Registrar xvas not competent to 
issue the notice to the petitioner directing 
him to show cau-se and as such, the said 
notice is invalid; (3) that the toilet w’hero 
according to the report of the Centre 
Superintendent petitioner xvas alleged to 
have been found in possession of certain 
pnnted papers, not being a part and parcel 
of the examination haL, there is no violation 
of Rule 4 xvhich only prohibits candidates 
from being in possession of any such extra- 
neous material while entering or sitting with- 
in the examination hall for ansxvering ques- 
tion papers, (4) that the syndicate has not 
appliM its mind before issue of the show- 
cause notice to the petitioner, and as suc^ 
the entire proceeding is xritiated; and (5) 
that there was failure to observe principles 
of natu^ justice in conducting the enquiry 
before impiosing the penalties on the petl- 
honer. 

2. Though at the inception learned 
counsel for petitioner propiosed and to some 
extent proce^ed with arguments on tho 
different grounds stated above, in the course 
of arguments, he stated that in the present 
case he does not press the first four ^undl 
mentioned above, and therefore, xve do not 
projxise to decide the merits and demerits 
of each of those grounds Thus, the only 
ground impugning the order of the UmVer- 
sily which arises for consideration is who- 
ther there xxras failure of observance of 
principles of natural justice in conducting 
the enouiry Learned counsd for pebhoner 
urges that there was failure of observance 
of principles of natural justice in holding 
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file encfuiry firstly because petitioner v?as 
not given me right and opportunitj’ of cross- 
examining the Centre Superintendent on 
whose report action has been taken; secondly 
petitioner uns not allowed inspection of the 
materials utilised against him in the enoy^ 
in spite of a specific request made by him; 
thirmy, he was not furnished with a TOpy 
of the report of the Centre Superintendent 
on the basis of which the enquiry' was 
started and lastly, the enquiry should have 
been conducted in the presence of peti- 
tioner. 

S. It is well settled that enquiries by 
Universities or other educational authorides 
in e.xercise of their disciplinary jurisdicdon 
are quasi-judicial in nature. In the case 
reported in Board of High School and Inter- 
mediate Education, U. P. Allahabad y. 
Bagleshnur Prasad, AIR 1966 SC 8/5 wlmo 
observing that it would not be reasonable 
to import into such enquiries all considera- 
tions which govern criminal trials in ordi- 
nary courts o? law the Supreme Court have 
clearly laid down the law defining the am- 
bit and extent of jurisdiction of the Hi^ 
Court in exercise of its powers under Arf- 
cle 226 of the Constitution to interfere with 
such orders as follows: 

“Enquiries held by domestic tribimals in 
such cases must, no doubt, be fair and the 
students against whom charges are framed 
must be ^ven adequate opportunities to 
defend themselves, and in holding such en- 
quiries, the tribunals must ^ scrupulously 
follow rules of natural justice." 

4. No doubt, expression “principles of 
natural justice” does not admit of a predso 
definition, yet broadly speaking, it includes 
that a party should know the accusation or 
accusations against him, the material on 
which such accusations are proposed to be 
supported; that he should have reasonable 
and adequate opportunity of adducing all 
relei'ant evidence on which he proposes to 
rely and that no material should be used 
against him without his being given an op- 
portunity of explaining them. 

5. In the present case, tiie undisputed 
tacts clearlv disclose and it is not seriously 
controverted by learned Government Advo- 
cate appearing for opp<pte parties that it 
cannot be said that principles of natural 
justice have been scrupulously obsereed in 
conducting the enqulr>' before imposing the 
penalties on the petitioner. The tCvo 
charges communicated to him on the basis 
of a report by the Centre Superintendent 
were (1) that he was found in possession of 
certain papers in contravention of Rule 4 of 
the Rules and (2) that he copied from the 
said incnmmating material while answering 
questions. 

In reply, petitioner denied the first charge 
in toto. though he staled that certain papers 
were lying scattered in the urinal which he 
visited vvath the permission of the Centro 
Superintendent So far as the second chaiyre 


is concerned, he requested to be shown the 
seven printed papers aheged to have been 
foimd in his possession as well as his answer 
papers to enable him to furnish his expla- 
nation to the accusation of having copied 
fipm the incriminating material. He was 
not supplied with this material in spite of 
his request nor with the report of the 
Centre Superintendent which formed the 
basis of the charge but the same have been 
utilised against him in finding him guilty 
of tiie charges and imposing the penalties. 
This shows that he was not furnished with 
the materials which were proposed to be 
relied upon in support of the charges, though 
the said materials have been used against 
him without his being given an opportunity 
of explaining the same. In such , circum- 
stances, we nave no hesitation in holding 
that there has been failure to observe prin- 
ciples of natural justice in conducting the 
enquiry resulting in the punishments. 

6. Hence, we allow the application and 
direct that the notification or the Utkal 
Univeraty issued under item no. 146 data! 
21-9-67 be quashed. In the circumstances, 
there will he no order as to costs. 

7. PATRA, J.t I agree. 

ffRM/D.V.C. Petition allowed. 
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B. K. PATRA, J. 

M/s. Straw Products Ltd, Petitioners v. 
Registrar of Companies, Orissa, Opp Party. 

Company Act Case No. 6 of 1967, D/- 
80-10-1968. 

(A) Companies Act (1956), Ss. 17 (1) (a) 
and 293 (1) (e) — Alteration in Memoran- 
dum — Amendment enabling Company to 
make contributions towards national or poli- 
tical objects or political party — Not con- 
trary to law — Court not to refuse con- 
fifraation merely because it may conflict 
with proposed legislation. 

A special resolution of a Company pro- 
posing amendment of a clause in its Memo- 
randum of association so as to enable it “to 
contribute to or otherwise aid benevolent^ 
charitable, pob’tical, national and other insti- 
tuhons or objects of a pubbe, national or 
political character” is not contrary to law. 
The e.xpression 'other funds’ in S. 293(l){o) 
is wide enou^ to enable contributions or 
such kinds. Apart from the implied sanc- 
tion afforded by Section 293 (1) (e) of the 
Companies Act, the propwsed step can also 
be justified on the basis of Section 17(1 )fa) 
which is of very wide import and it can be 
said that the Company by contributing to 
the funds to political parties would bo 
carrying on business more efficiently. 
Though the Court has a discretion to con- 
firm or not to confirm an alteration even 
if the conditions laid down in Section 17 

LL/LL/F709/6S 
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are satisfied, yet it has to be borne in mind 
that it is primarily for the Company to 
decide whether it is for its good that it 
should make such contributions and it is 
not for the Court to tell the Company as 
to how it is to caiTj' on its business. If, 
therefore, the share holders of the Company 
after considering their oim interests have 
agreed that the funds of the Company may 
be utilised for contribution to the funds of 
a pohtical party, it is not for the Court to 
take a \new different from the view of the 
share holders when that view is not only 
not opposed to law, but falls within the 
pro\'isions of the Companies Act itself. AIR 
1957 Cal 234 and AIR 1960 Mad 2o/, Ref, 
to. (Para 9) 

The Court would not refuse to confirm 
such alteration merely because it is in con- 
flict with the proposed legislation in Parha- 
ment banning contributions to political 
parties by Companies. (Para 10) 

(B) Companies Act (1956), Section 17 — 
Alteration of Memorandum of Association 
— Alteration in objects to enable Company 
to carry on new business — Extent trf 
power — Confirmation fay Court — Matters 
to be conadered. 

The language of Section 17 (1) (ip of the 
Companies Act permits the alterations in 
the hlemorandum of Association of a Com- 
pany to enable it to carry on a business 
which is entirely a new departure from the 
business already carried on provided (a) that 
snch business is one which can conveniently 
or advantageonsly be combined with the 
existmg business of the company and (b) 
that this must he so under the existiDC 
circumstances and not under hypothetic^ 
circumstances. The additional business 
need not be even akin to the existing busi- 
ness but it must not be destructive of or 
inconsistent with and detrimental to the 
existing buriness. It must leave the exist- 
ing business substantially what it was be- 
fore 

The question whether any additional bnsL 
ness is one which may be conveniently or 
adi'antageously combined with the business 
of the Company earned on at the time 
when tlie special resolution is passed, is 
essentially a business proposifaon and must 
be determined by the persons engaged m 
the business of the Company. 

The Court can confirm the alteration 
cither wholly or m part subject to such 
terms and conditions as it may deem fit on 
being satisfied that the alterations soucht 
to be confirmed, are not be>oad the scope 
of Section 17 (1) and do not adverseh af- 
fect the nghts and interests of the members 
of the Company and/or of its creditors No 
hard and fast rule can be hid dowm as to 
the quantum of eaadenec necessar\’ for the 
satisfaction of _ flie Court, Tlie fact that 
tile Company is in a sound financial posi- 
and that the share-holders unanimously 
or b>’ majorih’ decision seek alte.-ations of 
the memorandum is a factum in fa\-our of 


confirmation thereof. AIR 19o/ Cal 593 
and AIR 1963 Cal 16 and AIR 1965 hlad 
76 and AIR 1967 RmJ 15 and AIR 1968 
AH 417 and (1963) 33 Com Cas 5S5 (Punj), 
ReL on; (19^) S3 Com Cas 811 (Pmij), 
Dist (Para 12) 

The petitioner Company engaged in flie 
manufacture of writing and printing paper 
and straw board etc. by a special resolution 
passed unanimously preroosea to amend a 
clause in its Memorandum of Association 
with a \new to undertake certain new busi- 
ness and applied for confirmation of flie 
alteration imder Section 17 of the Act 

Held that althou^ in some respects they 
appear to be ambitious it cannot at aH be 
said that any of the proposed activifa'es is 
either inconsistent wrfth the existing business 
or would be destructive of the same. The 
Directors who are in charge of &e day to 
day administration of the affairs of " the 
Company are of the view that the proposed 
actixnties can be efficiently and conveniently 
combined vrith flie axistiug business and 
how this would be so has been explained 
in the submissions made b 3 ' the Company 
which prima fade appear to be acceptable. 
Therefore the application should be allow- 
ed. (Paras 13, 16) 

Cases Referred; Chronological Paras 
(1967) AIR 1967 PunJ 15 (\^ 54) = 

37 Com Cas SSI (Punj), In re, 

New Asialio Insurance Co Ltd. 

(1966) AIR 1966 All 417 (V 33) = 

(1966) 1 Com LJ 292, Juggi Lai 
Kamlapat Jute Mills Cb. Ltd. v. 

Registrar of Companies 
(1963) AIR 1965 Cal 16 (\^ 52), In 
re. Standard General Assurance 
Co. Ltd. 

(1965) AIR 1965 Mad 76 (V 52) = 

ILR (19^ 1 Mad 666, In re, Dal- 
mia Cement (Bharat) Ltd. 

(1963) 33 Com Cas 5S3 (Punj), In re, 
Ambala Electric Supply Co. Ltd 
(1963) 83 Com Cas 811 (Punj), Pun- 
jab Distilling Industries Ltd. v. 

Registrar of Companies 
(1960) AIR 1960 Mad 257 (\’’ 47) = 

Com Cas o4, Natesar Spinning 

^ re 

(19^ .'\IR 19o, Cal 234 (\’’ 44) = 

2f Com Cas 361, Indian Iron and 
Steel Co Ltd. In re g 

(1957) AIR 1957 Cal 593 (V 44) = 

01 Cal WN 3(4, In re, Bhutoria 
Brothers (P.) Ltd. jg 

B. K. Mi^anti’, for Petitioners; R. K. 
Ghosh, for Opp. Part}*. 

. d®ER: 'pus is a petition under Sco- 
bon 1/ of the Inian A.c’^ /Act 

I of 1956) filed on bc.hnif of .Vf/s sS 
Products Limited (hereinafter called tl’" 
Company) basing its registered office at 
jayhaj-pur Raya^da in the district of 
Koraput for confirmation of the alterations 
in the Memorandum of Association of Iho 
Company. 
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2. The petitioner-Compariy was register, 
ed on the 6th August, 1938 under die pro- 
visions of the Companies Act, 1913 as a 
Company limited by shares. It is engaged 
in the manufacture of writing and printing 
paper and straw board etc. The authorised 
capital of the Company is Rs. 5,00,00,000 
divided into 2,00,000 7% Cumulative Re- 
deemable Preference Shares of Rs. 100 each 
and 30,00,000 ordinary shares of Rs. 10 
each. The objects for which the Company 
was formed are set out in Clause 3 of ite 
Memorandum of Association annexed to the 
petition as Annexure ‘A’. The principal ob- 
jects in brief are as under: — 

(1) To erect, purchase or take on lease 
or otherwise acquire any mills, works, 
machinery and other moveable and im- 
moveable properties appertaining to good- 
will of and any interests in, the business of 
manufacturing or dealing in straw board, 
card boards, mill board and/or paste board, 
vegetable oil, vegetable ghee, sugar, matches, 
cement, lime and artificial leather of all 
descriptions, and to acquire, purchase or 
hire forest or lands to grow and cultivate 
for the purpose of pulps and to 
acquire, estabh^ and maintain other centres 
for production of pulp and other incidental 
raw materials and fibrous substances. 

(2) To purchase or otherwise acquire at 
Bhopal or other parts of India or else^vhere 
lancl or to accept lease thereof, and on such 
lands to erect buildings for the works and 
purpose of the Company. 

(3) To carry on all or any of the busi- 
ness following namely, to manufacture 
pulps from straw of all description, wood, 
bamboo, rags, waste material of aU descrip- 
tion, and raw material of all other descri^ 
tion, straw boards, card boards, paste boards 
min boar^ and boxes from them such as 
cigarette packets, hosiery boxes, toilet boxes, 
shoe boxes, packing boxes, cloth boxes, 
fancy boxes and all other kinds of boxes, 
and to manufacture artificial leather and to 
manufacture crom in suit cases, hand bags, 
attache cases, hat boxes, holdalls dressing 
boxes, fancy boxes and aH kinds of cases 
and boxes to manufacture, sugar, matches, 
cement, hme, vegetable oil, vegetable 
^ee, to bleach and dye, and make 
vitriol, bleaching and dying materials and 
to do designing and printing of aU kinds 
and description by one or all methods of 
printing by printing machines or otherwise 
to carri’ on or be interested in the business 
of flour miU proprietors, pressmg and 
ginning null proprietors, sugar mnl pro- 

E rietom, match factory proprietors, cement 
ictorj' proprietors, Hme factory proprietors, 
vegetable oil factor^’ proprietors, venetable 
ghee factoiy proprietors and oil mill pro- 
prietors, paper mill and/or board mill pro- 

g rietors and ice manufacturers in all their 
ranches. 

(4) To carry on the business of cultivat- 
ing, growing, buying, selling or otherwise 
and generally dealing in Kapas cotton (includ- 


ing ginning, pressmg and baling), pulps and 
chemicals required into processes, and seeds 
and other country produce of all kinds and 
also all other merchandise of every descrip- 
tion. 

(5) To carry on the business of cultiva- 
tors,^ growers, buyers, manufacturers, deal- 
ers in sugarcane, sugar or sugar products 
and other vegetable products or other pro- 
ducts of the sod. whatsoever manufacturers 
and dealers in vegetable oils, od seeds and 
od cakes, refiners, fruit growers and pre- 
servers in aU the branches of such business 
and to purchase, sell, dispose of, deal in and 
act as merchants and agents for or in con- 
nection with all or any such products or 
produce or the products and produce of 
such business, or any of them. 

(6) To establish and support or aid in 
the establishment and support of associa- 
tions, institutions, funds, bWs, and conve- 
niences calculated to benefit employees or 
ex-employees of tire Company (or its pre- 
decessor in business) or tire dependents or 
coimections of such perspns and to grant 
pensions and aDowances, and to m^'e pay- 
ments towards insurance, and to give such 
aid generally as the Company shall tbintr 
fit. To subscribe to or otherwise aid bene- 
volent, charitable, national and other insti- 
tufion or objects of a pubhc character, or 
winch may have any moral or other claiTnc 
to support or aid by the Company by rea- 
sons of the locality of its operations or 
otherwise. 

3. Shortly after its incorporation the 
Company commenced business and has been 
canymg on its business all over the country. 
By a special resolution of the Company 
(Aimexure-'B’) duly passed in accontoce 
with sub-section (2) of Section 189 of the 
Companies Act, 1956 at the 27th Annual 
General Meeting of the members held on 
the 21st July 1966 at its registered office 
after due notice dated 18th June, 1966 (An. 
nexure ‘C) sent to the members of the Com- 
pany as provided under the Act, it was re- 
solved unanimously to amend Cl. 3 (10) 
(Vm) of the Compan/s Memorandum of 
Association by incorporating there in the 
words and terms "‘pobtical’ and ‘national 
and pohtical’. The resolution provided for 
substitution of the following in placo of 
Clause 3 (10) (Vm):— 

“3 (10) (vm) To establish and support 
or aid in the establishment and support of 
Association, institutions, funds, trusts and 
conveniences calculated to benefit employees 
or ex-employees of the Company (or its 
predecessors in business) or the aependents 
or connections of such persons and to grant 
pensions and allowances and to mal:e pay- 
ments towards insurance and to gi\e sui 
aid generally as the Company shall think 
fit; to subscribe to or otherwise aid, bene- 
volent, charitable, political, national and 
other institutions or objects of a pubhc, 
national and poHtical character or which 
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may have any moral or other claims to sup- 
TOit or aid Idv the Company by reason of 
me locah'ty of its operations or otherwise.” 

4. Subsequently by another resolution 
of the Company (Annexure T)’) duly passed 
in accordance with sub-section (2) or Sec- 
tion 189 of the Act at an extraordinary 
general meeting of the members held on the 
6th December 1967 at the registered office 
of the Company, after due notice dated 2nd 
November, 1967 (Annexure ‘E’) sent to the 
members of the Company as provided in 
the Act. It was resolved unanimously to 
alter Clause 3 of the Company’s Memoran- 
dum of Association in the manner indicated 
below: — 

The existing sub-clause (101 of Clause 3 
diall be renumbered as sub-clause (18) and 
8 more sub-clauses (10) to (17) were to 
be inserted after sub-clause (9). These are 
indicated in para. 10 of the petition. The 
proposed sub-clauses cover several items of 
activities which the Company proposed to 
take up. 

hir. R. K. Ghosh appearing for the Regis- 
trar of Compaiues vehemently opposed the 
incorporation of several items in the objects 
of the Company on grounds to be herein- 
after referred to. The relevancy need and 
justification for each of the proposed items 
was therefore thorou^y discussed at the 
time of hearing of this application. As a 
result thereof Mr. B. K. Mohanty, the learn- 
ed Advocate appearing for the Company 
filed on 12-9-68 a memo to recast para 10 
of the petition in the manner indicated in 
the memo. IVhat has been done is that he 
abandoned some of the proposed additions 
to the objects of the Company, Conse- 
quently, the resolution as it would stand 
after this alteration would be as under: 

“Resolved that subject to the confirma- 
tion by the High Court, Clause HI of the 
Memorandum of Association of the Com- 
pany be altered as follosvs- — 

(i) That the existing sub-clause (10) bo 
renumbered as sub-clause fl8). 

(u) That the following sub-clauses (10) to 
(17) be inserted after sub-clause (9). 

10 (a) To carry on the business of pro- 
cessors, producers, imjxirters, exporters, 
buyers, suppliers, stockists, agents, mer- 
chants, dktnbutors and concessionaries of 
and dealers in general merchandise goods. 

(10) (b) To carry on the business of 
manufacturers, fabricators, processors, pro- 
ducers, growers, makers, importers, export- 
ers, buyers, sellers, suppliers, stockists, 
agents, merchants, distributors and conces- 
sionaries of and dealers in commodities of 
ell or any of the following: 

(0 Office equipments of aH descriptions, 
machineiy- parts, computors, articles, parts, 
aimponents, apparatus, instruments, gadgets 
contraptipn^. tools, stores, spare 
parts, utcns^ things, appliances of all des- 
cnpti on ^ and materials pcrtaming to the 
Sutoresaid* 


(ii) Syn&etic yam, dodies and materials, 
rubber and elastomers, synthetic resins, car- 
bon block, rabber latex, plastics, latereis, 
and formulations, thereof including reclaim- 
ed mbber and other lands of resins, tub 
ber and plastic products, starch and other 
sizing materials, textile intermediates and 
compounds, 

_ (iii) All types of chemical caustic soda, 
disinfectants and of electrical, photographi- 
cal apparatus and materials of paper, board 
plastic mbber and elastomer base. 

(iv) Oib, colours, paints, varnishes, lac- 
quers, pijpnents, enamels, dyestuffe, fertili- 
zers, pesticides, insecticides, surface active 
agents and glycerine. 

(v) Carbons, inks, paper and stationery 
goods. 

(vi) Petrochemicals and other sjmthetics, 
chemical and other substances of all kinds, 
basic intermediate or otherwise. 

(vii) Nitrogen, oxj'gen and other in- 
dustrial and domestic gases.” 

(11) To carry on business as timber mer- 
chants, saw mill proprietors and timber 
growers and ^ to bny, sell, grow, prepare for 
market, manipulate, import, e,Tport and ripgl 
in timber and wood of all lands and to 
manufacture and deal in veneers, veneer 
products, veneer for tea-chests, paddng cases 
mid^ commercial boards, decorative veneeis, 

boards, block boards, comtxisite 
boamt TOmpi^ed board^ pressed boar^, 
nard boards, ship boards, bent wood, mould, 
ed wood and articles of all lands in the 
manufacture of which timber or wood is 
nsed. 

(12) To CTte^e, press, prepare, process, 
buy, sell, distribute, trade, stodc, barter, ex- 
chmige, pledg^ make advances upon, spe- 
culate, ^ enter into forward transactions or 
otherwise deal in seeds, mbber, fooderains, 
foreste, agncinhiral and natural produce of 
aU km^; ^d to manufacture and deal in 
oils and other products obtained finm such 
produTO and to develop farms and planta- 

above items ana com- 
^ other commodity or pro- 

(either in connection 
with the aforesaid business or as distinct or 
separate business) the business of trans- 
Fwrters, enmneps, chemists, printers, car. 
ners, mechimcs, researchers, technicians, 
desiCTcrs, planers, advisors, consultants, 
piiTchasers, sellers, erectors, managers, super- 
mtendents, managers and to dcv’elop. ac- 
quire, supply plans, dravrings, estimates, 
project repiorts and know-how for iadus- 
tn^ tnisincf^, companies and public bodies 
end Governments, 

(14) To work or nromofo or acquire clec- 
tncaJ and other undertakings for generating 
clectncitj' or other energy for running the 
Company s mills, factories etc., or otherwise 
und to supply it to others and to work or 
establish as electrical contractors, engineers, 
etc. and to take and execute contracts for 
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the erection and distribution of trans- 
mission lines and sub-stations. 

(15) To act as stockists, commission 
agents, manxifacturers' representatives or 
agents, selhng and purchasing agents, 
dealers, suppliers, distributors, brokers, trust- 
ees, attorneys and to transact all kinds of 
agency business. 

(16) To guarantee the payment of money 
unsecured or secured by or payable under 
or in respect of bonds, debentures, deben- 
ture stock, contracts, mortgages, charges, 
obligations and other securities of any Com- 
pany or of any authority. Central, State, 
Municipal, Locm or otherwise, ^ or of any 
person whomsoever, whether incorporated 
or not and generally to transact all kinds of 
guarantee business to guarantee the issue of 
or the payment of interest on the shares, 
debentures and debenture-stock or other 
security or obligations of any company or 
association and to pay or provide for broker- 
age, commission ana rmoerwriting in res- 
pect of any such issue, and to further tran- 
sact all lands of trust and agency business. 

(17) To issue on commission, subscribe 
for, pmrchase or otherwise acquire and sell, 
di^ose of. exchange, hold and deal in shares, 
stocks, bonds, debenhues, debenture stock, 
public securities or other securities issued 
by any authority. Central, State, Municipal 
or locaL 

(iii) That the existing sub-clause (10) M 
herein renumbered as sub-clause (18) (v) be 
substituted by the foUovring sub-claxrse: — 

(18) (v) To amalgamate, enter into part- 
nership or into any arrangement for sharing 
profits, union of interests, co-operah’on, joint 
venture or reciprocal concession, or for 
limiting competition with any person, firm 
or body corporate whether in India or out- 
side carrying on or engaged in, or about to 
carry on or engage in any business or tran- 
saction which the Company is authorised to 
carry on or engage in or which can be 
carried on in conjunction therewith or which 
is capable of being conducted so as 
directly or indirectly to benefit the Com- 
pany and further to enter into any arrange- 
ment or contract with any person, associa- 
tion or body corporate whether in India or 
outside for technical collaboration, technical 
know-how or for such other purpose 
that may seem calculated (sic.) beneficial 
and conducive to the objects of the Com- 
pany. 

(iv) That the existing sub-d. (101 (xviil 
herein renumbered as sub-clause (18) (xvii) 
be subsbhited by the foUowmg sub-dause: 

(18) (xvii) To lease, let out on hire, mort- 
rage, pledge, hypothecate, sell or otherwise 
dispose of the whole or any part or parts 
of the undertaking of the Company or any 
land, business, property, rights or assets of 
any kind of the company or any share or 
interest therein respectively in such manner 
and for such considerabon as the company 
may think fit, and in particular for shares, 
debentures or securities of any other body 


corporate having objects altogether or in 
part similar to those of the Company. 

5. It may also be stated that by the 
memo referred to above it was also propo_ 
sed to delete from the proposed clause 3 
(10) (VIII) the word “political” as it oo- 
cuis for the first time. 

6. It is averred in the petition that the 
Company is in a good financial posibon and 
has sufficient working capital, that its assets 
amount to Rs. 7,91 ,84,9.24 and deducting 
therefrom the liabilities amounbng to 
Rs. 2,84,87.163 the net assets come to 
Rs. 5,07,47,061. It is reflected in the an- 
nual report for the year 1966 of the Com- 
pany (Annexure 

7. The Registrar of Companies, Orissa 
objects to the proposed alterab'ons in the 
objects of the Company on several grounds. 
Regarding the proposed iterations to 
Clause 3 (10) (Vlil) of the memo it is con- 
tended that this step is in conflict with the 
proposed legislation in Parliament banning 
contributtons to political parties by Com- 
panies. Regarding the proposed alterations 
covered by the resolution dated 2nd Novem- 
ber, 1967 it is contended that the proposed 
alterations are neither necessary nor re. 
quired to enable the Company’s business to 
be carried on more economically or more 
efficiently and that they are inconsistent, 
with the existing business of the Company 
and if allowed, they would not leave the 
existing business substantially as it was be- 
fore. The proposed alterations do not come 
within the concept of “some business 
which under existing circumstances, may 
conveniently or advantageously be combin- 
^ -with the business of the Company. It 
is true that although the m ain business of 
the Company is the manufacture of straw 
boards and paper, it has certain subsidiary 
and ancillary powers, but they are in es- 
sence associated objects and related pur- 
Xjoses. The name of the Company as 
“Straw Products limited” would be illogical 
and misleading to the world dealing with 
the petitioner company if they are permitted 
to carry on business in the proposed items 
which CMnot by any means be called busL 
ness which under the existing circumstances 
may conveniently or advantageously be 
combined with the business of the Company, 
Although apparently the Company is in a 
good nnancim jMsition the excess of assets 
over liabilities being above 5,00,00,000 00, 
a scrutiny of the balance sheet Annexure T* 
shows that major portion of the capital of 
the petitioner-comp^y is locked up in fix- 
ed assets and there is no proper scope and 
finance for the additional business, which 
the petitioner-company proposes to undeiw 
take. The Re^strar has also annexed to 
the affidavit a copy of the letter received 
from one Sri B. A. Ojha of Hyderabad a 
shareholder of the Company addressed to 
the Company Law Board objecting to tha 
additional new business on the ground that 
there would bo no adi^tage from it to the 
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shareholders as the profits of the Company 
would be plou^ed back mto the busi- 
ness thereby depnving the share-holders 
of then di\nden(£ The Re^strar finally 
praj's diat m the best mterest of all con- 
cerned and for the protection of the inter- 
ests of the shareholders against dnectore 
embarking on spunous and doubtful busi- 
ness and squandering companj’’s trading 
funds under the cover of \ague and ambi- 
guous object clause in the memorandum, 
the Court should not confirm its resolutions. 

8. Section 17 of the Compames Act 
deals with the special resolution for altera- 
tion of the memorandum of a Company and 
its confirmabon by the Court, Sub-sections 
(1) and (2) of that Section read as under:. 

“(1) A Company may, by special resolu- 
tion alter the provisions of its memorandum 
so as to change the place of its registered 
office from one State to another, or with 
respect to the objects of the Company so 
far as may be required to enable it — 

(a) to carry on its business more econo- 
mically or more efficiently; 

(b) to attain its main purpose by new or 
improved means; 

(c) to enlarge or change the local area 
of its operations; 

(d) to carry on some business which 
under eidstmg drcumstances may conve- 
niently or advantageously be combined 
with the business of the company; 

(e) to restrict or abandon any of the ob- 
jects specified in the memorandum, 

(f) to sell or dispose of the whole, or any 
part, of the undertaking, or of any of the 
undertaking, of the company; or 

(g) to amalgamate with any other com- 
pany or body of persons 

(2) The alteration shall not take effect 
TTniil, and except in so far as, it is confirm- 
ed by the Comt on petition.” 

9. Mr. B K. Mohanty for the petitioner 
states that the prcroosed alterations fall with, 
in the purview of the Clauses (a) and (d) 
of sub-secbon (1). I would firrt take up 
the special resolution passed imanimously at 
the annual general meeting of the share 
holders of the Company held on the 21st 
July, 1966 and which essentially relates to 
contnbutions to be made by the Company 
to funds of political parties In this con- 
nection a reference may be made to Sec- 
tion 293 (1) (e) of the Indian Companies 
Act which runs as follows — 

"(1) The Board of Duectors of a pubhc 
company, or of a pnvate company wmch is 
a subsidiarj’ of a pubhc company” shall not, 
except wath the consent of such 'public com- 
pany or subsidiar)* in general meeting — 

S X X X 5 

(e) ^ contribute, after the commencement 
of tto Act, to charitable and other funds 
not directly relating to the business of the 
company or the welfare of its emploj ees, 
My amomts the aggregate of whidi wiH’ 
in any financial year, exceed twenty-five 


thousand rupees, or five per cent of its 
average net profits as determined in accord- 
ance with the provisions of sections S49 and 
850 durmg the three financial years im. 
mediately preceding, whichever is greater." 
The expression “other funds” in S 293(l)(e) 
is svide enough to enable contributions of 
the lands roecified in the special resolution 
to be made by the Company. It caimot 
therefore be stated that the proposal is 
contrary’ to law. Indeed what an inmvidual 
can lawfully do, can be done by a Com- 
pany and there being nothing to prevent 
any individual from making any contribu- 
tions to the pohtical funds of a party, a 
Company cannot in law be prevented from 
doing so. Apart from tbe implied sanction 
afforded by S. 293 (1) (e) of me Compaiues 
Act, the proposed step can also be jurtified 
on the basis of Section 17 (1) (a) which is 
of very’ wide import and it can be said that 
the Company by contributing to the funds 
to politick parties would be carrying on 
business more efficiently. True it” is that 
the Court has a discretion to confirm or not 
fp confirm an alteration ex’en if the condi- 
tions laid down in Section 17 are satisfied. 
But it has to be borne in mind that it is 
primarily for the Company to decide whe- 
ther it is for its good that it should make 
such contributions and it is not for the 
Court to tell the Company as to how it is 
to carw on its business. If therefore the 
share holders of the Company after consi- 
dering their own interests nave agreed tbaf 
the funds of the Company may be utilised 
for contribution to the funds of a pohtical 
pi^y, it is not for the Court to take a x’iew 
dmerent fipm the x’iew of the share-holders 
when that x’iew is not only not opposi^ to 
law, but mik within the prov’isions of the 
Companies Act itself. 


The learned Advocate for the Registrar 
has not brought to my notice any decision 
in which a contrary view has been falcen. 
Although in the case of Indian Iron and 
Steel Company Ltd., 27 Com Cas 861 = 
1957 Cal 234) P. B. Mukharji, J. of 
the Calcutta BKgh Court while reco^ising 
that the wide powers of the amendment 
^'en by Section 17 (1) (a) to amend the 
objects in order to enable a company to 
cany’ on its business more economically or 
more efficiently are large enousi to permit 
a company to contribute to 'the pohbcal 
funds of pohtical parties as a measure of 
effident business manacement, thoucht it fit 
to impose certain conditions mainK' aimed 
at giving full pabhcity to the quahbim of 
contribution to be made to the funds of 
political parties and directed th?.t the sane, 
lion would remam effective initiallv for a 
period of six years, to bo extended' on fur- 
ther appheation 


R^aswami, J of the Madras High Court 
in Natesar Spmning and Weavinc NftDs 
(P) Ltd., SO Com Cas 54 = (AIR 1960 Mad 
257) refemng to the aforesaid decision of 
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Buie 13. His case was that the appellant 
in Miscellaneous Appeal No. 105 of 1964 
had entered appearance in the suit and, 
thereafter deliberately left doing pairvi 
in the suit and, as such her application 
was not maintainable. The further case of 
respondent No. 1 was that the applicants 
in both the appeals were jointly do- 
ing pairvi through their relation and had 
knowledge about the suit and sufncient 
opportunity to appear before the Court 

6. The records of the money suit dis- 
close that the appellant in Miscellaneous 
Appeal No. 105 of 1964 filed vakalatnama 
and v/Titten statement in the suit on the 
1st February and the 10th April 1963 
respectively. The records of the money 
suit further disclose that on the appli- 
cation of respondent No. 1 the Court 
passed an order for substituted service, 
as the appellants were avoiding summons. 
The order of the Court below dated the 
28th February 1963 goes to indicate ttat 
the same had already been duly publish- 
ed in the Calcutta Gazette. 

7. In order to prove her case, the ap- 
pellant in Miscellaneous Appeal No 105 
of 1964 examined seven witnesses includ- 
ing herself. Respondent No. 1 examined 
three witnesses The learned Subordinate 
Judge, on a consideration of the evidence 
on record, has found that her plea that 

"Description of Period of 

Application, Limitation. 

By a defendant for an order to Thirty days, 
set aside a decree passed cz parte. 

On the findings arrived at by the Court 
below the appellant had knowledge about 
the suit and the ex parte decree passed 
therein. Learned counsel for the appel- 
lant has, however, contended that the 
period of limitation should be counted 
from the date of knowledge of the 
ex parte decree which, according to 
the appellant, was the 1st July 

1963 I am unable to accept this 
submission of learned counsel as the 
date of knowledge put forth by the ap- 
pellant has not been accepted fay the 
Court below for cogent reasons The 
starting point of the period of limitation 
must, therefore, be held to be the date 
of the ex parte decree, namely, the I5fh 
May 1963 Therefore, the application 
filed by this appellant, as has been right- 
ly held by the Court below is barred by 
limitation. 

9. Fliscellaneous Appeal No 104 of 

1964 has been filed by the sons of the ap- 
pellant in Miscellaneous Appeal No 105 
of 1964. The record of the money suit 
does not disclose that either of the two 
appellants had entered appearance in the 
suit at any stage. The learned Subordi- 
nate Judge however, has arrived at a 
clear finding that the appellants had 
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her case was looked after by her karpar- 
daz who died on the 2nd May 1963 has 
not been established. He had also found 
that she had full knowledge of the date 
on \yhich it was decreed ex parte. Ac- 
cordingly, her application under Order 
IX, Rule 13 was held to be barred by 
limitation, 

8. Mr. Rajgarhia on behalf of the ap- 
pellant, has challenged with his usual 
vehemence the findings arrived at by the 
Court below but in my opinion the de- 
cision of the learned Subordinate Judge 
proceeded on a proper assessment of the 
evidence on record and nothing sub- 
stantial has been pointed out by learn- 
ed counsel to discredit the evidence of the 
witnesses examined on behalf of the res- 
pondent No. 1. As already stated, the 
appellant had entered appearance in the 
suit and filed her written statement Her 
written statement and vakalatnama are on 
record. Therefore the oral evidence ad- 
duced on behalf of respondent No. 1 is 
in conformity with the documentary 
evidence on record The Court below has 
rightly held that the application was 
barred by limitation. Article 164 of the 
old Limitation Act, which is apphcable to 
the facts of the present case, runs as 
follows: — 

Tima from ■vzhioh period 
begins to mn. 

The date of the decree or where summons 

was not duly served when thejipphcant has 

knowledge of the deoree.” 

knowledge of the suit along with their 
mother and of the date fixed for its 
hearing and, as such their application 
under Order IX Rule 13 was barred by 
limitation. 

This finding of the Court below is 
also based on a consideration of the evi- 
dence on record and the facts and circum- 
stances of the case. Mr. Rajgarhia. for the 
appellant, has contended that the find- 
ing is not justified on the state of evi- 
dence on record, but to my mind, the 
finding arrived at by the Court below on 
this point cannot be successfully chal- 
lenged. It will, however, be not neces- 
sary to refer to the arguments advanced 
by Mr. Rajgarhia in view of the order 
passed by the Court for substituted ser- 
vice on the appellants under Order V, 
Rule 20 of the Code of Civil Procedure 
in the suit Sub-rules (1) and (2) of rule 
20 of Order V run as follows:— 

"(1) Where the Court is satisfied ttiat 
there is reason to believe that the defen- 
dant is keeping out of the way for the 
purpose of avoiding service, or that for 
any other reason the summons cannot 
be served in the ordinary way the Court 
shall order the summons to be served by 
affixing a copy thereof in some conspi- 
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cuous place in the Court hoiise, and also 
upon some conspicuous part of the 
house (if anyl in which the defendant is 
known to have last resided or carried on 
business or personally worked for gain 
or m such other manner as the Court 
thinks fit 

(2) Service substituted by ordCT 
of the Court shall be as effectual as if it 
had been made on the defendant per- 
sonally." 

It is well settled that the words "shall 
be as effectual as if it had been made 
on the defendant personally” do not neces- 
sarily mean that the summons had been 
duly served but only that such service 
IS as effectual as personal service for the 
purpose of going on with the proceedings 
in Court, and in spite of such ser\dce, 
jit is open to the defendants to show that 
he had no knowledge of the claim. 

Mr. Rajgarhia has, however, contended 
that substituted service can only be due 
service in the eye of law when the con- 
ditions laid down in sub-rule (1) were 
fulfilled. In support of his submission he 
has placed reliance on Shanmukhi y. 
Venkatarami Keddi, AIR 1957 Andh Pra 
1 (FB) This Full Bench decision of 
Andhra Pradesh High Court supports the 
contention of learned counsel that sub- 
stituted service can be only effective if 
the conditions laid down in sub-rule (1) 
were established and that it is open to a 
defendant to establish that he never 
avoided service and that, in any case, 
notice of the claim had not been brought 
home to him I respectively agree with 
the view of their Lordships in the afore- 
said case but so far as the present case 
is concerned the appellants, in their ap- 
plication under Order I3L Rule_ 13, did 
not allege that the conditions laid down 
m sub-rule (1) had not been fulfilled or 
that in spite of the substituted service, 
they had no knowledge of the claim. As 
a matter of fact in their application under 
Older IX, Rule 13, no mention whatso- 
ever had been made of the substituted 
service. 

It has, therefore, to be held that the 
substituted service was duly effected on 
the appellants and the (sic) to be regard- 
ed as effectual as if it had been made on 
them personally. The starting point of 
hmitation will therefore, be the ISth 
May 1903, on which date the ex parte 
decree w'as passed. The application filed 
bv these appellants on the 13th July 
1963 under Order IX. Rule 13 was also 
barred by time. 

10, For the reasons stated above, there 
Is no merit in either of these appeals 
which are. accordingly, dismissed but 
without costs 

11. K. B. N, SINGH, J. : — I agree. 

JUM/D.V.C. Appeals dismissed. 
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ANWAR AHMAD AND 
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Bahadur Singh, Appellant v. Fulesh- 
war Singh and others. Respondents. 

A F. O. O. No. 110 of 1965. D/- 12-7- 
1968, from order of Sub. J., Madhiptua, 
D/- 3-3-1965. 

(A) Limitation Act (1908), Art. 158 — 
Date of service of notice — It meai^ in- 
formal notice and not only intimation. 

Article 158 of the Limitation Act la^ 
down that an application under the Arbi- 
tration Act to set aside an award or to 
get an award remitted for reconsideration 
must be filed ■within thirty days from 
"the date of service of the notice of filing 
of the a-ward.” (Para 5) 

There is no ground to construe the ex- 
pression ’date of service of notice’ in 
column 3 of Article 158 to mean only a 
notice in •writing served in a formal man- 
ner. I^Tjen the Legislatiure used the word 
’notice’ it must be presumed to ha've 
borne in min d that it means not only an 
intimation but also an inf ormal one. 
Similarly, it must be deemed to have in 
mind the fact that service of a notice 
would include constructive or informal 
notica AIR 1962 SC 666, Applied; AIR 
1960 Pat 201, Disting. (Para 5) 

(B) Arbitration Act (1940), S. 30 — 
Registration Act (1908), S. 23 — Award 
made — A’ward copied on stamped paper 
next day — Award is not invalid. 

Section 23 of the Registration Act, la 3 rs 
down that a copy of the decree or order 
may be present^ •within four months 
from the date on which the decree or 
order "was made. The a'ward is an order 
of the Arbitrators and, according to this 
section, a copy of it may be prepared if 
it is to be registered. 'Therefore where an 
award is made and copied out on a stamp- 
ed paper only on the next day for reg^ 
tration the award Is not rendei^ invalid. 
AIR 1941 Pat 215, Dist (Para 7) 

(C) Contract Act (1872), S. 29 — Refer- 
ence for arbitration — Vagueness in 
agreement — (Arbitration Act (1940), S. 2 
(a)). 

A comparison of the two illustrations 
of S, 29 makes it manifest that, in cases 
where, from the surrounding circumstan- 
ces, the meaning of the agreement is 
capable of being made certain, the agree- 
ment is not void but can be enforced. 

(Para 9) 

Therefore, where it vras clear that the 
(fispute •V’hich was referred for arbitra- 
tion was a dispute relating to a shop 
©•wned by the partnership and from the 
discussion in the judgment of the Court 
It also appeared that the parties appear- 
ed before the arbitrators and never chal- 
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lenged their iurisdiction to proceed with 
the arbitration the agreement for refer- 
ence cannot be said to be vague. 

(Para 9) 

Cases Eeferred: Chronological Paras 
(1962) Am 1962 SC 666 (V 49) = 

(1962) 2 SCR 551. Nilkantha Sid- 
ramappa v, Kashinath Somanna 5 

(1960) AIR 1960 Pat 201 (V 47) = 

1959 BUR 723, Deep Narain Singh 
V. ML Dhaneshwari 5. 7, 8 

(1957) Am 1957 All 406 (V 44), 

Radha Kishan v, Sapattar Singh 9 

(1957) Am 1957 Pat 417 (V 44) = 
nm 36 Pat 35, Basant Lai v. 
Surendra Prasad 6 

(1956) Am 1956 Cal 321 (V 43) = 

60 Cal Vm 471 (FB), Saha & Co. 

V. Ishar Singh Kripal Singh & Co. 6 
(1950) Am 1950 Pat 445 (V 37). 

Jai <^vind Singh v. Bagal Lai 
Singh 8 

(1946) Am 1946 PC 72 (V 33)=ILR 
(1946) All 193, Chhabba Lai v. 

Kallu Lai 6 

(1941) Am 1941 Pat 215 (V 28) = 

7 BR 864. Chhati Lai v. Ram- 
chariter 7 

R. S. Chatterji, Ramdev Sinha ^d 
H. R. Das, for Appellant; Gorakh Nath 
Singh and B. N. Mandal, for Respondents. 

SHAaiBHU PRASAD SINGH, J. 

This appeal by the plaintifi arises out of 
an application dated the 5th May 1962 
for making an award on a reference 
made outside the Court a rule of the 
Court, which was registered as a title 
suit. 

2. According to the plaintiS’s case, he 
and defendant no. 1 entered into a part- 
nership business in which the plaintiff 
was to supply the capital and to have 
eleven annas share and defendant no. 1 
was to have five annas share. In August 
1959, they started a shop of stationery 
goods in the town of Saharsa. In Novem- 
ber 1961, there was a dispute between 
them and, on the 5th December 1961, 
they entered into an agreement to refer 
the matter for arbitration by four arbi- 
trators ■who were made defendants 2 to 5 to 
the suit One of them, Manzar Alam, ac- 
cording to the plaintiff, was to act as the 
umpire. They executed two documents. 
Exhibits 1 and 1(a). separately showing 
that they agreed to refer the case for 
arbitration. It appears that on the 3rd 
April 1962, the arbitrators pronounced the 
award and agned iL It was re-written 
on stamped paper on the 4th April, 1962 
and was registered on the 5th April, 1962. 
A notice of the award was served on the 
plaintiff on the 7th April, 1962. Two 
more persons were made parties to the 
suit as defendants 6 and 7 who. accord- 
ing to the plaintiff, were merely his be- 
namidars and had nothing to do with the 
buanessL 


Z. After the notice was served upon 
him, defendant no. 1 appeared in court 
on the 16th June 1962. The avrard was 
actually filed in Court on the 11th May 
1963. On the 12th June 1963, defendant 
no. 1 filed an apphcation before the Court 
below that the award had been filed and 
kept in safe custody and that he 
wanted to inspect it On the 11th Janu- 
ary 1964, he filed his objection, alleging 
inter aha, that there was no valid refer- 
ence inasmuch as he was made to sign the 
agreement for reference imder undue 
influence and coercion, that the award 
w^as invalid for the arbitrators had mis- 
conducted themselves, that defendants 6 
and 7 had interest in the partnership 
and were not mere benamidars of the 
plaintiff and, as they were no party to 
the reference, the award could not be 
enforced, that the reference was void as 
it was vague, that the reference was also 
bad because it was in respect only of a 
part of the partnership business and not 
in respect of the canteen business owned 
by the partners in Sour Bazar in Saharsa 
and that the arbitration was bad because 
no umpire was, in facL appointed. He 
alleged various misconducts on the part 
of the arbitrators which need not be refer- 
red to except three items, namely, that the 
arbitrators did not take into accoimt the 
damaged articles of the shop and did 
not assess any value with respect to them, 
that they fixed the valuation of the other 
articles with the help of outsiders and 
that they re-wrote the award on the 4th 
April, 1962 after they had pronounced 
and signed it a day earlier. 

4- The Court below has found in 
favour of the plaintiff on all points ex- 
cept on the questions of vagueness of the 
reference and three misconducts stated 
above. It has held that the reference was 
vague and the arbitrators did commit the 
aforesaid three misconducts and. accord- 
ingly, set aside the award and refused 
to pass a decree in terms thereoL 

5. Mr R. S. Chatterji, appearing for 
the appellant has argued that as the ob- 
jection of defendant no. 1 (respondent 
no. 1 before this Court and to be referred 
to as the respondent hereafter) was filed 
beyond thirty days of the filing of the 
award it was time barred and that this 
fact should have been taken into consi- 
deration by the Court below and it should 
have pass^ a decree in terms of the 
award. There can be no doubt that the 
respondent came to know of the filing of 
the award on the 12th June 1963 when 
he filed an application for its inspection 
and his objection was obviously beyond 
thirty days from that date. Article 153| 
of the Indian Limitation Act (Act DC of 
1908) lays down that an application under 
the Arbitration Act (Act 10 of 1940) to 
set aside an award or to get an award 
remitted for reconsideration must be 
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filed within thirty days from "the date 
of service of the notice of fili n g of the 
award” It was contended by learned 
counsel for the respondent that, as no 
notice was served on the respondent in 
this case, there could be no question of 
limitation, and reliance was placed on a 
Bench decision of this court in Deep 
Narain Smgh v. Mt. Dhaneshwari, AIR 
1960 Pat 201, where it has been held 
that, if the required notice is not served, 
the question of limitation under Article 
158 does not arise. In NUkantha Sid- 
ramappa v. Kashmath Somanna, AIR 1962 
SC 666, it was observed; — 

"We see no groimd to construe the ex- 
pression 'date of service of notice’ in 
column 3 of Article 158 of the Limitation 
Act to mean only a notice in writing 
served in a formal manner. When the 
Legislature used the word 'notice’ it must 
be presumed to have home in mind that 
it means not only an intimation but also 
an informal one. Similarly, it must be 
deemed to have in mind the fact that 
service of a notice would include con- 
structive or informal notice. If its inten- 
tion were to exclude the latter sense of 
the words 'notice’ and 'service’ it would 
have said so explicitly. It has not done 
so here. Moreover to construe the ex- 
pression as meaning only a written notice 
served formally on the party to be 
effected, will leave the door open to that 
party even though with full knowledge 
of the filing of the aivard he has taken 
part in the subsequent proceedings, to 
challenge the decree based upon the 
award at any time upon the ground that 
for want of a proper notice his right to 
object to the filhig of the award had not 
even accrued. Such a result would stultify 
the whole object ^ which underlies the 
process of arbitration — ^the speedy deci- 
sion of a dispute by a tribunal chosen by 
the parties.” 

In view of these observations of their 
Lordships of the Supreme Court, on tiie 
facts of this case, it has to be held that 
the starting point of hmitation for filing 
an objection to the award by the respon- 
dent would be the 12th June 1963 The 
observations of this Court in Deep Narain 
Singh’s case, AIR 1960 Pat 201 which 
were made on a reference to the special 
facts of that case have got no applica- 
tion hern 

G. It was next contended by Mr. 
Gorakh Nath Smgh for the respondent 
that the question of limitation would 
arise only in respect of two misconducts, 
namely, that the arbitrators did not tal;e 
into account the damaged articles of the 
shop and that they fixed the valuation 
of the other articles with the help of out- 
siders, but the plea that the award was 
inmlid because of the ^'agueness of the 
reference and that it was re-written 


were beyond the scope of Section 30 of 
the Arbitration Act and could not be held 
to have been barred by limitation 
Reliance was placed on a Bench decision 
of this Court in Basant Lai v. Suren^a 
Prasad, AIR 1957 Pat 417 and a decision 
of their Lordships of the Judicial Com- 
mittee in Chhabba Lai v. Kallu Lai, AIR 
1946 P. C. 72 that the expression "other- 
wise invalid” in Sec. 30 of the Indian 
Arbitration Act and paragraph 15 of Sche- 
dule II to the Code of Civil Procedure 
does not include objections challenging 
the existence or validity of an arbitra- 
tion agreement A contrary view WM 
taken in Saha & Co. v. Ishar Smgh Kri- 
pal Singh & Co., AIR 1956 Cal 321 (FB) 
by the majority of a Full Bench of 'toe 
Calcutta High Court; but that dedsiop 
was dissented from by a Bench of this 
Court in Basant Lai’s case, AIR 1957 Pat 
417 anth as the latter decision is binding 
on us, it is not proposed to examine the 
correctness of the proposition in detail 

7. In support of his contention that 
the award was bad because it was re- 
written, Mr. Singh relied on a Bench 
decision of this Court in Chhati Lai v. 
Ramchariter, AIR 1941 Pat 215 and also 
the decision in Deep Narain Singh’s case, 
AIR 1960 Pat 201 already referred to In 
Deep Narain Singh’s case, AIR 1960 Pat 
201 additions had been made to the 
award already pronounced by way of 
interbolation and, in those circumstances 
it was held that it was invahd. In tiie 
present case, there is no question of any 
variation, or addition, or alteration in the 
award. In Chhati Lai’s case, AIR 1941 
Pat 215 the award was published on the 
28th March, 1936 but it was re-written 
on the 6th August 1937 and registered on 
the 14th of the same month. As the award 
was not presented for registration with- 
in four months from the date on which 
it was made, it was held that the re- 
written award could not be looked into 
as a ^’alid award. Section 23 of the 
Indian Registration Act 1908, lays down 
that a copy of the decree or order may 
be presented within four months from 
the date on which the decree or order 
was made. The award is an order of 
the _ Arbitrators and, according to this 
section, a copy of it may be prepared 
if it IS to be registered In the instant 
case, therefore, when the award was 
registered only two days after the mak- 
ing of the award on the 3rd Apnl 1962, 
it cannot be said on the authority of 
Chhati Lai’s case, AIR 1941 Pat 215 that 
it was rendered invahd because it was 
copied out on stamped paper on the 4th 
April 1962 I have not been able to under- 
stand the judgment of the Court below 
on this Point 

8. Mr. Singh, however, has contend- 
ed that the order of the court beioiv has 
to be upheld inasmuch as it has held 
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that the agreement for reference was 
vague. I am not satisfied with the find- 
iag of the court below that the agreement 
for reference is vague. The two docu- 
ments, Exhibits 1 and l(aL which con- 
tain the terms of reference agreed upon, 
state that the appellant and the respon- 
dent entered into a partnership business 
and that the business owns a shop known 
as "Variety House” in the town of 
Saharsa, in which the respondent owns 
five annas share and the rest is owned 
by the appellant. The document then pro- 
ceeds and states that, as there was a dis- 
pute between the two, it is referred to 
the four arbitrators named therem and 
their decision shall be binding on them. 
It IS manifest from these documents that 
the dispute between the parties was with 
regard to the Variety House which was 
owned by them as partners and that the 
dispute was referred for arbitration Thus, 
the meaning of the agreement between 
the parties was certain or, at least, capa- 
ble of being made certain. In support of 
this part of his contention a^o, Mr. 
Siogh r^ed on the decision in Deep 
Narain Singh’s case, AIR 1960 Pat 201. 
The prope:^es to which the dispute re- 
lated in that case, as mentioned in the 
agreement for reference, were held to be 
interpolations and, in the circumstances 
it was held that a reference in respect of 
all matters of dispute relating to proper- 
ties not specified in the agreement was 
extremely vague. Mr. Singh then relied 
on another Bench decision of this Court 
in Jai Govind Singh v. Bagal Lai Singh, 
AIR 1950 Pat 445, 

In that case, the plaintiS entered into a 
compromise with the defendant and 
agreed to give twenty bighas of paddy 
land out of sardari Jagir properties to 
the defendant. In the compromise peti- 
tion which was filed, it was further men- 
tioned tliat five gentlemen would decide 
"all matters” relating to the movable 
and immovable properties of the parties 
and the twenty bighas of land which 
were to be given to the defendants to 
which none of the parties would be com- 
petent to make any plea or raise any 
objection. The award which was filed 
later on did not settle all the disputes 
between the parties with regard to their 
movable and immovable properties, and 
a question arose before the District 
Judge as to whether the reference was 
m respect of Sardari Jagir land onlv or 
in respect of other properties as well 
The District Judge as well as this Court 
held that tlie compromise was ambiguous 
on this question and its terms were not 
dear as to whether it related only to 
Sardari Jagir land or other properties of 
the parties as well In these circumstan- 
ces, the compromise was not recorded on 
the groimd that the agreement betiveen 
the parties was vague. Both these deci- 


sions are distinguishable from the present 
case. 

9. Section 29 of the Contract Act 
runs as follows: — 

"Agreements, the meaning of which is 
not certain, or capable of being made 
certain, are void.” 

Two of the Illustrations to the section, 
namely, illustrations (a) and (c), may he 
fully quoted to see what the framers of 
the Act intended. They are as follows; — 

“(a) A agrees to sell to B 'a hundred 
tons of oil.’ There is nothing whatever 
to show what kind of oil was intended. 
The agreement is void for imcertainty.” 

"(c) A, who is a dealer in coconut oil 
only, agrees to sell B 'one himdred tons 
of oil’. The nature of A’s trade affords 
an indication of the meaning of the words, 
and A has entered into a contract for the 
sale of one hundred tons of coconut oil.” 
A comparison of these two illustrations> 
makes it manifest that, in cases where, 
from the surroundmg circumstances, the 
meaning of the agreement is capable of 
being made certain, the agreement is not 
void but can be enforced. In the case 
before us, from Exhibits 1 and 1(a), it is 
clear that the dispute which was referred 
for arbitration was a dispute relating to 
the Variety House, a shop owned by the 
partnership. From the discussions in the 
judgment of tlie Court below, it also ap- 
pears that the parties appeared before 
tte_ arbitrators and never challenged their 
jurisdiction to proceed with the arbitra- 
tion. In Radha Kishan v. Sapattar Smgh, 
AIR 1957 All 406, it was observed by a 
Bench of the Allahabad High Court- 

"In arbitration agreements the actual 
points of dispute are seldom stated. Gene- 
rally, references are made to arbitration 
where disputes arise and the parties 
thereafter formulate when necessary, 
their disputes before the arbitrators and 
seek their decisions on those points of 
differences. The arbitration agreement in 
this case cannot be said to be so vague or 
imcertain as to be unenforceable. Sec. 29 
of the Contract Act says that: 

'Agreement, the meaning of which is 
not certain, or capable of being made 
certain, are void.’ ” 

In my opinion, the law on the 
point has been correctly stated in 
this decision, and I respectfully agree 
with what their Lordships have observ- 
ed and which has been quoted above. Ap- 
plying that test to the facts of the pre- 
sent case, the award of the arbitrators in 
the case before us cannot be set aside on 
the ground of vagueness m the reference 
for arbitration. 

10. For the reasons stated above, the 
order of the court below must be set 
aside. The appeal is, accordingly allowed 
with costs to the plaintiff-appellant of this 
court as well as the court below. The 
award is accepted as valid and it is direct- 


118 Pat, (Prs. 10-11) [Prs. 1-2] Salimm v. Raghavacharya (S. N.P. Singh J.) A.LB. 


ed that a decree be prepared in terms of 
the award. 

11. ANWAK AHSIAD, J. I agree. 
MVJ/D.V.C. Order accordingly. 
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Pandit Saligram Acharya. Appellant v. 
Pandit Raghavacharya and others. Res- 
pondents 

A F O O. No. 382 of 1965, D/- 18-7- 
1968, against order of Ilnd AddL Dish 
Bhagalpnr, D/- 13-12-1965. 

(A) Bihar Hindu Religious Trusts Act 
1950 (1 of 1951), Ss. 48 & 72 — Chdl P. C. 
(1908), S. 141 & 0. 40, R. 1 — Proceedings 
under S. 48 — They are of kind contem- 
plated by S. 141 — Receiver can be ap- 
pointed pending appointment of new she- 
bait under O. 40, R. 1 — Art. 26 of Con- 
stitution is no bar. 

A proceeding under S 48 of the Bihar 
Act is a proceeding of the kind contem- 
plated by S 141 of the Civil P. C and as 
such the Additional District Judge while 
acting imder that section has the power 
to appoint a receiver under O 40, R 1 of 
the Civil P C pending the appointment 
of a new shebait (Para 9) 

The pnnciples relating to appomtment 
of a receiver can be deduced as fol- 
lows- — 

(a) That a recdver can be appomted 
even in proceedings other than a suit 

(b) That such proceedmgs must be in 
a Court of Civil jurisdiction. 

(c) That the provisions of section 141 
of the Code of Civil Procedure are ap- 
phcable only in respect of proceedings to 
a Court of Civil junsdiction. The pro- 
ceedings under Section 48 of the Act 
are pioceedings of avil jurisdiction in 
the Court of the District Judge and as 
such the provisions of section 141 of the 
Code of Civil Procedure are apphcable, 

(Para 16) 

The fact that under Order 40. Rule 1 
of the Code of Civil Procedure a receiver 
may be appointed who may or may not 
belong to a particular denomination it 
could not be contended that in view of 
Article 26 of the Constitution no receiver 
can be appomted under Order 40, Rule 1 
in a case of rehgious denommabon. 

(Para 17) 

(B) Bihar Hindu Religious Trusts Act 
1950 (1 of 1951). S. 48 — Shebait follow- 
ing particular cull appointed under deed 
of endowment — Shebait ' committing 
various acts of dishonesty in the man.ago- 
ment of temple and its properties — 
Order of his removal from shcbaitship 
pa.’;5vd by Additional District Judge — 
Order ultimately upheld by Sup reme 
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Court — Held, that Shebait could not 
have interest left as trustee of the temple 
end its properties. _ (Para 6) 

Cases Referred: Chronological Paras 
(1953) AIR 1953 SC 298 (V 40) = 

1953 SCR 691, Ebrahim Abooba- 
ker v. Tek Chand Dolwani 10, 13 

(1946) AIR 1946 Pat 70 (V 33)= 

ILR 24 Pat 616, Nagarchand v. 
Surendranath 13a, 15 

(1945) AIR 1945 AH 261 (V 32) = 

ILR (1945) All 818 (FB), Moham- 
mad Ali Khan v. Ahmad Ali 
Khan 13a, 14 

(1944) Am 1944 Cal 157 (V 31)= 

76 Cal LJ 363. Amode Lai Burman 
v. Giri 3 a Sankar Chaudhury 13a 

0927) AIR 1927 Sind 237 (V 14) = 

22 Sind LR 146. Assardas Manghu- 
mal V Mt. Thakurbai 10, 12 

(1924) Am 1924 AU 376 (V 11)= 

ILR 46 All 372, Kanhaiya v. 

Kanhaiya Lai 10, 11 

(1901) 8 Cal WN 404, Gyanananda 
Asram v. Kristo Chandra Mukher- 
ji 10 

Sudhir Chandra Ghose and Mahendra 
Prasad Pandey, for Appellant; Thakur 
Prasad and Brajeshwar MuUick, for Res- 
pondents. 

S. N. P. SINGH, J, : — This appeal is 
directed against the order dated the 13th 
of December, 1965, passed by the 2nd 
Additional District Judge, Bhagalpur, in 
Miscellaneous Case No 37 of 1952. By 
the aforesaid order the learned 2nd Addi- 
tional District Judge made an ad interim 
order of injunction restraining the pre- 
sent appellant from making disposal of 
the properties belonging to the temple 
of Sn Biharijee absolute. He further 
passed an order for the appointment of 
a receiver for the temple of Sri Bihari- 
jee and its properties pending the ap- 
pointment of a new’ Shebait 

2. The order under appeal has been 
passed by the learned Additional District 
Judge in the following circumstances On 
the 15th of September. 1952. the three 
respondents to this appeal filed an appli- 
cation in the court of the District Judge 
of Bhagalpur under Section 48 of the 
Bihar Hindu Religious Trusts Act 1950 
(Bihar Act I of 1951), hereinafter refer- 
red to as "the Act”, for the removal of 
the appellant from shebaitship for rendi- 
tion of accounts by him and for appoint- 
ment of a new Shebait in his place on the 
ground of mismanagement of the trust 
properties, misappropnation of the trust 
funds, unauthorised transfers and mala 
fide acquisition by the appellant of pro- 
■ perties in the Benami name of others 
with the income of the temple properties. 
That pelition gave nse to Miscellaneous 
Case No 37 of 1952. The appellant denied 
the allegations made by the respondents 
in their application and further urged 
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that the Act was ultra vires and uncon- 
stitutionaL Mr. Brahmadeva Narain, the 
then Additional District Judge of Bhagal- 
pur, heard the case and by his order 
dated the 23rd February, 1957, foimd the 
appellant gmlty of misfeasance. He held, 
inter alia, that the appellant wrongly 
diverted a part of the temple fund to 
finance a new Vidyalaya started by him; 
that his natural relations had all along 
received subsistence and help from the 
temple fund; that he pawned the orna- 
ments of the deity and in order to cover 
his fault he instituted a false criminal 
case alleging theft of the ornaments and 
that he maintained no accounts for the 
years 1941 to 1947 and wrongly claimed 
some of the properties belonging to the 
deity as his personal properties The 
learned Additional District Judge arriv- 
ed at the conclusion that the appellant 
had acted in a manner prejudicial to the 
interest of the deity and took the view 
that in the interest of the trust, he should 
not continue as shehait of^ fte temple in 
question. The learned Additional District 
Judge further held that the temple was 
a private temple but it came within the 
purview of the Act as the endowment 
created for the worship of the deity 
in the temple in question was a religious 
trust On the constitutionality of Section 
48 of the Act he expressed the opinion 
that it was void and inoperative and ac- 
cordingly he stated a case imder Section 
113 of the Code of Civil Procedure for 
the opinion of the High Court on the 
question whether the provision of Sec- 
tion 48 of the Act was void and inopera- 
tive and pending the decision _ of the 
High Court he reserved his findings ^on 
the questions whether the application 
under Section 48 of the Act was main- 
tainable and whether the Act was ultra 
vires the Bihar Legislature. 

3. The reference (Civil Eeference No. 

1 of 19571 made by the learned Additional 
District Judge was disposed of by the 
High Court on the 21st of October. 1959. 
and it was held that the provisions of 
Section 48 of the Act were consbtution- 
ally valid and operative. The opinion of 
the Court was forwarded to the Addi- 
tional District Judge and the records were 
sent back to him for disposal in accord- 
ance with law. Thereafter the case was 
heard by Mr. Eash Bihari Prasad Sinha, 
another Additional District Judge of 
Bhagalpur. who, in the meantime, suc- 
ceeded Mr. Brahmadeva Narain. The 
learned Additional District Judge by his 
order dated the 8th of December, 1959, 
allowed the miscellaneous case and direct- 
ed the appellant to be removed from 
Shebaitship He further gave a direction 
that the appellant would render accounts. 
Eegarding the appointment of a new She- 
bait. the learnt Additional District 
Judge passed the following orden 
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"A new shehayat will have to be ap- 
pointed in place of the opposite party who 
has been ordered to be removed; this new 
appointment will take place as per direc- 
tion contained in the deed of trust.” 

The appellant then filed a writ appli- 
cation under Article 226 of the Constitu- 
tion of India being M. J. C. No 910 of 
1959. That application was dismissed by 
the judgment and order of this Court 
dated the 14th of December. 1960. The 
appellant then preferred an appeal (Civil 
Appeal No. 645 of 1964) to the Supreme 
Court. It appears that during the pend- 
ency of the appeal, their Lordships of 
the Supreme Court stayed further pro- 
ceedings m Miscellaneous Case No. 37 of 
1952, in the Court of the Additional Dis- 
trict Judge, Bhagalpur, on the following 
terms; — 

"An inventory of the property shall be 
made and the ornaments of the Idol shall 
be kept m the bank to be taken out for 
ceremonial use if necessary, with the per- 
mission of the court of the District 
Judge, Bhagalpur. The appellant under- 
takes not to alienate or dispose of any 
property pending decision in this appeal, 
and to keep regular accounts of his deal- 
ings with regard to the estate of temple 
and offerings and to submit the accounts 
once every two months to the Court of the 
District Judge, Bhagalpur. Uberty to the 
respondents to inspect the accounts so 
submitted once every two months. The 
appellant will be at liberty to keep Es. 
500/- (in cash) in hand for the expendi- 
ture of the temple, the excess amount 
shall be deposited in the bank. If the ap- 
pellant needs to withdraw any amount 
in excess of the amount allowed, he can 
do that with the permission of the court. 
Hearing of the appeal is "expedited.” 

The appeal in the Supreme Court was 
dismissed with costs on the 4th of Nov- 
ember. 1965. and the judgment of the 
High Court was upheld. 

4. Thereafter on the 12th of Novem- 
ber. 1965, respondents 1 and 2 filed a 
petition in the court of the Additional 
District Judge for appointment of a Com- 
missioner for taking accounts, for making 
local inspections and for submitting 
reports regarding crops. They further 
prayed that an ad interim order may be 
passed for preservation of the properties 
pending disposal of the matter and the 
appellant be injuncted and restrained 
from making any disposal of the proper- 
ties pending dehvery of possession. The 
learned Additional District Judge passed 
an order of ad interim injunction res- 
training the appellant from harvesting 
the crop and also damaging or disposing 
of the properties of the trust in any 
other way till the final disposal of the ap- 
plication. On the 15th of November. 1965, 
the learned Additional District Judge ap- 
pointed an advocate as Commissioner for 
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holding local inspection and reporting as 
to what crops were standing in what 
portion of the land and directed that he 
should submit his report by the 22nd of 
November, 1965. On the 15th of Novem- 
ber, 1965, respondents 1 and 2 filed an- 
other apphcation in the court of the Ad- 
ditional District Judge in which they 
made a prayer for the appointment of a 
receiver for the temple and its properties. 
Ihe appellant ffled a rejoinder to the 
two apphcations which had been filed by 
respondents 1 and 2. The matter was ulti- 
mately heard and disposed of by the 
learned Additional District Judge hy the 
order under appeal dated the 13th of 
December, 1965. As I have already stated, 
the learned Additional District Judge 
made the ad interim order of injimction 
restraining the present appellant from 
malang disposal of the properties of the 
temple absolute and further passed an 
order for the appointment of a receiver 
for the temple and its properties pending 
the appointment of a new Shebait 
5. Mr. S. C. Ghose, learned counsel 
appearing for the appellant, did not 
challenge the legality or propriety of the 
order of injunction restraining the appel- 
lant from making disposal of the pro- 
perties of the temple Sri Bihaiijee. 
He confined his argument only on the 
question of the appointment of a receiver 
for the temple and its properties pend- 
ing the appomtment of a new Shebait and 
challenged the propriety and legality of 
this part of the order passed by the learn- 
ed Additional District Judge. Learned 
counsel raised the following contentions: 

(1) That the appellant, in spite of the 
order of removal from the shebaitship, 
has got interest in the temple and its 
properties till a Shebait of Bamanuj 
Sampradaya takes over charge of the 
temple and its properties; 

(2) That there are inadequate materials 
before the Court for the appointment of a 
receiver and as such it is not just and 
convenient to appoint a receiver; 

(3) that the learned Additional Dis- 
trict Judge while acting under Sea 48 
of the Act had no power to order the 
appointment of a receiver; and 

(4) That the pro%nsions of Order 41, 
Rule 1 of the Code of Ci\dl Procedure 
wiU not apply in a case of religious deno- 
mination in riew of clause (bl of Article 
26 of the Constitution of India. 

6. Mr. Ghose founded his first conten- 
tion on some of the recitals in the deed 
of endowment of Swami Ramprapanna- 
chatya to Sn Thalmr Bihanjee dated the 
28th of June, 1940 There is a recital in 
the deed that the executant came to 
Bhagrlpur to deliver sermon on Trusna- 
'dsm rnr’ dwired to set up a Thalnirbari 
of Vaishnav Sampradaya of Ramanuj and 
to install a Thakurjee therein. Paragraph 


3 of the deed of endowment reads as 
follows: 

*T the executant considered it advisable 
that I should dedicate the properties men- 
tioned in schedule No. 5 to Sri Sri 
Thakur Sri Behaiijee, so that this Kirti 
(renowned act) may remain intact for 
ever. Now. L the executant of my own 
accord and free will, without pressure, 
coercion and illegal inducement and in 
soimd state of body and mind wanted to 
dedicate the property mentioned in Sch. 5 
to Sri Sri Thakur Biharijee and to 
appoint an able Sebait in my lifetime. 
But I 'do not find any able Birakt Shri 
Vaishnava amongst my disciples. There- 
fore, I, the executant of my own accord 
and free wdll, without pressure, coercion 
and inducement dedicate the properties 
mentioned in Schedule 5 to Sri Sri 
Thakur Biharijee installed in Thakurbari 
Sri Radha Raman Kunj Bhawan Divya- 
desh, situate in Mahalla Malchak, Chuni- 
hartoli lane within Bhagalpur town and 
I, the executant shall remain shebait of 
Shri Thakur Biharijee aforesaid so long I 
am ahve, and I appointed Sriman Pandit 
Saligramacharya Sastnjee son of Rishi- 
kesh Pandey deceased, resident ,of Bha- 
wanipur. District Bhagalpur, at present 
residing at Tripura Bhairvi Sri Laxmi 
Bankt^ Temple No. 5/37 in the town 
of Kashi, by caste Kankubj Saryuparin 
Brahmin, by occupation a servant 
etc of God and Bhagwat to become my 
successor shebait of Shri Thakur Bihari- 
jee aforesaid after my death. He will 
during my lifetime, perform Nitya Ara- 
dhan, Naimitik Aradhan, Tadiya Aradhan 
monthly and annual celebration eta as 
prescribed by me according to the prac- 
tice in vogue and will continue to do 
them accordingly after my death. He 
will be competent to effect improvement 
according to my desire to the temple and 
Radha Raman Pathshala by giving meals 
to the students and others, and after the 
death of me the executant shall enter into 
upon possession of all the properties of 
Shri Thakur Sri Biharijee aforesaid and 
apply the proceeds thereof in meeting the 
cost of ragbhog pujapath service to the 
guests and pathshala etc. and he should 
get the names of Sri Thalmr Biharijee 
recorded in land records office. In short, 
whatev’er rights and interest I, the exe- 
cutant had till today, has been acquired 
by Shri Thakur Biharijee aforesaid.” 

In paragraph 6 of the deed of endow- 
ment provisions have been made for the 
nomination of a new Shebait Mahant 
bj' the appellant The qualifications 
of the Shebait Mahanth to be nomi- 
nated by the appellant have also 
been laid down, one of the Qualifications 
being that he should be a follower of the 
Ramanuj Srivaishnav Sampradaya, Mr. 
Ghose submitted that Swami Ramprapan- 
nacharya appointed the appellant a She- 
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bait of Sri Thakur Biharijee not only 
for the purpose of looking after the 
management of the temple and its pro- 
perties but to propagate the cult of Rama- 
nuj in this part of the coxmtry and to 
initiate disciples to that cult and as such 
as long as another trustee of Ramanui 
cult is not appointed, the appellant has 
an interest in the trust property. The 
contention raised by learned coimsel 
appears to be ill-foimded. The appel- 
lant might have interest as a disciple of 
Swami Ramprapannacharya md as a 
follower of the Eamanuj Srivaishnav 
Sampradaya in the temple and the proper- 
ties of the trust as any other disciple of 
the Swamiji and a follower of the said 
cult has. After the order of his removal 
from the shebaitship passed by the learn- 
ed Additional District Judge, which has 
been intimately upheld by the Supreme 
Court, he has no interest left as a trustee 
of the temple and its properties There is, 
therefore, no substance in the above con- 
tention raised by learned counseL 

7. According to Mr. Ghose, in the peti- 
tion filed on the 15th of November, 1965 
for the appointment of a receiver respon- 
dents nos. 1 and 2 simply naade the allega- 
tion that in view of the disposal of the 
appeal by the Supreme Court it was 
likely that the entire Agham and KartUca 
paddy crops standing on the land of the 
temple were likely to be lost to the tem- 
ple if the appellant or his men, relations 
and underlings were allowed to harvest 
the paddy crops and that allegation w^ 
specifically denied by the appellant in 
paragraph 6 of his rejoinder petition. 
Lieamed counsel submitted that the 
Supreme Court passed the order of stay 
on certain terms as far ba«± as on the 
18th of February, 1961, and in absence of 
any complaint that the appellant had 
violated the order of the Supreme Court, 
the learned Additional District Judge 
should have rejected the prayer of res- 
pondents nos. 1 and 2 for the appointment 
of a receiver and should have allowed 
the app^ant to manage the temple and 
its properties till the appointment of a 
new Shebait. This contention is ako with- 
out substance. As an appeal arising from 
the order of the learned Additional Dis- 
trict Judge removing the appellant from 
the Shebaitship was pendmg in the 
Supreme Court, their Lordships of the 
Supreme Court pending that appeal stay- 
ed further proceedings in JkEscellaneous 
Case No. 37 of 1952 and permitted the 
appellant to be in charge of the temple 
and its properties after imposing certain 
stringent conditions. After the disposal of 
the appeal by the Supreme Court, the 
order of stay passed by the Supreme 
Court stood automaticallj’ vacated. In 
view of the fact that the order of removal 
had been passed by the learned Addi- 
tional District Judge on his finding that 
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the appella nt had committed various acts 
of dishonesty in the management of the 
temple and its properties, the learned 
Additional District Judge could not have 
allowed him to remain in possession of 
the properties of the temple for the mat- 
ter became final on the dismissal of the 
appeal of the appellant in the Supreme 
Court. As pointed out by the learned Ad- 
ditional District Judge, the appointment 
of a new Shebait is likely to take some- 
time as the same has to be done in ac- 
cordance with the directions contained 
in the deed of endowment. In view of the 
past conduct of the appellant in the 
matter of the management of the temple 
and its properties, the learned Additional 
District Judge was justified in holding 
that it was not desirable that the appel- 
lant should remain in possession of the 
properties any longer. On the facts stat- 
ed above, the learned Additional Dis- 
trict Judge has arrived at a correct con- 
clusion that it is just and convenient 
that a receiver be appointed. 

8. It appears from paragraph 15 of 
the order imder appeal that a contention 
was raised on behalf of the appellant to 
the effect that a receiver cannot take up 
the duties of a Shebait as his duties 
among other things include the duty of 
performing Puja. The learned Additional 
District Judge overruled the contention 
and observed as follows: 

" But I do not think there is 

any point in the objection. It is true that 
a receiver \vill not be able to perform 
the pujas himself. But he can certainly 
get the puja done by the proper person. 
There must be some pujaries performing 
the pujas He may get the pujas done 
through them or tiirough such other per- 
son as he considered proper, but certainly 
according to the directions if any con- 
tained in the trust deed and the religious 
usage.” 

In this Court learned counsel appearing 
for the appellant submitted that Pujas 
are performed in the temple of Sri 
Biharijee by the Pujaries and not by the 
appellant himself. The appointment of a 
receiver, therefore, will not in any way 
afiect the performance of Puja in the 
temple by Pujaris who are at present 
performing the Pujas. 

9. I will now consider the point whe- 
ther the learned Additional District 
Judge, while acting imder section 48 of 
the Act, had the power to order the ap- 
pointment of a receiver or not. Llr. Ghose 
submitted that Section 48 of the Act does 
not speafically confer power on the Dis- 
trict_ Judge to appoint a receiver as does 
Section 72 of the Act and as such the 
Additional District Judge while acting 
under Section 48 of the Act had no 
power to order the appointment of a 
receiver. I am not inclined to agree with 
the above submission of learned counsd 



122 Pat iPrs. 9-11] Salisram v. Haghavachaxya (S. N. P. Singh J.) A. LB. 


appearing for the appellant Section 141 
of the Code of Civil Procedure lays down 
as follows: 

"The procedure provided in this Code 
in regard to smts shall be followed, as far 
as it can be made apphcable, in all_ pro- 
ceedings m any Court of Civil jurisdic- 
tion.” 

Chapter IX of the Act in which sec- 
tion 48 occurs is headed "Judicial Pro- 
ceedings” Section 48 of the Act reads 
as follo-ws: 

"48 Power of District Judge to remove 
trustee or appoint trustee. — (1) The Board, 
or with the previous sanction of the 
Board, any person interested in a reli- 
gious trust, may make an application 
to the District Judge for an order — 

(a) removing the trustee of such reli- 
gious trust, if such trustee — 

(1) acts m a manner prejudicial to the 
interest of the said trust, or 

(li) defaults on three or more occas- 
ions in the payment of any amount pay- 
able under any law for the time being 
in force in respect of the property or in- 
come of the said trust or any other statu- 
tory charge on such property or income; 
or 

(uil defaults on three or more occas- 
ions in the pa^unent of any sum payable 
to any beneficiary under the said trush 
or in discharging any other duty imposed 
upon him under it; or 

(iv) is guilty of a breach of tmst. 

(bj appomting a new trustee: 

(c) vesting any property in a trustee; 

(d) direcUng accounts and inouiries; 
or 

(e) granting such further or other 
relief as the nature of the case may 
require. 

(2) The order of the District Judge 
tmder sub-section (1) rtiall be finaL” 

The above provisions of Section 48 of 
the Act make it abundantly clear that a 
proceeding under that section is of civil 
jurisdiction. No procedure is prescribed 
in the Act itself in respect of a proceed- 
ing under Section 48 of the Act, Apart 
from the restriction regarding appeal as 
contained in sub-section (2) of Sec. 48 
of the Act, no other restriction has been 
imposed an-ywhere regarding the appli- 
cability of the Code of Civil Procedure 
in a proceeding under section 48 of the 
Act. I am. therefore, of the opimon that 
a proceeding under Section 48 of the Act 
is a proceeding of the kind contemplated 
by Section 141 of the Code of Civil Pro- 
cedure and as such the Additional Dis- 
trict Judge while acting under that sec- 
tion had the pow'er to appoint a receiver 
under Order 40. Rule 1 of the Code of 
Cml Procedure pending the appointment 
of a new Shebait. 

10. In support of his contention that 
the iGamcd Additional District Jud^e 
while acting under Section 48 of the 


Act had no power to appoint a receiver, 
learned counsel appearing for the appel- 
lant referred to the decisions in Gyana- 
nanda Asram v. Kristo Chandra ilukher- 
ji, (1901) 8 Cal VvTi 404: Kanhaiya v. 
KanhaiyalaL AIR 1924 All 376, Assardas 
Manghumal v. Mt. Thakurbai, AIR 1927 
Sind 237 and Ebrahim Aboobaker v. Tdk 
Chand Dolwani. AIR 1953 SC 298 In the 
case or (1901) 8 Cal WN 404 it was held 
that in a suit brought imder the Reiigious 
Endowments Act (XX of 1863), a Civil 
Court has no power to appoint a receiver 
or manager of debutter properties ex- 
cept under Section 5 of the same Act. 
On the basis of the above decision, Mr. 
Ghose submitted that Section 72 of the 
Act corresponds to section 5 of the Reli- 
gious Endowments Act and as such in a 
suit filed under Section 72 of the Act 
only a receiver can be appointed by the 
Court and not otherwise. In that case 
Maclean, C. J. bad further observed as 
follows* 

"If the plaintiff wished to have a Recei- 
ver appointed and to have the trust pro- 
perty administered under the directions 
of the Court, his proper course would 
have been to have proceeded under sec- 
tion 539 of the Code of Civil Procedure, 
which he could not do without the pre- 
vious sanction of the Advocate-GeneraL” 

Section 92 of the present Clode of Civil 
Procedure corresponds to section 539 of 
the old Civil Procedure Code. As provid- 
ed imder section 4(5) of the Act, Section 
92 of the Code of Civil Procedure has 
been made inapplicable to a Hindu r^- 
gious trust in the State of Bihar. Most of 
tte reliefs which could have been granted 
in a properly constituted suit under sec- 
tion 92 of the Code of Civil Procedure can 
be granted in a proceeding under Section 
48 of the Act. That being the position, 
the decision in the case, refeired to 
above, does not support the contention of 
learned counsel that no receiver can be 
appointed in a proceeding under Section 
48 of the Act 

IL In the case of AIR 1924 All 376, 
the point for consideration was whether 
the provisions of Section 141 of the Code 
of Civil Procedure were apphcable to 
proceedings under Succession Certificate 
Act The learned Judges came to the con- 
clusion after examining the provdsions of 
the Succession Certificate Act that the 
provisions of section 141 of the Code of 
Civil Procedure were not applicable to 
that Act As the pro\’isions contained in 
the Act are not similar to the provisions 
contamed in the Succession Certificate 
Act the decision in the Allahabad case 
cannot be an authority for the proposi- 
tion that the provisions of Section 141 
of the Code of Civil Procedure are not 
applicable to proceedings under Section 
48 of the Act 
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12. Ill the case of AIR 1927 Sind 237 
it was held that a Court cannot appoint 
a receiver in a proceeding under Section 
74 of the Trusts Act for the removal of 
a trustee and the appointment of a new 
tnistee. It was observed in that case that 
Section 74 of the Trusts Act afiords only 
an alternative summary rernedy for 
removal of a trustee and that it is open 
to the beneficiaries or to the co-trustees, 
if any, to file a regular suit for the 
removal and for recovery of property if 
they apprehend that the trust property 
is likely to disappear and to get a receiver 
appointed in that suit on payment of 
proper court-fees. The provisions of Sec- 
tion 48 of the Act are not analogous to 
section 74 of the Trusts Act Apart from 
that the question whether the provisions 
of Section 141 of the Code of Qvil Pro- 
cedure are applicable or not in a pro- 
ceeding imder section 74 of the^ Tniste 
Act was not considered and decided in 
that case. In that view of the matter, the 
Sind case is absolutely of no assistance 
in deciding the point under considera- 
tion, 

13. In the case of AIR 1953 SC 298 
their Lordships of the Supreme Court 
held that a Custodian of evacuee property 
is not a Court although the proceedings 
before him are of a quasi-judidal nature. 
It was further held that the provisions 
of Section 141 of the Code of Civil Pro- 
cedure are not applicable in proceedings 
before the Custodian of evacuee property. 
There is no similarity between the pro- 
visions of the Administration of Evacuee 
Property Act 1950 and the provisions of 
the Act On the authority of the decision 
in the Supreme Court it cannot there- 
fore, be held that the proidsions of sec- 
tion 141 of the Code of Civil Procedure 
are inapplicable to proceedings under 
Section 48 of the Act 

13a. hlr. Thakur Prasad, learned coun- 
sel appearing for respondents nos. 1 and 
2, in course of his argument referred to 
the decisions in Amode Lai Burman v. 
Girija Sankar Chaudhury AIR 1944 Cal 
157; Mohammad Ali Khan v. Ahmad 
Ali Khan. AIR 1945 AU 261 (FB) and 
Kagarchand v. Surendranath, ILR 24 Pat 
616= (AIR 1946 Pat 70) In the case of 
AIR 1944 Cal 157 a suit had been brought 
by some of the interested persons for the 
removal of the Shebait and for posses- 
sion of the Debutter properties alienated 
by him. The suit was decreed. In the 
second appeal which was preferred in 
the High Court the learned single Judge, 
who heard the appeal directed that a 
receiver should be appointed to take pos- 
session of the disputed properties pending 
the appointment of another Shebait De- 
fendant no 1 of that suit filed an appeal 
under clause 15 of the Letters Patent 
which was heard by a Di\ision Bench. 
One of the points mooted out in the ap- 
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peal trader the Letters Patent was that 
the order of the learned single Judge 
directing the appointment of a receiver 
of the disputed property pending the 
appointment of a Shebait was bad in 
law. The learned Judges who heard the 
appeal rejected the contention and ob- 
served as follows: 

“ in view of the events that have 

happened in the present case, we are 
not prepared to say that the learned 
Judge was wrong in appointing a receiver 
of the disputed properties pending the 
appointment of another Shebait” 

The decision in the above-mentioned 
case no doubt supports the contention of 
learned counsel on the question of pro- 
priety of the appointment of a receiver 
in the present case but it is of no assist- 
ance in deciding the point under conrf- 
deration. 

14- In the case of AIR 1945 All 26Lif 
was held by the Full Bench that the ifts- 
trict Judge as a principal Civil Court of 
original jurisdiction in exercise of his 
powers as a Kazi has no power in a 
summary proceeding, that is by means of 
a mere application, to remove a Mut- 
walli for misconduct or breach of tni^ 
and appoint a new Mutwalli in his place. 
The Mutwalli can only be remov^ fay 
means of a suit properly instituted in the 
Civil Corart Two of the learned Judges 
further held that jurisdiction to protect 
property pending the ascertainment of 
rights was inherent in any Court v/hich 
once had cognizance in any form of a 
dispute involving the execution of a 
trust or the administration of assets and 
the (knirt had not merely jurisdiction but 
a duty to safeguard them. Wali UUah, J. 
after considering a number of decisions 
held that the Court had ample power for 
making an appointment of receiver under 
Section 94 read with Order 40 of the 
Civil Procedure Code, or, in the alter- 
native, imder Section 151 of the Code of 
Civil Procedure. The above decision fully 
supports the contention of learned couns^ 
for respondents 1 and 2 that a receiver 
can be appointed in proceedings other 
than suits. 

15. In the case of ILR 24 Pat 616 = (AIR 
1946 Pat 70) the point for consideration 
was whether the Ciourt has the power of 
appointing a receiver in a proceeifing 
under the Arbitration Act, 1940, when 
an apphcation is made under section 20 
of the Act, though notices of the appli- 
cation have not been served on all the 
parties and the actual arbitration has not 
commenced, A Division Bench of this 
Court held that the Ckurt has the power 
of appomting a receiver in such orcum- 
stances viz. before the service of notice 
on the parties and before the commence- 
ment of the actual arbitration proceed- 
ing. In my opinion, the point for consi- 
deration in that case was quite different 
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from the point which is imder considera- 
tion in the instant case and as such that 
decision is of no assistance in decid in g 
the pomt under consideration. 

16. From the various decisions which 
have been cited at the bar the following 
principles are deducible- 

(a) That a receiver can be appointed 
even m proceedings other than a suit 

(b) That such proceedings must be m 
a Court of Civil jurisdiction. 

(c) That the provisions of Section 141 
of the Code of Civil Procedure are appli- 
cable only m respect of proceedings to 
a Court of Civil jurisdiction 

I have already given my reasons for 
holdmg that the proceedings under Sec- 
tion 48 of the Act are proceedings of 
Civil jurisdiction m the Court of the 
District Judge and as such the provisions 
of Section 141 of the Code of Citil Pro- 
c^ure are apphcable. In my considered 
opinion, therefore, the learned Additional 
District Judge had the power to appoint 
a receiver wiule acting under section 48 
of the Act 

17. Now remains to consider the last 
contention of learned counsel appearing 
for the appellant hir. Ghose submitted 
that imder the Constitution of India 
every religious denomination or any sec- 
tion thereof has been given the freedom 
to manage its own affairs in matters of 
religion and certain other freedoms. He 
referred to Article 26 of the Constitution 
which reads as follows: 

"Subject to public order, morah^ and 
health, every religious denomination or 
any section Uiereof shall have the right — 

(a) to establish and maintain insti- 
tutions for religious and charitable pur- 
poses. 

(b) to manage its own affairs in mat- 
ters of religion; 

(c) to own and acquire movable and 
immovable property; and 

(d) to administer such property in ac- 
cordance with law.” 

Learned counsel submitted that under 
Order 40, Rule 1 of the Code of Ciwl 
Procedure a receiver may be appointed 
who maj' or may not belong to a parti- 
cular denomination and as such in view 
of Article 26 of the Constitution no 
receiver can be appointed under Order 
40, Rule 1 in a case of rehgious denomi- 
nation. I find it difficult to appreciate the 
argument of learned counsel V/e are in- 
formed by the parties that one Sn Kam- 
‘leshwari Saha-v has been appointed a 
receiver bv the subsequent order of the 
learned Additional Distnct Judge We 
are not concerned m the present appeal 
about tlie proprietv of the appointment 
of Sri Kamlcshwari Sahay and we have 
been given to understand by the parties 
that no appeal has been preferred by 
cither part>- against the order of the 
learned Additional District Judge ap- 


pointing Sri Kamleshwari Sahay as the 
receiver. It was open to the appellant 
to have objected to the appointment of 
Sri Kamleshwari Sahay on the ground 
that he does not belong to the particular 
denomination. It is, however, difificult to 
accept the contention of learned compel 
that in a case of religious denomination 
no receiver can be appointed under 
Order 40, Rule 1 of the Code of Ciidl 
Procedure. I, therefore, do not find my 
substance even in the last contention 
which has been raised by learned counsel 
appearing for the appellant. 

IS. As all the contentions raised on 
behalf of the appellant fail, this appeal is 
dismissed wnth costs The order of stay 
passed by this Court stands automatically 
vacated. It is de^able that the learned 
Adihtional District Judge will expedite 
the appointment of a new Shebait of the 
temple and its properties. 

19. J. *. — I agree. 

MVJ/D.V.C. Order accordingly. 
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S. N. P. SINGH AND 
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Union of India, Appellant v. Messrs. 
Banjan Brothers, Respondent 

A. F. O. O. No. 339 of 1965, D/- 17-7- 
1968, from order of Sub. J., 1st Court, 
Muzaffarpur, D/- 16-8-1965. 

(A) Arbitration Act (1940), Ss. 30, 13 — 
Award — Mere omission to give reasons 
docs not vitiate award. Am 1967 SC 378 
& Am 1967 SC 1030, FoIL (Para 5) 

(B) Arbitration Act (1940), Ss. 30, 13 
— Proceeding before arbitrator — Notice 
to parties to file documents — Parties 
and their lawyers heard at length — Sub- 
stantial compliance with principles of 
natural justice. 

Where it was clear from the records of 
the proceedmgs_ before the arbitrator that 
he gave notice to the parties to file 
documents and ultimately he heard the 
parties and their lawyers at length, it 
could not be said that the arbitrator had 
not followed the principles of natural 
justice. The principles of natural justice 
demand that the arbitrator should follow 
such a procedure which a reasonable man 
would follow in deciding a dispute im- 
parliallv m the absence of any special 
procedure agreed or consented to by the 
parties _The proceedings before arbitra- 
tor need not be conducted with such 
meticulous care as is required in ordi- 
nary Civil Courts so long as there is sub- 
stantial comphance v.ath the princioles of 
natural justice, AIR 1954 Ori 234, BeL 
on. (Para 7) 
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(C) Arbitration Act (1940), S. 30 — 

Award — Failure of arbitrator to main- 
tain order sheet — There being no pro- 
vision in the Act requiring arbitrator to 
maintain order sheet in arbitration pro- 
ceedings, award cannot be said to be 
vitiated. (Para 7) 

(D) Arbitration Act (1940), Ss. 30, 14(1) 
— Award — Validity of — Object of 
notice under S. 14(1). 

The validity of the award does not 
depend upon the notice of the same be- 
ing given to the parties. The object of 
giving notice imder sub-section (1) of 
section 14 is to give opportunity to the 
parties to file objection to the validity of 
the av/ard. Where an objection to the 
validity of the award was filed by a 
party before the award was actually 
received in the Court, it goes to show 
that the party had notice of giving of the 
award and as such no prejudice was 
caused to it even if no notice was actual- 
ly issued to it by the arbitrator. 

(Para 8) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 378 (V 54) = 

(1967) 1 SCR 633, Bungo Sted 
Fumiture (Pvt.) Ltd. v. Union 


of In^a 5 

967) AIR 1967 SC 1030 (V 54) = 

(1967) 1 SCR 105, Firm Madanlal 
Roshanlal Mahajan v. Hukum- 
chand Mills Ltd., Indore 5 

954) AIR 1954 Ori 234 (V 41)= 

21 Cut LT 347, Gurumurthy Raju 
V Narasimha Raju 7 

932) AIR 1932 Bom 68 (V 19)= 

33 Bom LR 1357, Pratap Singh 
V. Elishan Prasad and Co Ltd. 7 


S. Sarwar Ali (Addl. Govt Pleader) 
and Shashi Kumar Sinha, for Appellant: 
Tribeni Prasad Sinha, for Respondent. 

S. N. P. SINGH, J. : — This appeal 
under Section 39(6) of the Arbitration 
Act by the Union of India is directed 
against the order dated the 16th of 
August, 1965, passed by the 1st Subordi- 
nate Judge, MuzaSarpur, in Title Suit 
No. 134 of 1961. By the impugned order 
the learned Subordinate Judge has set 
aside an award dated the 4th of July, 
1962, given by Mr. O. P. Mittal the 
Superintending Engineer (Aviation) Minis- 
try of Works, Housing and Supply, New 
Delhi, in a dispute between the Union 
of India and Messrs. S. Ranjan and 
Brothers. 

2. The following facts, which appear 
from the order under appeal, are not in 
dispute. Messrs S Ranjan and Brothers 
entered into a contract on the 8th of 
September. 1958, with the Executive 
Engineer, Aviation Division Central 
P. WID., MuzaSarpur, in regard to the 
development of aerodrome at Muzafiar- 
pm. Messrs. S. Ranjan and Brothers pre- 
ferred a claim of Rs. 76,000/- relating to 


some items of work on the 20th of Sep- 
tember, 1960, to the arbitrator, Mr. O. P 
Mittal, according to clause 25 of the 
agreement. The arbitrator did not submit 
the award on the ground that four months 
had expired and directed the parties to 
get the time to give the award extended 
by a Court of competent jurisdiction. A 
petition under Section 20 of the Arbitra- 
tion Act was filed on the 5th of October 
1961, by Messrs S. Ranjan and Brothers 
in which a prayer was made to issue 
notice to the Union of India (the defen- 
dant) to show cause why the agreement 
for referring the matter to arbitration 
should not be filed in court 

The defendant filed a petition on the 
19th of March, 1962, in which the defen- 
dant made it clear that it had no objec- 
tion in filing the agreement and in fact 
it filed the agreement along with the 
petition and prayed that the arbitration 
be ratified and time be extended for sub- 
mission of the award by the arbitrator. 
The learned Subordinate Judge by his 
order dated the 19th of Apiil, 1962, 
directed the agreement to be sent to the 
arbitrator as prayed for. He further gave 
a direction to the arbitrator to submit 
the award by the 19th of July, 1962. The 
arbitrator subsequently applied for ex- 
tension of time which was allowed. It 
appears that on the 31st of August, 1962, 
the plaintiff (S. Ranjan and Brothers) 
filed an objection to the award though 
the award itself had not been received in 
the Court The award was ultimately 
received on the 1st of December, 1962. 
On the 7th of February, 1963, the defen- 
dant filed a petition by way of reply to 
the objections filed by the plaintiff 
against the award. It appears that on the 
prayer of the defendant, Sri O. P. Mittal 
the arbitrator, was subsequently examin- 
ed on commission by means of interroga- 
tories. The Pleader Commissioner sub- 
mitted his report on the 12th of May 
1964. Thereafter the objection filed by 
the plaintiff was heard by the learned 
Subordinate Judge, 

3. The arbitration proceedings and the 
award were challenged in the objection 
petition on several grounds One of the 
grounds taken was that the arbitrator 
was not absolutely disinterested and im- 
partial as he had connection with the 
defendant bemg its employee. The learn- 
ed Subordinate Judge overruled that ob- 
jection. While considermg the question, 
however, the learned Subordinate Judge 
observed as follows- 

"It IS of common knowledge that Gov- 
ernment servants are careerists." 

To say the least, as a judicial officer, 
the learned Subordmate Judge should 
not have made that uncalled for sweepi- 
ing observation. Simply because the arbi- 
trator had connection with the engineer- 
ing department of the Govt, of India he 
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could not be characterised as an interest- 
ed and partial person. It is not neces- 
sary to further go into the question as 
the objection was overruled by the learn- 
ed Subordinate Judge on other grounds. 
The learned Subordinate Judge further 
overruled the objection that the award 
was collusive. 

A contention was raised that notice of 
the making of the award was not given 
and as such the award was vitiated. The 
learned Subordinate Judge ovemiled that 
contention also on the ground that the 
plaintiff filed objection even before the 
actual receipt of the award by the Court 
which proved that the plaintiff had notice 
of giving of the award and no prejudice 
was caused to him even if no notice was 
issued to him by the arbitrator. Certain 
other objections were also overruled as 
it appears from paragraph 11 of the order 
under appeal The learned Subordinate 
Judge set aside the award mainly on two 
grounds, namely, (1) that the arbitrator 
did not maintam an order-sheet to show 
as to how the proceedmg was conducted 
and what was done from day to day 
and how and when the parties were notic- 
ed and (2) that the award filed by the 
arbitrator was very laconic and the arbi- 
trator had not given any reason in sup- 
port of his award and as such the award 
appeared to be arbitrary. The learned 
Subordinate Judge further obsen'ed as 
follows* 

"There is nothing to indicate as to what 
eiddences were adduced before him and 
what matters weighed with the arbitra- 
tor for giving the aforesaid award.” 

The concluding portion of his order 
reads as follows; 

"Though the arbitrator has said in his 
reply to the interrogatories that notice 
was given to the parties and they were 
heard, there is nothing on recorf to 
show that this was done. As mentioned 
before the award submitted by him 
appears to be too brief and there is ab- 
solutely no material to judge if proper 
and full justice or even if substantial 
justice was done to the parties. The 
award, appears to be very perfunctory 
and the arbitrator has not I regret to 
say, displayed slightest attempt of doing 
natural justice to the parties. The award 
is, therefore, set aside.” 

4. Mr. Sarwar AM. learned Additional 
Government Pleader, appearing for the 
Union of India in this appeal submitted, 
in the first place, that the failure to give 
reasons in an award does not vitiate the 
award and as such the learned Subordi- 
nate Judge has taken a wrong view of 
law in holding that the award is arbi- 
trary Secondly, he contended that the 
papers which were transmitted along 
with the award clearly show that the 
parties were heard before the award was 
made and as such there was no violation 


of the prindples of natural justice. Ac- , 
cording to learned counsel, as no proce- ' 
dure is prescribed rela ting to an ^bitra- 
tion proceeding, the arbitrator is not 
required to maintain an order-sheet. 
The failure to maintain an order-sheet, 
therefore, to show as to how the pro- 
ceedings were conducted cannot be made 
a -valid ground for setting aside an award. 
There is substance in the contentions 
which have been raised by learned coun- 
seL 

5. In the case of Bungo Steel Furni- 
ture (Pvt) Ltd. v. Union of India, AIR 
1967 SC 378 it has been observed by their 
Lordships of ^e Supreme Court as 
follows: 

*Tt is now a well-settled principle that 
if an arbitrator, in deciding a dispute 
before him, does not record his reasons 
and does not indicate the principles of 
law on whidi he has proceeded, the 
award is not on that account -vitiated. It 
is only when the arbitrator proceeds to 
give his reasons or to lay down principles 
on which he has arrived at his decisions 
that the Court is competent to examine 
whether he has proceeded contrary to law 
and is entitled to interfere if such error 
in law is apparent on the face of the 
award itselL” 

In the case of Firm Madanlal Roshanlal 
Mahajan v. Hukumchand IkSUs Ltd,, 
Indore, AIR 1967 SC 1030 their Lord- 
ships observed as follows; 

"In the present case, the arbitrator 
gav-e no reason for the award. We do not 
find m the award any legal proposition 
which is the basis of the awarf. far less 
a legal proposition which is erroneous 
It is not possible to say from the avvmrf 
that the arbitrator was under a miscon- 
ception of law. The contention that there 
are errors of law on the face of the awarf 
is rejected,” 

The observations of their Lordships of 
the Supreme Court in the two cases, 
refer^ to above, clearly lay dov.m the 
principle that an awarf is not vitiated 
simply because no reasons have been givmn 
by the arbitrator. The learned Subordi- 
nate Judge. therefore, was quite unjustified 
in taking the view that the awarf appeared 
to be arbitrary because no reason was 
given by the arbitrator and because there 
was nothing to indicate as to what evi- 
dence was adduced before him and what 
matters weighed with him for giving the 
award. 

6. It appears from the records of the 
proceedings which were sent by the 
arbitrator along with the award that he 
sent registered notices dated the 7th of 
September. _ 1960, to both the parties to 
submit copies of documents along with 
the statement of facts. It appears that 
on the 22nd of October, 1960. the plain- 
tiffs Messrs. S. Ranjan and Brothers, sent 
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a letter to the arbitrator acknowledging 
the receipt of the notice and along with 
that letter they sent copies of certain 
documents. In that letter they made a 
statement of facts. The proceeding in res- 
pect of the first hearing of the arbitration 
matter, which was heard on the 14th of 
July, 1961, at Calcutta, shows that the 
parties and their lawyers were heard at 
great length. In the note the arbitrator 
observed; 

"Both parties having completed their 
evidence and having nothing fu^er to 
produce in evidence, the hearing was 
closed at this stage." 

7. From what I have stated above it 
is abundantly clear that the arbitrator 
gave notice to the parties to file docu- 
ments and ultimately he heard the parties 
and their lawyers at length. _ It cannot, 
therefore, be said that the arbitrator has 
not followed the principles of natural 
justica The principles of natural justice 
demand that the arbitrator should follow 
such a procedure which a reasonable 
man would follow in deciding a dispute 
impartially in the absence of any special 
procedure agreed or consented to by the 
parties. In the case of V. Gurumurty 
Raju V. V. Narasimha Raju, AIR 1954 
Ori 234 a Division Bench of the Orissa 
High Court observed that, 

"Proceedings before arbitrators need 
mot be conducted with such meticulpus 
care as is required in ordinary Civil 
Courts so long as there is substantial com- 
pliance with the principles of natural 
justice.” The learned Subordinate Judge 
has referred in his judgment to a decision 
in the case of Pratap Singh v. Kishan- 
prasad and Co. Ltd., AIR 1932 Bom 68. 
In that case the learned Single Judge 
observed as follows: 

'Tt is a well-known principle of the law 
of arbitration that an inquiry before the 
arbitrator should be assimUated ^ near 
as possible to proceedings in a trial in a 
Court of law, and that therefore a party 
to the arbitration must not only have 
notice of the time and place of the meet- 
ing, but he should be allowed reasonable 
opportunity of proving his case either by 
evidence or by arguments or both, and of 
being fuUy heard. The notice must be 
sufficiently long in order to give the 
party that reasonable opportunity if he 
wants to be heard. If there is no sufficient 
notice there cannot be a proper hearing 
nor a valid award, it being a well-re- 
cognised rule of natural justice that a 
man's legal rights cannot be determined 
wdthout giving him an opportunity of be- 
ing heard.” 

In the instant case, as I have already 
shown, the parties were given notice and 
the plaintiff actually sent certain docu- 
ments along with the statement of facta 
The preceding relating to the hear- 
ing on the 14th of July, 1961 


shows that the arbitrator noted down 
the arguments made by the parties at 
length. Copies of the proceedings were 
forwarded to the plaintiff and others on 
the 11th of August, 1961, as it appears 
from the record. There is nothing to 
show that any prayer was made on be- 
half of the plaintiff for further hearing 
or for opportunity to file more documents 
or to adduce any other evidence. It can- 
not therefore, be said that the plaintiff 
was not given sufficient opportumty to 
place its case before the arbitrator. Learn- 
ed counsel appearing on behalf of the 
respondent in course of his argument has 
not shown any provision in the Arbitration 
Act under which an arbitrator is requir- 
ed to maintain an order-sheet in respect 
of an arbitration proceeding On the 
failure of the arbitrator, therefore, to 
maintain an order-sheet, his award can- 
not be said to be vitiatei 

8. Mr. Tribem Prasad Sinha, learned 
counsel appeanng for the respondent, 
contended before us in course of his 
argument that the failure to give notice 
imder Section 14 (1) of the Arbitration 
Act has vitiated the award. As I have 
already stated, the same contention was 
raised in ^e lower court and it was over- 
ruled as it appears from paragraph 10 of 
the order under appeal 

The validity of fiie award does not 
depend upon the notice of the same being 
given to the parties. The object of giv- 
ing notice imder sub-section (1) of Sec- 
tion 14 of the Arbitration Act is to give 
opportunity to the parties to file objection 
to the validity of the award. As I have 
already stated, the objection to the 
validity of the award was filed by the 
plaintiff before the award was actually 
received in the Court 

The learned Subordinate Judge has 
rightly taken the view that the very fact 
that the plaintiff had filed objection even 
before the actual receipt of the award by 
court goes to show that the plaintiff had 
notice of giving of the award and as such 
no prejudice was caused to it even if no 
notice was actually issued to it by the 
arbitrator. 

9. As both the grounds on which the 
learned Subordinate Judge has set aside 
the award are not cogent and legal, this 
appeal has to be allowed and the order 
of the learned Subordinate Judge set 
aside. 

10. In the result, this appeal is allow- 
ed but in the circumstances of the case 
there will be no order for costs 

11. KANHAIYAJL J. I agree. 

LGC/DVC 


Appeal allowed. 
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TTayi Khosal Biswas, Appellant v. Ram 
Sundar Bhagat and others, Respondents 
A.F.A.D. No 578 of 1966, D/-18-7-1968 
from decision of 1st AddL Sub. J. Pumea 
D/- 10-5-1966. 

Ciwl P. C. (1908), Ss. 100-101 — Sub- 
stantial error or defect in procedure — 
What amounts to, stated — Finding of 
fact by trial Court reversed by lower ap- 
pellate Cotirt — High Court not entitled 
to interfere merely because some of 
reasons given by trial Court are not con- 
sidered. 1968 BUR 374 held no longer good 
law in view of AIR 1963 SC 302. 

The High Court cannot interfere with 
the conclusions of fact recorded by the 
lower appellate Court because there is no 
jmisdiction under Section 100, C P. C. 
to correct that error. That is why, even 
if the appreciation of eridence made by 
the lower appellate court is patently 
erroneous and the finding of fact record- 
ed m consequence is grossls' erroneous, 
that cannot be said to introduce a sub- 
stantial error or defect in the procedure. 
On the other hand, if in dealing with a 
quesfaon of fact, the lower appellate 
court has placed the onus on a wrong 
party or discards admissible evidence on 
the ground that it is inadmissible or fails 
to consider an issue which had been tried 
and foxmd upon by the trial Court and 
proceeds to reverse the trial Court’s deci- 
sion without the consideration of such an 
issue or if the lower appellate court 
allows a new point of fact to be r^sd 
for the first tune before it, or permits a 
party to adopt a new plea of fact, or 
makes out a new case for a party, that 
may in some cases, be said to amoimt to 
a defect or error in procedure. Merely 
because the judgment of the lower ap- 
pellate court is not as elaborate as that of 
the trial Judge, or because some of the 
reasons given by the trial Judge have 
not been expressly reversed by the lower 
appellate court, the High Court is not 
entitled to interfere with the conclusions 
of the lower appellate Court 

(Para 6) 

Thus, where in a title suit both the 
trial Court and the lower appellate Court 
found that the plaintiff had taken settle- 
ment of the land in suit and disbelieved 
the case of the defendants with regard to 
their possession in respect of the suit 
land, but differed on the question of 
plaintiffs rabsisting title, mere fact that 
the lower appellate court has not refer- 
red to aU the comments which the triad 
Court had made v.ath regard to the 
ewdonce of the plaintiffs witnesses 
is not a suffiaent ground for rcr-ers- 
Ing the finding of the final Court 
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of fact when there is nothing to show that 
the finding on the question of possession 
had been arrived at without a considera- 
tion of the evidence or that the appellate 
Court had relied on some evidence which 
was not admissible or had approached the 
case from a wrong point of view. (1968) 
B. L. J. R. 374 held no longer good law 
in view of AIR 1963 SC 302. 

(Para 6) 

Cases Referred: Chronological Paras 
(1968) 1968 BUR 374 = 1968 

BUR 359, Sheikh Bashiruddin 

V. Dhani Mohammed 6 

(1963) AIR 1963 SC 302 (V 50) = 

(1963) 3 SCR 604, Ramachandra 

Ayyar v. Ramalingam Chettiar 6 

Mahendra Pd. Pandey, for Appellant; 
Jyotirmoy Ghose, for Respondents. 

JUDGMENT : — This appeal by defen- 
dant No. 1 (the son of original defendant 
no. 1) arises out of a suit for declaration 
of title and recovery of possession in 
respect of 2 28 acres of land appertain- 
ing to revisional survey plots Nos. 3307 
and 3527 of the revisional survey khata 
No. 903 of \'illage Sukhasan and also for 
recover^" of Rs. 248/10/- as compensation 
received by him (defendant) from the Land 
Acquisition Department in respect of 
0.38 acres of land. 

2. The case of the plaintiff was that he 
took settlement of 3 bighas 17 ka tha-; and 
19 dhoors of land bearing cadastral suiv’ey 
plot No. 582 along with other lands by 
means of a registered kabuliat dated 3-3-37 
from the landlords He further took rai- 
yati settlement of 12 bighas and odd kathas 
of land from the same landlords in the 
same village by means of another re- 
gistered kabuliat dated 12th T.Tgrph 1937 
and came in possession of aU the lands 
amalgamating them into one, holding on 
an amalgamated rental Later on 0 38 
acre of land out of cadastral survey plot 
No 582 was acquired by the State of 
Bihar and compensation for the crops 
raised on that land was aw-arded to him. 
The remaining portion of that plot con- 
tinued m possession pf the plaintiff but 
during the recent re\'isional survey opera- 
tion that portion came to be record^ in 
Nos 3305, 3307 and 3527. Plot No. 3305 
was recorded in the name of Hareldsim 
Bhagat (son of the plaintiff) in the re- 
rfsonal survey khatian but the remain- 
ing two plots 3307 and 3527 ■were ■wrongly 
recorded in the name of Harf Ramjan 
Biswas the ancestor of defendants I'to 
1 (c) as his occunancy holding, while the 
names of defendants 2 and 3 were wrongly 
recorded as bataidars of plots 3307 and 
3527 respectively in spite of objections by 
the plaintiff. Ham Ramjan BLsivas fraudul- 
ently realised the amount of compensation 
to the extent of Bs 284/10/- in respect of 
0 38 acres ■without the Imowledge of t.he 
plaintiff. The revisional survey entry 
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regarding plot Nos. 3307 and 3527 was 
incorrect and being emboldened by that 
entry the defendants dispossessed^ tne 
p lain tiff from those two plots mBaisakh 
1365FS. which gives a cause of action to 
the plaintiff for the suit givmg nse to 

this appeal , - j 4 . 

3. Hazi Kamjan Biswas, defendant 
No 1 died during the pendency of tne 
suit, but he had filed a bitten statenmnt 

contending that cadastral surv^ ptot 

number 582 was never settled with tne 
Stiff and the plaintm never c^e m 
possession of that plot. 
defendant No. 1 this plot was settled 
him by means of a registered kabuhat 
dated 16th April, 1937 by some ot J^e 
co-sharer landlords, S 

Chaudhry and others and later on 
settlement was approved by the rem^- 
ing co-sharer landlords, ^ftendant No. 1 
had paid rent to the tandlor^ md 
continued in Possession throughout ever 
since the time of that settlement. He 
denied the title and Possession of the 
nlaintiff in respect of the 
in suit His further Plea was that 
the entries in the 
khatian with regard to Pl°* 

3=127 were absolutely correct Defenuanm 

2 and 3 as weU filed a 1 

cnnnnrtms the case of defendant ^ 
and^ these defendants claimed to be the 
bataidars of those two plots. ■u-.ij 

4 The learned Additional Mtmsif held 
' that the plamtiff had acquired title to the 

Ss settled with him, but he. failed to 
iTove to lubsisting title, m.eax^g 
by to possession over the 
|elve" yearn of^^the i^1-tio^^| 

caLe ^^to the t?^^a d^ 

learned Additional Subordinate Judge tok 

a different view of the evidence , , 

to^f con^sion that the Plo^tiff had 
not oto proved his title to the land as a 
raiyat but had proved kis possesaon 
weU within twelve years of the date^f 
the suit. He further found that me 

decreed the plaintiff’s smt declanng to 
title and granting him decree for Pos- 
^^orhi Respect "of fte land m suit and 
comnensation to the tune of Rs. 
nnlv recoverable from defendants. 1 
1(c) Hence defendant No 1 (who ^s *e 
^ of original defendant No. 1) has fded 

this appe^ , ,, , 

5. Learned Counsel for the aPPeh^t 
urged two points in this appeaL Tne 
1969 Pat./9 IV G — 36 


first one was that the judgment of the 
learned Additional Subordinate Judge was 
not in accordance with law inasmuch as 
he had not considered all the reasonings 
given by the learned Mimsif which per- 
suaded him for discardmg the evidence 
of the plaintiff’s witnesses and holding 
that the plaintiff had failed to prove his 
subsisting title. The contention was that 
the fin din g of the learned Additional Sub- 
ordinate Judge that the plaintiff had 
proved to possession within twelve years 
of the suit was vitiated, inasmuch as he 
did not consider the evidence of the 
plaintiH’s witnesses properly and ignored 
the comments made by the trial court 
with regard to their evidence. The 
second point was that the trial court had 
framed an issue (no. 6) to the effect, 
whether the entry in the record of rights 
was wrong, but this issue had escaped 
the attention of the learned Additional 
Subordinate Judge. 


G. I would deal with the points in the 
order, in which they have been urged. 
Both courts foimd that the plaintiff had 
taken settlement of the land in suit, but 
they differed on the question of posses- 
sion. The learned Munsif dealt with the 
evidence of the plaintiff’s witnesses and 
came to the conclusion that the oral 
testimony of those witnesses was not 
satisfactory for holding that the plaintiff 
had got possession of the suit land as 
alleged by him or that he had subsisting 
title to the suit land. The learned Addi- 
tional Subordinate Judge on the other 
hand also referred to the evidence of the 
pl aintiff ’s witnesses but he came to a 
different conclusion and that conclusion 
was in favour of the plaintiff on the 
question of possession. He dealt with the 
oral evidence of the plaintiff’s witnesses 
in paragraph 10 of his judgment and com- 
menced that paragraph by observing that 
"there is overwhelming oral evidence on 
the side of the plaintiff to show that he 
came in possession of the land after settl^ 
ment and continued in possession of it 
till four years prior to the date of the 
institution of the suit, when he was 
forcibly dispossessed by the defendants . 

Thereafter he dealt with the evidence 
of Patwari (P. W. 1) and observed that 
P Ws. 2, 4, 7 and the plamtiff (P. W. 12) 
had stated that the plaintiff had been 
coming in possession of the land tiU four 
years prior to the date of the institution 
of this suit. He took the view that 
the plaintiff was supported on the 
question of possession by P. Ws. 2, 
6, 7, 8, 9 and 10, all of whom 

v?ere competent witnesses, as they were 
either residents of village Sukhasan or 
they were employees of the co-sharer 
landlords. All those vdtnesses supported 
the case of the plaintiff that he continued 
in possession of the suit land for 24 or -o 
years and he was dispossessed from that 
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land about four years back. He again 
observed tbat P. Ws. 2, 4, 8. 9 and 10 
owned land near the land in smt and so 
their testimony regarding possession of the 
plaintiff could not be discarded. After 
dealing with the oral evidence he con- 
sidered the documentary evidence filed 
by the plaintiff and then he gave a find- 
ing on the question of possesaon. It 
should be rnentioned here that both the 
courts disbelieved the case of the de- 
fendants with regard to their possession 
in respect of the suit land. It is true that 
the learned Additional Subordinate Judge 
has not referred to all the comments 
which the trial court had made with 
regard to the evidence of the plaintiit’s 
witnesses, but that by itself can hardly 
be a ground for reversing the finding of 
the final court of fact, inasmuch as, it 
cannot be said in the present case that 
the ^ding on the question of possession 
has been arrived at without a considera- 
tion of the evidence or that the appellate 
Court had relied on some evidence which 
was not admissible or had approached 
the case from a wrong point of view. 

Learned counsel for the appellant in 
support of his contention referred to a 
recent decision of this court in Sheikh 
Bashiruddin v. Dhani Mohammad, 1968 
BLJR 374. Rajkidiore Prasad J. observed 
in that case that amply recording find- 
ings of fact, "Without any discussion of 
the evidence, was no judgment at all and 
such a judgment could not be said to be 
a proper judgment of reversaL His Lord- 
ship then observed as follo-ws; — 

"The court of appeal below may ultimate- 
ly be correct, if it had considered the 
evidence, in reverang the judgment of 
the trial court, but it must appear from 
the judgment itself that the Court of 
appeal below has considered all the rea- 
sonings given by the trial court for com- 
ing to the contrary conclusions. In this 
vieiv of the matter, the judgment under 
appeal cannot stand”. 

His Lordship ultimately remanded that 
second appeal for a fresh decision in ac- 
cordance -with law. I must say with great 
respect that this view is not in accordance 
with the principles laid down by the 
Supreme Court m V. Ramchandra Ayyar 
V. Ramalingam Chettiar, AIR 1963 SC 302 
while considering the scope of Section 
100 of the Civil Procedure Code. In that 
case the trial Court had decreed the suit, 
but that decree was reversed by the 
lower appellate court. Thereafter the 
High Court in second appeal reversed the 
judgment and decree of the lower appel- 
late court and restored those of the trial 
court Learned counsel for respondent No. 
1 tried to support the judgment and 
decree of the High Court and urged that 
the lower appellate court had erred in 
reversing the judgment of the trial 
Court without considering all the reasons 


given fay the trial Court Dealing with 
this contention of Mr. Chatterjee. learn- 
ed counsel for that respondent Gajendra- 
gadkar, J. as he then "was, observed as 
follows : — 

"He says that if the lower appellate 
court wanted to interfere with the trial 
Court’s conclusions of fact it was neces- 
sary that all the reasons given by the 
trial court should have been examined 
and the whole of the evidence set out by 
the trial Court in its judgment should 
have been taken into accoimt Since the 
judgment of the lower appellate Court ia 
not elaborate and some of the grounds 
set out in the trial court’s judgment ha"V8 
not been examined, that constitutes an 
error or defect in the procedure and so, 
the High Court "was entitled to correct 
that error or defect, because the said error 
or defect afiected the decision of the 
merits in the casa The judgment of the 
appeal court, Chatterjee contends, 

"must come into dose quarters” with the 
judgment of the trial court and meet the 
reasoning given therein, before it can be 
treated as conclusive between the parties 
for the purposes of Section 100,” 
There^er his Lordship referred to a 
catena of decisions and discussed the 
scope of Section 100 in the following 
manner; 

"That is why, even if the appreciation 
of evidence made by the lower appel- 
late court is patently erroneoiis and the 
finding of fact recorded in consequence is 
grossly erroneous, that cannot be said to 
introduce a substantial error or defect 
m the procedure. On the other hand, 
if in dealing with a question of 
fact, the lower appellate court has placed 
the onus on a -wrong party and its find- 
ing of fact is the re^t, substantially, of 
this wrong approach, that may be regard- 
ed as a defert in procedure: if in deal- 
ing -with questions of fact, the lower 
appellate court discards evidence on the 
groxmd that it is inadmissible and the 
High Court is satisfied that the evid- 
ence "was admissible, that may introduce 
an error or defect in procediu-a If the 
lower appellate cxiurt fails to consider an 
issue which had been tried and found 
upon by the trial court and proceeds to 
reverse the trial court’s decision -without 
the considerafion of such an issue, that 
may be regarded as an error or defect in 
procedure; if the lower appellate court 
allo-ws a new point of fact to be raised 
for the first time before it, or permits a 
party to adopt a new plea of fact, or 
makes out a new case for a party, that 
may in some cases, be said to amount 
to a defect or error in procedure. But 
the High Court cannot interfere -with the 
condusions of fact recorded by the lower 
appellate court, however, erroneous, the 
said conclusions may appear to be to the 
High Court, because as the Privy Cotmdl 
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has observed, however, gross or inexcu^ 
able the error may seem to be there is 
no jurisdiction under Section 100 to cor- 
rect that error”. 


Ultimately his Lordship held that Mr. 
Chatterjee was not right in conten ding 
that because the judgment of the lower 
appellate court was not as elaborate as 
that of the trial judge, or because 'some 
of the reasons given by the trial 
Judge had not been expressly rever- 
sed by the lower appellate court, fte 
High Court was entitled to interfere with 
the conclusions of the lower appellate 
Court The result was that the judgment 
and decree of the High Court were set 
aside inasmuch as the High Court w^ 
not justified in interfering with the find- 
ing of fact recorded by the lower appel- 
late court in favour of the appellants. 
In view of these principles, I must over- 
rule the contention raised by le^ed 
counsel for tiie appellant that ■&e judg- 
ment of the lower appellate coi^ sunn- 
ed from the said infirmity and hence the 
finding of fact arrived at by him fho^d 
be reversed in this second fppe^ 
ouestion as to whether the plaintifi had 
proved his possession within twelve 
of the suit was entirely a question of fart 
and the finding given by the lower appel- 
late Court is binding in the second ap- 
peal 


7. So far as the second point, with 
regard to the entry in the rev^onal 
v^ khatian, is concerned, it is 
rect to argue that the lowrt appellate 
court missed this aspect of ^ case. ^ 

fact learned Additional Suborchnate^dge 
observed in paragraph 13 that E 

vjBs the certified copy of the revisio^ 
survey khatian in respect of ^ese two 
plots which stood recorded m thenai^ 
of Hazi Ramjan Ali, but this _^try a^ 
peared to have been nmde without the 
survey authorities having any material 
before them to make _ that entry. 
over, the plaintiS’s title and possession 
having found to be correct, the ^ecmt 
entry in the revisional survey khatian 
regarding the two plots hi^lhe 
•RaTi Ramjan Biswas must be_ held to be 
correct Accordingly th^e is no mem 
even in the second contention and it 
be overruled. The plaintiff has proved his 
title and possession withm tv^ve years 
of the suit and he was entitled to a 
decree. 


8. In the result the appeal is dismi^ 
ed with costs payable to the plamtifi 
respondent no. L 

PDR/D.V.C. Appeal dismissed. 
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N. L. UNTWALIA AND 
S. WASIUDDIN. JJ. 

Ramdeyal Singh, Appellant v. State of . 
Bihar, Respondent 

A F. O. D. No, 576 of 1963, D/- 19-8- 
1968, from decision of Sub. J., Sasaram, 
D/- 7-10-1963. 

Land Acquisition Act (1894), S. 18 — 
Scope and applicability — Provisos of 
S. 18 are mandatory — Application for 
reference, not made within prescribed 
time — Land Acquisition Judge can re- 
fuse to entertain reference and can reject 
it on this ground — AIR 1963 All 556 
(FB) & AIR 1929 AU 769 & AIR 1938 
Punj 490, Dissented from — (Civil P. C. 
(1908), Pre. — Interrelation of Statutes 
— Mandatory and directory provisions). 

S. 18 along with its provisos circum- 
scribes certain conditions the fulfilment 
and the compliance of which are essential 
and there are pre-requisite conditions 
and the application for reference would 
itself not be entertainable if those condi- 
tions are not complied with and one of 
the important conditions is that it should 
be withhi the time specified under Cls _ (a) 
and (b) of the provisos. Hence if the applica- 
tion is not within time, then it will be m 
incompetent referende if the Collector in 
spite of this bar of limitation chooses to 
make the reference. (1855) 6 Moo Ind 
App. 134 (P. C.), ReL on. (Para 4) 

In interpreting whether a certain pro- 
vision of law can be regarded as manda- 
tory or • directory the intention of the 
legislature has to be ascertained. The 
legislature by enacting the two provisos 
of S. 18 of the Act obviously intended to 
specify tbe period within which the ap- 
plication for reference should be filed 
and did not consider it proper that such 
application should be filed at any time 
depending on the choice of the party con- 
cerned. A reference under S. 18 of the 
Act is for fte determination of the ques- 
tion of the quantum of compensation and 
it cannot be left to the sweet will of the 
awardee to come to court at any time. It 
coiild not, therefore, have been ihe inten- 
tion of the legislature that such provision 
restricting the period in which such ap- 
plication should be filed be only directory 
and not mandatory. AIR 1964 Pat 53 
Appld. (Distinction between reference 
under S. 18 and that under S. 30 pointed 
out). AIR 1966 SC 237, Ref. (Paras 6, 8) 

Though the Collector acting imder the 
Land Acquisition Act is an agent of the 
Govt, the Government is boimd by the 
acts of its agent only in so far as those 
acts are in accordance with law and the 
Govt is not boimd by the acts of his 
agent which are contrary to the provi- 
sions of law. When there is a spedflc 
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provision of law the general law of 
principal and agent cannot be applied 
and the Government cannot be chopped 
from pleading that certain provisions of 
law have not been followed merely 
because at some stage or the other it 
directed the Collector to make a refer- 
ence. AIR 1957 Raj. 44, Foil 

(Para 8) 


Thus a Land Acquisition Judge in a 
reference under Section 18 can go into 
the question whether the application for 
reference was made within the time 
prescribed under sub-section (2) of Sec- 
tion 18 of the Act. The necessary sine 
qua non of the ref erence by the Collector 
imder Section 18 of the Act is that it 
must be made in accordance with _ the 
provisions of that section, such as, within 
the period prescribed by the two pro- 
visos of sub-section (2) of the Section, 
Hence if the Land Acquisition Judge 
finds on the materials placed before him 
that the application is barred by limita- 


tion in the sense that it was not present- 
ed within the period prescribed under the 
two provisos of sub-section (2) of S 18 
of the Act, then he can refuse to enter- 
tain the reference and can also reject 
the reference on this ground. AIR 1963 
AU 556 (FB) and AIR 1929 AU 769 and 
AIR 1958 Pimj 490, Dissented from; AIR 
1937 Cal 680 & AIR 1944 Bom 200 & AIR 
1951 Bom 156 & AIR 1955 Mad 23 & AIR 
1957 Raj 44 & AIR 1963 Ker 3 (FB) & 
AIR 1962 J. & K. 59, Foil 

(Paras 17, 15, 9) 


Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 237 (V 53) = 


(1965) 3 SCR 576, Dr. G. H. 

Grant v. State of Bihar 6 

(1964) AIR 1964 Pat 53 {V 51). 

Mahesh Pd. Smha v. Manjay Lai 5 

(1963) AIR 1963 All 556 (V 50) = 

ILR (1963) 1 All 983 (FB), State 
of U. P through the Collector 
of Nainital v. Abdul Karim 9, 14 
(1963) AIR 1963 Ker 3 (V 50) = 

ILR (1962) 1 Ker 580 (FB), 

Kochukimju Padmanabhan v. 

State of Kerala 13 

(1962) AIR 1962 J & K 59 (V 49), 

Swami Sukhanand v. Samaj 
Sudhar Samiti 13 

(1958) AIR 1958 Punj 490 (V 45) = 

ILR (1958) Punj 854, Hari 
Krishna Khosla v. State of 
Pepsu 14 

(1957) AIR 1957 Raj 44 (V 44)=ILR 
(1956) 6 Ra] 653, State of Rajas- 
than V. L. D. Silva 8, 12 

(1956) AIR 1956 Pat 108 (V 43)= 

1956 BUR 44, Lila Mahton v. Sheo 
Govmd Sinqh 9 

(1955) AIR 1955 Mad 23 (V 42) = 

ILR (1955) Mad 1062, Kanna Nav- 
anna Karayanappa Naidu v. Revenue 
Divisional Officer, Sivakasi 11 


(1951) AIR 1951 Bom 156 (V 38)= 

53 Bom LR 257, G. J. Desai v. 

Abdul Mazid Kadri II 

(1944) AIR 1944 Bom 200 (V 31)= 

ILR (1944) Bom 90, Mahadeo 
Eliishna Parkar v. Mamlatdar 
of Alibag 1, 10 

(1940) AIR 1940 Pat 102 (V 27)= 

ILR 19 Pat 321 (SB), Jagamath 
LaU V. Land Acquisition Deputy 
Collector, Patna 9 

(1937) AIR 1937 Cal 680 (V 24)= 

HjR (1938) 1 Cal 231, Anant Ram 
Banerjee v. Secretary of State 9 

(1929) AIR 1929 All 769 (V 16) = 

ILR 52 All 96, Secy, of State v. 
Bhagwan Prasad 3.4 

(1906) ILR 30 Bom 275=7 Bom LR 
697, In re. Govt, and Nanu N. 
Kothare 9 

(1855) 6 Moo Ind App. 134 (PC), 
Nusserwanjee Pestonjee v, Meer 
Mynoodeen Khan '4 

Keshri Singh and Rewati Raman Saran, 
for Appellant, S. Sarwar Ali, for Res- 
pondent. 

S. WASniDDIN, J. : — This appeal 
arises out of Land Acquisition Case No, 
94/13 of 1963/1960. A piece of land mea- 
suring 1.24 acres has been acquired by 
the Government for the construction of 
Forest Department building in village 
Lakharawan, District Shahabad by de- 
claration No. 5554 dated 10-5-1958 pub- 
lished in the Gazette on 11-7-1958 The 
appellant is the awardee and the Col- 
lector awarded a siun of Es 3598 25 P. 
as compensation and Rs. 539.74 P. as ad- 
ditional compensation, the total amount 
being _Rs 4137.99 P. The awardee being 
dissatisfied made a prayer before the Col- 
lector for making a reference under Sec- 
tion 18 of the Land Acquisition Act The 
Collector accordingly made the reference 
and before the Land Acquisition Judge 
a point was taken on behalf of the res- 
pondent, that is, the State of Bihar that 
the reference was barred by limitation. 
It may be mentioned here that the find- 
ings of the Land Acquisition Judge have 
not been challenged with regard to the 
dates of the service of the notice of 
award eta and at the time of the hearing 
of this appeal also these dates have not 
been challenged. 

The award was made on 21-7-1959 and 
the notice of the award as contemplated 
by sub-section (2) of Section 12 of the 
Land Acquisition Act (hereinafter to be 
referred to as the Act) was Ferv(^ on 
25-7-1959 on the awardee The petition 
was filed by the awardee before the Col- 
lector for making the reference under 
Section 18 of the Act on 14-9-1959. that 
is to rav, more than six weelcs after the 
receipt of the notice of the award. It 
was, therefora in such circumstance, 
urged before the Land Acquisition Judge 
that the application for maMng the refer- 
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ence was barred by limitation under 
clause (b) of sub-section (2) of Section 18 
of the Act. The Land Acquisition Judge 
examined this matter and he has di^ 
cxissed in his judgment about the appli- 
cation being barred by limitation and re- 
lying on a decision of the Bombay High 
Court in the case of Mahadeo Krishna 
Parkar v. Mamlatdar of Alibag, AIR 1944 
Bom 200, was of opinion that if the 
reference does not comply with the 
terms of the Act then the Court cannot 
entertain the objection and see whether 
the statutory conditions have been com- 
plied with and the reference is within 
time. 

It may be mentioned here that it has 
been urged on behalf of the Appellant 
that once the Collector had made the 
reference it was beyond the competence 
and the jurisdiction of the Land Acqui- 
sition Judge to go into the question about 
the application being within time or not. 
The Land Acquisition Judge held that 
the application was not within time and, 
therefore, the reference which had been 
made was without jurisdiction and as 
such the Land Acquisition Judge had no 
jurisdiction to look into the matter con- 
tained in the petition.^ As_ regards the 
quantum of compensation in respect of 
which the reference was made, the Land 
Acquisition Judge also recorded a finding 
which is in favotir of the appellant and 
this finding has also not been challenged 
here in this appeal 

2. This appeal was put up before a 
single Judge Shambhu Prasad Singh, J. 
who heard the matter and by his order 
dated 30-1-1968, he has referred the ap- 
peal to a Division Bench because it in- 
volves a question of law of some impor- 
tance whidi should be settled at rest by 
a Division Bench. It was pointed out m 
that order that there was a conflict in 
the opinion of the difierent High Courte 
on the question whether the Land Acqui- 
sition Judge could or could not go into 
the question of limitation when once the 
reference had been made. It is, therefore, 
in such circumstance, that this appeal 
has been heard by a Division Bench and 
the question which has to be dedded is 
really of importance because of the con- 
flict of opinion between the difierent 
High Coirrts and there being no direct 
dedsion of our High Coml on this point 
or of the Supreme Comd;. The question 
which needs dedsion is as follows: — 

'’Whether the Land Acquisition Judge 
in a reference under Section 18 of the 
Land Acquisition Act can go into ques- 
tion that the apphcation for reference 
w*as not made to the Collector within the 
time prescribed under sub-section ( 2 ) of 
Section 18 of the Land Acquisition Act 
and if so, can the Land Acquisition Judge 
refuse to entertain the reference, if he 
finds it to be time-barred?” 


3. Now, before I take up a discussion 
of the difierent decisions of the High 
Courts on this point, it will be better if 
I_ first of all refer to the relevant provi- 
sions of the Act. Part HI of the Act deals 
with the "Reference to Court and proce- 
diue thereon”, and the first relevant pro- 
vision in this connection is Section 18 
which is as follows: — 

"18(1) Any person interested who has 
not accepted the award may, by written 
application to the Collector require that 
the matter be referred by the Collector 
for the determmation of the Court, whe- 
ther his objection be to the measurement 
of the land, the amount of the compen- 
sation, the persons to whom it is payable, 
or the apportionment of the compensation 
among the persons interested. 

(2) The application shall state the 
grounds on which objection to the award 
is taken: 

Provided that every such application 
shall be made: — 

(a) If the person making it was present 
or represented before the Collector at 
the time when he made his award, with- 
in six weeks from the date of the Col- 
lector’s award; 

(b) in other cases, within six weeks of 
the receipt of the notice from the Col- 
lector under section 12, sub-section (2), 
or within six months from the date of 
the Collector’s award, whichever period 
shall first expire”. 

4. For the purpose of the matter 
under consid^ation sub-section (2) with 
its two provisos are important. Sub-sec- 
tion (2) Jays down that the grounds on 
which objection to the award is taken. 
So this means that first of all there 
should be an application before the Col- 
lector and this application must contain 
the groimds on which the objection to 
the award has been taken. There are two 
provisos to this section, and we are con- 
cerned here with proviso (b) to this sub- 
section which lays down that in other 
cases the application shall be made with- 
in six weeks of the receipt of the notice 
from the Collector under Section 12, sub- 
section (2), or within six months from 
the date of the Collector’s award, which- 
ever period shall first expire. As far as 
this proviso is concerned, it means that 
in a case where a notice has been served 
on the awardee imder sub-section (2) of 
Section 12, then he has to present tlie 
application before the Collector for mak- 
ing the reference withm six weeks from 
the date of the receipt of the notice. As 
stated above, here in the present case, 
the admitted position is that the notice 
was served on the awardee on 25-7-1959 
and the application for making the refer- 
ence was filed on 14-9-59. 

Section 19 of the Act lays down that 
in making the reference the Collector 
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^aU state, for the information. _ of the 
Court, in writing about the certain mat- 
ter as laid down in the section imder 
clauses (a) to (d). Sub-section (2) of Sec- 
tion 19 lays down that to the said ^_te- 
ment shall be attached a schedule giving 
particulars of the notices sewed upon 
and of the statements in writing made 
or delivered by, the parties interested 
respectively. Section 20 lays down that 
on receipt of the reference the Court 
shall thereupon cause a notice, spedfying 
the day on which the Court will proceed 
to determine the objection, and directing 
their appearance before the Court on 
that day, to be served on the persons 
named in the section under clauses (a), 
(b) and (cj. Section 21 of the Act is also 
important because it lays down that the 
scope of the enquiry in every such pro- 
ceeding shall be restricted to a consi- 
deration of the interests of the persons 
affected by the objection. 

It has been urged by the learned coun- 
sel appearing for the appellant that the 
provisions of the sections, mentioned 
above, and particularly the provisions of 
Section 21 of the Act putting restrictions 
on the scope of the proceeding show that 
once a reference has been made, the Land 
Acquisition Judge cannot go into the ques- 
tion that is behind the reference to see 
whether the application for reference 
was filed within time or not It has also 
been urged that the Collector in making 
the reference acts as an agent of the 
State Government and once the reference 
has been made by such an agent no ob- 
jection thereafter can be taken relating 
to the maintainability of such application 
for making the reference as being time- 
barred. It is true that Section 21 puts 
dowTi a restriction on the scope of a 
proceeding, but this section cannot be 
divorced and read separate from the 
other provisions of the Act Section 18 
along with its provisos clearly show that 
tbe section circumscribes certain condi- 
tions the fulfilment and the compliance 
of which are essential aniL in my opin- 
ion, there are pre-requisite conditions 
and the application for reference would 
itself not be entertainable if those con- 
ditions are not comphed with and one of 
the important conditions is that it should 
be within the time specified under clauses 
(a) and (b) of the provisos. In this con- 
nection. I may refer to a decision of the 
Privy Council in the case of Nusserwan jee 
Pestonjee v. Meer llynoodeen Khan , 
(1855) 6 Moo Ind App 134 (PC) where 
ft was held by the Privy Council which 
is as follows: — 

"Wherever jurisdiction is given to a 
court by an Act of Parliament or by a 
regulation in India (which has the same 
ns^ an Act of Parliament) and such 
Jurisiffction is only given upon certain 
specified terms contained in the regula- 


tion itself, it is a universal pimdple that 
these terms must be complied with in 
order to create and raise the jurisdiction 
for if they be not complied with the 
iurisdiction does not arise.” 

In my opinion, the application for 
making the reference has to be filed 
within the time limit as prescribed by 
clauses (a) and (fa) of the Provisos to Sec- 
tion 18 and if the application is not with- 
in time, then it will be an incomtietent 
reference if the Collector in spite of this 
bar of limi tation chooses to make the 
reference. 

5. A question here also arises^ for 
consideration whether this condition 
which has been laid down, viz. the period 
within which the application for refer- 
ence should be filed can be regarded as 
mandatory or directory, and I may in 
this connection refer to a decision of our 
own ffigh Court in the case of Llahesh 
Pd. Sinha v. Manjay LaL AIR 1964 Pat 
53 where the question for consideration 
was whether the provision to the 
petition to be accompanied by an 
affidavit in the prescribed form under 
Section 83(1) of the Representation of 
the People Act, 1951 was mandatory 
or not and there was a full discusaon 
about the interpretation regarding the 
statutes being mandatory or directory. 
Reference also in that case was made to 
Article 656 of the Halsbury’s Laws of 
England, 3rd Edition, Volume 36 at page 
435 which is as follows: — 

"No universal rule can be laid down 
for determining whether provisions are 
mandatory or directory: in each case the 
intention of the legislature must be as- 
certained by looking at the whole scope 
of the statute and, in particular, at tbe 
taportance of the provision in question 
in relation to the general object to be 
secured. 

Although no universal rule can be 
laid down, provisions relating to the steps 
to be taken by the parties to legal pro- 
ceedings in the wid^ sense have been 
construed with some regularity as manda- 
tory; _ and it has been observed that the 
practice has been to construe provisions 
as no more than directory, if they relate 
to the performance of a public duty, and 
the case is such tbat to hold null and 
void acts done in neglect of them would 
work serious general inconvenience.' or 
injustice, to persons who have no control 
over those entrusted with the duty, with- 
out at the same time promoting the 
main object of the legislature." 

6. to interpreting whether a certain 
proidsion of law cim be regarded as 
mandatory or directory the intention of 
the legislature, as quoted above, has to 
be ascertained, and in this present case, 
in my opinion, it appears that the leglsla- 
ture_ by enacting the two provisos of 
Section 18 of the Act obviously intended 
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to spec^ the period within which the 
application for reference should be filed 
and did not consider it proper that such 
application should be filed at any time 
depending on the choice of the party con- 
cerned. A reference under Section 18 of 
the Act is for the determination of tte 
question of the quantum of compensation 
and naturally the matter cannot be left 
in an indefinite position and it cannot 
be left to the sweet will of the awardee 
to come to court at any time and if such 
,be the position, it would mean that even 
after several years the awardee may 
come and file an application for making 
a reference. It coiild not, therefore, have 
been the intention of the legislature that 
such provision restricting the period in 
which such application should be filed 
be only directory and not mandatory.* I 
may also point out here that there is a 
distinction between a reference imder 
Section 18 of the Act and imder Section 
30 of the Act. There _ is no prescribed 
limi t, of time under section 30 of the Act, 
as has also been pointed out in a decision 
of the Supreme Court in the case of Dr. 
G. H. Grant v. State of Bihar, AIR 1966 
SC 237. A reference under Section 30 of 
the Act can be also made suo motu by 
the Collector, but that does not appear to 
be the position with regard to a refer- 
ence under section 18 of the Act. 

7. As it will appear from the quota- 
tions from Halsbuiys Laws of England 
that when there is a provision relating 
to tiie steps to be taken by the pa^es 
to legal proceedings they in the widest 
sense have been construed with some 
regularity as mandatory; and it has been 
observed also that the practice has been 
to construe provisions as no more than 
directory, if it relates to a performance 
of a public duty because in such a case 
to hold such act null and void would 
work serious general inconvenience, or 
injustice, to person who has no control 
over those entrusted witii the duty, with- 
out at the same time promoting the main 
object of the legislature. 

8. Here in this case the time limit has 
been imposed under the section which 
applies to the awardee and, therefore, an 
awardee has to file the application with- 
in such time. It may also be mentioned 
here that there does not seem to be any 
provision in the Act for the e3rtension of 
such time or condonation of such delay 
and, therefore, it can be said that the 
legislature never intended that there 
shordd be any relaxation with regard to 
the position of the limitation of time in 
this respect It has also been vehemently 
argued fay the learned counsel appearing 
for the appellant that the position of the 
Collector while making the reference is 
that of an agent and in some decisions, 
as I will pi-esently discuss, it has. no 
doubt been observed that the position 


of the Collector is of an agent or a mouth- 
piece of the Govt and, therefore, it has 
been urged that that if the Collector act- 
ing as an agent makes a reference al- 
though the application is barred by limi- 
tation, the State Government cannot 
turn round and say that the reference is 
incompetent as it is beyond limitation 
because once the reference has been made 
by such an agent, the Land Acquisition 
Judge cannot, as urged by the learned 
counsel for the appellant go into the 
question whether such application is bar- 
red by limitation or not. In my opinion, 
this contention also does not seem to be 
correct and I may in this connection refer 
to the case of State of Rajasthan v, L. D. 
Silva, AIR 1957 Raj 44 where also a simi- 
lar point had been urged. 

It was held there that a Collector can 
only make a reference in accordance with 
the provisions of law and if he trans- 
gresses those provisions, it is open to 
the Government to challenge his action 
in Court and it is open to the court to 
examine the question of the validity of 
the order of reference. It was also held 
there that though the Collector acting 
under the Land Acquisition Act is an 
agent of the Govt., the Government is 
bound by the acts of its agent only in so 
far as those acts are in accordance with 
law and the Govt, is not boimd by the 
acts of his agent which are contrary to 
the provisions of law. It was also pointed 
out that when there is a specific provi- 
sion of law the general law of principal 
and agent cannot be applied and tiie 
Government cannot be estopped from 
pleading that certain provisions of law 
have not been followed merely because at 
some stage or the other it directed the 
Collector to make a reference. In my opin- 
ion the same principle should apply in 
this present case also and as the reference 
of the Collector was contrary to the pro- 
visions of law, so the Govt, cannot be 
boimd even though the Collector be taken 
as an agent and the reference by him 
would be without jurisdiction, inasmuch 
as, it was entertained by him in direct 
violation of the law as laid down in this 
respect in Section 18 of the Act. 

9. I will proceed to discuss the difier- 
ent decisions of the High Courts on this 
point and before I do so it will be betiier if 
I take up a discussion of the decisions of 
our own High Court It appears that 
there are only two relevant decisions in 
this case (sic) of our High Court but 
not duectly on the point and these are 
in the case of Jagamath Lall v. Land 
Acquisition Deputy Collector, Patna, 
AIR 1940 Pat 102 (SB) and the other in 
the case Lila Mahton v. Sheo Govind 
Singh, AIR 1956 Pat 108. In Jagamath’s 
case, AIR 1940 Pat 102 (SB) a petition 
for revision was filed against an order 
passed by the Land Acquisition Deputy 
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Collector of Patna refusing to refer an 
objection to an award for determination 
by the Civil Court. There the question 
was, therefore, whether such an appli- 
cation for revision against the order of 
Collector was entertainable and it was 
held by the Special Bench of onr High 
Court that the wording of Section 18(1) 
leaves the Collector no alternative but 
to refer the matter if the application is 
made within the periods prescribed by 
the Section and is not barred by proviso 
2 to Section 31 of the Act. 

It may be mentioned here that as far 
as the present case relates we are not 
concerned with the provisions as made 
in Section 31 of the Act. The Sped^ 
Bench fxmther held that the Land Acqui- 
sition Deputy Collector had no right 
whatsoever to refuse to refer the matter 
on the grounds that the objections to the 
award were not bona fide and were fri- 
volous It was also held that the land 
acquisition proceedings upto the time 
when the award is made are administra- 
tive proceedmgs and not judicial pro- 
ceedings. On the question whether such a 
revision application was maintainable or 
not, it was held that the High Court did 
not have the revisional jurisdiction even 
if the Deputy Collector might have been 
acting judidally because it does not con- 
fer power as contemplated under section 
115 of the Code of Civil Procedure. The 
point which has to be dedded in this pre- 
sent case ^d not arise in that case 
because it was a different matter, but the 
observations of this Spedal Bench do 
show that the jurisdiction of the Collec- 
tor comes into force only if an applica- 
tion IS made within the period prescrib- 
ed by the section, that is to say, by the 
provisos (a) and (b) of sub-section (2) of 
Section 18 of the Act, as mentioned 
above. 

In Lila Mahton’s case AIR 1956 Patna 
108, the question which came up for 
consideration was whether the Land 
Acquisition Judge had jurisdiction to go 
behmd the reference and to see whether 
the dispute between the parties was or 
not about Shikmi right and it was held 
that there was no such jurisdiction. I 
may also refer here in this connection to 
certam observations in this judgment at 
page 110 which were to the effect that 
the 'Court’ does not sit on appeal over 
the Collector; and the Land Acquisition 
Act does not give any authority to the 
'court' either in express terms or by im- 
plication to go behind the reference and 
to see whether the Collector acted rightly 
or vTongly. It is true tliat a Land Acqui- 
sition Judge while hearing a reference 
under _ Section 18 of the Act does 
not sit in appeal or rewsion against 
the order of the Collector, but if the ap- 
plication before the Collector for making 
the reference is beyond the period of 
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limitation, then it will naturally affect 
the jurisdiction of the Collector to make 
the reference. The question which arisK 
for consideration in this present case did 
not come up for a decision in that case 
and further it may also be pointed out 
that the case, referred to above, was in 
a reference under Section 30 of the Act 
and not under section 18 of the Act. 

I may now refer to the decisions of 
the other High Courts and I may men- 
tion here that the views of the High 
Courts of Bombay, Madras, Kerala, Cal- 
cutta, Rajasthan, Jammu and Kashmir 
are of the same as are being held by me 
in this case. The Allahabad High Court 
has more or less consistently taken a dif- 
ferent view and the matter was consi- 
dered by a Full Bench decision of the 
Allahabad High Court in the case of State 
of Uttar Pradesh through the Collector of 
Hainital v. Abdul Karim, AIR 1963 AU 
556 (FB), where, no doubt, after a consi- 
deration of the various decisions of the 
High Courts and ofthe Allahabad High 
Court it was held that the Land Acquisi- 
tion Judge cannot go into the question of 
limitation once the reference has been 
made I may first of all discuss the views 
of the other High Courts and then in 
the end the views of the -Allahabad High 
Court and I may also mention here that 
the views of the Punjab High Court 
seem on the Ime with the views of the 
Allahabad High Court I -will first of all 
refer to a decision of the Calcutta High 
Court in the case of Ananta Ram Baner- 
jee V. Secretary^ of State, AIR 1937 Cal 
680 and I may refer to the observations 
of the Calcutta High Court at pages 685 
and 686, which are as follows: — 

"When the jurisdiction of a court is 
challenged, that Court has the power and 
it is its duty to decide it The Special 
Judge derives his jurisdiction from the 
reference made imder section 18 by the 
Collector. If the reference made by the 
Collector is ultra vires, the Special 
Judge would have no jurisdiction to pro- 
ceed further and must stop the reference 
in limine If the question of power of the 
Collector to make the particular refer- 
ence be raised before the Special Judge, 
he must decide it It is on this principle 
that the Special Judge must decide the 
question, if raised, as to whether the Col- 
lector made the reference beyond time 
and if he finds it to be so, reject the 
reference without proceeding further; 
(1906) ILR 30 Bom 275, In tlie matter of 
Government & Nanu N. Kothare. If the 
question raised by the Secy, of State 
before the Special Judge is that the refer- 
ence had been made by tlie Collector by 
mistake at the instance of a person who 
had accepted the award, and if the 
claimant’s case be that he had not ac- 
cepted the award, the question of fact 
as to whether the claimant had accepted 
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the award must be gone into by the Spe- 
cial Judge and if he decides that question 
in the affirmative, he must throw out the 
reference on that ground. The case before 
us does not come within the strict terms 
of S. 18, for there was no acceptance of 
the award by the appellant, but is with- 
in an inch of the bar imposed by that 
section and it would not be wrong for 
the learned President to say that the con- 
tract alleged in the case being establish- 
ed, the reference was not to be further 
proceeded with.” 

In the Calcutta High Court case, AIR 
1937 Cal 680 the question of limitation 
did not come up for consideration because 
the question ^was whether the award was 
ultra vires. But that is also a matter 
which affected the decision of the Col- 
lector, and it has been observed there, 
as quoted above, that the Special Bench 
derives the jurisdiction from the refer- 
ence made imder section 18 by the Col- 
lector and if the reference made by the 
Collector is ultra vires, the Special Judge 
would have no jurisdiction to proceed 
further. It would therefore, follow that 
if an application for reference is barred 
by limitation then the reference by the 
Collector is without jurisdiction and 
if it is without jurisdiction the 
Land Acquisition Judge cannot enter- 
tain such a reference. 

10. The Court below while holding 
that the application was barred by limi- 
tation relied on a decision of the Bom- 
bay High Court in the case of AIR 1944 
Bom 200. In that case the Collector made 
a reference under Section 18 of the Act, 
but at the same time while making the 
reference he made a note of his opmion 
that it was barred by limitation, the 
Bombay High Court in the aforesaid 
ruling held that the Collector was wrong 
in doing this and if the Collector thought 
that it was barred by limitation, then he 
should have declined to make the refer- 
ence. In that case this question also arose 
for consideration whether the Land Ac- 
quisition Judge can go into the question 
and it was held that it is not the ques- 
tion of sitting in appeal or revision and 
the Land Acquisition Judge can go into 
the question to see if the conditions laid 
down in the Act have been duly satisfied. 
The judgment in the case was delivered 
by Beaumont C. J. (as he then was) and 
his observations in the last concluding 
paragraph of his judgment at page 201 
are as follows; — 

"The basis of the appellant’s argument 
is that the Collector, acting imder sec- 
tion 18, is not a Court, or at any rate not 
a court subordinate to the District Court 
or to this Courfi and that the Court can- 
not interfere with his decision either in 
appeal or in re\fsion That, no doubt, is 
true, but that is not really the position- 


The Collector has power to make a refer- 
ence on certain specified conditions. The 
firrt condition is that there shall be a 
written application by a person interested 
who has nqt_ accepted the award, the 
second condition is as to the nature of 
the objections which may be taken, and 
the third condition is as to the time 
within which the application shall be 
made. It seems to me that the court is 
bound to satisfy itself that the reference 
made by the Collector complies with the 
specified conditions, so as to give the 
Court jurisdiction to hear the reference. 
It is not a question of the Court sitting 
in appeal or revision on the decision of 
the Collector: it is a question of the 
Court satisf 3 dng itself that the reference 
made under the Act is one which it is 
required to hear. If the reference does 
not comply with the terms of the Act, 
then the Court cannot entertain it I 
have myself some difficulty in seeing on 
what principle the Court is to be debar- 
red from satisfsdng itself that the refer- 
ence, which it is called upon to hear, is 
a valid reference. I am in entire agree- 
ment with the view expressed by 
Chandavarkar, J., that it is the duty of 
the Court to see that the statutory con- 
ditions have been complied with. In my 
opinion therefore the learned Assistant 
Judge was right in dismissing the reicr- 
ence on the ground that it was out of 
time. The appeal therefore must be dis- 
missed with costs.” 

I may also refer here in this connection 
to another decision of the Bombay High 
Court in the case of G. J. Desai v. Abdul 
Mazid Kadri, AIR 1951 Bom 156 and the 
judgment in that case was delivered by 
Chagla C. J. (as he then was) and his ob- 
servations in that judgment were as 
follow's: — 

"Now the power of the Collector to 
make a reference is circumscribed by the 
conditions laid dowm in S. 18 & one 
important condition is the condition to be 
found in the proviso. That proviso lays 
dqwn_ the period wdthin which the ap- 
plication has got to be made. Therefore 
if the application is made w'hich is not 
within time the Collector would not have 
the power to make the reference. In order 
to detenmne the limits of his own powder 
it is clear that the Collector v'ould have 
to decide whether the application pre- 
sented by the claimants is or is not with- 
in time, and satisfies the conditions laid 
down by the proviso Assuming that the 
Collector is wuong in the view' that he 
takes as to the maintainability of the 
petition and refuses to make a reference, 
it would always be open to the claimants 
to come to Court and get the Court to 
compel the Collector to make a reference 
if they satisfy the Court that their ap- 
plication was within time. On an appli- 
cation under Sec. 45 what the Court will 
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have to consider is whether the Collec- 
tor failed to discharge his statutory duty 
and one of his statutory duties is to make 
a reference if the application is _ within 
tune. Therefore m order to decide the 
petition under section 45 the Court would 
have to consider the question of limita- 
tion and take a contrary view to the 
view taken by the Collector if the Col- 
lector was wrong in his decision. Equally 
so if a reference was made by the Col- 
lector which was not a proper reference 
under Section 18, it would be for the 
Court to determme the validity of the 
reference because the very jurisdiction 
of the Court to hear a reference depends 
upon a proper reference being made 
under Section 18, and if the reference is 
not proper, there is no jurisdiction in the 
Court to hear it. This seems to me to be 
the clear mterpretation of the plain 
lan^age of the section used by the 
Legislature.” 

11. I have already stated above, that 
the Madras view has also been on the 
lines of the Bombay High Court and I 
may refer here to the case of Kana 
Navanna Narayanappa Naidu v. Revenue 
Divisional Officer, Sivakasi, AIR 1955 
Mad 23 In that case also the application 
for making the reference under section 
18 was filed after the eiqiiry of sbc we^ 
from the date of the receipt of the notice 
of the award. Many decisions have been 
considered in this case also by the Mad- 
ras High Court and there was also an ob- 
servation to the efieci; that "there was 
cleavage of Judicial opinion on the ques- 
tion, whether a court, can or cannot go 
behind the reference.” In that case argu- 
ments were advanced to the effect that 
the Court cannot compel the Collector to 
make a reference (as it stood before the 
Constitution) and so once the reference is 
before the Court it is not at liberty to 
find out whether the application was 
within time. It has already been noted 
in this decision that this question has 
agitated the minds of the courts for 
nearly fifty years and there has been 
difference of Judicial opinion. It was held 
in that case that a perusal of Section 18 
shows that certain conditions are to be 
complied with and all these are matters 
of substance and their compliance is a 
condition precedent to the exercise of the 
power of reference under the section. 
One of the arguments also advanced 
before the Madras High Court was that 
the Collector acted as an agent and this 
was also not acceptable by the Madras 
High Court The observations and the 
final conclusions in the decision were to 
the effect as follows. — 

"On pnnaple apart from authority it is 
difficult to accept the line of reasoning 
contained in the cases la>-ing down, that 
whatever might be defects and imperfec- 
tions in the reference made, when once 


it is before the Court, that tribunal is 
debarred from finding out whether a 
vahd reference has been made. It is no 
doubt true that imder sub-section (1) of 
S. 18 of the Land Acquisition Act, a per- 
son interested who has not accepted the 
award may by written application require 
&e Collector to make a reference regard- 
ing the matters enumerated later on in 
that sub-section but the &st proviso to 
that section is imperative in stating that 
every such application shall be made 
within six weeks from the date of the 
award, if the person making it was pre- 
sent or represented before the Collector 
at the time when he made the award. 
We are not concerned with the second 
proviso (b).” 

12. The Rajasthan High Court in the 
case of AIR 1957 Raj 44 took the same 
view as of the Madras and the Bombay 
High Courts, and it was held by the 
Rajasthan High Court also that the Col- 
lector can make a reference only when 
it is in accordance with the provisions of 
law. I have already stated above in the 
earlier part of my judgment that one of 
the arguments advanced in that case also 
was that the Collector was acting as an 
agent, and it was held that the Govern- 
ment cannot be bound by the acts of the 
agents which are contrarj' to the provi- 
sions of law. 

J3, In a Full Bench decision in the case 
of Kochukimju Padmanabhan v. State of 
Kerala, AIR 1963 Ker 3 (FB), this Hig h 
Court also followed the views of the 
Madras and the Bombay High Courts, 
The Full Bench of Jammu and Kashmir 
in the case of Swami Sukhanand r. 
Samaj Sudhar Samiti, AIR 1962 J. & K. 
59 has also followed the Madras and 
Bombay High Courts’ views and it was 
held _ in this case that "a Land 
Acquisition Court is entitled to go 
bdund a reference made to it by 
the Collector and determine whether 
the refer^ce fell within the scope 
Md ambit of the jurisdiction con- 
ferred^ upon him by the statutory 
provision under which the reference 
was purported to be made and that if 
the court comes to the conclusion that 
the reference is ultra vires, the Court 
will have no jurisdiction to proceed fur- 
ther with the reference and is bound to 
reject it in limine.” 

14. The Punjab and Allahabad High 
Courts have taken a different \dew and 
the Punjab mgh Court has followed the 
Allahabad High Court’s view and I may 
refer here to the case of Hari Krishna 
Khosla V. State of Pepsu, AIR 1958 Punj 
490. It was held in this case that the pro- 
viso, which prescribes the period within 
which the application is to be presented 
and occurs in sub-section (2) is purely 
procedural, and the real matters on 
which the reference can be required 
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being stated in sub-section (1) and that 
the provision relating to the period with- 
in which the application has to be made 
cannot be regarded as a condition pre- 
cedent to the exercise of the jxirisdiction 
by the Collector in the same manner as 
the conditions on which a creditor can 
make a petition under Section 9 of the 
Provincial Insolvency Act. The decisions 
of the other High Coiurts have been con- 
sidered by the Punjab High Court and 
the view expressed by the Allahabad High 
Court in ILR 52 All 96= (AIR 1929 All 
769) was held to be correct and it was 
followed by the Punjab High Court. 

The Pimjab High Court, therefore, has 
relied on the view and the reasonings for 
the view expressed by the Allahabad 
High Court and in a Full Bench decision 
of the AH^abad High Court in the case 
of AIR 1963 AU 556 (FB) aU the ded- 
sions of the Allahabad High Court and 
of the other High Courts were considered 
and it was held that that the Land 
Acquisition Judge cannot go into the 
question of limitation once the reference 
has been made, I may give here in 
brief some of the reasonings on which 
this view has been held by the Allahabad 
EQgh Court on the basis of the arguments 
which were advanced in that case. The 
Allahabad High Court held that the Sec- 
tion was not sensibly drafted, as there 
was no provision requiring the Collector 
to make the reference or laying down in 
what circumstances he must or may or 
must not or may not make the reference. 
It also appears that the view of the 
/Jlahabad High Court was that the inter- 
pretation of the section is that if the ap- 
plication for reference is made within 
time it must be considered on merits by 
the Collector and if made after the ex- 
piry of the period, it may be ignored 
regardless of the merits, and that this 
view did not militate against any provi- 
sion in the statute and it may not be 
treated as a corresponding limitation on 
the Collector, and there was no express 
provision for forbidding a reference on a 
time barred application. 

I have already referred to the provi- 
Qons of Section 18 of the Act and true 
it is that the section does not lay down 
as to what would the consequence if an 
application is filed beyond the expiry of 
the period laid down in clauses^ (a) and 
(b) of the Proviso to this Section- But 
reading the section as it stands, it clear- 
ly implies as has been held by the other 
ffigh Courts also that one of the pre-re- 
quisite conditions can confer a jurisdiction 
on tte Collector to make the reference is 
that the application should be made with- 
in time, and in this view of the matter 
and in agreement with the views of the 
otiier High Courts, which I have discuss- 
ed above with due respect I have to say 


that I do not agree with the view of 
the Allahabad High Court in this respect. 

15. It also appears that one of the 
arguments which was advanced and 
which appealed to the Mlahabad High 
Court was that no jurisdiction was con- 
ferred on the District Judge (Land 
Acquisition Judge) to go into the question 
behind the reference and that once a 
reference is made, he has to proceed as 
laid down in Section 20 of the Act. I 
have already referred in the earlier part 
of my judgment to the provisions of sec- 
tion 20 of the Act whidi lays down that 
the Court shall cause a notice, specifying 
the day on which the Court will proceed 
to determine the objection, and directing 
their appearance before the Court on 
that day, and that this notice has to be 
served on the persons named in the sec- 
tion, viz, the applicant and all the per- 
sons interested in the objection and if 
the objection is in regard to the area of 
the land or to the amount of the com- 
pensation, notice to the Collector also. 
In my view Section 20 prescribes as to 
what the Land Acquisition Judge has to 
do after a reference by the Collector 
under section 18 of the Act has been 
received. But it does not necessarily 
imply or mean that the Land Acquisition 
Judge has to shut his eyes and has no 
jurisdiction at all to see whether the pre- 
requisite conditions as laid down in sec- 
tion 18 of the Act had been complied 
with or not. It also appears that one 
more argument which had been advanced 
and which had been accepted by the 
Allahabad High Coiut was on the basis 
of the provision of Section 21 of the Act 
This section lays down as follows: — 

"Restriction of scope of proceedings — 
The scope of the enquiry in every such 
proceeding shall be restricted to a con- 
sideration of the interests of the persons 
affected by the objection.” 

This, in my opinion, only means that 
the Land Acquisition Judge has to con- 
fine himself in the enquiry to a consi- 
deration of the interests of the persons 
affected by the objection, but it in no 
way debars his jurisdiction to see whe- 
ther the pre-requisite conditions as laid 
down in section 18 of the Act have been 
complied with or not. The view of the 
Allahabad High Court was also to the 
effect that the wording and the language 
of sections 23 to 26 show that the District 
Judge has to determine the question of 
the amoimt of compensation and refusal 
to do so because the application is time 
barred runs counter to the language of 
the section. Here again, I may state with 
due respect that I do not agree with this 
opinion of the Allahabad High Court 

16. It also appears that this view was 
also acceptable to the Allahabad High 
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Court that the Collector is acting admin- 
istratively in making the award and the 
reference and e'ven if he be acting judi- 
cially while making the reference, he is 
not subordinate or inferior to the Dis- 
trict Judge and the latter cannot revise 
any finding of his as provided in sections 
23 to 26 of the Act In my opinion, if an 
objection is taken before the Land Acqui- 
sition Judge that the pre-requisite condi- 
tions as laid down in the section have not 
been complied with, such as, that the 
application was beyond the period pre- 
scribed therein and the Land Acquisition 
Judge examines the question whether the 
conitions were complied or fulfilled or 
not will not mean that the Land Acqui- 
sition Judge would be sitting in appeal 
or revision against the order of making 
the reference by the Collector, but he 
would be only examining if the pre- 
requisite conditions as laid down in sec- 
tion 18 of the Act have been complied 
vath or not and thereby to see whether 
the Collector had the jurisdiction or not 
to make the reference. The argument 
about the Collector being an agent was 
also acceptable to the Allahabad High 
Court, but I have discussed this aspect 
of the matter also earlier. 

17. On a contideration of the entire 
matter, such as the relevant provisions 
'of the Act and the decisions of the difier- 
ent High Courts, it wiU be clear that the 
majoritS’’ of the High Courts are in favour 
of this view that a Land Acquisition 
Judge in a reference under Section 18 of 
the Act can go into the question whether 
the application for reference was made 
wnthin the time prescribed under sub- 
section (2) of Section 18 of the Act. In 
an agreement with the majority view of 
the High Courts and with respect in dis- 
agreement v%nth the Allahabad and Pun- 
jab High Courts, I am also of opinion 
that the necessar 3 ’ sine qua non of the 
reference by the Collector under Sec- 
tion 18 of the Act is that it must be 
made m accordance with the provisions 
of that section, such as, within the 
period prescribed by the two provisos of 
sub-section (2) of the section, and as a 
necessary corollary it follows that if the 
Land Acquisition Judge finds on the 
materiab placed before him that the ap- 
pLcation is barred by^ limitation in the 
sense that it was not presented within 
the period prescribed under the two pro- 
Kdsos of sub-section (2) of Section 13 of 
the Act, then he can refuse to entertain 
the reference and can also reject the 
reference on this ground. The point which 
I have formulated and whicii arises for 
consideration by tins Bench is. therefore, 
ansv. ered on the lines indicated above. 
In result, therefore, it follows that this 
appeal has no m.ent and it is dismissed, 
but in the circumstances of the case no 
order for costs is made. 


18. TTNT WATJA , J. : — I agree. 
SSG/D.V.C. Appeal dismissed. 
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G. N. PRASAD, J. 

Kedar Prasad Sinha and another. Peti- 
tioners V. State of Bihar and others. Res- 
pondents. 

Original Criminal hlisc. No. 3 of 1968, 
D/- 12-8-1968. 

(A) Contempt of Courts Act (1952), 
Ss. 1, 3 — Interference with due course 
of justice in pending cases — Revision 
petitions before High Court against order 
of committal Court declining permission 
to Trithdraw prosecution — O {fen ding 
publication creating atmosphere of pre- 
judice against petitioner — Publication, 
held did amount to technical contempt of 
High Court. 

Contempt of court may take various 
forms. A person is guilty of contempt of 
court if be does anything wMci obstructs 
or interferes with the due course of jus- 
tice or which is calculated or intended to 
interfere with the due course of justice; 
But actual^ interference or intention to 
interfere with the course of justice is not 
a necessary ingredient of the offence of 
contempt of court. Even without such in- 
gredient a person may be guilty of con- 
tempt of court if be does an act which 
tends to obstruct or interfere with the 
due course of justice in a pending cause. 
AIR 1941 Pat 185, Foil (Para 13) 

During the pendency of two revision 
petitions before High Court against order 
of committal court decUnmg permission 
to Assistant District Prosecutor under 
S. 494, Cr. P. C. to withdraw from pro- 
secution a case of rioting and murder 
against A and B along with nine others, 
certain offending matter was published in 
oScial gazette and in a daily newspaper 
in Government announcement about sub- 
mission of allegations against the then 
Law Mmister before a Commission of 
Inquiry. It was stated in the offending 
matter that the Law Minister had ignor- 
ed the advice of the District Magistrate 
as well as of the Law Secretary and had 
passed an order that the case should be 
withdrawn and that was how the peti- 
tion for withdrawal was filed in court 
The statements of facts conveyed the 
impression that the v.nthdrawal petition 
was the outcome of the personal action 
of the then Lav l.Iinister and not sup- 
ported by reasons of State or public 
pohev. On the contrary, it was filed 
although the concerned officers were of 
the view that justice demanded that the 
case should be proceeded with and 
thrashed out in court. It was intficated 
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in the offending matter that the then Law 
Minister had passed orders in the matter 
without obtaining the approval of the 
council of Mini sters and had thereby mo- 
used bis official position and pow^ with 
a view to interfere with the administra- 
tion of justice in a serious_ case of riotmg 
and murder. The offending publication 
had the effect of creating an atmosphere 
of prejudice against the case of A_ and B 
in the two criminal revision applications 
pending in High Court. 

Held, that the offending publication did 
amount to technical contempt of High 
Court. (Paras 17, 19) 

Held also, that the mere submission of 
such allegations against the then Law 
Minister before a Commission of Inquiry 
would not have amounted to contempt 
of Court. But the mischief was commt- 
ted by publicising the said allegations 
with full knowledge that ^e criming 
revision petitions were pending in Bhfib 
Court and the question as to whether 
the vuthdrawal petitions were bona fide 
- or not was still to be considered by High 
Court. Therefore, the offending matt^ 
should not have been released for publi- 
cation either in the official gazette or m 
the public press, at least until the dis- 
posal of the criminal revision apphca- 
ticns aforesaid, (Para 19) 

(B) Criminal P. C. (1898), Ss. 494, 439 
— Scope of S. 494 — Refusing consent 
) to •mthdrawai, manifestly improper — 
High Court has power to interfere, 

S 494 is couched in very general terms 
and does not lay down any fiixed rule as 
to the reasons for withdrawal. But for 
consenting to the withdrawal, the ccmrt 
must be satisfied that it is a bona fide 
application and supported by reasons of 
State or public policy. It must ako be 
convinced about the inexpediency of con- 
tinuing the prosecution. These aspects of 
the question will have to be considered 
in the hght of the materials which are 
brought on the records of the case. Giv- 
ing or withholding the consent to the 
withdrawal of the public prosecutor frc^ 
the prosecution is judicial act and me 
discretion conferred on the court under 
S 494 must be exercised judicially. The 
order under S. 494 is thus liable to revi- 
sion by High Court, if the discretion 
vested m the Magistrate to refuse consent 
has been improperly or arbitrarily exer- 
cised. Ordinarily, High Court is reluctant 
to interfere wdth the discretion given, but 
undoubtedly has power to do so, and vail 
do so in special circumstances where 
refusing consent to withdravail appears 
to be manifestly improper. AIR 1949 Pat 
' 233 (FB), Foil. (Paras 17, 16) 

(C) Constitution of India, Art. 166(3) — 
Rules of Execution Business (1965) Sch. 
3, Item No. 20 — Proposal for institution 
■ of withdrawal of a prosecution against 


advice tendered by Judicial Department 
— ^It must be referred to Council of Minis- 
ters for discussion and final orders of 
Governor. (Para 17) 

(D) Contempt of Courts Act (1952), 

S. 3 — Publication amounting to techni- 
cal contempt of High Court — Offending 
matter directed to be published by the 
then Law Minister and not by Council of 
IVIinisters — Entire Council of Ministers 
cannot be held liable for releasing offend- 
ing matter for publication — Constitution 
of India, Art. 166. (Para 19) 

(E) Contempt of Courts Act (1952), S. 3 

— Publication amounting to technical 

contempt of High Court — Offending 
publication should not have been made 
by editor and printer of daily newspaper 
as a matter of routine — Fact that it was 
published in official Gazette is no justi- 
fication for publication made by them — 
Both held responsible for contempt of 
Efigh Court. (Para 21) 

(F) Contempt of Courts Act (1952), 
S. 4 — Punishment — Publication amount- 
ing to technical contempt of High Court 

— Contempt committed is of technical 

character — Neither sentence of impri- 
sonment nor that of fine imposed — Only 
warning given. (Para 23) 

Cases Referred: Chronological Paras 

(1949) AIR 1949 Pat 222 (V 36)== 

50 Cri LJ 474 (FB), King v. Parma- 
nand 16 

(1949) AIR 1949 Pat 233 (V 36)= 

50 Cri iJ- 488 (FB), King v. 

Moule Bux 16 

(1941) AIR 1941 Pat 185 (V 28) = 

21 Pat LT 980, Supdt and Re- 
membrancer of Legal Affairs, 

Bihar v. Murli Manohar Prasad 13 

(1939) AIR 1939 Mad 257 (V 26) = 

ILR (1939) Mad 466 (SB), P. S 
Tuljaram Rao v. Sir James Taylor, 


Governor of Reserve Bank of 
India 13 

(1900) 1900-2 QB 36=69 LJ QB 
502, Queen v. Gray 13 

(1889) 58 LJ QB 490 = 61 LT 343, 

Himt V. Clarke 14 

(1742) 2 Atk 469=26 ER 683, Read 
and Huggonson, In re 13 


B. C. Ghose, Deb Prasad Mukherjee, 
Pralay Kumar, Mahendra Pd. Pandey, 
Sankat Kumar Ghattopadhya, Balbhadra 
Smgh and Radha Raman, for Petitioners; 
Brajeshwar Mallik, S Sarwar Ali, A. G. 
P R. N. Tewari, Standing Counsel, Janar- 
dan Pd. Sinha, Mani Lai K. P. Verma, 
Rudradeo Kumar Sinha and T. P. Mandal 
for Opposite Party. 

ORDER : — This rule has been issued 
at the instance of the petitioners Kedar 
Prasad Sinha and Arjim Pandey, calling 
upon the respondents, who are twenty- 
five in number, to show cause why they 
should not be committed for contempt 
of Court. 
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2. The material facts are the follow- 
ing- — 

The petitioners along v?ith nme others 
are accused m a case _ of rioting and 
murder which was instituted upon a 
police report While the_ commitment 
proceedings were pending in the coi^ of 
a Munsif Magistrate at Jamui (District 
Monghyr), the Assistant District Prosecu- 
tor mdiarge of the case filed a petition 
under Section 494. Code of Criminal 
Procedure, for permission of the Court 
to withdraw from the prosecution. That 
was on the 18th September 1967. But the 
court declined to grant the_ permistion. 
Against that order two criminal revision 
applications were filed in this coiut, one 
on behalf of tiie State of Bih^_ which 
was munbered as C rimin al Revision No. 
2035 of 1967. and the other on behalf of 
the petitioners which was numbered as 
crimmal Revision No. 2036 of 1967. Both 
these Criminal Revisions were admitted 
by this court on the 30th November, 1967, 
and they are still pending for final hear- 
ing. 

3. During the pendency of the afore- 
said Criming Revisions certain matter 
v/as published in the oflacial gazette 
Imown as the Bihar Gazette in its extra- 
ordmary issue dated the 12th March 
1968, and the same was also published in 
a daily newspaper of Patna known as the 
Searchlight in its issue dated the 14th 
March, 1968. It was in the following 
terms. 

“Allegation No. J-4. 

Withdrawal of Case against K. P. 
Sinha 

Sri Kedar Prasad Sinha and Sri Arjun 
Pandey were facing prosecution along 
with nine others in a serious case of 
rioting with miuder which was pending 
before the Muntif Magistrate JamuL 
They filed a revision petition before the 
Additional Sessions Judge, Monghyr, 
against their prosecution, which was dis- 
rmssed. Thereupon on ^6-67 they pre- 
sented an apphcation direct to the then 
Minister for law, Sri Hasibur Rahman, 
who directed that the law Secretary 
^ould examine the matter and report 
and in the meanwhile the District Magis- 
trate was requested to take two months 
adjournment of the case and also send the 
case diary with his report. 

On 17/8/67 the District Magistrate sent 
his report opposing withdrawal of the 
case. Even before the District Magtstrate’s 
letter was diarised in the law Depart- 
ment Sri Hasibur Rahman called for the 
file directly from the Dealing Assistant 
and order^ that a telegram should be 
sent to the Distrirt Magistrate to take 
further adjournment for a fortnight. The 
matter was then examined thoroughly by 
the officers of the Law Department 
and in his not® dated 30-8-1967, 


the Law Secretary recommended against 
withdrawal of the prosecution point- 
ing out that there was a prima 
facie case and justice demanded 
that it should be thrashed out in Court 
Sri Hasibur Rahman, however, ignored 
the advice of the District Magistrate as 
well as of the Law Secretary and order- 
ed on 10-9-67 that the case should be 
withdrawn. A petition for withdrawal 
was accordmgly filed on 18-9-67 but was 
rejected by the trial Court. Thereupon, 
Sri Hasibur Rahman directed that a 
revision should be filed in the High 
Court against the refusal of the trial 
Court to allow withdrawal of the case. 
A revision was accordingly filed which 
is still pending before the High Court 

Sri Hasibur Rahman thus by misuse 
of his official position and power un- 
necessarily interfered with the adminis- 
tration of justice in a serious case of 
rioting with murder.” 

4. The contention of the petitioners 
is that the pnnted matter constitutes 
contempt of this Court inasmuch as the 
pubhcation was made "on the merits of 
the case and affecting the merits of the 
case to present how the application for 
withdrawal of the case had been made 
in spite of and contrary to opposition by 
certain officials who appeared to be in- 
terested in the case" and as "such pub- 
lication has a result of interfering with 
the course of justice and prejudicing the 
mankind against the petitioners in the 
pendmg case” (vide paragraphs 6 and 7 
of their petition). 

5. Respondent No. 1 is the State of 
Bihar, Respondent No. 2 is Sri Bindesh- 
wari Prasad Mandal who at the relevant 
time was the Chief Minister of Bihar, and 
respondents Nos. 3 to 20 were the mem- 
bers of his council of Ministers. Among 
them, Sri Shambhunath Jha (respon- 
dent no 3) was Minister wiftout Port- 
foho, and the rest were Ministers in 
charge of the different departments of 
the Government Sri Subhas Chandra Sar- 
kar (respondent no. 21) and Sri Awadesh 
Kumar Tiwari (respondent no. 22) are 
respectively the Editor and the printer 
cum publisher of the Searchlight a w^- 
known daily neivspaper of Patna, Sri 
S. N. Chatterjt (respondent no 23) is 
the Sunerintendent Secretariat Press, 
Bihar, Sri Ram Prasad Sisha (respon- 
dent no. 24) is the Superintendent Sta- 
tionery Stpres and Publication. Bihar. 
Lastly, Sri S. V. Sohoni (respondent no. 
25) is the Chief Secretary of the Gov- 
ernment of Bihar. 

G. .According to the p>etitioners, hy 
re^on of the said publication (m the 
Bihar Gazette and in the Searchlight) 
each of these respondents has become 
liable to be committed for contempt of 
Court The averments on the point arc 
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contained in paragraphs 4, 10 and 11 of 
their petition which read: — 

4. “That while the said matter is still 
pending in this Hon’ble Court, respondent 
no. 3, issued for publication what pur- 
ported to be the allegations against Sri 
Hasibm: Rahman Ex-Minister of Bihar 
and Respondent no. 22 published the 
same in the Searchlight of 14th March, 
1968. 

10. That respondent no, 2 was the 
Chief Minis ter and Respondents nos. 3 to 
20 were the members of the Cormcil of 
Ministers who are alleged to have abet- 
ted and approved of the aforesaid state- 
ments and issued directions to publish 
the same. Respondent no. 3 had handed 
over the statements to the press for pub- 
hcation in the newspaper. Respondent 
no. 22 has published the same in the 
Searchlight of morning edition of the 
14th March, 1968 of which respondent 
no. 21 is the Editor, without taking due 
care to verify the correctness of the 
statements and without taking care to 
avoid causing prejudice to the case of the 
petitioners. 

11. That the same has been printed 
and published in the Bihar Gazette Ex- 
traordinary dated the 12th March, 1968, 
by respondents 23 to 24. A copy of the 
Gazette has been despatched to Subscri- 
bers cdong with the Bihar Gazette dated 
the 13tb March 1968 and received by 
Patna subscribers on 21st March, 1968. 
Subsequently, in a supplementary affi- 
davit it has been stated that respondent 
no. 25 is also liable for contempt of 
Court, since the offending matter was 
published in the Bihar Gazette Extra- 
ordinary dated the 12th March, 1968 
under his signature. 

7. Upon notice, respondent no. 12 did 
not appear and the rule has been heard 
ex parte against him. The other respon- 
dents have appeared through their res- 
pective coimsel and they have been heard. 
Counter-affidawts showing cause have 
also been filed by 16 of them. The stand 
of the ex-Ministers has been sufficiently 
explained in the coimter affidavits of res- 
pondents Nos. 2 and 3. The Ex-Chief 
llinister and the other members of his 
council have taken full responsibility for 
the contents of the offending publication, 
but they maintain that they have smd 
nothing about the merits of the question 
of withdrawal of the criminal case pend- 
ing decision in this Court. It has been 
stated that the offending matter was inten- 
ded for submission to a Commission of 
Enquiry headed by an ex-Judge of the 
Supreme Court by way of allegations 
against the conduct of a former law 
Minister, Sri Hasibur Rahman to the effect 
that he had abiised his official position 
in relation to the criminal case in question 
by trying to have that case withdrawn In 
the teeth of opposition of the District 


Magistrate and the Secretary to Govern- 
ment, Law Department, by adopting a 
procediure which was in utter disregard 
of the instructions contamed in the Rules 
of Executive Business (framed under Art. 
166(3) of the Constitution of India). In 
paragraphs 6, 7, 10 and 11 of the coun- 
ter affidavit of the ex-Chief Minister 
(respondent no. 2) it has been stated • 

6. “^at the subject matter of the said 
allegation against Sri Hasibrn- Rahman 
was not the merit of the decision taken 
by him for withdrawing the case but 
the procedure^ adopted by him in the 
teeth of opposition of the District Magis- 
trate and the Secretary to Government, 
Law Department and in complete dis- 
regard of the instructions contained in 
the Secretariat Instructions regarding 
flow of papers so much so that he went 
to the extent of taking the file direct 
from the dealing assistant and passing 
orders. These are all facts on records and 
the said allegation contained a resume of 
these very facts.” 

7. "That the Cabinet of which respon- 
dent_ no. 2 was the Chief Minister did 
nothing other than advising the Gover- 
nor of the State for entrusting this mat- 
ter to another statutory authority i e. 
the Commission of Inquiry headed by 
an ex-Judge of the Supreme Court of 
India, and, as such, entrustment to a fact 
finding statutory body regarding, the 
procedure adopted in arriving at the deci- 
sion in question, cannot, it is hereby sub- 
mitted, amount to contempt of Court.” 

10_. "That the Cabinet was assisted in 
coming to the decision in question by the 
Law Department of the State, Govern- 
ment, where the allegation in question 
had been actually drafted by the Vigi- 
lance Commissioner and the Chief Secre- 
taiT to the Govt, of Bihar, and, no- 
body at any stage even pointed out that 
the formifiation of the present allega- 
tion _ and its entrustment to the Com- 
mission of Inquiry headed by an eminent 
Ex- Judge of the Supreme Coint would 
in any manner attract the provisions of 
the Contempt of Courts Act. It would 
thus be obvious that they also bona fide 
believed that the two issues were dis- 
tinct and severable and the entrustment 
of corruption allegation to Commission of 
Inquiry was not at all objectionable for 
in that eventuality they should have and 
must have pointed out this fact to the 
Cabinet” 

11. "That in the absence of any such 
report from the Law Department and 
other high-ranking State officials, the 
respondent no. 2 did believe in a bona 
fide manner that nothing wrong was be- 
ing done by entrustment of the allega- 
tion to the Commission of Inquiry.” 

S, In paragraph 5 of his counter-affi- 
davit the ex-Minister without portfolio 
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(respondent no. 3) has stated that the 
decision of the Cabinet to submit the 
aforesaid allegations to the Commission 
of Inquiry was taken in the name of 
the Governor of Bihar and was printed 
in the Bihar Gazette and was formally 
released to the press ” 

9. In his afadavit the Chief Secre- 
tary (respondent no. 25) stated that the 
"offendmg matter happened to be includ- 
ed by inadvertence” and that as soon 
as his attention was drawn to the mat- 
ter the "offending charge was deleted.” 
He has also expressed regret for "the 
error”. 

10. Respondents nos 23 and 24 also 
have expressed their regret for the pub- 
lication made in the o£Scial_ Gazette 
"mechanically” in course of their official 
duty, and have offered imconditional 
apology for the said publication. 

11. In their counter affidavit, the 
Editor and the printer (respondents nos. 
21 and 22) of the Searchlight have stated; 

4 "That the news contained in Anne- 
xure "A” of the petition filed by the 
petitioner was the part of a Gazette 
Notification of Bihar Government and 
was published in good faith and in pub- 
lic interest without knov/ing the truth 
or falsehood ” 

5 "That it is submitted that the 
aforesaid news was published m the 
ordmary course of business ivithout 
knowmg the truth or falsehood of the 
facts contained in the news”. 

7. "That it is submitted that the 
aforesaid pubhcation of the news in the 
daily paper was never intended to re- 
flect on any pending case before the 
Hon'ble High Court or any Court, nor 
does it intend to impede the course of 
justice or to pollute the stream of ad- 
mimstration of justice of this Hon’ble 
Court” 

12. Substantially, two questions arise 
for deasion in this case. The first is, 
whether the offending matter contains 
anything which constitutes contempt of 
Court Secondly, are all or any of the 
respondents guilty of such contempt 

13. It is well known that contempt of 
Court may take various forms. A person 
is guilty of contempt of Court if he does 
anything which obstructs or interferes 
with the due course of justice or which is 
calculated or intended to interfere with 
the duo course of justice But actual in- 
terference or intention to interfere with 
the course of justice is not a necessary 
ingredient of the offence of contempt of 
Court Even wnthout such ingredient a 
person may be guilty of contempt of 
Court if he does an act which fends to 
obstnict or interfere with t’-e due course 
of justice in a pending cause. To quote 
wnat Harries, C J. said in Superinten- 
dent and Remembrancer of Legal Affairs, 
Bihar v. Murh Manohar Prasad. 21 Pat 


LT 980 at p. 998= (AIR 1941 Pat 185 at 
p. 194) 

"It has always been laid down in Eng- 
land, and indeed in this coimtry, that the 
writer of an article can be guil^ of con- 
tempt without intending to interfere wdth 
the due course of justice. An article 
written with the deliberate intention of 
interfering with the due course of justice 
would be an extremely serious matter 
meriting very serious punishment He 
can, however, be giul^ of writing an 
article which tends to interfere with the 
course of justice without intending so to 
interfere. The test has always been not 
what the writer intended but what effect 
the words would have upon readers In 
my judgment the case of P. S. Tuljaram 
Rao v. Sir James Taylor, Governor of 
Reserve Bank of India, ILR (1939) Mad 466 
= (AIR 1939 Mad 257) cannot be regard- 
ed as dissenting from the long- 
estabhshed view relating to cases of 
this kind. Once it is held that 
words are likely to cause substan- 
tial interference with the due course of 
justice or likely substantially to prejudice 
the hearing of a case or the trial of an 
accused person then the writer of such 
an article is guilty of contempt whether 
he intended such results or not The 
question of intention is irrelevant in con- 
sidering whether the offence has been 
committed, though, of course, it is a 
most important matter in conridering the 
appropriate sentence to be imposed” 

Therein it was further held (at page 
989 of Pat LT) = (at p 188 of AIR); 

"It has been frequently laid down that 
any act done or writmg published, which 
is calculated to interfere with the due 
course of justice is a contempt of Court 
and writing prejudicing the public for or 
against a party are similarly contempt: 
See Queen v. Gray, (1900) 2 QB 36 and 
In re. Read and Huggonson. (1742) 2 Atk 
469. It has also been laid down that no 
mtent to interfere with due course of 
justice or to prejudice the public need be 
established if the effect of the article or 
articles complained of is to create pre- 
judice or is to interfere with the due 
course of justice.” 

14. In another English case. Hunt v. 
Clarke, (1889) 58 LJ QB 490. it was held 
that a publication in a newspaper pend- 
ing an action or before the trial of an 
action of any observation which in any 
way prejudices the parties to the action 
is technically a contempt of court; but 
the Court wiU not exercise its extraordi- 
nary power of committal if the offence 
complained of is of a slight or trifling 
nature ; nd onlv if it is likely to cause 
substantial prejudice to the parties in 
tlie action. 

15. I \vill assume, as urged before me, 
that this is not a case of intentional inter- 
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removed by him from the leased area 
after such commencement, at the rate 
for the time being specified in the Second 
Schedule in respect of that mineraL” 
Under sub-section (2) of the same sec- 
tion; — 

"The holder of a mining lease granted 
on or after the commencement of this 
Act shall pay royalty in respect of any 
mineral removed by him from the leased 
area at the rate for the time being spe- 
cified in the Second Schedule in respect 
of that mineral.” 

The Second Schedule can be amended by 
notification of the Central Government 
provided that the maximum rate of 20 
per cent of the sale-price of the mineral 
at the pit’s head is not exceeded and that 
the enhanced rate of royalty for any 
mineral cannot take place more than once 
during any period of four years. 

76. Sections 10 to 12 deal with tiie 
procedure for obtaining prospecting 
licences or mining leases in respect of 
land in which the minerals vest in the 
Government. Section 13 deals with the 
power of the Central Government to 
make rules in respect of minerals and 
under clause (i) of sub-section (2), for 
"the fixing and collection of dead rent, 
fines, fees or other charges and the col- 
lection of royalties in respect of — 

(i) prospecting licences, 

(ii) mining leases, 

(iii) minerals mined, quarried, excavat- 
ed or collected.” 

77. The Counsel for the petition^ 
rely very strongly on Section 14 which 
says that: — 

"The provisions of Sections 4 to 13 
(indusivel shall not apply to prospecting 
licences and mining leases in respect of 
minor minerals.” 

It is sought to be spelled from what is 
said in Section 14 that the State Gov- 
ernment has been deprived of the power 
to charge royalties in respect of minor 
minerals for regulation of whose pros- 
pecting licences and mining leases it has 
been given the power to make rules. If 
the royalty could be asked only in respect 
of minerals and not minor minerals, sudi 
intention could have been made clear in 
Section 9. As stated in Section 9, royalty 
is paid in respect of a mineral removed 
by a lessee from the leased area. It is 
to be noted that sub-section (2) of Sec- 
tion 15 speaallj’^ saves the rules which 
had been in existence before the com- 
mencement of the Act. As stated in sub- 
section (2)' — 

"Until rules are made under sub-sec- 
tion (1) any rules made by a State Gov- 
ernment regulating the grant of pros- 
pecting licences and mining leases in 
respect of minor minerals which are in 
force immediatel 3 ’ before the commence- 
ment of this Act shall continue in force.” 
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It is not in dispute that before the Pimjab 
Minor Mineral Concessions Rules, 1964 
(hereinafter called the Rules) were made 
on 25th of April, 1964, there were in ex- 
istence the Punjab Minor Mineral Rules 
of 1934 and there was a provision in the 
Rules that the Collector could charge 
royalties at the rates specified As em- 
phasised by Gurdev Smgh, J, Chapter II 
of 1964 Rules deals with grant of mining 
leases in respect of land in which the 
minerals vest in the Government, while 
Chapter HI, from Rule 34 to Rule 45, 
deals with grant of mineral concessions 
in respect of minor minerals in respect 
of the land in which minor minerals vest 
in a person other than the Government. 
Ihe scale of royalties is fixed only with 
respect to such leases where the minor 
minerals vest in the Government. I am 
in agreement with the reasoning of the 
Division Bench of the Patna High Court 
in AIR 1965 Pat 491, that:— 

"Unless there be any compelling rea- 
son to think that the Parliament wanted 
to exclude the minor minerals from the 
imposition of any royalty whatsoever. 
Section 15 cannot be read to mean such 
exclusion from the powers of the State 
Government. The scheme of the Mines 
and Minerals Act is that the Union Gov- 
ernment is given power by the Parlia- 
ment, to modify the rates of royalty for 
all minerals except the minor minerals 
and everything was left to the State Gov- 
ernment in respect of minor minerals. 
The scope of the rule-making power of 
the State Government, as provided in 
Section 15 (1), is identical with that of 
the Central Government, as given in Sec- 
tion 13 (1) and it includes the power to 
prescribe the rates of royalty.” 

As observed by Mahapatra, J., speaking 
for the Court: — 

"Had the Parliament wanted really to 
exclude minor minerals from payment of 
royalty, it would have e^^ressed their 
intention in Section 9 which specdfic^y 
provides for payment of royalties on all 
minerals. The exclusion of Sections 4 to 
13 as mentioned in Section 14, in respect 
of minor minerals, is for the sole pur- 
pose of conferring all such powers as 
covered by those sections, on the State 
Government, in respect of minor mine- 
rals.” 

78. The concept of 'royalty' which has 
been discussed in elaborate detail by 
Gurdev Singh, J., implies of necessity 
that it is a charge by the ovmer of mine- 
rals from those to whom he gives the 
concession to remove them. Section 9 
also talks of royalty bemg paid in res- 
pect of minerals removed from the area 
of the mining operations. The State Gov- 
ernment, as is made clear in the Rules, 
charges royalty only from such owners 
or lessees who are excavating brick-earth 
and where the property in this minor 
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mineral vests in the State Government 
Mamfestlv, the State Government has not 
taken upon itself to charge royalty for 
use of bnck-earth anywhere and every- 
where It IS only from such areas where 
this minor mineral vests m the Govern- 
ment that the right to charge royalty is 
made It has been emphasised m the 
letters issued by the State Government 
to the lessees that the Shanat Wajab-ul- 
Arz is to be examined in every case to 
find out whether the property in the 
minor mineral vests in the State Govern- 
ment As held in ILR 1966 (1) Puni 166, 
the jurisdiction of the Civil Court to 
decide the rival claims of the parties 
relating to ownership of the nuneral 
rights in the land does not appear to be 
barred by any provision of law and any 
party wanting a deasion on this point 
can institute a suitable action according 
to law The Slate Government itself 
not claimed royalty on the minor mine- 
rals which are not ordered by it In the 
last analysis, it is not for this Court to 
determine disputed questions of title and 
wherever the right of the Government is 
controverted it will have to be establish- 
ed in an appropriate Court that the pro- 
perty in minor minerals does in fact vest 
in the Government. 

79. Looked in the perspective that the 
royally is to be charged at specified 
rales in respect only of minor rmnerals 
vesting in Uie State Government and 
only when the brick-earth is being used. 
It cannot be said that it is in the nature 
of a tax In the words of Mr Justice 
B K Mukheriea in the Supreme Court 
decision of AIR 1954 SC 282 — 

"A lax IS a compulsory exaction of 
money by public authority for public 
purposes enforceable by law and is not 
payment for services rendered This 
definition brings out the essential cha- 
racteristics of a tax as distinguished 
from other forms of imporition which, in 
a general sense, are included within it. 
Tlie essence of taxation is compulsion, 
that is to say. it is imposed under statu- 
tory power wnlhout the tax-payer’s con- 
sent and the payment is enforced by law. 
The second characteristics of tax is that 
U IS an imposition made for public pur- 
pose without reference to any special 
benefit to be conferred on the payer of 
the tax '■ 

The royalty, along with receipts from 
minor minerals as observed by Gurdev 
Singh J . IS credited under the head: 
"XXXIX — Industries — Miscellaneous” 
and IS levied only on those who are using 
bnck-earth where its property vests in 
the Government The element of com- 
pulsion IS thus limited and a user of 
bnck-earth whose property does not vest 
in the Government docs not have to pay 
royalty 1 do not think that the levy of 
royalty in such a situation is a tax and 
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in agreement with my learned brother, 
I consider that it is appropriately in the 
nature of a rent 

80. The various cases, to which oiir 
attention has been invited by Mr Bhagi- 
rath Dass. Mr. Tuli. Mr. Sachar and other 
learned CounseL do not deal exactly wth 
the situation with which we are con- 
fronted in this case, and in agreement 
with my learned brother. I would dis- 
miss these petitions, leaving the parties 
to bear their own costs. 

RSBL/D.V.C, Petitions dismissed. 
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GURDEV SINGH, JJ. 

Grand Cinema, Mansa, Petitioner v. 
Entertainment Tax Officer. Bhatinda and 
others. Respondents. 

Civil Writ Petns. Nos. 2084 of 1963 
and 136 of 1964, D/- 21-2-1968. 

Punjab Entertainments Duty Act (16 of 
1955) (as amended in 1963), Ss. 14-A and 
15 — S. 14-A is ultra vires Art. 14 of 
Constitution — (Constitution of India, Art, 
14). 

The offences and penalties in S 14A 
are the same as in S. 15 (1) with only one 
difference that a prescribed authority im- 
poses the penalty under S. 14A while a 
trial before a Magistrate is held under 
S. 15 Thus for the same offence there 
are two different modes of trial ’There 
are no criteria in the Act or its pream- 
ble or the rules made thereimder as to in 
what cases covered by S 15 (1). action 
is to be taken under S 15 (2) or S 14A. 
The matter is entirely within the discre- 
tion of the executive authority. No rea- 
sonable basis can be given for differen- 
tiating persons sinularly situate in the 
application of these parallel provisions 
which aim at the same objective. It can- 
not be said that in view of the gravity of 
the aim of the Act, namely to collect 
tax and to check its evasion, a discretion 
k conferred on the executive A person 
is entitled to claim among two parallel 
provisions for the same purpose, the be- 
nefit of a more beneficial provision. 
Otheivvise. discrimination so far as he is 
concerned will result Thus S 14A is 
ultra \ires Art 14 of the Constitution. 
AIR 1968 SC 1, FolL (Paras 7 and 8) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1 (\^ 55)= 

19C8-70 Pun LR 261. A. C. Aggar- 
wal V. Mst Ram Kali X 

(1962) AIR 1962 SC 63 (V 49)= 

1962-2 SCR 694=1962 (1) Cn 

IL/KL/D833/C8 
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U 106. Delhi Administration v. 

Ram Smgh 7 

Atma Ram. for Petitioner, S. K. Jain, 
for Advocate-General, for Respondents. 

D. K. MAHAJAN, J.:— This order will 
dispose of Civil Writ Petitions Nos. 2084 
of 1963 and 136 of 1964. They relate to 
two different orders but the pomt, that 
requires determination being common to 
both of them, therefore they are bemg 
disposed of by one order. 

2. These petitions, under Articles 226 
and 227 of the Constitution of India, 
were referred to a larger Bench by 
Shamsher Bahadur, J.. in view of the 
importance of one of the principal pointe 
that arose for determination and which, 
in our opinion, really concludes the mat- 


ter. 

3. The principal question, mat 
requires determination is, whether Sec- 
tion 4 of the Punjab Taxation Laws 
(Amendment! Act, 1963, which introduc- 
ed Section 14- A in the Punjab Entertam- 
ments Duty Act (Act No. XVI of 1955), is 
ultra vires Article 14 of the Constitution 
of India? 


4. The petitioner, in both the 
Is Grand Cinema. Mansa, and has med 
the present petitions through Shri Dev 
Bhushan. Manager and Shri Jagdish Lai 
Sharma. Partner In both these petitions, 
acUon taken by the Prescnbed Auth^ty 
under Section 14-A is called in queshon 
on the ground that this provision is ultra 
vires Article 14 of the Constitution of 
India To appreciate this contenUon, It 
will be necessary to set out the relevant 
provisions of the parent Act. Section 10 
provides for the method of levy of enter- 
tainment tax. SecUon 13 provides f^ 
the production and inspection of accounts 
and documents with the object of reah- 
zation of the entertainment duty. Sec- 
tion 14 gives the power to the omcer of 
a prescribed rank for entry and inspec- 
tion of the places of entertainment. Sec- 
tion 15. which is the principal section, 
and on which the entire argument has 
turned, provides for offences and penal- 
ties and reads thus- — 

"15 ( 1 ) If the proprietor of an enter- 
tainment 

(a! fraudulently evad^ the payment of 
any duly due under this Act. or 

(bl obstructs any officer making an Ins- 
pection a search or seizure under this 
Act. or 

(c) acts in contravention of, or fails 
to comply with any of the provisions of 
this Act or the rules thereunder, he 
shall, on conviction, be liable in respect 
of each such offence to a fine which may 
extend to one thousand rupees, and when 
the offence is a continuing one. with a 
daily fme not exceeding fifty rupees 
during the period of the continuance of 
the offence. 


( 2 ) No Court shall take cognizance of 
an offence under this Act or under the 
rules made thereunder except on a com- 
plaint made by a person authonsed in 
this behalf by the Government and no 
Court inferior to that of a Magistrate of 
the First Class shall be competent to try 
any of the offences under this Act ” 

This section was amended in 1963 and 
the figure "one thousand" has been re- 
placed by the figure "two thousand" (Sec- 
tion 5 of the Punjab Taxation Laws 
Amendment Act (Act No 5 of 1963) ) 

5. Section 16 gives the power to the 
Prescnbed Authority to compound offen- 
ces and reads thus- — 

"16 (1) The prescribed authority may, 
at any time, accept from a person, who 
has committed an offence under this 
Act. by way of composition of such 
offence, a sum of money not exceeding 
two hundred and fifty rupees or double 
the amount of duty payable under tliis 
Act, whichever is greater 

(2) On payment of such sum of money, 
as may be determined under sub-section 
( 1 ). the Prescnbed Aulhonty shall, 
where necessary, report to the Court 
that the offence has been compounded 
and thereafter no further proceedings 
shall be taken against the offender in 
respect of the same offence and the said 
Court shall discharge or acquit the ac- 
cused. as the case may be ” 

Section 14-A, as already slated was ad- 
ded to the Parent Act in the year 1963, 
and reads thus- — 

"14-A(1) Where a proprietor of an en- 
tertainment commits any of the acts spe- 
cified in sub-section ( 1 ) of Section 15, 
the prescnbed authority may. after af- 
fording such propnetor a reasonable op- 
portunity of being heard, direct him to 
pay. by way of penalty in addition to the 
tax assessed by it on such proprietor, if 
any, under sub-clause (ii) of clause (e) of 
Section 2 , a sum not exceeding two thou- 
sand rupees. 

(2) No prosecution for an offence under 
this Act shall be instituted against a pro- 
prietor of an entertainment in respect of 
the same facts on which a penalty has 
been imposed on him under sub-section 
( 1 )". 

The only other provision, that need be 
noticed, is Section 8 of the Punjab Cine- 
mas (Regulation) Act (Act 11 of 1952). 
Section 8 of this Act has been amended 
by the Punjab Cinemas (Regulation) 
Amendment Act (Act No. 4 of 1963) The 
amended Section 8 , as it stands now is 
reproduced below; — 

8 . (1) Notwithstanding anything con- 
tained in this Act, the State Government 
or the Licensing Authority may. at any 
time, suspend, cancel or revoke a licence. 
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granted under Section 5, on one or more 
of the following groimds, namely: — 

X X X X X 

(e) the licensee has been convicted for 
not less than three times of an offence 
punishable imder clause (a) of sub-sec- 
tion (1) of Section 15 of the Punjab En- 
tertamments Duty Act, 1955, or has com- 
poimded such offence for not less than 
three times under Section 16 of that Act; 

(f) a penalty imder Section 14-A of the 
Act referred to in clause (e) has been im- 
posed for not less than three times on the 
licensee; or 

(gl X X X X X 

(2) . Where the Government or the 
licensing authority is of the opinion that 
a licence granted under Section 5 should 
be suspended, cancelled or revoked, it 
shall, as soon as may be, communicate to 
the licensee the grounds on which the 
action is proposed to be taken and shall 
afford him a reasonable opportunity of 
showing cause against the action propos- 
ed to be taken. 

(3) If, after giving such opportunity, 
the Government or the licensing autho- 
rity, as the case may be, is satisfied that 
the licence should be suspended, cancel- 
led or revoked, it shall record an order 
stating therein the ground or grounds on 
which the order is made, and_ shall com- 
municate the same to the licensee in 
writing. 

(4) Where the order suspending, can- 
celling or revoking a ffcence imder sub- 
section (3) has been passed by a licenring 
authority, any person aggrieved by the 
order may. within thirty days of the 
communication of such order to him, pre- 
fer an appeal to Government whidi may 
pass such order as it thinks fit 

(5) The order of the Government shall 
be finaL” 

We have reproduced this proinsion for 
the purpose of showing that three conse- 
cutive prosecutions in the offence men- 
tioned in Section 15 or Section 14:-A en- 
tail forfeiture of the licence to exhibit 
cinematographs. 

6. This now brings us to the conside- 
ration of the question of vires of Section 
14-A. It is common ground that all the 
three consecutive penalties have been 
Imposed under Section 14-A, and on dif- 
ferent dates The first petition is a chal- 
lenge to the orders pa-osed under Section 
14-A which are Annexures 'P' and ’Q’ 
dated the 10th of September. 1963 and 
the 15th of October, 1963, resnectii ely, 
and in the second petition, order, Anne:<- 
ure 'D' dated the lOih of Januriw. 1934, 
under Section 14-A is being challenged 
The reason appears to be this that in the 
order, Annexurc ’D’ to the second peti- 
tion, it was obseiwed that — 

"x X X X X 

It is certain that a good deal of ei-aslon 
of tax is going on In the cinema and now 


that the penalty has been Imposed on 
the cinema three times for indulging in 
the evasion of duty, as follows: 

(1) Es. 225/- on 10-9-1963. 

(2) Rs. 500/- on 15-10-1963. 

(3) Rs 250/- (present detection), case 
should be moved to the District Lfagis- 
trate Bhatinda for the cancellation of the 
licence in accordance with the provisions 
of law. 

X X X X x” 

7. On a combined reading of the pro- 
visions quoted above, it is obvious that 
Section 15 (1) specifies the offences as 
well as the punishment for the same. 
Sub-section (2) of Section 15 provides as 
to who will take cognizance of the offen- 
ces According to this provision, it is a 
Magistrate of the First Class who takes 
cognizance on a complaint made by a 
person authorized in this behalL The 
moment, one turns to Section 14-A, one 
finds that the offences and the penalties 
are the same as in Section 15 (1). 'i^e 

only difference is that an Authority 
Prescribed imposes the penalty after af- 
fording the proprietor a reasonable op- 
portunity of being heard. In Section 15 
also, the proceedings are against the pro- 
prietor. Thus, for the same offence, there 
are two different modes of trial 

It cannot be disputed and indeed it 
was not, that one mode is more benefi- 
cial than the other and it is also obrtous. 
A trial before a Magistrate means that 
the evidence has to be judged according 
to the rules laid down in the Eiddence 
Act and the trial has to be according to 
the procedure prescribed in the Code of 
Criminal Procedure; whereas in a case 
under Section 14-A, only an opportunity 
of a hearing before a Prescribed Autho- 
rity is prortded. Thus it is only a hear- 
ing before a quasi judicial Tribunal and 
the only requirement is that it should be 
according to the rules of natural justice. 

There are no criteria in the Act or its 
preamble or the rules made thereunder as 
to in what cases covered by Section 15 
(1), action is to be taken under Section 
15 (2) or Section 14-A. The matter is 
left entirely to the sweet discretion of 
the executive authority. The learned 
Counsel for the- State has been unable to 
give us any reasonable basis for differen- 
tiating between persons similarly situate 
in matter of application of these parallel 
proiisions which aim at the same objec- 
tive His only contention was tiiat the 
Act aims at collection of tax and to check 
its evasion. Therefore, in new of the 
grai-Ity of the matter, it was thought fit 
to confer discretion on the cicecutive. 

We are unable to appreciate this argu- 
ment. A citizen is entitled to urge that 
if there are two parallel provisions for 
the same purpose, he is entitled to the 
benefit of a more beneficial provision; or 
otherwise there would be discrimination 
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so far as he Is concerned This result 
follows in the present cas,e and cannot 
be avoided. The principles, when dis- 
crimination resxilts and becomes viola- 
tive of Article 14 of the Constitution of 
India, are weU settled. The difficulty 
only arises in their application to the 
facts of a given case. In A. C. Aggarwal 
V. Mst. Ram Kali, 1968-70 Pim KR 261— 

(AIR 1968 SC 1), their Lordships of the 
Supreme Court observed as follows- — 

"The inhibition of Article 14 that the 
State shall not deny to any person equa- 
lity before the law or the equal protec- 
tion of the laws was desired to protect 
all persons against discrimination by the 
State among^ equals and to prevent any 
person or class of persons from being 
singled out as a special subject for dis- 
crimination and hostile treatment. If law 
deals equally with all of a certain well 
defined class, it is not obnoxious and it 
is not open to the charge of denial of 
equal protection on the ground that it 
has no application to other persons, for 
the class for whom the law has been 
made is diSerent from other persons and, 
therefore, there is no discrimination 
against equals. Every classification is in 
some degree likely to produce some in- 
equality but mere production of inequa- 
lity is not all by itself enough. The in- 
equality produced in order to encounter 
the challenge of the Constitution must be 
the result of some arbitrary step taken 
by ffie State. Reasonable classification is 
permitted but such classification must be 
based upon some real substantial ^- 
tinction bearing a reasonable and just 
rdation to the thing in respect of which 
such classification is made The presump- 
tion is always in favour of the constitu- 
tionality of an enactment, since it must 
be assumed that the legi^ture imder- 
stands and correctly appreciates the 
needs of its own people, and its laws are 
directed to problems made manifest by 
experience and its discriminations are 
based on adequate grounds." 

As a matter of fact, the observations of 
their Lordships of the Supreme Court in a 
later part of this very decision support the 
conclusion at which we have arrived at; 
and I may only refer to the following 
observations made at page 270. — . 

"From the copies nf the reports made 
in these cases to the Magistrate by the 
police — made available to us at the hear- 
ing of these appeals — it is clear that 
they disclose offences under Section 3 
against the respondents. Therefore, the 
question is whether the Magistrate can 
choose to ignore the cognizable offence 
complained of and merely have recourse 
to Section 18 and thus deprive the par- 
ties proceeded against of the benefit of 
a regular trial as well as the rights of ap- 
peal in the event of their conviction. 
Bearing in the mind the purpose of these 
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provisions as well as the scheme of the 
Act and on a harmonious construction of 
the various provisions in the Act, we are 
of the opinion that in cases like those be- 
fore us, the Magistrate who is also a 
Court as provided in Section 22 must at 
the first instance proceed against the 
persons complained against under the 
penal provision in Sections 3 or 7 as the 
case may he, and only after the disposal 
of those cases take action under Section 
18 if there is occasion for it. Under Sec- 
tion 100 (1) (b) of the Code of Criminal 
Procedure, the Magistrate is bound to 
take cognizance of any cognizable offence 
brought to his notice. The words "may 
take cognizance’ in the context mean 
•must t^e cognizance’. He has no dis- 
cretion in the matter, otherwise that sec- 
tion will be violative of Article 14. But 
as laid down in Delhi Administration v. 
Ram Smgh (1962) 2 SCR 694= (AIR 1962 
SC 63), only an officer mentioned in Sec- 
tion 13 can validly investigate an offence 
under the Act. Hence if the cases be- 
fore us had been investigated lay such 
an officer, there is no difficulty for the 
Magistrate to take cognizance of those 
cases. 

X X X X x” 

8. For the reasons recorded above, we 
are clearly of the view that Section 14-A 
is ultra vires the Article 14 of the Con- 
stitution of India, because it cannot be 
justified on any of the groimds enumerat- 
ed in the various authorities of the 
Supreme Court dealing Vfith Article 14. 

9. The pet result, therefore, is that 
these petitions are allowed and the pro- 
ceedings taken against the petitioner 
imder Section 14-A are quashed. In view 
of the scanty assistance we have receiv- 
ed from the Coimsel for the parties, we 
will make no order as to costs. 

10. GURDEV SINGH, J.;— I agree 

JRM/D.y.C. Petitions allowed. 
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R. S, SARKARIA, J. 

Chanan Singh Kishan Singh, Petitioner 
V. State of Punjab and others. Respon- 
dents. 

Criminal Revn No. 541 of 1967, D/- 19- 
8-1968 from order of Dist. Magistrate 
Bhatinda, D/- 23-5-1967. 

(A) Criminal P. C. (1898), Ss. 145, 439 
— Findings of fact arrived at on enquiry 
under S. 145 — IVhen can he interfered 
with in revision. 

In revision, the High Court rarely 
interferes with findings of fact arrived 
at by a Magistrate on an enquiry under 
Section 145. It is a rule of practice that 

HL/KL/E692/68 
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the High Court seldom goes into the evi- 
dence in revision unless it is necessary to 
do so by reason of exceptional circum- 
stances. or by reason of a manifest error 
of law (Para 6) 

(B) Criminal P. C, (1898), S. 145 — 
Addition of parties after commencement 
of enquiry but before its conclusion — 
Not barr^ — Issue of fresh order imder 
sub-section (1) is not necessary. 

If during an enquiry under S 145, 
the persons who move the Magistrate to 
start the proceedings or the persons 
against whom the proceedings are initiat- 
ed, drop out and the person really con- 
cerned m the dispute appears before the 
Magistrate at a date subsequent to the 
malang of the preliminary order, the dis- 
pute on account of which apprehension of 
a breach of the peace has arisen would 
still be there, and the Magistrate would 
have to make an order to prevent the 
same The dispute being the same and 
stdl subsisting, it is not at all necessary 
for the Magistrate to issue a fresh order 
imder sub-section (1) of Sec 145 AIR 
1949 All 623 & AIR 1946 Pat 389 & 

(1903) ILR 30 Cal 155 (FB). Rel. on. 

(Para 7) 

True, that S 145 does not contain any 
express provision for addition of parties 
after the commencement of enquiry, ex- 
cept vnth regard to the bringing of the 
legal representatives of a deceased party 
on the record, but there is also nothing 
in Section 145, which prohibits the Ma- 
gistrate from adding the parties even 
after the imtiation of the proceedings On 
general principles, the Magistrate irill 
have the power to add all parties who 
were originally concerned in the dispute, 
which IS the foundation of the proceed- 
ings However, it may not be proper for 
the Magistrate in a particular case to add 
a party to such proceedmgs after the 
conclusion of the enquiry at the stage of 
final arguments. (Para 8) 

Cases Referred: Chronological Pams 
(1949) AIR 1919 All 623 (V 36)=50 

Cri LJ 949. Ml. Kulsuraunnisa v. 

Rex 7 

(1946) AIR 1946 Pat 389 fV 33)= 

47 Cri LJ 1013. Leela Smgh v. 

B P. Smgh 7 

11903) ILR 30 Cal 155=6 Cal WN 

737 (FB). Krishna Kamini v. 

Abdul Jabbar 7 

J. S Rakhi, for Petitioner; T. S. Man- 
gat, for Respondent (Sarup Dass). 

ORDER; — This Is a revision under 
Section 439 of the Code of Cnminal Pro- 
cedure. against an order, dated 23-5-19G7, 
of the District Magi.slrote. Bhatinda, up^ 
holding an order, dated 17-10-1966, of 
the ExecuUve blagiEtrate 1st Class, 
Mansa. It arises out of the following 
drcumstances: 


2. There was a dispute over some land 
and other immovable property, situated 
in the area of village Nangal Kalan. Teh- 
sii Mansa Apprehending a breach of the 
peace. Mansa Police made a report for 
proceedings under Section 145, Criminal 
Procedure Code, against Chanan Smgh 
and 5 others as party No 1, and Prem 
Dass and 4 others as party No 2. The 
case was first put up before the Sub-Divi- 
sional Magistrate, Mansa. who, after 
satisfying himself from the police report 
that a dispute likely to cause a breach of 
the peace existed concemmg the land 
measunng 307 Kanals and 4 Marlas, situ- 
ated in the area of village Nangal Kalan, 
made a preliminary order in writing on 
12-4-1965. requiring both the parties to 
attend his (iourt, and to put in written 
statements of the respective claimants re- 
garding the fact of actual possession. In 
July. 1965. Sarup Dass as party No 3 
also joined the proceedings before the 
Sub-Dinsional Magistrate. He made an 
appbeation. claiming to be in possession 
of the land in question Prem Dass, 
party No 2, withdrew from the case and 
did not prosecute his claim further. Thus, 
two parties, namely. Chanan Singh eta, 
party No 1. and Sarup Dass. part\' No 2, 
were left m the field. Both these par- 
ties submitted their written statements, 
claiming to be in possession of the land in 
dispute at the material time Party No 1 
also submitted affidavits of Ram Chand, 
Gurdial Smgh, and Chanan Singh Coun- 
ter-affidavits were put in by Sarup Dass, 
party No 2. who also furnished a copy 
of the Roznamcha, dated 5-12-1964, kept 
hy the Patwari. He also produced a 
copy of an order of the District Judge, 
BhaUnda. 

3. The learned Executive Magistrate 
First Class, Mansa, to whose Court the 
case was transferred, came to the con- 
clusion that the affidavits of the parties, 
which were of formal type and amount- 
ed to an effort to rebut each other’s 
claim, were not very reliable. He, how- 
ever, placed 'more reliance’ on the copy 
of the Roznamcha. dated 5-12-1964. and 
the order of the District Judge, Bhatin- 
da. He came to the conclusion that at 
the malenal time, party No 2. Sarup 
Dass. was in actual possession of the 
land He. therefore, passed an order 
that Sarup Dass be maintained in posses- 
sion till evicted under the order of a 
competent Civil (Jourt Against that 
order, dated 17-10-1966, of tlie ^ocutive 
Magistrate, party No 1. Chanan Smgh, 
etc . _ went in revision before the Distnet 
Mainstrate. Bhatinda, who dismissed it 
by an order, dated 23-5-1967. Hence 
this revision by party No. 1. 

4. Mr. J, S. Rekhl, the learned Coun- 
sel for the petitioner has canvassed these 
points — 
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(1) No clear-cut finding has been re- 
corded by the Courts below, that Sarup 
Dass respondent was in possession of the 
disputed land either on 12-4-1965 (the 
date of the prehminary order) or had 
been forcibly and wrongfully dispossess- 
ed by the petitioner within two months 
preceding that date. 

(2) That the Magistrate and the Dist- 
rict Magistrate have not discussed the 
affidavits of the parties at all, and dis- 
missed them with the observation that 
the affidavits furnished by one party 
contradicted those of the other 

(3) That the Courts below have mis- 
read the Roznamcha. dated 5-12-1964, of 
the Patwari, and have completely ignored 
the Khasra Girdawari produced by the 
petitioner. 

(4) Sarup Dass respondent, in whose 
favour the final order has been made by 
the Magistrate, was an intervener who 
came into the picture long after the date 
(12-4-1965) of the making of the prelimi- 
nary order, and no order in his favour 
could be made without going through all 
the formalities prescribed by Section 145, 
Criminal Procedure Code. 

(5) The Courts below have misunder- 
stood and misinterpreted the judgment 
of the District Judge 

(6) The Magistrate has made a palpably 
wrong observation, inasmuch as he says 
that in the litigation before the Sikh 
Gurdwaras Tribunal. Sarup Dass has been 
recognised as Chela of Sawan Dass 

5. None of these contentions holds 
water. The preliminary order was made 
by the Magistrate on 12-4-1965 He has 
very clearly recorded the finding that 
Sarup Dass. party No 2, has been in con- 
stant possession of the land in dispute 
since 5-12-1964. when possession of the 
land was delivered to him in compliance 
with an order, dated 3-9-1964, of the Sub- 
Divisional Officer. Mansa In other words, 
it was clearly held that at the date of 
the preliminary order also. Sarup Dass 
was in actual physical possession of the 
disputed land Further, there is nothing 
to show that the Magistrate did not 
scrutinise the affidavits produced by both 
the parties True, he said that these 
affidavits were of a formal type because 
the affidavits submitted by one party con- 
tradicted the affidavits furnished by the 
other party. But all that he meant to 
say was that the affidavits were not of 
much assistance. He rightly attached 
more importance to the report, dated 5- 
12-1964, in the Patwan’s Roznamcha 
This report evidenced that in compliance 
with an order of the Sub-Divisional Offi- 
cer. Mansa, passed on 3-9-1964. the ac- 
tual physical possession of the disputed 
land %vas delivered by the Patwari and 
other revenue functionanes to Sarup Dass 
on 5-12-1964 Chanan Singh, who had 
initially entered into possession as Cha- 
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kotadar. was ousted. There is nothing on 
the record to show that after his ouster, 
Chanan Singh regained that possession. 
That is why. the Court below did not at- 
tach much importance to the enlnes Jn 
the subsequent Khasra Girdawaris. 

6. It is well settled that in revision, 
the High Court rarely interferes with 
findings of fact arrived at by a Magis- 
trate on an enquiry under Section 145, 
Criminal Procedure Code It is a rule 
of practice that the High Court seldom 
goes into the evidence in revision unless 
It IS necessary to do so by reason of ex- 
ceptional circumstances, or by reason of 
a manifest error of law Certainly, the 
impugned order cannot be said to be an 
order passed on no evidence. 

7. Nor do I find any force in the con- 
tention that the Magistrate was not com- 
petent to pass an order in favour of Sarup 
Dass. simply because he was not a party 
to these proceedings at the date of the 
preliminary order. True, he was accept- 
ed as a party to these proceedings some- 
time in the middle of July. 1965, when 
he appeared and put in his affidavit, as- 
serting that he was in actual possession of 
the land. There is ample authority In 
support of the proposition, that if during 
an enquiry under Section 145. Criminal 
Procedure Code, the persons who had 
moved the Magistrate to start the pro- 
ceedings or the persons against whom the 
proceedings were initiated, drop out and 
the person really concerned in the dispute 
appears before the Magistrate at a date 
subsequent to the making of the prelimi- 
nary order, the dispute on account of 
which apprehension of a breach of the 
peace had ansen would still be there, 
and the Magistrate would^ have to make 
an order to prevent the same. The dis- 
pute being the same and still subsisting, 
it is not at all necessary for the Magis- 
trate to issue a fresh order under sub- 
section (1) of Section 145, Criminal Pro- 
cedure Code See Mt Kulsumunnisa v, 
Rex, AIR 1949 All 623, Leela Singh v. B 
P Singh, AIR 1946 Pal 389 and Kiishna 
Kamini v Abdul Jabbar, (1903) ILR 30 
Cal 155 (FB) 

8. True, that Section 145, Criminal 
Procedure Code, does not contain any ex- 
press provision for addition of parties 
after the commencement of enquiry, ex- 
cept with regard to the bringing of the 
legal representatives of a deceased party 
on the record, but there is also nothing 
in Section 145. which prohibits the Ma- 
gistrate from adding the parties even 
after the imbation of the proceedings On 
general principles, the Magistrate will 
have the power to add all parties who 
were onginaUy concerned in the dispute, 
which is the ifoundation of the proceed- 
ings. How’ever, it may not be proper for 
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the Ma^strate in a particular case to add 
a party to such proceedings after the 
conclusion of the enquiry at the stage of 
final arguments. In the case before me, 
however, the preliminary^ order, as 
amended subsequently, required the par- 
ties to produce their afudavits on 2-^ 
1965 The record further shows that this 
preliminary order was published in the 
village on 1-6-1965 The order, dated 
2-6-1965, shows that Sarup Dass was pre- 
sent before the Magistrate on that date. 
He requested for extension of the time 
for putting in affidawts and claims. The 
parties were consequently asked to put in 
their affidavits on 16-6-1965. On 16-6-1965 
also, Sarup Dass and other were present, 
but Chanan Singh, etc., had not been serv- 
ed. Process was issued to them. On subse- 
quent dates, L e., 26-6-1965, 3-7-1965 and 
15-7-1965, the Counsel for the parties were 
present. On 15-7-1965, before the actual 
commencement of the enquiry imder sub- 
sec. (4) of S 145, Sarup Dass joined as 
a party and put in his written statement 
to claim the possession of the disputed 
land. Sarup Dass was thus joined^ as a 
party before the start of the enquiry. 

9. The Courts below have maMy re- 
lied on the report of the Patwaii’s Roz- 
namcha on the dehvery of possesdon to 
Sarup Dass in comphance with an order 
of the Sub-Divisional Magistrate, on 3-9- 
1964. It may be noted that on 7-12-196^ 
Chanan Singh instituted a dvil suit 
claiming injunction to restrain Sarup 
Dass, eta, from disturbing his possesdon. 
By means of the said judgment, the 
District Judge declined to issue an in- 
junction in his favour. Thus, there was 
no misreading of the evidence of the 
District Judge. 

10. There is, no doubt, some force in 
point No. 6 canvassed by Mr. EekhL He 
has produced for my perusal a certified 
copy of an order, dated 7-11-1963, of the 
Sikh Gurdwaras Tribunal, Punjab, by 
which the petition of Sawan Dass imder 
Section 8 of the Sikh Gurdwaras Act, 
1925, was dismissed on the ground that 
he had failed to show that he was a 
hereditary of its holder. The point whe- 
ther or not Sawan Dass was the duly 
constituted Chela of Bala Dass %vas not 
directly or substantially in issue in that 
case. Thus, it is true that Savran Dass 
had described himself in his petition as 
Chela of Bala Dass. But even if the Ma- 
gistrate has misinterpreted that order of 
the Tribunal, then also it -will not make 
any diflerence so far as the finding of 
fact recorded by the J.Iagistrate re- 
gard to the actual possession of Sarup 
Dass is concerned. 

11. For reasons aforesaid. I would dis- 
miss this revision petibon No costs. 
YPB/D.V.C. Revision dismissed. 
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B. S. NARULA AND S. S, 
SANDHAWALIA JJ. 

Shri Ram Kishan and others. Peti- 
tioners V. Secretary to Govt, State of 
Haryana, Co-operative Dept Chandigarh 
and others, Respondents. 

Ciidl Writ No. 2076 of 1068, D/- 8-8- 
1968. 

(A) Co-operative Societies — Punjab 
Co-operative Societies Act (25 of 1961), 
S. 27 — Panipat Co-operative Sugar 
Blills Ltd., Bylaws, Bylaw 9 (b) (vii) — 
Interpretation of bylaw — One-third of 
Directors have to retire every year — 
Period of supersession cannot be exclud- 
ed. 

The bylaw as framed does not at all 
refer to the Board or its members actual- 
ly functioning as Directors, but has rela- 
tion only to the pomt of time starting 
with the date of the constitution of the 
Board, irrespective of whether the Boani 
as sudi or any of its members was able 
to function during the first period of one 
year after its conriitution or at any time 
during that one year or not. According to 
bylaw 9 (b) (vii) of the bylaw of the 
Society, one-third of the elected Directors 
of its Board of management must retire 
at the end of the first year and another 
one-third at the end of two years from 
the date of the constitution of the elected 
Board and the remaining one-third 
would automatically cease to be Direc- 
tors on the_ expiry of three years from 
the_ aforesaid date The time during 
which the Board of Directors might have 
remained under suspension or the Direc- 
tors or any of them might not have been 
able to function for whatever reason 
cannot be excluded from or added to the 
period during which the Director or 
Directors in question can remain in office 
under the bylaw. (Paras 8, 9) 

^) Co^itution of India, Art 226 — 
Joint petition — Three petitioners simi- 
larly situated on the date of petition — 
Petitioners also apprehending common 
danger and wishing to raise identical 
points — Joint petition is maintainable. 

(Para 10) 

(C) Constitution of India, Arts. 226 and 
227 — Rcs_ judicata — Suit filed for per- 
manent injunction — Temporary injunc- 
tion prayed for but not granted — Plain- 
tilTs suit dismissed on the statement made 
by the plaintiff for withdrawal of the 
suit -- Held, that the dismissal of the 
suit disentitled the plaintill to claim the 
same relief on the same grounds in a 
writ petition, on general principles of res 
judicata and on the principles of O. 23, 
R. 1, Civil P. C. — Civil P. C. (190S) , 

jL/KL/E695/68 
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S. 11 and O. 23, R. 1. AIR 1961 SC 1457 
& AIR 1964 SC 782, FolL (Para 10) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 782 (V 51)= 

(1963) Supp 2 SCR 828, Phool 

Chand v. Chandra Shanker 10 

(1961) AIR 1961 SC 1457 (V 48)= 

1962-1 SCR 574, Daryao v. State 
of U. P. 10 

(1720) 5 B & Aid 360=106 ER 1223, 

Doe d Shrewsbury v. Wilson 9 

Kuldip Singh, for Petitioners; C. D. 
Dswan, Dy. Advocate-General (Haryana), 
for Nos. 1 and 2; Mohinder Jit Singh 
Sethi, (for No. 3) and Bhal Singh MaUk, 
(for No. 4), for Respondents. 

ORDER: — In this petition trader Arti- 
cles 226 and 227 of the Constitution we 
are called upon to construe bylaw 9 (B) 
(vii) of the Bylaws of the Panipat Co- 
operative Sugar Mills Ltd., Panipat, dist- 
rict Kamal (hereinafter called the So- 
detv) so as to dedde whether the period 
commencing from the date of supersession 
of the Board of Directors of the Society 
by the Government and terminating 
with the order of this Court setting aade 
the said supemession is or is not liable to 
be excluded from the period of one year 
at the end of which one-third of the 
Edrectors are liable to retire in rotation 
The facts leading to the filing of this writ 
petition are these. 

2. The last Board of Directors of the 
Society was elected on January 8, 1966. 
There were ten elected Directors and 
three were nominated by the Government. 
One-third of liie elects Directors were 
due to retire after one year of the con- 
stitution of the Board of Directors, i. e., 
on January 7, 1967. The Directors who 
were to retire had to be selected by draw- 
ing lots in a meeting of the Board. Be- 
fore such a meeting could be held, the 
Board was superseded under Section 27 
of the Punjab Co-operative Societies Act 
(25 of 1961) (hereinafter referred to as 
the Act) by order of the State Govern- 
ment on and with eSect from January 11, 
1967. Civil Writ Petition No. 89 of 1967, 
filed by Dharam Singh Ratlra Acting 
Chairman of the Board of Directors of 
‘the Society (respondent No. 4 in the pre- 
sent petition) was allowed by the order 
of Tek Chand, J., dated August 29, 1967, 
as the State Government did not oppose 
the petition. The learned Judge issued a 
writ of certiorari setting aride the order 
of the Registrar, Co-operative Societies 
superseding the Board of Directors and 
also issued a writ in the nature of man- 
damus restoring the Board of Directors 
of the Society which had been removed 
by the order impugned in that writ peti- 
tion. On the restoration of the Board, 
proceedings were taken in hand for retir- 
ing the first lot of one-third members of 
the Board of Directors who were due to 


retire on January 7, 1967. As a result 
of the lots drawn for that purpose, one- 
third of the Directors retired on March 
18, 1968. These were the Directors who 
would in the normal course have retired 
within a short time after January 7, 1967. 

3. On May 20, 1968, the Registrar, Co- 
operative Societies, Haryana, Chandi- 
garh (hereinafter called the Registrar) 
sent a communication (Annexure ‘A’) to 
the General Manager of the Society in- 
forming the Society that the Govern- 
ment had in consultation with their Law 
Department intimated to the Registrar 
that the second instalment of the annual 
retirement of one-third members of the 
Board of Directors of the Society had 
become due since January 8, 1968. Res- 
pondent No. 4, the Vice-Chairman of the 
Society sent letter, dated nil (copy An- 
nexure 'B’) to the Secretary to Govern- 
ment of Haryana in the Co-operative 
Department in connection with a copy of 
the Registrar’s letter, dated May 20, 
1968, which had been endorsed to the 
Government saying that the second term 
had not yet expired as the Board had 
functioned only for about one year due 
to its supersession by the Government 
for a period of about 7i months (from 
January 11, 1967 to August 29, 1967), 

and that one-third of the members of the 
Board having already retired, the ques- 
tion of retiring another one-third did not 
arise at that stage. 

The Vice-Chairman, therefore, asked 
the Government to examine all those 
matters before deciding the issue as the 
Vice-Chairman had consulted the Socie- 
ty’s Legal Adviser and he was of the 
view that the period during which the 
Board had remained trader supersession 
could not be counted in the term of the 
elected Board of Directors as there was 
no elected Board during that time. Ulti- 
mately, by memorandum, dated Jirae 18, 
1968 (Annexure 'C’), the Registrar in- 
formed the General Manager of the So- 
ciety to convene a meeting of the Board 
of Directors of the Society at 11 A hL 
on July 4, 1968, in the premises of the 
mills of the Society for drawing lots to 
retire the second group of one-third 
elected members of the Board. It was 
desired that a copy of the notice of the 
meeting should be sent to tee Registrar’s 
office Permisaon to convene the meet- 
ing at a shorter notice in terms of 
Rule 80 (1) (i) of the Punjab Co-opera- 
tive Sodeties Rules, 1963, was also ac- 
corded in the same communication. In 
pursuance of the direction of the Regis- 
trar, the General Manager (respondent 
No. 3) issued notice, dated June 19/20, 
1968, (Annexure ’D’) to all the members 
of the Board to draw lots for retirement 
of the second group of one-third elected 
members of the Board. It was to quash 
the abovesaid direction of the Registrar 
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(Annexure ’C’) and the General Mana- 
ger’s notice of the meeting (Annexure 
'D’) that the present writ petition was 
filed by Ram Kishan, Chandgi Ram and 
Dr Parma Nani three Directors of the 
Soaetv. on July 2. 1968, during the sum- 
mer vacation of this Court. On the appli- 
cation for mtenm stay of operation of 
the order and stay of the holding of the 
meeting, the Vacation Bench (Gopal 
Singh and Tui JJ ). directed on July 3, 
1960. that the meeting be held and lots 
drawn on the 4th of July, 1968. but effect 
might not be given to the result of the 
drawing of the lots till the writ petition 
came up for hearing before the Motion 
Bench When this petition came up for 
motion hearing on August 1. 1968, all the 
respondents were represented before us 
by CounseL 

All the parties were anxious to have 
the issues involved in the case settled at 
the earliest possible opportumty. We, 
therefore, issued notice of the main case 
for August 5, 1968. and in view of the 
novelty of the pomt sought to be argued 
before us and the same being res Integra, 
we admitted the petition to a Division 
Bench. After heanng the Counsel for 
the parties at lengUi in connection wnth 
the stay matter we vacated the order 
which had been passed by the Vacation 
Bench on July 3. 1968 but directed that 
re-election in place of the Directors who 
had retired as a result of the drawing of 
lots on July 4. 1968. may not be held till 
the date fixed for the heanng of the 
writ petition Two separate written 
statements were filed by respondent No 
2 the Registrar and by the General 
Manager of the Mills respectively. 

4. Though a large number of points 
had been taken up in the writ petition, 
only one matter was argued before us 
and Mr Kuldip Singh. Bar-at-Law, the 
learned Counsel for the petitioners ex- 
pressly stated that he was not pressing 
any other point The solitary contention 
which w'as pressed by the learned Coun- 
sel IS contained in the following words in 
paragraph 14 (li) of the writ petition; — 

"That bylaw 9 (B) (vii) could only be 
interpreted to mean that the second lot 
for retiring the members could only be 
drawn when the Board has completed a 
bfe of two years in the office The period 
during which the Board of Directors had 
been superseded cannot be counted to- 
wards the life of the Board and the Gov- 
ernment interpretation of the rule In 
this respect is not correct and is bad in 
law and the same IS liable to beset aside.” 

The same pomt has been repeated in a 
somewhat different language in ground 
No ( 111 ) which reads.— 

"That when the Board of Directors Is 
superseded all the Directors ceased to be 
M from that very time They are ousted 
from the office and they have no control 


whatsoever in the working of the Socie« 
ty. Under the circumstances counting of 
that penod when the Board remained 
out of office for the purpose of bylaw 8 
(B) (vii) IS arbitrary and illegal” 

5. In order to appredate the very 
brief but eoually lucid arguments of Mr. 
Kuldip Singh on the point m issue, it is 
necessary to set out at this stage, the 
relevant extracts from bylaiv 9 of the 
bylaws of the Society. Bylaw 9 is the 
first bylaw m the Chapter dealing with 
the "Board of Directors”. Bylaw 9 (A) 
states that the Board of Directors shall 
consist of 15 Directors including seven 
representatives of individuals, three re- 
presentatives of co-operative institutions, 
and five Government nominees. Clausa 
(v) of bylaw 9 (A) then reads: — 

"Notwithstanding the pro\'isions of 
bylaw No 9 (i). (ii) and (iii) the first 
Board of Directors shall be nominated by 
the Government. The Board shall hold 
office for a maximum period of three 
years. In nominatmg the first Board of 
Directors Government may appoint as 
many directors as it deems proper from 
time to time provided that the total 
number of directors holding office at one 
time does not exceed 15. and the maxi- 
mum penod for which the nominated 
Board of Directors hold office does not 
exceed three years from the date of first 
nomination Subject to these conditions. 
Government shall have the power to 
make such changes in the nominated 
Board of Directors as it may consider 
necessary from time to time The nomi- 
nated Board of Directors, shall elect a 
Chairman, and if necessary a Vice-Chair- 
man and also a Secretary For the con- 
duct of any business, the presence of at 
least one-lhird of the directors shall be 
necessary.” 

The abovepuoted clause governs the 
constitution of the "first Board of Direc- 
^rs” w’ho have to be nominated by the 
Goveminent. The Board of Directors 
wnth which we are concerned was admit- 
tedly not the first Board of the Society. 
It had been constituted by the election 
of seven representatives of indiriduals 
and three representatives of co-operative 
institutions and nomination of the 
remaining Directors by the Government. 
The clause has. however, been quoted as 
reference has been made thereto during 
arguments. 

^ 6. Bylaw’ 9 (B) provides inter aha that 
"on the expiry of the period of nomina- 
tion fay the Government, the Board of 
Directors with the exception of Govern- 
ment representatives shall be elected” 
Then follows clause (vii) of bylaw 9 (B) 
around which the whole controversy in 
this case revolves; — 

"The Directors, except the Government 
representatives shall retire in rotation. 
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one-third of the Directors retirins Year- 
ly. For the first two years, the retiring 
Directors shall be selected by casting 
lots. Retiring Directors are eligible for 
election.” 

Other clauses of bylaw 9 and the other 
bylaws in the chapter relating to the 
Board of Directors are neither relevant 
for deciding this case, nor has any re- 
ference been made thereto at the hearing 
of this petition. 

7- It is the common case of the parties 
fiiat the maximum hfe of the Board of 
Directors provided by the bylaws is 
three years, and that no minimum period 
during which the Directors must hold 
office has been expressly provided by any 
bylaw. No argument has been addressed 
to us regarding any possible difference 
which might have been made m the date 
on which the second group of one-third 
Directors had to retire by the actual re- 
tirement of the first group of one-third 
IJirectors on March 18. 1968. instead of in 
January, 1967. All that has been vehe- 
mently argued is that the word "yearly” 
in clause (vii) of bylaw 9 (B) refers to 
the end of a period of twelve months 
during which the Directors have been 
fxmctioning On the other hand, the con- 
tention of respondents (other than res- 
pondent No 4) is that "yearly” refers to 
the end of each year during the first two 
years commencing from the date on 
which the Board oi Directors is consti- 
tuted by election. Mr. Kuldip Singh 
submits that the object of the relevant 
bylaw is that the Directors of the Board 
should actually function for three years 
and that at the interval of every year of 
actual working of the Directors, one-third 
should retire. 

On the other hand, the contention of 
the contesting respondents is that the 
actual working of the Directors is not 
relevant for the purpose of enforcement 
of the provisions contained in the rele- 
vant bylaw, and that a mere mathemati- 
cal calculation of the penod referred to 
therein has to be made starting from the 
point of time at which the elected Board 
Is constituted. No authority in support 
of either of the two propositions was 
cited at the Bar by the learned Counsel 
appeanng before us. It was claimed on 
behalf of the petitioners that instead of 
retirmg on tiie 7th of January. 1968, the 
second group of one-third numbers of 
Directors of the Board are due to retire 
in or about the end of August, 1968. ae., 
by adding to the period ending January 
7. 1968, the period during which the 
Board remained suspended under a pur- 
ported order of the State GovemmenL 
Mr. Mohinderjit Singh Sethi, Advocate 
for respondent No. 3, who addressed the 
rnain argument on behalf of the contest- 
ing respondents with great abihty stress- 
ed the point that the period of superses- 


sion could not in this case be taken into 
account as the order of supersession 
which was later quashed by the High 
Court as being illegal, should be treated 
as a nullity and that as a result of this 
situation, ffie Board should be deemed to 
have continued to function durmg the 
period during which it did not actually 
function. 

8. After heanng learned Counsel for 
the parties at length, we are of the con- 
sidered opimon that the bylaw as framed 
does not at all refer to the Board or its 
members actually functioning as Direc- 
tors. but has relation only to the point of 
time starting with the date of the con- 
stitution of the Board, irrespective of 
whether the Board as such or any of its 
members was able to function during the 
first penod of one year after its consti- 
tution or at any time dunng that one 
year or not. The first batch of one- 
third of its elected members must retire 
on the date in the next year on which 
the Board was constituted in the previous 
year, and the second group of one-third 
members of the Board must similarly re- 
tire on the same date in the second year, 
leaving the last one-third group of the 
elected members who would automatical- 
ly cease to be Directors at the end of 
three years from the date on wliich they 
were originally elected Any other con- 
traction of the bylaw in question would, 
in our opinion, create anomalies and re- 
sult m absurdities, which must according 
to settled principles of mterpretation of 
statutes be avoided The argument of 
Mr Kuldip Singh to the effect that the 
Directors who had no opportunity to 
function for two years for no fault of 
theirs should not be compelled to retire 
before they have had opportunity to so 
act by drawing lots for the retirement of 
the second group of Directors who have 
to retire by rotation, does not appear to 
be sound. 

If all the elected Directors were to 
meet an accident while travelbng by some 
vehicle on duty as Directors of the So- 
ciety and were to be hospitalised for one 
year, it cannot be said that there would 
be no retirement at the end of the first 
year. If such an accident were to hap- 
pen immediately after the expiry of two 
years, the last remaining one-third of 
the group of the onginally constituted 
Board, cannot claim that the maximum 
life of the Board in so far as it affects 
them, stands extended to four years in- 
stead of three. Similarly, it cannot, in 
our opinion, be argued that if by any 
chance, the Directors who have to retire 
under the bylaw’ in question have been in 
illegal detention or imprisonment during 
some months and their detention or im- 
prisonment has subsequently been declar- 
ed by a competent Court to have been il- 
legal and void, they can possibly claim to 



A.I.B. 


a08 Punj. iPrs. 8-10] Ram KIshan v. State 


remain in office for an additional period 
to that extent Iseyond the period of the 
first year or second year or third year 
of the Board as the case may be. The 
life of a State Legislature is fixed at five 
years in the Con^tution. The members 
of the Legislative Assembly of a State 
which nnght have been suspended for 
say one year out of those five years on 
account of the unposition of 'ffie Prep- 
dent’s rule cannot, in om opinion, claim 
at the end of five years that general 
elections in that State would not be held 
for another year, and they must continue 
in office as they have not yet completed 
five years of actual working as M, L. A-s. 

Still this would be the result of accept- 
ing the contention of Mr, Kuldip Smgh. 
Neither there is provision in the Act nor 
in the rules nor even in the bylaws for 
extending the life of the Board of 
management of a co-operative society in 
the State of Haryana. In the absence of 
such a provision, the life of the Board as 
a whole cannot be extended beyond 
three years. Still this would be the resiilt 
if the Board were to be superseded, in 
the third year of its constitution and 
were to remain under supersession for 
say eight months, and then the order of 
supersession were to be set aside on a 
date when more than three years have 
elapsed since the Board was constituted. 
The effect of the construction of the by- 
law in question canvassed by Mr. Kuldip 
Singh would be that the life of the Board 
or at least a part of it will not come to 
an end on the expiry of the mpdmum 
period of three years provided in the 
bylaws. Mr. Sethi, further, contended 
that no hardship would be caused to the 
members who may have to retire by ro- 
tation according to the strict construction 
of bylaw 9 (B) (viil without havmg 
actually worked for a full year or two 
years as the case may be, because they 
can seek re-election. Our decision should 
not, in my opinion, be affected by an 
argument of hardship or want of hard- 
ship alone. 

9. When bylaw 9 (B) (vii) requires 
that one-third of the Directors should re- 
tire yearly, it means that one-tliird 
should retire every year. Every year, in 
the context means at the end of every 
year. This leads us of necessity to the 
question as to the point of time from 
which the year starts The only possible 
answer is one year from the date on 
which tlie Board came into existence for 
the first one-third members, and two 
years from the same date for the second, 
and three years from the said date for 
the remaining one-third elected members 
of tile Board Year, of course, would 
mean the civil year as distinguished 
from the astronomical year. The cons- 
Etruction sought to be put on the bylaw 
on behalf of the petitioners would lead 


to unimagmable imcertainfies and posa- 
ble absurdities to some of which refer- 
ence has already been made. "Yearly” 
has been described in Stroud’s Judicial 
Dictionary, Volume 4, at page 3357 as 
"only a word of calculation.’’ No con- 
struction like that canvassed by Mr. 
Kuldip Singh enters into a matter of pure 
calculation. 

In Doe d. Shrewsbury v. Wilson, (1720) 
5 B & Aid 360 (382), referred to in illus- 
tration No. 5 under the meaning of the 
word "yearly’ at page 3358 of Stroud’s 
Judicial Dictionary, Volume 4, the words 
"made payable yearly” were considered 
to mean the same as if the words had 
been "payable every year.” "Yearly” 
means once a year. In Corpus Juris Se- 
cundum, Volume 101, at page 646, "Year- 
ly” is shown to convey "accruing or 
coming every year; annual.” According 
to the construction sought to be put by 
the petitioners "yearly” may in certain 
circumstances mean "after more than 
one year,” and not during every year. 
There appears to be no warrant for such 
an interpretation of the bylaw. We, 
therefor^ hold that according to bylaw 
9 (B) (vii) of the bylaws of the Society, 
one-third of the elected Directors of its 
Board of management must retire at the 
end of the first year and another one- 
third at the end of two years from the 
date of the constitution of the elected 
Board and that the remaining one-third 
would automatically cease to be Directors 
on the expiry of three years from the 
aforesaid^ date. We fxurther hold that the 
time during which the Board of Directors 
might have remained imder suspension or 
the Directors or any of them might not 
have been able to fimction for whatever 
reason it might have so happened, cannot 
be excluded from or added to the period 
during which the Director or Directors 
in question can remain in office under 
the aforesaid bylaw. The solitary con- 
tention canvassed in this case on behalf 
of the petitioners, therefore, fang 

10. In fairness to Mr. Mohinderjit 
Singh Sethi, it may be noticed that he 
raised some preliminary objections to the 
maintainability of this writ petition to 
which we are referring at the tail end of 
the judgment because we do not think it 
proper to leave the main question unde- 
cided after hearmg the Counsel for the 
parties on merits at length. We do not 
find much force in the first objection of 
Mr. Sethi to the effect that in the cir- 
cumstances of this case, the three peti- 
tioners should not be permitted to main- 
tain a joint v.Tit petition. This is so be- 
cause all the three petitioneis were simi- 
larly situated on the date the wndt peti- 
tion was filed, and apprehended common 
danger and wanted to raise identical 
points in support of their joint claim. 
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There Is, however, force in the other 
two objections pressed by Mr. SethL In 
order to decide those points, an additional 
fact has to be taken into account. As a 
T^ult of the lots drawn in the meeting 
of the Board of Directors held on July 4, 
1968, Ram Kishan petitioner No. 1, 
Dharam Singh Rathi respondent No. 4, 
and one Ram Chander who is not a party 
in the case before us, were selected by 
drawing lots for being retired in the 
second batch. The objection of Mr. Sethi 
is that the lots for retirement not hav- 
ing fallen on petitioners Nos. 2 and 3, 
their application has become infructuous, 
and they having no more interest in 
maintaining this petition whereunder the 
only relief claimed was to quash order 
Annexure 'C’ and notice Annexure 'D’, it 
would be embarking on the decision of a 
purely academic question, if their writ 
petition was now allowed to be heard on 
merits. 

This part of the second objection of 
Mr. Sethi may not be really fatal to the 
petition .as it would have been open to 
petitioners Nos. 2 and 3 to amend the 
prayer clause in the writ petition so as to 
daim that at the end of three years from 
the date of the constitution of the Board, 
they wodd not be' liable to retire as they 
would be entitled to continue in office 
for an additional period of 7i months to 
make up time during which they could 
not function on account of the illegal 
order of supersession of the Board of 
Directors by the Government. It is the 
next part of the objection to which there 
can, in our opinion, be no reply. It was 
pointed out that Ram Kishan petitioner 
No. 1 filed a suit for permanent injunc- 
tion in the Court of the Subordinate 
Judge, Kamal on July 2, 1968, against 
the Society, and its "^ce-Chairman, 
daiming that the defendants in the suit 
be restrdned from retiring the Directors 
of the Sodety in pursuance of the direc- 
tion of the Registrar on inter alia the 
groimd: "that the Board remained super- 
seded and did not fimction from 11-1- 
1967 to 29-8-1967, and legally this period 
cannot be computed for the pilose of 
determining the period for retiring the 
Directors " (Clause (d) of paragraph 7 of 
the plaint of which certified copy has been 
filed by the respondents on the record of 
this easel. 

It is said that an application for tempo- 
Tzvy injunction during the pendency of 
the suit was made by Ram Kishan peti- 
tioner No 1 under Order 39 Rules 1 and 
2 and Section 151 of the Code of Chnl 
Procedure on July 2, 1968, along with the 
plaint of that suit. A certified copy of 
the application has also been produced. 
By its detailed order, dated July 4, 1968, 
the Subordinate Judge 1st Class. Kamal, 
dismissed the application for temporary 
injimction after considering the argu- 


ments of ^e plaintiS in the suit includ- 
mg the point on which we have been ad- 
dressed in this Wilt petition. As soon as 
^porary injunction was refused. Ram 
pl^^tiff made a statement before 
ths Subordinate Judge that he wanted to 
withdraw the suit and accordingly the 
learned Subordinate Judge passed the 
following final order in the suit on July 
4, 1968: — 

above statement of the 
plamtifi, the suit is dismissed as having 
been withdrawn.” 


It IS admitted that no leave to file a 
fresh suit on the same cause of action 
was eiffier prayed for by Ram Kishan or 
granted by the Court. These facts have 
given rise to two objections. Firstly, it 
is contended that the petitioners ’ are 
guilty of concealment of a material fact 
masmuch as they kept back from this 
Court the factum of the filing of the 
civil suit at the time of filing this writ 

3' Mr- Kuldip 

Singh, stated that the petitioners Nos 2 
^d 3 were not aware of this, and R^ 
mshan^dvertently did not mention any- 
about the suit though he could not 
possibly have written anything about 
what happened in the suit on July 4 
1968, after the filing of the writ petition 
on the second of July. Be that as it may 
It is contended that on the authority of 
tile pronouncements of the Supreme 
Co^ in Daryao v. State of U, P., AIR 
1961 SC 1457. ^d in Phool Chand Sharma 
y. Chandra Shanker, AIR 1964 SC 782, 
the disnnssal of the suit of petitioner No 
1 should be held to disentitle the peti- 
tioner to claim the same relief on the 
s^e pounds in a petition under Article 
226 of the Constitution on general prin- 
ciples of res judicata, and on the princi- 
ples of Order 23 Rule 1 of the Code of 
Civil Procedure. 


^ I think there is great force in this ob- 
jection of Mr. Sethi. Ram Kishan peti- 
tioner has, in any event, disentitled him- 
self m the circumstances of this case to 
claim any relief from this Court under 
Articles 226 and 227 of the Constitution 
on the same grounds on which he insti- 
tuted the suit v/hich he voluntarily got 
dismissed. In the view we have taken of 
the solitary contention of the petitioners, 
on the merits of the case, it is not neces- 
sary to deal further with these objections 
of Mr. SethL 


ll._ For the foregoing reasons, this 
petition fails and is accordingly' dismiss- 
ed. In_ view, however, of the fact that 
the main question raised in the case was 
somewhat novel and is not covered by 
the pronouncement of any High Court or 
of their Lordships of the Supreme Court, 
we direct that the parties shall bear the 
costs of this case as incurred by them 
MVJ/D.V.C. Petition dismissed. 
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FULL BENCH 

SHAMSHER BAHADUR, R. S NARULA 
AND GOPAL SINGH. JJ 
Bhaiva Ram Hargo Lai, Petitioner v. 
Mahavir Parshad Muran Lai Mahajan, 
Respondent. 

Civil Revision No 913 of 1967, D/- 3- 
10-19b8 decided by Full Bench on order 
of reference made by P G Pandit, J , D/- 
23-7-1968 

Houses and Rents — East Punjab 
Urban Rent Restriction Act (3 of 1949), 
S. 13 — Eviction under — Prior Notice 
under S. 106 of T. P. Act determining 
contractual tenancy essential — Such 
notice however not essential where con- 
tiractual tenancy has already been deter- 
mined. AIR 1952 Punj 422, Overruled. 

(i) An apphcation for ejectment of a 
monthly tenant under Sec 13 of the East 
Punjab Urban Rent Restriction Act can- 
not succeed without the contractual te- 
nancy being first determined by a nobce 
under Sec. 106 of the Transfer of Proper- 
ty Act. 

(ii) No notice under Sec. 106 of the 
Transfer of Property Act is required to 
be served as a condition precedent for 
filing an apphcation for eviction of a 
mere statutory tenant whose contractual 
tenancy has already been terminated by 
an appropriate notice, or whose tenancy 
has already come to an end by efflux of 
time or forfeiture or for any other vahd 
reason under any of the clauses of S 111 
of the Transfer of Property Act, and in 
whose favour no new contractual tenancy 
has, thereafter been created, 

(lii) A fifteen days’ notice under Sec- 
tion 106 of the Transfer of Property Act 
is not required to be served even to ter- 
minate a contractual monthly tenancy 
when there is an express stipulation to 
the contrary in the contract of tenancy 
or when the service of such notice is 
rendered imnecessary by any local law 
or usage At the same time a notice of a 
longer period will have to be served to 
terminate a contractual tenancy where a 
specific term in the contract so requires; 

(iv) Want of service of notice under 
Sec. 106 of the Transfer of Property Act 
continues to be a good defence despite the 
enforcement of East Punjab Urban Rent 
Restriction Act in every case in which 
such a defence would have been vahd 
and available under the general law of 
the State if the Rent Restriction Act has 
not been enacted as the Punjab Act has 
not imohedlv repealed or abrogated Sec- 
tions 106 and 111 (h) of the Transfer or 
Property Act or the principles of those 
provisions in so far as they h ave been 
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applied in Punjab as principles of equity, 
justice and good conscience; 

fv) Nothing contained in the Rent Res- 
triction Act can be deemed to require the 
service of a notice under Sec. 106 of the 
Transfer of Property Act m a case where 
such notice would not have been requir- 
ed if the Rent Restriction Act was not 
in force, 

(vi) The notice required to be served in 
the Punjab (where the statutory provisions 
of S. 106 of the Transfer of Propery Act 
do not apply and merely its equitable 
principles have been applied) has to be 
a notice to quit or a notice terminating 
the tenancy and such notice must give 
reasonable time to quit Considering the 
law laid down m various decided cases, 
fifteen days appear to be the minimum 
reasonable period of such a notice. In 
Punjab, however, such a notice need 
not necessarily terminate strictly mth 
the end of a month of the tenancy. 

Further (i) Plea of want of notice 
imder Sec 106 of the Transfer of Pro- 
perty Act is not such that cannot be 
waived by a tenant A tenant is entitled 
to waive the objection regarding non- 
issue of such a notice if he likes W'aiver 
is. however, a deliberate and conscious 
act as distinguished from estoppel which 
may be created by law. Whether the 
objection has in fact been waived or not 
in a particular case is a question of fact 
which has _ to be decided like any other 
such question on the direct and circum- 
stantial evidence available in a given 
case, 

(ii) Objection as to validity of a notice 
is merely a part of the main objection 
as to non-issue of the requisite notice and 
can also be waived by a tenant, if he 
so likes, eg, a tenant may accept a 
shorter notice than that of fifteen days 
to be sufficient notice. But the mere de- 
mal of receipt of notice by a tenant may 
not. on proof of service of a notice, by 
itself amount to waiver of objection as 
to the period of the notice not being 
reasonable AIR 1952 Punj 422. Overrul- 
ed AIR 1969 Punj 26, Approved ; AIR 
1949 Cal 61 & ILR (1955) Punj 36 & 

AIR 1951 SC 115 & AIR 19.53 Bom 76 & 
AIR 1963 SC 120 & AIR 1958 SC 789 & 
AIR 1953 Sau 113 & AIR 1961 SC 1067 
& AIR 1964 SC 461 & AIR 1964 SC 1341 
& AIR 1965 SC 101 & AIR 1967 SC 1419 
& AIR 1968 SC 794 & AIR 1062 SC 554, 
HeL on (Para 33) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 Punj 26 fV 56)= 

70 Pun LR 720, Sawaraj Pal v. 

Janak Raj 2 4. 22, 33 

(1968) AIR 1968 SC 794 (V 55)= 

1968-2 SCJ 614. Delhi Motor Co. 

V. U. A Basrurkar 21 

(1958) 70 Pun LR (Delhi) 55. C L. 

Mehra & Sons v. Kharak Singh 4 
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Gulamnabi 17, 19, 27 
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A N. Mittal with Baldev Kapur, for 
Petitioner. G C. Mittal with S. K. Aggar-^ 
wal and Parkash Chand Jain, for Res- 
pondent; Roop Chand. for the Intervener. 

R. S. NARULA, J.t — The circumstan- 
ces in which the following three ques- 
tions of law have been referred to this 
Full Bench at the instance of P C Pan- 
dit, J.. are given in substantial details in 
the order of reference passed by the 
learned Single Judge, on July 23, 1968, 
and need not be recapitulated in any de- 
tail; — 

(i) Whether an ej'ectment application 
under Section 13 of the East Punjab 
Urban Rent Restriction Act (3 of 1949) 
can be filed without the prior issue of 
notice under Section 106 of the Transfer 
of Property Act, 1882; 

(ii) Whether the objection regarding 
non-issue of a notice under Section 106 of 
the Transfer of Property Act can be 
waived by the tenant, and 

(iii) Whether objection as to the validi- 
ty of the notice can be waived by a 
tenant in a case in which a defective 
notice has been issued. 

2. The admitted facts giving rise to 
this reference are that the respondent 
(hereinafter called the landlord) gave one 
week’s notice of ejectment to the peti- 
tioner (hereinafter referred to as the te- 
nant) on July 26, 1965, before presenting 
an application to the Rent Controller for 
ejectment under Section 13 (3) (a) (i) of 
the East Punjab Urban Rent Restriction 
Act (3 of 1949) (hereinafter referred to 
as the Act) on August 27, 1965, and that 
the contractual monthly tenancy of Bhai- 
ya Ram tenant had not been terminated 
any earlier by anv other notice. The 
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serving of the notice was pleaded in the 
petition for eviction. In the tenant’s 
written statement, the receipt of the 
notice was denied No issue was framed 
regardmg the factum of service or vali- 
dity’ of the notice referred to above. The 
Rent Controller passed an order for eject- 
ment which was upheld by the Appellate 
Authority. In the revision petition filed 
by the tenant in this Court imder Sec- 
tion 15 of the Act, it was sought to be 
argued, inter alia, that no notice under 
Section 106 of the Transfer of Property 
Act terminating the lease in favour of 
the tenant had been issued by the land- 
lord before filing the application for 
ejectment and, therefore, no order for 
eviction of the tenant imder Section 13 
of the Act could be passed against him. 
It had been held by a Division Bench of 
this Court (Falshaw and J. L Kapur, JJ.) 
in Bawa Smgh v Kundan Lai, 1952-54 
Pun LR 358= (AIR 1952 Punj 422), that 
the Act is a complete code by itself and, 
therefore, excludes the necessity of serv- 
ing a notice under Section 106 of the 
Transfer of Property Act as a condition 
precedent for successfully claiming eject- 
ment of a monthly tenant 

In Sawaraj Pal v, Janak Raj, 1968-70 
Pun LR 720= (AIR 1969 Punj 26), my 
Lord Shamsher Bahadur, J. and myself 
held following the subsequent chain of 
authorities by the Supreme Court, to 
which reference will presently be made, 
that the only effect of a landlord succeed- 
ing in provmg that his case fell within 
one of the clauses of Section 13 entitling 
him to eject his tenant was to take the 
case out of the purview of Section 13 
which grants a blanket protection against 
the eviction of the tenant subject to the 
exceptions carved out in that provision, 
and that the said section merdy places 
further restrictions and fetters on the 
ordinary rights of a landlord to eject his 
tenant, but does not pi^ort to take 
away any of the pre-existiiig rights of a 
tenant under the general law of the 
State. The Division Bench in Sawaraj 
Pal’s case, 1968-70 Pun LR 720= (ALR 
1969 Punj 26) (supra), held, inter alia 
that the argument of the landlord to the 
effect that the Act being a complete code 
by itself could no more be invoked in view 
of the ratio of the judgments of the 
Supreme Court in cases under the Bom- 
bay Rents, Hotel and Lodging House 
Rates (Control) Act (57 of 1947) (herein- 
after called the Bombay Rent Act) and in 
Manujendra Dutt v. Pumedu Prosad Roy, 
AIR 1967 SC 1419, under the West Bengal 
Thika Tenancv Act As the earlier Dic’i- 
sion Bench judgment in the case of 
Bawa Smgh, 1952-=>4 Pun LR 358= (AIR 
1952 Punj 422) (supra) was not brought to 
our notice at the heanng of Sawaraj Pal’s 
case. 1968-70 Pun LR 720={AIR 1Q69 
Punj 26) and as reliance was sought to 


be placed on the same for canvassing the 
point of view of the landlord, the learn- 
ed Single Judge rightly thought it neces- 
sary to have the main pomt_ (question 
No. 1) settled more authoritatively by a 
FtiU Bench on accoimt of the_ apparent 
conflict between the two Division Bench 
judgments, the earlier of which was not 
noticed in the later one though arguments 
on whidi tiae earlier judgment w^as based 
had been dealt with by us in Sawaraj 
Pal’s case, 1968-70 Pun LR 720= (AIR 
1969 Punj 26). This is how in the pre- 
sent reference we are called upto ans- 
wer the abovesaid three questions so _ ^ 
to resolve the conflict between the Divi- 
sion Bench judgments of this Court in 
the case of Bawa Singh, 1952-54 Pun LR 
358= (AIR 1952 Punj 422) on the one 
hand and the later Bench decision in 
Sawaraj Pal’s case, 1968-70 Pun LR 720= 
(AIR 1969 Punj 26) on the other. 

3. It is the common case of both sides 
that the statutory provdsions of the 
Ti’ansfer of Properly Act do not apply to 
the Punjab. Nor is there any dispute 
about the w’ell settled proposition ot law 
that the equitable principles contained in 
any of the provisions of that enactment 
have all along been and are entitled to be 
followed in Punjab and principles of 
equity, justice and good conscience relat- 
ing to the points covered by those prov’i- 
sions, for or against which there is no 
specific statutory enactment in force in / 
the State. The first question on which 
the parties, therefore, joined issue be- 
fore us during the coiu’se of their argu- 
ments v’as whether the requirements of 
Section 106 of the Transfer of Proper^ 
Act, and if so to what extent, contain 
principles of equity, justice and good 
conscimce which may be invoked as such 
by litigants in this State. The relevant 
part of Section 106 of the Transfer of 
Property Act reads: — 

"In the absence of a contract or local 

law or usage to the contrary 

a lease of immovable 

property for anv’ other purpose (for any 
purpose other than agricultual or manu- 
factunng) shall be deemed to be a lease 
from month to month, terminable, on 
the part of either lessor or lessee, by 
fifteen days' notice expiring with the end 
of a month of the tenancy 

E\’ery notice under this section must 
be in writing, signed by or on behalf of 
the person giving it, and either be sent 

by post ” 

_ The relevant requirements of the .'sec- 
tion in the absence of a contract or law 
to the contrary, are; — 

(1) a monthly tenancy can be termi- 
nated bj- a notice in writing: 

(2) the notice should be of fifteen days; 

(3) the fifteen dav’s’ notice must expire 
with the end of a month of the tenancy; 
and 
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(4) the notice should be served in the 
manner prescribed by the section. 

Section 111 of the Transfer of Property 
Act enumerates the methods by which a 
lease of immovable property may be de- 
termined. Clause (h) of that section which 
is relevant reads' — 

"A lease of immoveable property de- 
termines on the expiration of a notice to 
determine the lease, or to quit, or of 
intention to quit, the property leased, duly 
given by one party to the other.” 
Section 6 of the Punjab Laws Act (4 of 
1872) provides that in cases not otherwise 
specially provided for, i.e , in cases not 
covered by any statutory law or custo- 
mary law or personal law, the Judges 
have to decide cases commg before them 
"according to nustice, equity and good 
conscience.” It is on account of the said 
statutory provision that the Courts in the 
State are bound to decide questions — 
not covered by the general, statutory, 
customary or personal law applicable in 
the State — according to justice, equity 
and good conscience. 

4. If it is once held, as is claimed by 
the respondent, that nothing contamed in 
Section 106 of the Transfer of Property 
Act can be invoked on principles of 
eqmty, justice or good conscience; and 
that a monthly tenant is_ not entitled to 
any notice at all for being required to 
vacate the premises under his tenancy, no 
other question would arise in this case. 
In Chuni Lai v. Chuni Lai, AIR 1923 Lah 
659, Moti Sagar, J., held that where th^e 
is no contract. Section 106 applies as the 
said section merely lays down in a codi- 
fied form what in fact has always been 
understood to be the general law on the 
subject. The learned Judge went to the 
length of holding that even an agreement 
to the contrary providing for one month s 
notice does not amount to validating a 
notice which might have been given at 
any time as an agreement to the contr^ 
was only as to the period of the notice, 
but the notice must all the same end 
with the month of the tenancy as requir- 
ed by Section 106 of the Transfer of Pro- 
perty Act 

The general law relating to the invok- 
ing of equitable principles contamed in 
any statutory provision which does not 
otherwise apply to Punjab was laid down 
by a Full Bench of the Lahore High 
Court in Milkha Singh v. Mst. Shankari, 
AIR 1947 Lah 1 (FB). The dispute there 
related to the invoking of the principles 
contained in Section 53-A of the Transfer 
of Property Act, no part of the Act be- 
ing otherwise applicable to the State of 
Pimjab The Bench of five Judges held 
(by majority' of four to one) that "the 
mention of Section 53-A, Transfer of 
Property Act. in the proviso to Sea 49, 
Registration Act, cannot deprive the Pro- 
vince of the Punjab of the benefit of the 
1969 Puni/8 FV G— 38 


proviso simply because the Transfer of 
Property Act is not in force in this Pro- 
vince.” 

It was held that though Section 53-A 
was not applicable to the Punjab the 
principles embodied therein are appli- 
cable. It was held that so far as the de- 
fence of part performance is concerned, 
the position in the Punjab is exactly the 
same as in other parts of the country 
where the Transfer of Property Act is in 
force. In Hasham v. Mt. Fazal Begum, 
AIR 1947 Lah 382, the question that arose 
before Achhru Ram, J., was similar to 
the main point with which we have to 
deal m this reference. The claim for 
ejectment had been decreed by the Dist- 
rict Judge on the ground that the pre- 
mises in question were required by the 
plamtiff for her personal use dnd eject- 
ment on that ground was permitted by 
the proviso to Section 10 of the Punjab 
Urban Rent Restriction Act (10 of 1941) 
which proviso contained exceptions to 
the bar contained in the purview of Sec- 
tion 10 for maintaining a suit for eject- 
ment subject to certain restrictions The 
proviso to Section 10 of the 1941 Punjab 
Act was in the following terms' — 

"Provided that nothing in this section 
shall apply where the tenant has commit- 
ted any act contrary to the provisions of 
clause (o) or clause (p) of Section 108, 
Transfer of Property Act, 1882, or has 
been guilty of conduct which is a nuis- 
ance or an annoyance to any adjoinmg or 
neighbouring occupier, or where the pre- 
mises are reasonably and bona fide 
required by the landlord either for the 
erection of buildings or for his own occu- 
pation or for the occupation of any per- 
son for whose benefit the premises are 
held, or where the landlord can show any 
cause which may be deemed satisfactory 
by the Court.” 

The District Judge had repelled the 
tenant’s plea that the landlord was not 
entitled to succeed as he had not termi- 
nated the monthly tenancy by a notice in 
terms of Section 106 of the Transfer of 
Property Act The same point was press- 
ed before the Lahore High Court in the 
second appeal before Achhru Ram, J. 
Allowing the plea of the tenant, the 
learned Judge held: — 

"The only effect of the plamtiff succeed- 
ing in establishing that the premises 
were required by her for her o^vn per- 
sonal use was to take the case out of the 
purview of Section 10 which places cer- 
tain restrictions on the ordinary Com- 
mon Law right of a landlord to eject his 
tenant who is not holding for a fixed 
term by the service on him of a notice 
to quit. It means that any suit brought 
for the ejectment of a tenant by a land- 
lord who needs the premises for his own 
personal use shall be decided according 
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to the ordinary law governing the rela- 
tions between landlords and tenants and 
not with reference to the prov^ons of 
Section 10, according to which a six 
months' notice to quit or notice of such 
longer period as may be required under 
the contract of tenancy is a condition 
precedent for the maintainability of a 
suit for the tenant’s ejectment” 

4A. In spite of the fact that the 
Transfer of Property Act did not apply to 
the Punjab, it was held by the Lahore 
High Court in Hasham’s case, AIR 1947 
Lah 382 (supra), that a tenancy which Is 
for a fixed term can, except m cases 
where the tenant has done or omitted to 
do something which involves a forfei- 
ture of the tenancy or otherwise gives 
the landlord the right of re-entry, be 
detemuned only by the service on the de- 
fendant of a valid notice to quit, and 
without the determination of the tenancy 
a smt for ejectment cannot be maintain- 
ed. 

In Rattan Sen v. Smt Krishna Kaur, 
AIR 1933 Lah 134, and in a recent judg- 
ment of the Delhi High Court in C L. 
Mehra & Sons v. Kharak Singli, 1968-70 
Pun LR (Delhi) 55, it was held that in 
the absence of a contract to the contrary, 
a monthly tenant is entitled to at least 
a fifteen days’ notice of eviction even in 
places where the Transfer of Property 
Act does not apply. It was in this state 
of law that Shamsher Bahadur. J., and 
myself held in Sawaraj Pal’s case. 1968- 
70 Pun LR 720= (AIR 1969 Punj 26) that 
a monthly tenancy m the Punjab, in the 
absence of a specific contract and in the 
absence of any statutory proviaon to the 
contrary, cannot be terminated without 
serving at least fifteen days' notice of 
eviction as a condition precedent to the 
claim of possession in an action under 
the Act Out of the relevant require- 
ments of Section 106 of the Transfer of 
Property Act it appears to us that the 
statutorv' presumption of a tenancy be- 
mg monthly and the requirement of ser- 
vice of a notice of _ ejectment contain 
prmciples of equity, justice and good con- 
science. So far as the second ingredient 
of the section is concerned that is, about 
the notice being for fifteen days, all that 
need be said is that once it is held that 
a notice of ejectment is necessary, it goes 
wiUiout saying that such notice must be 
reasonable ^^^lal is reasonable notice may 
normally depend on the circumstances of 
each case, but it appears to us that the 
period of fifteen days required b^' Sec- 
tion 106 is practically the minimum rea- 
sonable period required for termmating 
a monthly tenancy. 

Mr Gokal Chand I^Iittal, the learned 
Counsel for the landlord-respondent, re- 
ferred to the following passage fa the 
judgment of the Supreme Court fa Nam- 
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deo Lokman v. Narmadabai, AIR 1953 SC 
228 (at p 233):— 

"In our opinion, the provision as to 
notice fa writing as a preliminary to a 
suit for ejectment based on forfeiture of 
a lease is not based on any principle of 
justice, equity or good conscience and 
cannot govern leases made prior to the 
coming into force of the Transfer of 
Property Act 1882, or to leases executed 
prior to 1-4-1930,” 

and argued that on the analogy of the 
judgment of the Supreme Court fa Nam- 
deo’s case, AIR 1953 SC 228 it should be 
held that the requirements of clause (h) 
of Section 111, and of Section 106 of the 
Transfer of Property Act cannot be in- 
voked as they are- not based on any prin- 
ciples of justice, equity or good consd- 
ence. 

The argument of Mr. Gokal Chand 
Mittal appears to us to be misconceived. 
Their Lordships held in unequivocal 
terms (paragraph 16 of the AIR report) 
that "it IS axiomatic that the Court must 
apply the principles of justice, equity and 
good conscience to transactions which 
come up before them for determination 
even though the statutory provisions of 
the Transfer of Property Act are not 
made applicable to these transactions." 
On that basis it was, therefore, held "that 
the provisions of the Act (Transfer of 
Property Act) which are but a statutory 
recognition of the rules of justice, equity 
and good consaence also govern tiiose 
transfers. It therefore, we are satined 
that the particular prindple to which 
the legislature has now given effect by 
the amendment of Section 111 (g) did fa 
fact represent a prindple of justice, 
equity and good consdence, undoubtedly 
the case will have to be dedded m ac- 
cordance with the rules laid down fa the 
section, although fa express terms it has 
not been made applicable to leases exe- 
cuted prior to 1929 or even prior to the 
Transfer of Property Act coming into 
foree.” The ratio of the judgment is con- 
tained fa the_ above quoted passage. It 
was on applying the prfadples set out fa 
the passage quoted above that their 
Lordships of the Supreme Court held fa 
Namdeo's case. AIR 1953 SC 228 that the 
introduction of the provision for service 
of a notice under dause (g) of Section 
111 of the Transfer of Property Act by 
the arnending Act of 1929 was not based 
on prindples of equity, justice or good 
consdence. That cannot possibly be held 
to apply to the requirement of a notice 
of termination of a monthly tenancy re- 
ferred to fa Section 106 of the Transfer 
of Prope^- Act ivhich provision has been 
enacted in recognition of a pre-existmg 
prindple of equity and good consdence. 
We, therefore, hold that the prindples 
of Section 106 of the Transfer of Pro- 
perty Act have to be favoked under Sec- 
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tion 6 of the Punjab Laws Act and are 
accordingly deemed to be requirements of 
law m the absence of any statutory pro- 
vision or contract to the contrary. At the 
same time, we have not been persuaded 
by the petitioner to hold contrary to what 
we deaded in Sawaraj Pal’s case, 1968- 
70 Pun LB 720= (AIB 1969 Punj 26) 
about the third requirement of the 
section relating to the necessity of the 
notice terminating strictly mth the end 
of the month of a tenancy not being part 
of the general law as the said rule is 
too technical to be called in aid as a 
mere prmciple of equity. 

5. Having held that despite the fact 
that the Transfer of Property Act is not 
applies Die to the State of Pimjab, it is 
necessary under the general law of the 
land to termmate a monthly tenancy by 
at least fifteen days’ notice of ejectment, 
all that remains to be considered in con- 
nection with the first question is whether 
the said requirement (which will for the 
purposes of the said question be treated 
on the same level as a statutory reqinre- 
ment) has been abrogated by anythmg 
contained in the East Punjab Urban Bent 
Bestriction Act 1949 or not. Before deal- 
ing with the first question referred to us, 

1 would refer to the case law on the 
subject in a yearwise chronological order. 

6. In Gurupada Haidar Jiban Krishna 
Das Firm v, Arjoondas Goenka, AIB 
0.949 Cal 61, a learned Single Judge of 
the Calcutta High Court had to deal vdth 
proviso (b) to Section 12 (1) of the Cal- 
cutta Bent Ordmance (1946) which pro- 
vided that a tenant would lose the immu- 
nity from eviction conferred by Section 

02 (1) of the said Ordmance, where in the 
absence of a contract to the contrary, the 
tenant had without the consent of the 
landlord m writing sub-let the premises 
Section 12 (1) gave protection to tenants 
against eviction and the proviso contained 
the category of cases in which the pro- 
tection given by the purview would be 
lost. It was argued on behalf of the 
tenant that despite his cage falling 
squarely in clause (b) of the proviso re- 
ferred to above, he was not liable to 
ejectment without the service on him of 
a notice to quit the premises Biswas J, 
held that ejectment could not be ordered 
unless it was proved (i) that the requisite 
notice to quit had been served, and also 
(ii) that the tenant had done something 
which deprived him of the protection to 
which he would otherwise have been en- 
titled to under the purview of SeePon 12 
(1) of tlie Ordinance. The abovesaid 
judgment of the learned Smgle Judge of 
the Calcutta High Court was specifically 
disapproved by J. L. Kapur, J., in Hem 
Chand v. Smt Sham Devi, 1955-57 Pim 
LB 441, to which case reference will pre- 
sently be made. 
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7. Next comes the judgment of the 
Supreme Court in Brij Baj Krishna v. S. 
K. Shaw and Brothers, AIB 1951 SC 115, 
on certain observations m which rehance 
has continuously been thereafter placed 
for holding in favour of the landlord on 
the point in question. It is, therefore, 
necessary to deal with that case at a 
little length. The landlord filed an appli- 
cation under Sec. ll(l)(a) of the Bihar 
Buildings (Lease, Bent and Eviction) 
Control Act (3 of 1947) (hereinafter call- 
ed the Bihar Act) before the House Con- 
troller for the eviction of the tenant on 
the ground of non-payment of rent. Sec- 
tion 11 (1) of the Bihar Act provided: — 

“Notwithstanding anything contained 
in any agreement or law to the contrary 
and subject to the provisions of Section 
12, where a tenant is in possession of 
any building, he shall not be liable to be 
evicted therefrom, whether in execution 
of a decree or otherwise, except 


Then followed the list of cases in 
which the protection conferred by Sec- 
tion 11 (1) would not be available to a 
tenant. The House Controller passed an 
order for the eviction of the tenant on 
the ground of non-payment of rent The 
order was upheld in appeal by the Com- 
missioner. The tenant thereupon filed a 
suit m the Munsif’s Court at Patna for 
a declaration to the effect that the order 
of the Controller was illegal, ultra vires 
and without jurisdiction. The decree of 
the trial Court dismissing that suit of the 
tenant was upheld in appeal, but the 
High Court reversed the same and held 
that the order of House Controller was 
without jurisdiction. The High Court ob- 
served that the expression "non-payment 
of rent” m Section 11 of the Bihar Act 
must be given an interpretation which 
would have the effect of enlarging the 
protection against the determmation of a 
tenancy enjoyed by a tenant under the 
ordinary law, and, therefore, the tenant 
who brought all the rent due from him 
in Court before the order of his eviction 
could be passed, was deemed to be pro- 
tected against eviction. For so holding 
reliance was placed on Section 111 of the 
Transfer of Property Act. 

On a certificate granted by the IDgh 
Court, the landlord went up in appeal to 
the Supreme Court. It was held by Fazl 
Ali, J., who wrote the judgment of the 
Court, that any attempt to import the 
provisions relating to tbe law of Transfer 
of Property for the interpretation of 
Section 11 of the Bihar Act would seem 
to be out of place as that section begins 
with the words "notwithstanding any- 
thing contained in any agreement or law 
to the contrary”. It was in that context 
that the learned Judge observed that 
Section 11 of the Bihar Act is a self-con- 
tained section and it is wholly unneces- 
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sary to go outside the Bihar Act for 
detennining whether a tenant is liable to 
be evicted or not and under what condi- 
tions he could be evicted. Their Lord- 
ships of the Supreme Court held that 
masmuch as Section 11 of the Bihar Act 
clearly provided that a tenant was not 
hable to be evicted except on certam 
conditions and one of the conditions laid 
down for the eviction of a monthly tenant 
was non-payment of rent and if the Con- 
troller was satisfied that there had been 
non-payment of rent, an order for eject- 
ment had to be passed. It is noteworthy 
that the question which was before the 
Supreme Court in Brij Raj Krishna’s 
case, AIR 1951 SC 115 (supra), was whe- 
ther the scope of the exception to the 
protection granted to tenants against evic- 
tion could be enlarged by invoking the 
provisions of some enactment containing 
the eeneral law the operation of which 
had been excluded by the non obstante 
clause with which Section 11 started. 

No question of applying the general 
law of the land on the point on which 
the special Act was silent arose in that 
case Wfiiat the Patna High Court had 
held which was not approved by the 
Supreme Court, was that though Section 
11 (3) (b) of the Bihar Act provided that 
"Controller shall, if he is satisfied that 
the claim of the landlord is bona fide, 
make an order directing the tenant to 
put the landlord m possession of the 
buildmg” in case of non-pajunent of rent, 
the provision conferred a right upon the 
landlord very much m excess of the right 
that he enjoys under the ordmary law in 
the matter of determination of tenant' 
and unless the section was interpreted in 
the manner which appealed to the High 
Court, it would have conferred very much 
larger power on the Controller than that 
possessed by the Civil Courts under the 
ordinary law in the matter of passing 
decrees for eviction of tenants 

The Patna High Court had further held 
that the principle of law and equity on 
which relief against forfeiture for "non- 
paNTnent of rent” is based, will have been 
completely abrogated, and the protection 
of a tenant in possession of a building in- 
stead of being enlarged will have been 
veiy’ much curtailed”. It was in this con- 
text that the Supreme Court held that 
the Eihar Act sets up a complete machi- 
nery for the investigation of the matters 
referred to in the relevant section upon 
which the jurisdiction of the Controller to 
order eviction of a tenant depends, and 
that, therefore, the Controller alone had 
to decide whether or not there was non- 
payment of rent and no .mit lav against 
liis such finding as hu decision had been 
made final by the Act 
Their Lordships observed tliat the 
Bihar Act had entrusted the Controller 
with a jurisdiction which mdudes the 


authority to determine whether there is 
non-payment of rent or not, and also to 
order eviction of a tenant in case he is 
found guilty of non-payment and that 
even if the Controller might be deemed 
to have wrongly decided the question of 
non-payment of rent, his order could not 
be questioned in a Civil Court. The land- 
lord’s appeal to the Supreme Court w'as 
allowed on that short groimd. The above 
analj'sis of the judgment of the Supreme 
Court in the case of Brij Raj Krishna, 
AIR 1951 SC 115 would show that the 
Supreme Court never held that in the ab- 
sence of a specific statutory provision or 
a contract to the contrary, the require- 
ments of Section 106 of the Transfer of 
Property Act are abrogated by a provi- 
sion in a Rent Control Act which merely 
grants protection against eviction to 
tenants subject to certain exceptions. 

8. Then comes the judgment of Fal- 
shaw and J. L. Kapur, JJ., in 1952-54 
Pun LR 358= (AIR 1952 Punj 422) (supra) 
on account of which this reference to 
this Full Bench has been necessitated. The 
case arose under this very Pimjab Act 
(East Punjab Urban Rent Restriction Act, 
3 of 1949). Notice of ejectment had ac- 
tually been issued in that case requiring 
the tenant to vacate the premises by the 
1st of October, 1950. The controversy 
related to the validity of that notice 
imder Section 106 of the Transfer of 
Property Act It was the contention of 
the landlord to the effect that the Rent 
Act which was a complete code by itself, 
had superseded the pro\isions of the 
Transfer of Property Act, that prevailed 
with the learned Judges of the Uivision 
Bench. J. L Kapur, J., with whom Fal- 
shaw, J., agreed, referred to some Eng- 
lish and Indian decided cases, and firstly 
held on the facts of the case that the 
Court below was in error in holding that 
the notice was not a proper one. He fur- 
ther obsem^ed that the relationship be- 
tween landlord and tenant was at that 
time regulated in the Punjab by the 1949 
Act, and after referring to the provisions 
of Section 13 of the Act, and to the judg- 
ment of the Supreme Court in the case 
of Brij Raj Krishna, AIR 1951 SC 115, 
held: — 

'"This shows ouite clearly that in order 
to determine whether a tenant has be- 
come hable to cwction or not. tlie Con- 
troller must confine himself to the provi- 
sions of the Act, and to no other provi- 
sion.” 

The learned Judge distinguished the 
judgment in Hasham’s case, AIR 1917 
Lali 382 (supra) on the ground that the 
wording of the pro-viso in the 1941 Pun- 
jab Act was different inasmuch as Sec- 
tion 108 of the Transfer of Property Act 
had been specificallv referred to therein, 
and it could not, therefore, be said that 
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the rule laid down in that case by 
Achhru Ram, J., would be applicable to 
a case where the elaborate and self-con- 
tained provisions of the Rent Restriction 
Act applied. 

9. A Division Bench of the Bombay 
nigh Court (Chagla, C. J. and Bhagwati, 
J-), was called upon to consider the scope 
and efiect of Section 28 of the Bombay 
Act in Raghubir Narayan v. G. A. Fer- 
nandes, AIR 1953 Bom 76. Their Lord- 
ships held that Section 28 of the Bombay 
Act applied only to those suits between 
a landlord and tenant where a landlord 
had become entitled to possession or re- 
covery of the demised pr emis es and that 
a landlord becomes entitled to possession 
only when there is determination of te- 
nancy, v/hich can be determined by any 
of the modes laid down in Section 111 of 
the Transfer of Property Act. The Bench 
of the Bombay High Court further held 
that once a tenancy is determined as 
aforesaid then Section 108 (q) of the 
Transfer of Property Act requires the 
lessee to put the lessor into possession of 
the property, and that it was, therefore, 
dear that it was only on the determina- 
tion of the lease or tenancy that the land- 
lord becomes entitled to the possession of 
the property and it is only then that he 
can file a suit for a decree for possession 
in T.'hich case Section 28 applies and in 
such a case suit can only be filed as pro- 
vided in the Bombay Rent Act 

If the law laid down by Chagla, C. J. 
and Bhagwati, J. is correct, we would be 
bound to answer question No. 1 referred 
to us in favour of the tenant. It may be 
mentioned at this very stage that the 
abovesaid judgment of the Bombay High 
Court was expressly approved by their 
Lordships of the Supreme Court in the 
case of Punjalal Bhagwanddin v. Bhag- 
watprasad Prabhuprasad, AIR 1963 SC 
120 . 

10. Another judgment which was ap- 
proved by the Supreme Court in the same 
case was given by a Division Bench of 
the Saurashtra High Co;u:t (Shah, C J. 
and Baxi, J.l in Karsandas Ramji v. Kar- 
sanji, AIR 1953 Sau 113 The question 
that arose before the Saurashtra High 
Court related to the applicability of Sec- 
tions 108 and 111 of the Transfer of Pro- 
perty Act to an action for ejectment filed 
\mder the Bombay Rent Act, which Act 
was held to apply to Saurashtra. The 
Dulsion Bench held in so many words 
that a tenancy must be duly determined 
either by a notice to quit or by efflux of 
time or xmder one or other of the clauses 
of Section 111 of the Transfer of Property 
Act, before a landlord can sue to evict 
his tenant on any of the grounds contain- 
ed in the various clauses of sub-section(l) 
of Section 13 of the Bombay Rent Act. 
Reference was made by the Saurashtra 
•Riph Court to the judgment amongst 
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others of Achhru Ram, J. in Hasham’s 
case, AIR 1947 Lah 382 (supra) for coming 
to the abovementioned conclusion. The 
learned Judges held that repeal of the 
relevant provisions of the Transfer of 
Property Act could not be implied from 
the provisions of Section 15 or from any 
other provisions of the Bombay Rent Act. 

11. In ILR 1955 Punj 36=1955-57 
Pun LR 441, the same question came up 
for consideration before another Divi- 
sion Bench of this Court consisting of 
G. D. Khosla and J. L Kapiur, JJ. The 
main judgment was written by Khosla, J. 
The learned Judge observed that on a 
first reading of Section 9 of the Delhi 
and Ajmer-Merwara Rent Control Act {19 
of 1947) it appeared to him that the pro- 
visions of the Rent Control Act were 
only put in a negative form and were not 
fabling. On a careful reading of the 
judgment of the Supreme Court in the 
case of Bri] Raj Krishna, AIR 1951 SC 
115, however, he came to the conclusion 
that the 1947 Delhi Rent Act was "really 
a complete code in itself,” and then 
held — 

"It seems to me, therefore, that the 
Rent Control Act lays dov/n not only the 
rights inter se of the landlord and te- 
nant, but also provides the procedure for 
obtaining the relief of ejectment, and that 
being so, the provisions of Section 106 of 
the Transfer of Property Act requiring 
the serving of a notice upon the tenant 
have no r^evance when considering an 
application for ejectment made under the 
Rent Control Act. I am therefore, of 
the opinion that no notice was necessary 
in this case”. 

12. It apoears that the judgment of 
the Ccdcutta High Court in Gurupada 
Haidar Jiban Krishna Das’s case, AIR 
1949 Cal 61 (supra), had been cited be- 
fore the Bench on behalf of the tenant. 
J. L Kapur, J., who appended a separate 
short note of his own while agreeing 
With the order proposed by Khosla, J., 
added in that connection as below; — 

"Mr. Bishan Narain referred to a judg- 
ment of the Calcutta High Court in AIR 
1949 Cal 61 (supra), v/here it was held 
that the provisions of Section 103 of the 
Transfer of Property Act are apphcable 
in spite of the fact that the Act of West 
Bengal provides that the Calcutta Rent 
Ordinance would be apphcable notwith- 
standmg anything contained in the Trans- 
fer of Property Act of 1882 V/ith due 
deference to the opinion of the learned 
Judge, I am unable to agree that if the 
provisions of the Calcutta Ordinance were 
applicable in spite of the Transfer of Pro- 
peiw Act, the provisions with regard to 
notice would also be apphcable.” 

13. It would thus be observed that 
whereas the personal inclination of Khos- 
la, J. in Hem Chand’s case, ILR (1955) 
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Pnnj 35=57 Pim LB 441 was in favnur 
of the tenant, he appeared to be compel- 
led to hold in favour of the landlord as 
he did. on the assumption that the obser- 
vations of Fazl AIL J.. in Brij Raj Krish- 
na’s case. ATR 1951 SC 115 (already re- 
ferred to) had impliedly laid covm th^t 
the provisions of Section 105 of the 
Transfer of Property Act had been abro- 
Eated by the rde%'ant pro\’isons in the 
Bent Control Act. J. K jvapur, J_ had 
already expressed his opinion on the 
point in Question while writing the iudg- 
ment of Di^sion Bench in the case of 
Bawa Sinsh, 1952-54 Phm LB S5S={AIB 
1952 Punj 422). While re-amrming the 
same wew. the learned Judge categori- 
caUy disa pproved of the prindples laid 
down in the judgment of the^ Calcutta 
High Court in Gurupada Haidar Jiban 
Krishna Das’s case AIB 1949 Cal 61. It 
is noteworthy that the correctness of the 
view expre^d by a Diilsion Bench of 
this Court in Kem Cnand's case. ILB 
(1955) Pimj 36=57 Phm LB 441 came up 
for consideration before the Supreme 
Court in AIB 1953 SC 120 (to which 
judgment detailed reference herein- 
after be made), and their Lordships ex- 
pressly abstained from deciding whether 
the judgment of the Division Bench of 
this Court had Imd down the correct law 
in this respect or not 

14- In Ganga Dutt Llurarka v. Kartik 
Cnandra Das. AIB 1961 SC 1057. it was 
held that where a contractual tensncv to 
which the rent control legisiation applies 
has expmed fay eSlux of time or by de- 
termination by notice to quit and the 
tenant continues in possession of the pre- 
mises by virtue of statutory protection, 
the occupatiDn of the premises by the 
tenant is not because of any right aris- 
ing from the contract whicrh has already 
been determined and that the statute pro- 
tects his possesnon so long as the condi- 
tions which justify the lessor in obtaining 
an order of e\’iction do not exist. Their 
Lordships further held that once the 
prohibition against the ^ercnse of juris- 
ciiction by the Court is removed, the 
right to obtain possesmon by the lessor 
under the ordinary law springs into ac- 
tion and the exercise of the lessor's 
light to evict the^ tenant will not, unless 
the statute provides otherwise, be concii- 
tioned. 


The case arose under Section 12 of 
the Calcutta Kent Ordinance (5 of 19451. 
Tne said secgdon pro%ided, inter alia, that 
r!ot'.vithstanding an'.*thing contained in 
the Transfer of Property Act. the Presi- 
dent' S.mall Cause Courts Act or * the 
Inoian Contract Act. no orcer or decree 
for the xecovery of pcssessen of ” anv 
premises sha’d be made so long *as th“ 
tmant pays t^nt to the full exte.-.t adcwl 
able the Ordinance and per^o^s tr» 
cenditions cl the tenancy. Bxcepliens 


against the protection caontained in the 
purview of Section 12 were carved otd 
in the proviso to that section which 
Toermitted landlords to obtain posse^on 
of the tenancy premise if the conditiens 
stoeedned in the proviso were fulfilled. 

The Ordinance was replaced fay West 
Bengal Act 1 of 1947 which was, for all 
practical purposes in the same terms. The 
landlord served nodes, dated Llay 15. 
1947. on the tenant to vacate and deliyer 
possesson of the piernisas on the expiry 
of the contractual period of the tenancy 
which expired on June 15, 1947. Though 
possssdon WES not delivered in spite of the 
termination of the contractual tenancy, 
the landlord continued to accept rent. In 
the meantfme. West Bengal Act 1 of 1?^'^ 
was replaced by West Bengal Act 5 ofl^S 
and the same was in turn replaced 'oy the 
West Bengal Act 33 of 1948 whidi uid- 
mately gave place to West Bengal Pre- 
mises Bent Control Act 1950. Section 12 
of the 1950 Act gave protection to te- 
nants against eviction including those 
whose tenancies had expired. At the 
same time, it was provided that the land- 
lord would be entitled to obtain a decree 
for ejectment on specified grounds. After 
the 1950 Act had come into force, the 
l^dlord served a notice upon the tenant 
'ho quit, vacate and deliver possession of 
the premises occupied’', which the tenant 
WES described as holding as "monthly 
tenant” on the expiry of April 14, 1951. 
The tenant having failed to comply with 
the notice, the action of the landlord in 
the Small Cause Ccurt was decreed in 
his favour. 

The first Appellate Court reversed the 
decree on the ground that acceptance of 
rent after the determination of the te- 
imncv gave the appellant fine status cf a 
tenant nolding over' , and since the ta- 
nanev y.-HS for a manufacturing purpose, 
it could be determined only fav six 
months' nctice expiring with the veer cf 
tman^. which notice had not b^n serv- 
ed. The landlord’s second appeal was 
accepted by the High Court and the de- 
cpe of fine Small Cause Court directing 
tne eviction of the tenant was restored 

In a further appeal to the Supreme 
Court under Artide 133 (1) (c) of the 
Constilution it was held, as already stat- 
ed. that the necessity to give notice 
under Section 105 of the Transfer of 
Property Act relate to a contractual te- 
nanev or to a tenant holding over under 
Section 116 of the Transfer of Propertv 
A.ct and not to a statutorv' tenancy. Their 
Lordships further held that where a cen- 
tractuai temancy to which the rent con- 
trol Iccislaticn apahes has expired either 
bv efflux of tune or bv determiraticn by 
r.cfic^.o cuit^pd the tenant centinues in 

rent from the tenant by the landlord 
after the determination "of the contrsc- 
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■^al tenancy -would not afford ground 
for holdmg that the landlord has assent- 
ed to a new contractual tenancy. 

15. In AIR 1963 SC 120 the relevant 
facts were these. On October 16, 1954, 
the landlord gave notice to the tenant to 
Quit the premises on the last date of the 
month of the tenancy as he had not paid 
arrears of rent for over six months On 
December 16. 1954. the landlord filed a 
suit for the ejectment of the tenant under 
Section 12 (3) (a) of the Bombay Rent 
Act The trial Court decreed the suit for 
ejectment. Tenant’s appeal against the 
decree of the trial Court and a further 
petition for revision to the High Court 
were both dismissed. In further appeal to 
the Supreme Court by special leave of that 
Court under Article 136 of the Constitu- 
tion, one of the points urged on behalf of 
the tenant was that the notice to quit was 
not given in accordance v,ith law as it 
did not comply vrith the requirements of 
Section 106 of the Transfer of Property 
Act. It was in that context that the 
Supreme Court proceeded to determine 
whether it is a condition precedent for 
the institution of a suit by a landlord 
for the recovery of possession from a 
tenant -who has been in arrears of rent 
that there had been first determination 
of the contractual tenancy. 

In that context Raghubar Dayal 
who prepared the judgment of the Court 
observed as below. — 

*'When a tenancy is created under a 
contract between the landlord and the 
tenant that contract must hold good and 
continue to be in force till according to 
law or according to the terms of the con- 
tract it comes to an end. Section 111 of 
the 'Transfer of Property Act states the 
various circumstances m which a lease of 
immovable property determines. Clause 
(h) pro-vides for the determination of the 
lease on the expiration of a notice to 
determine the lease, or to quit or of in- 
tention to quit the property leased, duly 
aven by one party to the other. There 
is nothing in the Act which would give 
a right to the landlord to determine the 
tenancy and thereby to get the right to 
erict the tenant and recover possession. 
TMs Act -was enacted for the purpose of 
controlling the rents and re_pairs of cer- 
tain premises and of evictions due to the 
tendency of landlords to take advantage 
of the extreme scarcity of premises com- 
pared to the demand for them. 'The Act 
intended therefore to restrict the rights 
-which the landlords possessed either for 
charging excessive rents or for e-vncting 
tenants. A tenant stood in no need of 
protection against e-viction by the land- 
lord so long as he had the necessary pro- 
tection under the terms of the contract 
between him and the landlord. He could 
not be evicted till his tenancy was de- 


termined according to law and therefore 
there was no necessity for pro-viding any 
filler protection in the Act against his 
e-yiction so long as his tenancy continued 
to exist under the contract 

Sub-section (1) of Section 12 of the 
Act provides that a landlord shall not be 
entitled to the recovery of possession of 
any premises so long as the tenant pays, 
or is ready and willing to pay, the 
amoimt of the standard rent and permit- 
ted increases, if any. and observes and 
performs the other conditions of the te- 
nancy. in so far as they are consistent 
-with the provisions of the Act It creates 
a restriction on the landlord’s right to 
the recovery of possession. When the 
landlord will have such a right is not 
provided by it. Ordinarily the landlord 
will have a right to recover possession 
from the tenant when the tenancy had 
determined The pro-visions of this sec- 
tion therefore will operate against the 
landlord after the determination of the 
tenancy by any of the modes referred to 
m Section 111 of the Transfer of Pro- 
perty Act. What this section of the Act 
provides is that even after the determi- 
nation of the tenancy, a landlord -will 
not be entitled to recover possession, 
though a right to recover possession 
gets vested m him, so long as the 
tenant complies -with v;hat he is re- 
quired to do by this section. It is this 
eirtra protection given by this section 
which will be useful to the tenant after 
Ip tenancy has determined. The section 
not create a new right in the land- 
lord to evict the tenant when the tenant 
does not pay his rent. It does not say so 
and therefore it is clear that a landlord’s 
right to enct the tenant for default in 
pa-vment of rent -will arise only after the 
tenancy is determined and the continued 
possession of the tenant is not on account 
of the contractual terms but on account 
of the statutory right conferred on him 
to continue in possession so long as he 
conmlies -with what sub-sec. (1) requires 
of him. The landlord is restricted from 
e-victing the tenant till the tenant does 
not do what he is required to do for 
peaceful possession under sub-section (1) 
of Section 12 We are, therefore of 
opinion that where a tenant is in po^ses- 
rion under a lease from the landlord', he 
is not to be evicted for a cause v/hich 
-would give rise to a suit for recovery of 
possession under Section 12 if his tenancy 
has not been determined already. It fol- 
lows that whenever a tenant acts in a 
wav which would remove the bar on the 
landlord’s right to evict him, it is neces- 
sary for the landlord to serve him with 
a notice determining his tenancy and 
also serve him -with a notice under sub- 
section (2) of Section 12 of the Act,” 

It is significant that sub-section (2) of 
Section 12 provided for a special kind of 
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notice not required under the ordinary 
law as a condition precedent for getting 
the premises vacated on the ground of 
non-payment of rent. That notice had 
also to be served in the manner provid- 
ed by Section 106 of the Transfer of Pro- 
perty Act Despite these facts it was un- 
equivocally held by their Lordships of 
the Supreme Court that the provisions of 
Section 12 of the Bombay Rent Act 
would operate agaiirst the landlord only 
after the determination of the tenancy by 
any of the modes referred to in Section 
111 of the If’ansfer of Property Act, and 
that whenever a tenant acts in a way 
which would remove the bar on the land- 
lord’s right to evict him, it is necessary 
for the landlord to serve him with a 
notice determining his tenancy in addi- 
tion to the notice required under sub- 
section (2) of Section 12 
Their Lordships observed that posses- 
sion of the lessee after the expiry or de- 
termmation of the lease was by virtue of 
the provisions of the Act and not by vir- 
tue of the extension of the period of 
lease. As already observed at an earlier 
stage in this judgment the Supreme 
Court expressly approved the obser\'a- 
tions of Chagla, C J. and Bhagwati, J., 
in AIR 1953 Bom 76 (supra), and also 
referred with approval to the judgment 
of the Saurashtra Blgh Court in AIR 
1953 Sau 113 (supra). "When a reference 
was made to their own earlier judgment 
in AIR 1951 SC 115 (supra), their Lord- 
ships of the Supreme Court pointed out 
that Section 12 of the Bombay Rent Act 
was worded differently from Section 11 
of the Bihar Act It was held that there 
is notiung in Section 12 of the Bombay 
Rent Act which overrides the provisions 
of the Transfer of Property Act I have 
already referred to the Supreme Court 
having left the question of the correct- 
ness of the judgment of a Divirion Bench 
of this Court in Hem Chand’s case, ILB 
(1955) Punj 36=57 Pun LR 441 (supra), 
open. They did mention that there is 
notiung in the Bombay Rent Act cor- 
responding to the provisions of Section 
13 (1) of the Ddhi and Ajmer-l\Ierwara 
Rent Control Act but left the Punjab 
case with the following observations- — 

'Tt is unnecessary for us to consider 
whether Hem Chand’s case, ILR (1955) 
Punj 36 ^vas rightly derided or not” 

ViTiereas one ride has contended before 
us that this amoimts to the Supreme 
Court not having approved of the judg- 
ment of this Court in Hem Chand’s 
Case, ILR (1955) Pun] 36 W’hen an oppor- 
tunity arose for doing so, the other side 
has contended that the Supreme Court 
did not hold the Punjab case to have been 
wrongly derided. All that the abovcsaid 
observations appear to us to mean is that 
their Lordships expressly abstained 
from expressing their opinion on the 


point derided by this Court in Hem 
Chand’s case, ILR (1955) Pimj 36 one way 
or the other. In Punjalal Bhagwandin’s 
case, AIR 1963 SC 120 the Supreme Cour: 
dearly brought out a distinction between 
"right to possession” on the one hand 
and the "nght to recover possession” on 
the other; and held that right to posse- 
sion arises when the tenancy is determm- 
ed, and tiie right to recover possesrion 
follows the right to possession and arises 
when the person in possession does not 
make over possession as he is boimd to 
do under the law, and there arises the 
necessity to recover possesrion through 
Court for which certain additional hur- 
dles have been placed in the way of the 
landlord by the Rent Restriction Act. It 
was in this context that the Supreme 
Court held; — 

'Tt is clear that the provisions of Sec- 
tion 12 deal with the stage of the recovery 
of possession and not with the stages 
prior to it and that they come into play 
only when the tenancy is determined and 
a right to possession has come in exist- 
ence. Of course, if there was no con- 
tractual tenancy, and a person is deemed 
to be a tenant oiffy on account of a sta- 
tute giving him right to remain in pos- 
session. the right to possesrion arises on 
the person in possession acting in a man- 
ner which according to the statute, gives 
the landlord right to recover possesrion, 
and no question for the determination of 
the tenancy arises, as really speaking 
there was no tenancy in the ordinary 
sense of that expression. It is for the 
sake of convenience that the right to 
possession, by virtue of the provisions of 
a statute, has been referred to as statu- 
tory tenancy.” 

The conclusion of the Supreme Court 
on the relevant point in Punjalal Bhag- 
wandin’s case, AIR 1963 SC 120 was 
couched in the following language: — 

"B’'e are, therefore, of opinion that so 
long ^ the contractual tenancy continues 
a landlord cannot sue for the recovery 
of possesrion even if Section 12 of the 
Art does not bar the institution of such a 
Slut, and that in order to take advantage 
of this provision of the Act he must first 
determine the tenancy in accordance with 
the provisions of the Transfer of Proper- 
ty Act” 

16. Mention may also be made of the 
Supreme Court judgment in Pooran 
Chand v. Motilal, AIR 1964 SC 461, as 
reference was made thereto by the learn- 
ed Cm^el for the respondent The 
contention of the Coimsel for the tenant 
to the effect that the pro\Tsions of Sec- 
tion 13 (1) of the Delhi Rent Control Art 
afford an additional protection to a te- 
nant (in addition to the notice requisite 
under Section 106 of the Transfer of Pro- 
perty Art), and that they tio not enable 
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the landlord to dispense mth a statutory 
notice before filing a suit for eviction was 
left open by the Supreme Court with the 
following observations; — 

''It is not necessary in this appeal to 
express om opinion on the validity of 
this contention, for we are satisfied that 
the term of the tenancy had expired by 
eSlux of time and, therefore, no question 
of statutory notice would arise.” 

So far as the law laid down by the 
Supreme Court in Pooran Chand’s _ case, 
AIR 1964 SC 461 (supra) on the point in 
question is concerned, it does not appear 
to project the matter further than the 
pronoxmcement of their Lordships in 
Ganga Dutt Murarka’s case. AIR 1961 
SC 1067 (supra) 

17. The next important judgment to 
which reference hjs been made by both 
sides was given fay the Supreme Court in 
Abbasbhai v. Gulamnabi, AIR 1964 SC 
1341. Once again the case arose imder 
the Bombay Rent Act. Section 12 of 
that Act provides that a landlord shall 
not be entitled to the recovery of pos- 
session of any premises so iong_ as 
(broadly spea^g) the tenant continues 
to pay rent and performs the other con- 
ditions of the tenancy, in so far as they 
are consistent with the provisions of that 
Act. Sub-section (2) of that section re- 
quires a landlord to serve a sped^ 
type of notice on the tenant as a condi- 
tion precedent for instituting a suit for 
ejectment if the ground on which eject- 
ment is sought is non-payment of rent 
Section 106 of the Transfer of Property 
Act is referred to in sub-section (2) of 
Section 12 only for defining the manner 
of service of the notice, and for no other 
purpose. It is Section 13 of the Bombay 
Rent Act which contains a list of the 
groimds on which the landlord may dairo 
to recover possession of any premises 
notwithstanding the general protection 
contained in Section 12. Sub-section (1) 
of Section 13 starts with the words; — 

"Notwithstanding anything contained in 
this Act, a landlord ^aU be entitled to 
recover possession of any premises if the 
Court is satisfiei ” 

It is dgnificant to note that the non 
obstante clause with which sub-sea (1) 
of Section 13 starts does not make any 
reference to Section 106 of the Transfer 
of Property Act, but only to the other 
providons of the E-ombay Rent Act it- 
self. An order for eviction had been 
passed by the High Court of Gujarat 
against the tenant in that case on the 
grotmd that he was not ready and willing 
to pay the standard rent. The suit for 
e%*iction had been filed before the Civil 
Judge without terminating the contrac- 
tual tenancy by notice under the Trans- 
fer of Property Act Their Lordships of 
the Supreme Court held that sub-section 
(1) of Section 12 of the Bombay Rent Act 
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"applies to a tenant who continues to re- 
main in occupation after the contractual 
tenancy is determined; it does not grant 
a right to evict a contractual tenant with< 
out determination of the contractual te- 
nancy. Protection from eviction is claim- 
able by the tenant even after determina- 
tion of the contractual tenancy so long 
as he pays or is ready and w illing to pay 
the amount of the standard rent and 
permitted increases and observes and per- 
forms the other conditions of the tenancy 
consistent with the provisions of the 
Act.” The order of eviction passed by 
the High Court was set aside with the 
abovequoted observations. 

18. The same question arose before 
the Supreme Court m a case arising 
under the Madhya Pradesh Accommoda- 
tion Control Act (23 of 1955) (heremafter 
called the Madhya Pradesh Act). This 
was disposed of by their Lordships of 
the Supreme Court in Mangilal v. Sugan 
Chand, AIR 1965 SC 101, on October 24, 
1963. (I am mentioning this date for the 
purpose which will become apparent 
while dealing with a recent Full Bench 
judgment of the Madras High Coimt). The 
opening words of Section 4 of that Act 
provide that "no suit shall be filed m 
any Civil Court against a tenant for his 
eduction from any accommodation except 
on one or more of the following grounds 

” Then follows a 

list of the grounds on which eviction can 
be sought. The ground on which evic- 
tion was claimed in Mangilal’s case, AIR 
1965 SC 101 (supra) was "that the tenant 
has failed to make payment to the land- 
lord of any arrears of rent within one 
month of the service upon him of a writ- 
ten notice of demand from the landlord.’’ 
The Supreme Court pointed out that the 
abovesaid provision was very different 
from the provisions contamed in the 
Bombay Rent Act. 

It was held (per Mudholkar, J., who 
prepared the judgment of the Court) that 
the provisions of Section 4 of the Madhya 
Pradesh Act are in addition to those of 
the Transfer of Property Act, and that 
before a tenant can be evicted by a 
landlord he must comply both with the 
provisions of Section 106 of the Transfer 
of Property Act and those of Section 4 
of the Madhya Pradesh Act, as the last 
mentioned Act does not in any way ab- 
rogate Chapter V of the Transfer of Pro- 
perty Act which deals with leases of im- 
movable property. It was then hdd. — 

"The requirement of Section 105 of the 
Transfer of Property Act is that a lease 
from month to month can be terminated 
only after giving fifteen days’ notice ex- 
piring with the end of a month of the 
tenancy either by the landlord to the te- 
nant or by the tenant to the landlord. 
Such a notice is essential for bringing to 
an end the relationship of landlord and 
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tenant Unless the relationship is validly 
terminated, the landlord does not get the 
right to obtain possession of fte premises 
by evicting the tenant Section 106 of 
the Transfer of Property Act does not 
provide for the satisfaction of any addi- 
tional requirements. But then, S^tion 4 
of the Accommodation Act steps in and 
provides that unless one of Uie several 
grounds set out therein is established or 
exists, the landlord cannot evict the 
tenant.” 

19. On September 22, 1966 the 

Supreme Court dehvered judgment in 
AIR 1967 SC 1419 This case arose under 
the Calcutta Thika Tenancy Act (2 of 
1949) as amended by the Calcutta Thika 
Tenancy (Amendment) Act (6 of 1953) 
(hereinafter called the Calcutta Act) The 
contractual stipulation in the lease-deed 
between the parties to that htigation pro- 
vided for the service of a six months 
notice of termination of the tenancy. The 
opening part of Section 3 of the Calcutta 
Act provides — 

"Notwithstanding anything contained in 
any other law for the time being m force, 
or in any contract, a Thika tenant shall, 
subject to the provisions of this Act, be 
liable to ejectment from his holding on 
one or more of the following grounds, 
and not otherwise, namely, 


Section 4 of the Calcutta Act states that 
it shall not be competent for a landlord 
to eject any Thika tenant from his hold- 
ing unless the landlord has given the 
Thika tenant "notice in the manner pro- 
vided in Section 106 of the Transfer of 

Property Act, 1882 " Notices 

of different periods are prescribed to be 
given for claiming ejectment on different 
grounds in the various clauses mentioned 
under Section 4. Sub-section (1) of Sec- 
tion 5 then provides that- — 

"Notwithstanding anythmg contained in 
any other law for the time being in force 
but subject to the provisions of Section 
28. a landlord wishing to eject a Thika 
tenant on one or more of the grounds 
specified m Section 3 shall apply in the 
prescribed manner to the Controller for an 
order in that behalf and, on receipt of 
such application, the Controller shall, ... 

make an order 

directing the Thika tenant to vacate the 
holding and, subject to the proi-isions of 
Section 10. to put the landlord in posses- 
sion thereoL” 

Section 28 confers on the Court power 
to rescind or vary decrees and orders in 
certain cases and -we are not concerned 
with that provnsion for the purposes of 
deciding the questions referred to us The 
word "notvithstanding" in Section 3 of 
the Calcutta Act was interpreted by the 
Supreme Court to mean, on a true con- 
struction Uicrcot. "that even where the 
contractual tenancy is properly terminat- 


ed notwithstanding the landlord’s right 
to possession under the Transfer of Pro- 
perty Act or contract of lease he cannot 
evict the tenant unless he satisfies any 
one of the grounds set out in Section 3." 
Their Lordships observed that the Bmt 
Acts are not ordinarily intended to in- 
terfere with contractual leases and ara 
Acts for the protection of tenants and ara 
consequently restrictive and not enabling, 
conferring no new rights of action, but 
restricting the existing rights either under 
the contract or under the general law. 
Their Lordships then referred to a statu- 
tory tenancy arising when a tenant under 
a lease holds over, that is, when a tenant 
remains in possession after the expiry or 
determination of the contractual tenancy. 
In that context it was observed that the 
right to hold over, which has been called 
the right of irremovability, thus is a right 
which comes into existence after the ex- 
piration of the lease and until the lease is 
terminated or expires by the efflux _ of 
time, a tenant need not seek protection 
under that right unless his tenancy has 
otherwise determined under the general 
law, as the tenant is tiU then protected 
by the lease in breach of which, he can- 
not be evicted. 

Reference was then made to the earlier 
judgments of their Lordships in AIR 
1964 SC 1341, and AIR 1965 SC 101 The 
Madras High Court had held in Krishna- 
murthy v. Parthasarathy, AIR 1949 Mad 
780 that Section 7 of the Madras Build- 
ings (Lease and Rent Control) Act (15 of 
1946) (hereinafter referred to as the 1946 
Madras Act) had its own scheme of proce- 
dure, and, therefore, there was no ques- 
tion of an attempt to reconcile that Act 
with the Transfer of Property Act On 
that view the Madras High Court decid- 
ed that an appheation for eviction could 
be made to the Rent Controller even be- 
fore the contractual tenancy was termi- 
nated by a notice to quit It may be 
appropriate to mention here that Section 
7 of the 1946 Madras Act was for all 
practical purposes pari materia with 
Section 13 of the Punjab Act of 1949 
vdth lyhich we are concemei Their 
Lordships of the Supreme Court held in 
Manujendra Butt’s case, AIR 1967 SC 
1419 (supra) that the decision of the 
Madras High Court in the case of R. 
Krishnamurthy. AIR 1949 Mad 780 
(supra) "is clearly contrary to the deci- 
sions of this Court in Abbasbhai's case, 
AIR 1964 SC 1341, and Mangilal's case, 
AIR 1965 SC 101, and therefore is not 
correct law.” The relevant legal ques- 
tion which their Lordships of the 
Supreme Court were called ujxm to de- 
cide was answered in paragraph 7 of the 
AIR (1967 SC 1419) report in the follow- 
ing -words: — 

"To summarise the position; The Thika 
Tenancy Act does not confer any addi- 
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tional rights on a landlord but on the 
contrary imposes certain restrictions on 
his right to evict a tenant under the 
general law or imder the contract of 
lease. The Thika Act like other Rent 
Acts enacted in various States imposes 
certain further restrictions on the right 
of the landlord to evict his tenant and 
lays down that the status of irremovabi- 
lity of a tenant cannot be got rid of ex- 
cept on specified groimds set out in Sec- 
tion 3. The right of the appellant there- 
fore to have a notice as provided for by 
the proviso to claxise 7 of the lease was 
not in any manner affected by Section 3 
of the Thika Act. The effect of the non 
obstante clause was that even where a 
landlord has duly terminated the con- 
tractual tenancy or is otherwise entitled 
to evict his tenant he would still be en- 
titled to a decree for eviction provided 
that his claim for possession falls under 
any one or more of the grounds in Sec- 
tion 3. Before therefore the respondents 
could be said to be entitled to a decree 
for eviction they had first to give six 
months’ notice as required by the provi- 
so to clause 7 of the lease and such notice 
not having been admittedly given their 
suit for eviction could not succeed.” 

20. It is significant to note that Sec- 
tion 3 of the Calcutta Act starts with the 
non obstante clause, that no provision in 
the (^cutta Act requires the service of 
a notice of termination of the tenancy 
that there is no provision in the Act re- 
quiring that such a notice need not be 
served and that the Act is almost a com- 
plete code laying down even the detailed 
procedure for initiating an action for 
eviction and contains an exhaustive list 
of the grounds on which eviction can be 
sought. 

21. The last judgment of the Supreme 
Court to which reference may be made in 
this connection arose under the Delhi 
Rent Control Act in Delhi Motor Co. v. 
U. A. Basrukar, AIR 1968 SC 794. One 
of the questions v,'hich arose before the 
Supreme (^urt was whether the claim for 
eviction could be decreed without serving 
a notice xmder Section 106 of the Trans- 
fer of Property Act. On the appraisal of 
the relevant evidence available on the 
record of that case, their Lordships held 
that the lease which had been brought 
into existence between the parties was 
certainly for a period exceeding one year 
and was not a lease from month to 
month. It was obser\'ed that at no stage 
had it been pleaded and no evidence had 
been led to show that independent of the 
documents on the basis of which the 
Supreme Court came to the abovemen- 
tioned finding, there was no material 
from which it could be inferred that a 
lease from month to month had come into 
existence between the landlord and the 
tenant. In those circumstances, observed 
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their Lordships, "Section 106 of the 
Transfer of Property Act would clearly 
be inapplicable, and the lease has to be 
held to be for a period exceeding one 

year ” It is obvious from 

a reference to the judgment of the 
Supreme Court in the case of Delhi Mo- 
tor Co., AIR 1968 SC 794 (supra), that 
the only reason for not insisting on the 
service of a notice under Section 106 of 
the Transfer of Property Act was that 
the section itself was not applicable to 
the facts of the case and it was not held 
that Sec. 106 of the Transfer of Pro- 
perty Act stood abrogated by anything 
contained in the rent control law ap- 
plicable to DeUiL 

22. It was in the abovementioned 
state of law that we held in Sawaraj 
Pal’s case, 1968-70 Pun LR 720= (AIR 
1969 Punj 26) that in Pimjab where the 
principles of Section 106 of the Transfer 
of Property Act have all along been ap- 
plied, it is necessary, in the absence of a 
contract to the contrary, to terminate a 
monthly tenancy by notice under Sec- 
tion 106 of the ^ansfer of Property 
Act before instituting an action xmder 
Section 13 of the Eart Pimjab Urban 
Rent Restriction Act (3 of 1949), inas- 
much as the said Punjab Act does not 
absolve a landlord from the obligation of 
serving the requisite notice and does not 
take away from the tenant a perfect de- 
fence of his not bemg liable to ejectment 
without the service of such a notice. As 
soon as all the relevant judgments of the 
Supreme Court on the first question had 
been read out extensively Mr. Gokal 
Chand Mittal, the learned coimsei for the 
landlord, lost all his enthusiasm and 
merely asked us repeatedly to make it 
dear in our judgment that no notice xmder 
Section 106 of the Transfer of Property 
Act need be served in a case where the 
contractual tenancy has already come to 
an end either by efflux of time or xmder 
any of the other clauses of Section 111 
of the Transfer of Property Act 

There is indeed no quarrel with that 
proposition of law. Nothing contained 
in the Rent Control Act authorises or re- 
quires the service of a notice under Sec- 
tion 106 of the 'Transfer of Property Act 
where such a notice would not have been 
required xmder the general law applicable 
to a case independent of the 1949 Punjab 
Act. At the same time, nothing contain- 
ed in the Rent Control Act with which 
we are concerned, abrogates the neces- 
sity of terminating a contractual monthly 
lease by the notice required xmder Sec- 
tion 106 of the Transfer of Property Act 
in a case in which the landlord could not 
succeed in his daim for eviction of a 
tenant vuthout serving such a notice 
xmder the general law. It was not my 
intention to say anything beyond this in 
the judgment of the Division Bench in 
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Sawaraj Pal’s case 1968-70 Pun LR 720 
(AIR 1969 Punj 26) It is by now well 
settled that nothing contained in the 
Transfer of Property Act requires a 
tenancy to be terminated by a notice if 
it has already been determined either 
according to the terms of the pa^cular 
lease or imder the relevant provisions of 
the Transfer of Property Act. The ques- 
tion of serving a notice under Section 
106 of the Transfer of Property Act arises 
only in those cases — 

(1) where the provisions or principles 
of that section are applicable: 

(2) where the contractual tenancy or 
the tenancy which is deemed to have 
come into existence under Section 116 of 
the Transfer of Property Act is a monthly 
tenancy, and 

(3) where such a monthly tenancy is 
subsisting and has not already come to 
an end by efflux of time or by forfeiture 
or by having been determined by an ap- 
propriate notice under Section 106 itself. 

23. A statutory tenancy which has 
been called by Meggary as a mere status of 
irremovability, commences after the con- 
tractual tenancy has come to an end in 
any manner provided by law. We may 
not be understood to lay down that it 
is necessary to terminate even a statutory 
tenancy by a notice xmder Section 106 of 
the Transfer of Property Act even after 
the contractual tenancy has already 
come to an end. "Statutory tenancy” is 
a mere misnomer usually adopted because 
of the statutory defimtion of the word 
"tenant” contamed m the Bent Acts. The 
definition in the Punjab Act is in the 
following terms' — 

" 'tenant’ means any person by whom 
or on whose account rent is payable for 
a buHdmg or rented land and includes a 
tenant contmumg in possession after the 
termination of the tenancy in his favour, 
liut does not include a person placed in 
occupation of a building or rented land 
by its tenant, unless with the consent in 
writmg of the landlord, or a person to 
whom the collection of rent or fees in a 
public market, cart-stand or slaughter- 
house or of rents for shops has been 
farmed out or leased by a munidpal 
town or notified area committee.” 

Since the statute calls a person whose 
tenancy has already been determined a 
tenant for the purposes of the rdevant 
Act, he is given the title of a statutory 
tenant In fact, as already recognised by 
the Supreme Court, it is a mere right or 
status of in-cmovabihty and does not 
amount to anything more than a restrict- 
ed statutory protection against eriction 
to which a tenant has otherwise become 
hable under the general law- 

2} \Miat the learned Counsel for the 
landlord tned to contend on the merits of 
tiie controversy involved in the first 


question was that Section 13 of the Pun- 
jab Act has impliedly repealed Section 
106 of the Transfer of Property Act. 
There is no force whatever in that argu- 
ment It was held in Kutner v. Phillips, 
(1891) 2 QB 267:— 

"Now a repeal by implication is only 
effected when the provisions of a later 
enactment are so inconsistent "with or re- 
pugnant to the provisions of an earlier 
one, that the two cannot stand together, 
in which case the maxim, 'Leges poste- 
riores contrarias abrogant’ applies Unless 
two Acts are so plainly repugnant to 
each other, that effect cannot be given to 
both at the same time, a repeal will not 
be implied, and special Acts are not re- 
pealed by general Acts unless there is 
some epqiress reference to the previous 
legislation, or unless there is a necessary 
inconsistency in the two Acts standing 
together.” 

In the case of AIR 1953 Sau 113 
(supra), Shah, C. J., (as Chief Justice of 
the Saurashtra High Court) held after 
analysing the entire law' on the subject 
that the general pnnciple governing ffle 
construction of Acts of this nature is 
that unless two Acts are so plainly repug- 
nant to each other that effect cannot be 
given to both at the same time, a repeal 
will not be implied 'The argument 
which w’as being dealt with in that case 
was also about Section 106 of the Trans- 
fer of Property Act having been implied- 
ly repealed by Section 12 '(b) of the 
Bombay Rent Act. In Dr. H. S. Rikhy 
V. The New Delhi Municipal Committee, 
AIR 1962 SC 554, one of the contentions 
which prevailed with the Coiurt was that 
no relationship of landlord and tenant 
had been established betw'een the par- 
ties as the written contract of tenancy 
entered into by the Municipal Committee 
with Dr Rikhy did not conform to the 
formalities required by Section ^7 of the 
Punjab Municipal Act, and that mere ac- 
ceptance of rent from the occupiers of 
the mumcipal shop did not create rela- 
tionship of landlord and tenant It was 
sought to be argued on behalf of the 
landlord that the provisions of Section 47 
of the Punjab Municipal Act had been 
imphedly repealed by the Delhi and Aj- 
mer Rent Control Act (38 of 1952), be- 
cause the statutory definitions of land- 
lord, premises, and tenant in the Delhi 
Rent Control Act were inconsistent with 
the requirements of Section 47 of the 
Punjab Muniapal Act 

It was in tiiat context that the Supreme 
Court while dealing with the question of 
repeal by inconsistency', held in that con- 
nection as belowa — 

"In our opinion, there is no substance 
in this contention. We have already 
pointed out that those definitions postu- 
late the relationship of landlord and te- 
nant which can come into existence only 
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by a transfer of interest in immovable 
property, in pursuance of a contract. 
Kiese definitions are entirely silent as to 
the mode of creating the relationship of 
landlord and tenant. Therefore, the ques- 
tion is whether the complete silence ^ 
to the mode of creating the relationship 
between landlord and tenant can be con- 
strued as making a provision by implica- 
tion, inconsistent with the terms of Sec- 
tion 47 of the Municipal Act In our opi- 
nion, the mere absence of such provisions 
does not create any inconsistency as 
would attract the application of Section 
38 of the Act. It is noteworthy that the 
provisions of Section 38 of the Act were 
not relied upon either in the High Comrt 
or in the Court of first instance.” 
Applying the abovesaid principles of con- 
struction of statutes relating to the ques- 
tion of repeal by repugnancy we are 
clearly of the opinion that nothing con- 
tained in the East Punjab Urban Rent 
Restriction Act (3 of 1949) can be said to 
impliedly repeal the requirements of Sec- 
tion 106 of the Transfer of Property Act, 
as that provision can stand side by side 
with Section 13 of the Pimjab Act. 

2a. Mr. Gokal Chand Mittal, the 
learned Counsel for the respondent, tried 
to distinguish the Bombay cases decided 
by the Supreme Court on the ground that 
sub-section (2) of Section 12 of the Bom- 
bay Rent Act specifically mentions the 
requirement of service of notice under 
Section 106 of the Transfer of Property 
Act. To say the least, the submission of 
the learned Counsel is wholly fallacious. 
Sub-section (2) of Section 12 of the 
Bombay Rent Act req^es the service of 
a spedal kind of notice of demand as 
a pre-requisite for claiming eviction on 
account of non-payment of rent. A 
notice referred to in this provision of law 
is not the notice required under Section 
106 of the Transfer of Property Act. In 
fact sub-section (2) of Section 12 does not 
at all talk of a notice of eviction or a 
notice terminating the monthly tenancy. 
It only requires one month’s notice of 
demand of the standard rent being serv- 
ed by the landlord on the tenant before 
he can claim possession of the demised 
premises from a tenant on the ground of 
non-payment of such rent. Instead of 
saying in Section 12 (2) that the notice 
required imder that provision "must be 
in writing signed by or on behalf of the 
person giving it and either be sent by 
post to the part'f who is intended to be 
bound by it or be tendered or dehvered 
personaUv to such party or to one of his 
family members or servant at his resi- 
dence or if such tender or delivery is not 
practicable, affixed to a conspicuous part 
of the property,” the Bombay legislature 
merely said that the notice in question 
should be ser^’ed upon the tenant "in the 
manner provided in Section 106 of the 
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Transfer of Property Act, 1882.” This 
does not by any stretch of imagination 
equate the notice required under sub-sec- 
tion (2) of Section 12 with any kind of a 
notice for deter minin g the tenancy. 

26. At the conclusion of the argu- 
ments of the learned Counsel for the 
parties, Mr. Roop Chand Chaudhry Ad- 
vocate made an oral request to us to per- 
mit him to add to the submissions of Mr. 
Gokal Chand Mittal as an intervener on 
behalf of various landlords whom he re- 
presents in some other cases Without 
passing any formal order permitting 
intervention we allowed Mr. Roop Chand 
to place before us any relevant judgment 
on the main point which might not have 
been brought to our notice by the learn- 
ed Counsel for the contesting parties. 
Chaudhry Roop Chand first referred to 
the relevant passage on page 983 of the 
twenty-sixth edition of "Woodfall on 
Landlord and Tenant”, and submitted 
that it is settled law according to the 
English practice that no notice of termi- 
nation of a statutory tenancy is neces- 
sary. He then relied in the same connec- 
tion on the judgment of the Supreme 
Court in Dr. K. A. Dhairyawan v. J. R. 
Thakur, AIR 1958 SC 789, wherein it was 
held that the period of the lease having 
expired and the tenant having been given 
notice to quit, he was bound to vacate 
the demised pre3nises unless he was pro- 
tected by the relevant Rent Restriction 
Act, which was the Bombay Act in that 
case. It is needless to dilate further on 
this point as I have already held that in 
view of the authoritative pronoimcement 
of the Supreme Court in the case of 
Ganga Dutt Murarka, AIR 1961 SC 1067 
(supra), it is only a contractual tenancy 
which need be terminated by the notice 
stipulated in the contract of tenancy or 
in the absence of such a stipulation by 
the notice required by Section 106 of 
the Transfer of Property Act in cases to 
which that provision applies, but if once 
the contractual tenancy has come to an 
end or been determined according to 
law and the tenancy is continuing in oc- 
cupation in his capadty as tenant, as de- 
fined in the Rent Control Act, and is pro- 
tected against eviction he is merely en- 
ioying the status of irremovabihty, usu- 
ally knovm as statutory tenancy, which 
need not again be determined by a notice 
to quit and that such a right or status is 
automatically terminated on the tenant 
incurring any of the disquahfications 
agamst protection enumerated in the 
relevant Rent Control Act 

27. Chaudhry Roop Chand then plac- 
ed before us the judgment of a Full 
Bench of the Madras High Court in M/s 
Raval and Co. v K. G. Ramachandran, 
AIR 1967 Mad 57. In a very elaborate 
and exhaustive judgment on the subject, 
the Full Bench of the Madras High Court 
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has, after considering a large number of 
previous cases, held that Section 10 oi 
the Madras Buildings (Lease and Rent 
Control) Act (18 of 1960) is a complete 
code for the eviction of tenants, on cer- 
tain grounds with special machinery pro- 
vided for the relevant decision and that 
the special features contained in that 
provision distmguish it from those under 
the Transfer of Property Act and make 
it amply clear that the said Madras Act 
is mtended to be a departure from the 
pre-existing law, viz, the Transfer of 
Property Act m so far as it relates to 
tenancies of bmldmgs, and that it is not 
necessary that the tenancy should first be 
determined by notice under Section 106 
of the Transfer of Property Act before 
the landlord can avail himself of the 
groimds mentioned in the section. 

For holdmg that view, the learned 
Judges have inter alia followed an ear- 
lier judgment of a Division Bench of the 
Madras High Court in AIR 1949 Mad 780 
(Reference to the said case is made in 
paragraph 25 of the AIR report of the 
Fid! Bench judgment) In the same para- 
graph of the Full Bench judgment in 
which R Knshnamurthy's case, AIR 1949 
Mad 780 is referred to, rehance has also 
been placed by the Full Bench on the 
Division Bench judgment of the Punjab 
High Court in ILB (1955) Punj 36—57 
Pun liR 441 (supra) in respect of the 
Delhi and Ajmer Merwara Rent Control 
Act, the decision about which I have al- 
ready made observations in an earlier 
part of this judgment. It is noticeable 
that the judgment of the Division Bench 
of the Madras High Court m R Krishna- 
murthy’s case, AIR 1949 Mad 780 has 
since been categorically and specifically 
disapproved by the Supreme Court in 
Manujendra Dutta’s case, AIR 1967 SC 
1419 (supra) which arose under the Cal- 
cutta Thika Tenan^ Act (Reference 
may in this connection be made to AIR 
1967 SC 1419 at page 1423, column I). 

Moreover, the judgments of the 
Supreme Court in Ganga Dutt Murarka’s 
case. AIR 1961 SC 1067, and m the case 
of Abbasbhai Alimahomed, AIR 1964 SC 
1341 do not appear to have been placed 
before the learned Judges constituting the 
Full Bench of the Madras High Court It 
Is significant that while overruling the 
Madras view contained in R. Krishna- 
murthy’s case, AIR 1949 Mad 780 their 
Lordships of the Supreme Court specifi- 
cally observed in their judgment in 
Manujendra Butt’s case, AIR 1967 SC 
1419 that the said Madras view was no 
longer correct law in the face of the judg- 
ment of the Supreme Court in Abbasbhai 
Alimohamed’s case. AIR 1964 SC 1341. 
Moreover, the. Full Bendi judgment of 
the Madras High Court does not appear 
to be of much assistance for answering 
the Question which has been referred to 


us It was Section 7 of the Madras 
Buildings (Lease and Rent Control) Act 
(15 of 1946) which could be substantially 
compared with Section 13 of the East 
Punjab Act. While construing Section 7 
of the 1946 Madras Act, the Division 
Bench of that Court held in R. Knshna- 
murthy’s case, AIR 1949 Mad 780 that 
the provisions of Section 111 (h) and 
with it those of Section 106 of the Trans- 
fer of Property Act had been abrogated. 
The judgment of the Madras High Court 
in B Krishnamurthy’s case, AIR 1949 
Mad 780 having been overruled, it can 
hardly be said that the earlier Punjab 
Division Bench judgment adopting the 
same view has laid down the correct law. 
The Madras Act (18 of 1960) is a much 
more detailed enactment Section 10 of 
that Act which is a detailed chapter re- 
lating to eviction of tenants, contains a 
vast number of provisions and prescribes 
a somewhat comphcated machmery for 
evicting a tenant in given eventiialities. 
The provision seems to be in the nature 
of an enabling piece of legislation which 
entitles a landlord who seeks to evict his 
tenant to apply to the Controller for a 
direction in that behalf, and authorises 
Hie Controller to deal with such an appli- 
cation according to the prescribed proce- 
dure. 

Clause (d) of sub-section (3) of Section 
10 states that where the tenancy is for 
a specified period agreed upon between 
the landlord and the tenant, the landlord 
shall not be entitled to apply under that 
sub-sechon for the evictioa of the tenant 
before the expiry of such a period. It is 
clear that after the expiry of the fixed 
period of tenancy, no question of servdng 
a notice would ordinarily arise as the 
tenant would then be in occupation mere- 
ly as a statutory tenant and would be 
hable to eviction on any of the three 
grounds mentioned in sub-section (3) of 
Section 10. Moreover equitable alter- 
native provision giving time to the tenant 
to vacate even after an order for evic- 
tion is passed against him imder cL (e) 
of sub-section (3) of Section 10 is con- 
tained in the said provision which re- 
quires the Controller to specify a date 
by which the tenant has to dehver posses- 
sion to the landlord in a case where the 
Controller makes an order directing the 
tenant to put the landlord in possession. 

The second proviso to clause (e) states 
that the Controller may give the tenant 
a reasonable time for putting the land- 
lord in possession of the buildmg and 
may extend such time so as not to exceed 
three months in the aggregate. The 
scheme and prowsions of the 1960 Madras 
Act appear to be substantially different 
from the East Punjab Act. Even other- 
wise. it appears to us, and we say so 
with the greatest respect to the learned 
Judges who constituted the Full Bench 
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of the Madras High Court, that the law 
laid down by that Court in the case of 
M/s. Raval & Co.. AIR 1967 Mad 57 (FB) 
(supra), is not easily reconcilable with 
the authoritative pronouncements of the 
Supreme Court in Abbasbhai Alimaho- 
med’s case, AIR 1964 SC 1341 and m Manu- 
jendra Dutt’s case, AIR 1967 SC 1419. Be 
that as it may, the correct position re- 
garding the East Pxmjab Act does not 
appear to admit of the slightest doubt. 
The provisions and principles relating to 
"leases of immovable property” are laid 
down in Chapter V of the Transfer of 
Property Act. 

Section 105 with which this Chapter 
begins, defines "a lease of iinmovable pro- 
perty” as a transfer of a right to ^joy 
such property. Section 106 states, inter 
a lia, that in the absence of a contract or 
local law or usage to the contrary, a lease 
of immovable property for any purpose 
other than agriculture or manufacturing 
shall be deemed to be a lease from 
month to month. The rest of the section 
which has already been quoted in an ear- 
lier part of this judgment provides for 
the machinery to detemune such a lease 
by fifteen days’ notice. Section 107 con- 
tains technical rules relating to the man- 
ner of making the leases. Section 108 
lays down the implied covenants between 
a lessor and a lessee. Part ’A’ of 'toe 
section enumerates the rights and liabi- 
lities of the lessor. Part 'B' deals wilh 
the "rights and liabilities of the lessee". 
Clause (q) of Part 'B' states* — 

”On the determination of the lease, the 
lessee is bound to put the lessor mto pos- 
session of the property.” 

Sections 109 and 110 are not relevant 
for our present purposes. Section 111 
prescribes the modes of determination of 
leases. Clause (h) (already quoted ear- 
lier) provides for determination of a 
lease by due service of a notice. A notice 
under Section 106 is covered by this 
clause. Sections 112, 114 and 115 pr<^ 
vide respectively for waiver or forfei- 
ture, for relief against forfeiture in cer- 
tain cases and about the eSect of forfei- 
ture on imder-leases etc. Section 116 
deals with the eflect of holding over 
after the determination of a lease if the 
lessor accepts rent, after such determina- 
tion. Chapter V ends with Section 117 
which is not relevant for our purposes. 

28. The part of Section 106 with 
which we are concerned, deals with 
monthly tenancies of all the three types, 
viz.: — 

(i) where a lease expressly states that 
it is from month to month; 

(ii) where the lease is silent on the 
point and the law, therefore, presumes 
it to be a lease from month to month; 
and 

(iii) where after the expiry of a lease 
for a fixed period or otherwise, a tenant 
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becomes a monthly tenant under Section 
116 of the Transfer of Property Act in 
the circumstances described in that pro-" 
vision. 

29. Under the general law, an action 
for eviction of a tenant during the pen- 
dency and continuance of his monthly 
contractual lease (falling in any of the 
abovementioned categories) is bound to 
fail if the lease has not been determin^ 
by a proper notice to quit under Section 
106 of the Transfer of Property Act in 
cases to which that provision or its prin- 
ciples apply. Till such determination, a 
landlord cannot claim the eviction of his 
tenant as Section 108 (A) (c) provides, 

inter aha, that "the lessor shall be deem- 
ed to contract with the lessee that, if the 
latter pays the rent reserved by the lease 
and performs the contracts binding on 
the lessee, he may hold the property du- 
ring the time limited by the lease with- 
out interruption,” So long as the right to 
recover possession under the common 
law of the land does not accrue to the 
landlord, the tenant does not need any 
statutory protection against eviction. As 
soon, however as the general law entitles 
the landlord to recover possession, e g., 
where a monthly tenancy is determined 
in the manner provided by Section 106 
of the Transfer of Property Act, the lia- 
bility of the lessee under clause (q) of 
Part (B) of Section 108 is to put the land- 
lord into possession of the property. 

It is at that stage that the Rent Res- 
triction Act steps in and says that "the 
tenant so contmuing in possession after 
the termination of the tenancy in his 
favour (who becomes a statutory tenant 
within the meaning of the definition of 
the word "tenant” in Section 2 (i) of the 
Act) shall not be evicted from the buildmg 
or rented land in his possession as such 
tenant (i) in execution of a decree passed 
before or after the commencement of the 
1949 Act, (ii) or otherwise; except in the 
drcumstmces enumerated in Section 13 
of the Act. Though the definition of 
"tenant” in Section 2 (i) has made the Act 
applicable to the tenant despite the de- 
termination of his tenancy, it is again 
emphasised in sub-section (1) of Section 
13 that the protection referred to above 
is available to the tenant not only before 
but even after the termination of his con- 
tractual tenancy. The protection against 
eviction, therefor^ operates in two ways. 
So far as the period "before the termina- 
tion of tenancy” is concerned, the pro- 
tection operates in the matter of restrict- 
ing the grounds on which eviction can be 
sought notwithstanding an agreement to 
the contrary in a lease. The said pro- 
tection results only in restricting the 
grounds of eviction, but does not either 
expressly or by implication take aw'ay 
the normal defences of a tenant includmg 
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that of his tenancy not having been 
termined by a notice required in or ac- 
cording to the principles of Section 106 of 
tha Transfer of Property Act 

So far however, as the protection is 
given by Section 13 to statutory tenants, 

L e , persons whose tenancy had under 
the general law been determined in ac- 
cordance OTth law and who had become 
liable to hand over possession imder Sec- 
tion 108 (B) (q) of tlie Transfer of Pro- 
perty Act, the only protection that is 
available subject to any other statutory 
provision in force at the relevant time, 

IS to the extent specifically mentioned in 
Section 13 of the Act. This shows that in 
either eventuahty, L e., whether during 
contractual tenancy or during statutory 
tenancy the groimds on which eviction of 
a tenant can be sought are only those con- 
tain^ in Section 13 of the Act. To that 
extent and for that purpose Section 13 ^ 
a complete code in itself. All that this 
means is that eviction cannot be sought 
on any ground mentioned m the Transfer 
of Property Act or in the Rent deed 
which is not contamed in Section 13. 
Nothmg contained in Section 13 is in- 
consistent with Section 106 of the Trans- 
fer of Property Act No provision in 
the Act either expressly or imphedly re- 
quires that a notice deter m ini n g a sta- 
tutory tenancy has to be given before an 
action is brought under Section 13 Wher- 
ever any further notice of demand _ or 
other notice is required as a condition 
precedent for evicting a statutory tenant 
whose contractual tenancy has already 
come to an end, it is and has to be specifi- 
cally so provided in the Rent Restriction 
Act itself. This seems to be the legal 
position so far as the first question refer- 
red to us is concerned, and we appear to 
be fully supported by the trend of au- 
thorities and the authoritative pronounce- 
ments of their Lordships of the Supreme 
Court, to which reference has already 
been made. 

30. I now turn to the second and 
third questions referred to us L e , whe- 
ther objection relating to the non-issue 
of a notice under Section 106 of the 
Transfer of Property Act where such a 
notice is otherwise required to be served, 
or objection as to the vahdity of such a 
notice can in law be waived by a tenant 
or not. Our ansiver to these tivo Ques- 
tions is in the affirmative The circum- 
stances in which a tenant is deemed to 
have waived the notice or an objection to 
its validity would vary from case to case 
and the question of waiver would have 
to be deaded in each case on its own 
peculiar facts Mr. A N. MittaL the 
learned Counsel for the tenant, was fair 
enough to himself to cite the judgment of 
the Assam High Court in Kishanlal 
Singol V Han Kisson, AIR 1956 Assam 
113, wherein it has been held that the 


question about notice to quit is a mixed 
question of law and fact and the tenants 
may be taken to have waived the fifteen 
days’ notice requisite under the terms of 
the contract of tenancy, and to have been 
satisfied with the sufficiency and validity 
of the notice when they fail to raise the 
point in the lower Courts and especially 
when they raise the point about the fac- 
tum of want of service of notice only, 
By referring to the abovesaid judgment 
of the Assam High Court, we may not 
be understood to have approved of the 
dictum of the learned Chief Justice of 
that Court about the objection to the 
validity or sufficiency of the notice having 
been waived merely by denial of factum 
of service of notice. We are expressing 
no opimon on that point. We are, how- 
ever, in respectful agreement vuth the 
judgment of the Assam High Court to 
the extent to which it holds that objec- 
tion to the non-service of the requisite 
notice as well as to its invalidity on ac- 
count of insufficiency of the period of 
notice, can in law be waived by a tenant 

31. Counsel then referred to the judg- 
ment of P. C. Pandit J„ in Raj Kumar 
V. Major Gurmitinder Singh, 1968-70 
Pun LR 672. The learned Judge has 
held in that case that where the tenant 
did not take up the plea in his written 
statement that an order of ejectment 
would be \vithout jurisdiction on account 
of want of notice termmating the te- 
nancy, he is deemed to have waived ffie 
objection, and that he caimot be allowed 
to raise_ the objection when the decision 
on merits had gone against him In the 
instant case, the objection as to the non- 
service of the requisite notice had adntit- 
tedly been taken in the written statement 
of the tenant, and, therefore, the second 
part of the dictum of the learned Judge 
referred to above cannot be directly rele- 
vant. 

But we have no hesitation at all in ap- 
proving of the ratio of the judgment of 
the learned Judge on the point that a 
tenant can waive an objection as to non- 
service of a notice required imder or on 
the principles of Section 106 of the 
Transfer of Property Act. Mr. klittal 
half-heartedly argued that the law laid 
dovm by the Assam High Court and by 
Pandit, J., in the aforesaid two cases is 
not quite correct, and that the right of a 
monthly tenant to resist eviction with- 
out_ being served with the requisite 
notice cannot be waived as it is a statu- 
tory right He relied for this proposi- 
tion on a judgment of the Calcutta High 
Court in Chandra Nath Multiierjee v. 
Chulai Pashi AIR 1960 Cal 40 S K. Sen, 
J., held in that case that since Section 
111 (g) does not contain any clause like 
"m the absence of a contract to the 
contrary”, the statutory requirement of 
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MEHTA, J. : This is a writ petition under 
Article 226 of the Constitution by the Good 
Year India Ltd prajong for quashing the 
order of reference dated 16th May, 1967 by 
the Government of Rajasthan to the Indus- 
trial Tnbunal, Jaipur and for an injunction 
restraining the respondents from proceed- 
ing with the purported adjudication. 

2. The petitioner. Good Year India Ltd , 
IS a company duly incorporated under the 
Indian Companies Act having its Head 
Office at 22.5-C Acharya Jagdish Bose Road, 
Calcutta with branches at many places in 
India including the one at Swastika House, 
Station Road, Jaipur. Shri A. A. Dhingra, 
respondent No 4 was previously sales re- 
presentative of the Company at Jullunder. 
In January, 1954, he was posted at Jaipur 
in the same capacity. On Apnl 1, 1964 he 
was made sales assistant and on 1st January, 
1966 he was made area supervisor As an 
area supervisor, Shn Dhingra was in charge 
of the whole of the State of Rajasthan and 
a few towns of Madhya Pradesh. On 16- 
12-66, when his services were terminated 
by the Company, he was drawing a salary 
of Rs. 763 36 (Rs. 706 basic salary plus 
Rs 57.36 paise dearness allowance) be- 
sides a sizable amount as sales bonus. He 
was directly responsible to the District 
Manager of the Company stationed at 
Delhi For business purposes, Delhi dis- 
tnct of the Company comprised the States 
of Punjab, Rajasthan, Himachal Pradesh, 
Kashmir, Hariyana, part of Uttar Pradesh 
and Madhya Pradesh Annexure ‘A’ is a 
copy of the letter dated 16-1^1966, by 
which the employee’s services were termi- 
nated. 

3. According to the pehh'oner, the duties 
of the employee were of a supervisory 
nature His duties did not involve any 
manual, technical or clerical work Further 
the employee’s salary was at all material 
times more than Rs. 500 per month He 
was, therefore, not a workihan within the 
definition of Section 2 (s) of the Industrial 
Disputes Act, 1947 (hereinafter called the 
Act) 

4. After the termination of the em- 
ployee’s services, the Distnct Manager of 
the petitioner received a communication 
from the Regional Assistant Labour Com- 
missioner and Conciliation Officer, Jaipur, 
dated 3rd January, 1967 (Annexure ‘C) 
along with a copy of the representation ad- 
dressed by Shri Dhingra to the Conciliation 
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Officer (Annexure B) asking the Distric_t 
Manager to appear before bun on 17-1-67 
at 11 A M In the concihaHon proceed- 
ings, it was contended on behalf of the 
petitioner that Shn Dhingra was not a 
workman within the meaning of Sec 2 (s) 
of the Act and that, therefore, the concilia- 
bon proceedings were without jurisdich'on. 
The petiboner elucidated its stand that Shri 
Dhingra was not a workman \wthin the 
meaning of the Act by its representation 
dated 28th Febniary, 1967 (Ex D) filed be- 
fore the Conciliation Officer Shri Dhingra 
reiterated that he was a workman The 
conciliation proceedings did not bear any 
fruit The Conciliation Officer made a re- 
port to the Government of Rajasthan under 
Section 12 (4) of the Act on the 3rd of 
March, 1967 intimating failure of conciha- 
tion between the petitioner and Shri Dhingra 
(Annexure E) 

5. The petitioner submitted representa- 
tion to the Government of Rajasthan, 
Department of Labour on 10th March, 1967 
along with a memorandum pointing out that 
Shn Dhingra was not a workman, that in 
spite of the petitioner’s insistence, the Con- 
ciliation Officer did not decide whether Shri 
Dhingra was a workman xvithin the mean- 
ing of Section 2 (s) of the Act and that, 
therefore, the conciliation proceedings were 
without lunsdiction (Annexure F) On 
18-4-67, the Government of Rajasthan in 
the Labour and Employment Department 
informed the petitioner and Shn Dhingra 
that it did not consider it a fit matter for 
' reference to adjudication The Govern- 
ment’s letter reads as below — 

“I am directed to say that on considera- 
tion of the failure of conciliation report it 
is felt that Shri Dhingra’s main job was that 
of superv'isoiy nature Clerical work was 
only incidental. Looking to salarj' and 
other aspects of the case, the State Gov- 
ernment, in exercise of powers conferred 
under Section 12 (5) of the Industrial Dis- 
putes Act do not consider it a fit matter for 
reference to adjudication ” 


6. The petitioner has stated that there- 
after It was surjjrised to find a notification 
dated 16th May, 1967 issued by the Gov- 
ernment of Rajasthan, m which it was alleg- 
ed that an industrial dispute existed between 
the petitioner and Shn Dhingra and that 
in exercise of the powers conferred under 
Section 10 (1) (d) of the Act, the Govern- 
ment referred the alleged industrial dispute 
for the adjudication of the Tnbunal. The 
notification reads as under: — 

“whereas an industrial dispute specified 
below exists between M/s Good Year India 
Limited and their workman Shri A. A 
Dhingra 

WTiereas on consideration, the State Gov- 
mment is satisfied that there is a case for 
reference to the Industrial Tnbunal. 


Now, therefore, in exercise of 
conferred by Clause (d) of siib-s 


the cowers 
(1) of Sec- 


tion 10 of the Industrial Disputes Act, 1947 
(Act XW of 1947), the State Government 
does hereby refer the abovesaid dispute for 
adjudication to the Industrial Tnbunal, Raja- 
sthan, Jaipur, duly constituted by the State 
Gov'emment under the Industrial Disputes 
Act, 1947 (Act No XR^ of 1947) 

DISPUTE 

“Whether termination of the servaces of 
Shn A A. Dhingra, an employee of M/s 
Goodyear India Limited, Rajasthan Depot, 
Mirza Ismail Road, Jaipur, by the District 
Manager, Goodyear Inma Limited, Delhi, 
IS vah'd, and justified^ And to xvhat rehef, 
Shri A A Dhingra is entitled'^’’ 

7. The petitioner’s case is that after le- 
ceiving the order dated 18th Apnl, 1967 
from the Government of Rajastlian stating 
that it did not consider Shri Dhingra’s case 
fit for reference for adjudication, the peti- 
tioner behev'ed that the said case had been 
topped. After passing the said order 
dated IStb April, 1967, no intimation w^as 
sent to the petitioner that the case was be- 
ing reopened nor was there any change of 
circumstance after 18th Apnl, 1967. The 
petitioner has alleged that the order of 
reference dated 16th May. 1957 xvas made 
in violation of the principles of natural jus- 
tice The order dated 16th May, 1967 does 
not gix’e any reasons and is inconsistent with 
the reasoned order dated 18-4-67. The 
petitioner has prayed that the order dated 
16th May 1967 may be quashed as it is 
illegal, xvithout or in excess of the jurisdic- 
h'on of the Government, arbitrary and capri- 
cious The petitioner has also prav'ed that 
the respondents be restrained from taking 
any steps pursuant to the said order of 
reference. 

8. No appearance has been gix’en on be- 
half of the Tnbunal, Conciliation Officer 
and the State of Rajasthan, respondents 
Nos 1 to 3 The xvrit petition has been 
contested by Shn A. A. Dhingra, respondent 
No 4. Shri Dhingra has stated that his 
duties were essentially of a clerical nature 
and that he was, a xvorkman xvithin {he 
meaning of Section 2 (s) of the Act He 
has admitted that after the termination of 
his servuMs by the petitioner, he mov'ed the 
Conciliation Officer for starting conciliation 
proceedings. The Conciliation Officer took 
necessar>’ proceedings and submitted failure 
report to the Gox'emment on 3rd March, 
1967 The State Government had not call- 
ed upon him to make his submissions before 
issuing the order dated 18th April, 1967. 
RTien he got the order dated 18-4-67 from 
lhe_ Government, he made a representation 
m.aintaimng that he was a worlcman and 
that the Gox’emment had erroneously re- 
fused to m.ake a reference on the assump- 
tion that he was not a workman. He has 
maintained that the Government was well 
within its povvers to make a reference of 
the dispute to the Tnbunal under S 10 (1) 
of the Act. nrespectiv'e of the fact that if 
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had on an earlier occasion refused to make 
a reference while considering the failure re- 
port under Section 12 (5) According to 
the respondent No. 4, the Government has 
properly carried out the statutor>' duty cast 
upon it He has prayed that the writ peti- 
tion be dismissed 

9. The bone of contention between the 
parties was that while the petitioner con- 
tended that Shri Dhingra was not a work- 
man within the meaning of Section 2 (s) 
of the Act, and, therefore, no proceedings 
could be taken under it, Shn Dhingra con- 
tended that he was a workman within the 
meaning of the Act and that his case should 
be decided under the provisions of the Act. 
In all fairness, learned counsel for the peti- 
tioner has not raised the question before us 
whether Shn Dhingra is a workman within 
the definition of Section 2 (s) of the Act. 
He has submitted that if the reference by 
the Government to the Tnbunal is otherwise 
held to be valid, the question whether Shri 
Dhingra is a workman or not, being a ques- 
tion of fact, would have to be decided by 
the Tribunal. That being so, what we are 
called upon to decide is the validity of 
reference dated 16-5-67 by the Government 
to the Tnbunal. 

Learned counsel for the petitioner has 
assailed the reference on the following four 
grounds 

(1) The Government having made the 
order dated 18-4-67 under Section 12 (5), 
its powers under section 10 of the Act were 
exhausted and it had no power to make 
the order dated 16-5-67 superseding the 
order dated 18-4-67. 

(2) By the order dated 16-5-67, the Gov- 
ernment by implication, reviewed its order 
dated 18-4-67. The order dated 18-4-67 
gave reasons in support of it. No reasons 
are mentioned in tne order dated 16-5-67. 
The Government could not change the 
order dated 18-4-67 without giving reasons 
for doing so. 

(3) The order dated 16-5-67 was passed 
in violation of the principles of natural ius- 
tice as no intimation was given to the peti- 
tioner that the order dated 18-4-67 was be- 
ing reviewed 

(4) No industrial dispute was raised by 
Shri Dhingra svith the petitioner. 

10. Learned counsel for respondent No 
4 has in reply stated that the order of 
reference made by the Government under 
Section 10 (1) (d) of the Act was only an 
administrative act and that refusal by it 
to refer it to the Tribunal earlier did not 
affect a subsequent reference of the same 
dispute for adjudication. As regards point 
No 2, It has been submitted that no reasons 
were necessaiy- to be given by the Govern- 
ment in making a reference under Sec 10 
of the Act If the Government is of opinion 
that any industrial dispute exists or is ap- 
prehended, it may, at any time, by order 
in writing, make a reference. In the order 


dated 16-5-67, the Government has clearly 
stated that it is of the opinion that an Indus- 
tnal dispute exists requiring it to be refer- 
red to die Tnbunal for adjudication, which, 
according to the contesting respondent, met 
the requirements of Section 10 of the Act, 
On the third and fourth grounds, Shn 
Dhingra s stand is that there was no viola- 
tion of the pnnciples of natural justice and 
that an industrial dispute had unmistakably 
been raised by him with the petiboner. 

11. We proceed to decide the points 
raised by learned counsel for the pehtioner 
in seriatim: 

12. Point No 1. Section 10 (1) (d) and 
Section 12 (1), (4) and (5), which are matenal 
for our purposes read as below — 

Section 10 (1). “Where the appro- 

pnate Government is of opinion that any 
industnal disjpute exists or is apprehended 
it may at any time, by order in writing, 

(d) refer the dispute or any matter ap- 
pearing to be connected with, or relevant 
to, the dispute, whether it relates to any 
matter specified in the Second Schedule or 
the Third Schedule, to a Tribunal for ad- 
judication 

Section 12 (1). Where any indus- 

trial dispute exists or is apprehend- 
ed, the conciliation officer may, or where 
the dispute relates to a public ublity ser- 
vice and a nobce under Section 22 has been 
given, shall hold concihation proceedings in 
the prescnbed manner. 

(4) If no such settlement is arrived at, 
the conciliation officer shall, as soon as 
practicable after the close of the invesbga- 
b'on, send to the appropriate Government 
a full report setting forth the steps taken 
by him for ascertaining the facts and circum- 
stances relating to the dispute and for bring- 
ing about a settlement thereof, together with 
a full statement of such facts and circum- 
stances, and the reasons on account of 
which, in his opinion, a settlement could 
not be arrived at. 

(5) If, on a consideration of the report 
referred to in sub-section (4), the appro- 
pnate Government is satisfied that there is 
a case for reference to a Board, (Labour 
Court, Tribunal or National Tnbunal), it 
may make such reference WTiere the ap- 
propriate Government does not make such 
a reference it shall record and communicate 
to the parties concerned its reasons therefor.” 

12-A. Section 12 (5) of the Act provides 
that if, on a consideration of the report 
referred to in sub-section (4) of Section 12, 
the appropriate Government is satisfied 
that there is a case for reference to the 
Board, Labour Court, Tnbunal or National 
Tnbunal, it may make such a reference It 
further provides that where the appropriate 
Government does not make such a reference 
it shall record and communicate to the 
parties concerned its reasons therefor. Sec- 
tion 12 (5) occurs in Chapter IV of the Act 
dealing xvith the Procedure, Powers 
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and Duties of the authorities under the Act. 
Section 12 (5) undoubtedly confers power 
on the appropnate Government to act in 
the manner specified by it If the appro- 
pnate Government comes to the conclusion 
that the case for reference has been made 
out, such a reference can be made under 
Section 10 (1) 

13. The submission on behalf of the 
petitioner is that once an order under Sec- 
tion 12 (5) has been made by the Govern- 
ment refusing to refer the matter to the 
Tnbunal for adjudicahon, it could not 
make an order of reference under Sec- 
tion 10 (1) of the Act For this proposition, 
reliance has been placed on a single Bench 
decision of the Punjab High Court in Gon- 
dhara Transport Co (Pvt ) Ltd v. 
State of Punjab, AIR 1966 Punj 354. 
In that case, the Punjab Government issued 
the notification dated March 1, 1962 under 
Section 10 (1) of the Act purporting to make 
a reference of the two industrial disputes to 
the Labour Court, Rohtak in direct rever- 
sal of the earlier order dated July 20, 1961 
stating that the Government did not con- 
sider them as fit cases for adjudication The 
High Court held that the impugned refer- 
ence of the dispute to the Labour Court in 
reversal of the earlier order of the Govern- 
ment dated July 20, 1961 is not authonsed 
by any prosasion of law and is not valid as 
the power of the State Government under 
Section 10 (1) of the Act in relation to the 
said dispute had been exhausted after the 
issue of letter dated 20th July, 1961 The 
relevant obsers’ations are contained in para- 
graph No 21 and read as below; 

“Considenng the scheme, obj’ects and 
purposes of the relevant prowsions of the 
Act as a whole it appears to be clear that 
words “at any time” in S. 10 (1) of the .Act 
refer to a period which commences wth the 
issue of demand notice or with any other 
legal steps by which the proceedings are 
initiated for making a reference to a Labour 
Court or Tribunal and which period ter- 
minates Mith an order of the appropriate 
Government either making a reference or 
declining to make it for any valid reason. 
Once the Government has amved at and 
given out its decision one way or the other, 
S. 10 (1) of the Act ce-ases to exist for that 
particular dispute or demand and with such 
a decision of the Government the words "at 
any time” contained in S. 10 (1) of the Act 
also cease to operate ” 


14. It is will settled that in making a 
reference under Section 10 (1) of the Act, 
the Goxemment is doing an administrative 
act; it IS neither a judicial nor a quasi judi- 
cial act. This position is accepted by 
learned counsel for the petitioner. In this 
conn^tion. it would be sufficient to refer tc 
Uie following obscn-afions of the Supreme 
Court in the State of Madras v C P 
Sarathy. .AIR 19S3 SC .53 = (1953) 1 Lai 
L.J 1<4 


“But. it 'must be remembered that in mak- 
ing a reference under S 10 (1) the Govern- 
ment is doing an administrative act and the 
fact that it has to form an opinion as to the 
factual existence of an industrial dispute as 
a preliminary step to the discharge of its 
function does not make it any the less ad- 
iniiustrabve in character. The Gourt can- 
not, therefore, canvass the order of refer- 
ence closely' to see if there was any material 
before the Government to support ib con- 
clusion, as if it was a judicial or quasi-judi- 
cial determination No doubt, it will be 
open to a party seeking to impugn the re- 
sulting award to show' that what w'as re- 
ferred by the Government was not an in- 
dustrial dispute within the meaning of the 
Act, and that, therefore, the Tribunal had 
no junsdicbon to make the aw'ard. But, if 
the dispute was an industrial dispute as 
defined in the Act. its factual existence and 
the expediency' of making a reference in 
the circumstances of a particular case are 
matters entirely for the Government to de- 
cide upon, and it will not be competent for 
the Court to hold the reference bad and 
quash the proceedings for want of jurisdic- 
tion merely because there w’as, in its opi- 
nion, no material before the Government on 
which it could have come to an affirmative 
conclusion on those matters.'” 

15 A reference under Section 10 (1) of 
the Act IS an administrative act. Such an 
order, being an administrative order, can 
it be said that there is a bar to the appro- 
pnate Government to give a different deci- 
sion ? Cases may' arise where it may 
be open to the Government to give a 
different decision on grounds of expediency 
or if it is found that its earlier order lacked 
proper consideration of all material facts or 
is vitiated by' some error requinng further 
consideration of the matter. 

In the single bench decision of the Pun- 
jab High Court referred to above, it has 
been held that the order of the State Gov- 
ernment refusing to make a reference, could 
not be reversed by holding that tlie dispute 
may be referred to the Labour Court. This 
view does not, with respect, seem to us to 
be well founded. Also, the view taken in 
that case is opposed to the x'iew taken by 
the other High Courts as w ould be shown 
presently 

1C. Learned counsel for the petitioner 
has also placed reliance on tlie State of 
Bihar v. D. N. Ganmily, AIR 1958 SC 1018. 
He has submitted that though tliat case has 
no direct bearing on the point imolved in 
the present case, it lends support to it In 
that case, it has been held that the Act 
does not expressly’ confer any power on 
the appropnate Government to cancel or 
supersede a reference made under Section 10 
(1) of the Act. Nor can such power be 
claimed bv implication on the strength of 
S 21 of {he_ General Clauses Act. The rule 
of constnicfion enunciated by S 21 of the 
General Clauses Act in so far as it refers to 
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the power of rescinding or cancelbng the 
onginal order cannot be invoked in respect 
of the provisions of Section 10 (1) of the 
Act Once an order in writing is made by 
the appropnate Government, referring an 
industrial dispute to the Tnbunal for adiu- 
dication under Section 10 (1) of the Act, 
proceedings before the Tnbunal are deem- 
ed to have commenced and they are deem- 
ed to have concluded on the day on which 
the award made by the Tnbunal becomes 
enforceable under Section 17-A After the 
dispute IS referred to the Tnbunal, dunng 
the continuance of the reference proceed- 
ings, it is the Tnbunal which is seized of 
the dispute and which can exercise jurisdic- 
tion in respect of it Except for cases fall- 
ing under Section 10 (5) of the Act, the 
appropriate Government stands outside the 
reference proceedings, which are under the 
control and jurisdiction of the Tribunal it- 
self. 

17. In the present case, the question of 
cancelling or superseding the reference 
made by the Government on 16-5-67 under 
Section 10 (1) of the Act is not involved 
and, therefore, that case has no direct ap- 

E lication to the facts of the present case 
.et us see whether it lends support to the 
case of the petitioner in any way. The case 
lays down that once an order in svnting is 
made by the appropriate Government re- 
ferring an industnal dispute to the Tnbunal 
for adjudication under Section 10 (1), the 
Tnbunal is seized of the dispute and the 
Government stands outside the reference 
proceedings, which are under the control 
and jurisdiction of the tnbunal To say 
that when the Government cannot cancel or 
supersede the order of reference made 
under Section 10 (1), it cannot also cancel 
or supersede the order made under Sec- 
tion 12 (5) refusing to make a reference is 
not correct. After making a reference 
under Section 10 (1) of the Act, the juris- 
diction and control over the dispute vests 
in the Tribunal and the appropriate Gov- 
ernment stands outside the reference pro- 
ceedings whereas after making an order 
under Section 12 (5) of the Act refusing to 
refer the matter to the Tnbunal, the Gov- 
ernment does not get divested of its power 
to reconsider the matter. It does not get 
functus officio and there is no bar to its re- 
considering the matter and in coming to a 
finding that reference be made to the Tri- 
bunal The decision AIR 1958 SC 1018 is 
thus of no help to the petitioner 

18. I may now refer to the decisions 
cited by learned counsel for respondent 
No 1 which have taken a contrarv view 

19. In Panipat Woollen and General 
Mills Co Ltd V. Industrial Tnbunal, Pun- 
jab. (1962) 1 Lab LJ 555 (Punj) it has been 
observed. 

"Tlie first point that has been raised by 
the learned counsel for the petitioners re- 
lates to a legal issue, namely, whether a 


dispute which the Government had earlier 
refused to refer, could be referred for ad- 
judication The tribunal has stated that the 
management led no evidence to support 
this contention nor did its representative 
even advert- to the issue during the course 
of arguments before the tnbunal. As this 
contention was not pressed before the tri- 
bunal, no question of examining it in these 
proceedings arises Even otherwise there 
can be no doubt that the order of reference 
under S 10 (1) is an administrative act of 
the Government If there is an industrial 
dispute, the factual existence of which could 
not really be in dispute, a fresh determina- 
tion by the Government of the question of 
the expediency of making a reference does 
not amount to a review of a question judi- 
cially determined previously and, therefore, 
a prior order of the Government does not 
affect the jurisdiction of the Government to 
exercise the statutory power under S. 10 (1) 
(c) of the Industrial Disputes Act (vide Ram 
Vilas Service, Ltd (Kumbakonam Branch) 
v. State of Madras, (1956) 1 Lab LJ 498 = 
(AIR 1956 Mad 115)”. 

20. In Rawaljiindi Victorj' Transport 
Co (Pvt ) Ltd V State of Punjab, (1964) 1 
Lab LJ 614 it has been held that an- 
nexure H would show that the Government 
had not specifically mentioned that they 
were not prepared to make a reference to 
the labour Court, as provided in S 10 (1) 
of the Act and that even if this annexure is 
construed to be such a refusal, the Govern- 
ment could review its previous decision and 
make a reference to the Labour Court. 

21. In Gurumurthy v K Ramulu 
AIR 1958 Aiidh Pra 276 the Gov- 
ernment of Madras had declined to 
make a reference of a labour dispute. The 
Government of Andhra, its successor, after 
consideration of the subsequent events, 
came to a conclusion that tliere was a dis- 
pute, which must be referred to the deci- 
sion of the tnbunal and accordinglv made 
the reference under Section 10 (l). The 
relevant obserx'ations read. 

"The fact that the Government of Madras 
declined to make a reference does not in- 
xahdate the ordei of reference made by the 
Government of Andhra. The order passed 
by the Government of Madras is an ad- 
ministrative order and is neither a judicial 
nor a quasi-judicial order. It xvas open to 
the Government of Andhra to take into ac- 
count the subsequent happenings and cir- 
cumstances and in the event of their being 
satisfied that there was a dispute, to make a 
reference under S 10 (1), and that is what 
the Goveninient of Andhra have done. 

The further contention that no reference 
can be made under S. 10 (1) without fol- 
lowing the procedure laid dowai in S 12 
(5) of the Act is unsustainable Under 
S. 10 (1) the Goxemment can make a refer- 
ence if they arc of opinion that an industnal 
dispute exists or is apprehended. Tlic juris- 
diction of the Government to make a refer- 
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ence under S. 10 (1) is independent of the 
procedure laid down in S 12 (5) ’ 

22. In Radhaknshna Mills (Pollachi) 
Ltd V. State of Madras. AIR 1950 Mad 
113 it has been held that a decision under 
S. 12 (5) of the Act is an admihistrative act 
and not a )udicial or a quasi-judicial adjui- 
catioii Such a decision has not been in- 
vested with any statutory finality' by any 
provision of the Act The naht of the Gov- 
ernment, very often it is a dut>', is not ex- 
hausted by the exercise of the power vested 
in it by S 12 (5) of the Act It could re- 
examine the question of expediency afresh. 

23. In AIR 1956 Mad 115 = (1956) 1 
Lab LJ 498 it has been held that if there 
was an industnal dispute, the factual exist- 
ence of which could not really be in dis- 
pute a determination afresh by the Govern- 
ment of the question of the expediency of 
referring such a dispute for adjudication 
under S. 10 (1) (c) of the Act did not 
amount to a review of any question judi- 
cially determined previously, and that a 
prior order of the Government under Sec- 
tion 12 (5), which refused to refei for ad- 
judication a given dispute, did not affect the 
jurisdiction of the Government to exercise 
the statutorv power conferred upon it by 
S 10 (1) (c) of the Act on any subsequent 
occasion. 

24. The contention of the learned coun- 
sel for the petitioner, that the order of tlie 
Government dated 27*8-1953 under S. 12 
(5) barred the exercise of the junsdiction 
conferred on the Goveniment by S 10 (1) 
(c) of the Act, which it exercised on 13-7- 
1954 was negatived. 


25 In Vasudeva Rao v. State of Mysore, 
(1963) 2 Lab LJ 717 (Mys) it has been* ob- 
served that It is well settled that an order 
of the Government making a reference is an 
administrah've act and not a quasi-judicial 
one, and that Government is the sole judge 
in regard to the factual existence of an in- 
dustnal dispute and of the expediency of 
making a reference. It has further been 
obserx'ed that it is hardly open to doubt 
that, as the power under Section 10 (1) has 
been conferred upon Government in the 
interests of industnal peace, the amplitude 
of the power cannot be curtailed by the 
importation of other principles unless there 
IS any warrant for them iiftlie statute itself 
and that even if at one stage Goveniment 
had come to llie conclusion that no refer- 
ence IS called for m the interests of indus- 
trial peace, it may re-examine the matter, 
whether in the light of fresh material or 
ofherwnse, and make a reference if it comes 
to the conclusion that a reference is justi- 
ficd, in the interest 6f industnal peace 


^ H Sug.nr Factones and Oil 
Mills (Pvt). Ltd Pihbhit v State of Utfai 
fradesh, (1961) 1 Lab LJ 688 = (AIR 1962 
^ L observations are — 

“One can visualize a situation where Gov- 
cnimcnl first decides not to refer a dispute 


for adjudication by the industrial tribunal 
but subsequently on receiving more reliable 
reports on the gravitj' of the situation in 
the locahtj', it decides to make a reference 
in my opinion, Govern- 
ment can always review its previous^ deci- 
sion and make a reference provided it acts 
bona fide and within a reasonable time and 
there is no statutoiy’ bar against such re- 
view ” 

27. In Champion Cycle Industnes v. 

State of Uttar Pradesh, (1964) 1 Lab LJ 

724 = (AIR 1964 All 328) it has been ob- 
served- 

“If it can refer an industrial dispute to- 
day even though it did not refer it yester- 
day it can refer it today even though it 
deliberately refused to refer it yesterday; 
its saying yesterday that it would not refer 
it does not bar its referring it today Its 
refusal yesterday to refer it does not amount 
to its deciding anything which may operate 
as res judicata or as estoppel. The State 
Government, therefore, could refer the in- 
dustrial dispute to the Labour Court in 
spite of its haling refused to do so on a 
previous day.” 

28. In Khadi Gramodyog Bhavan, New 
Delhi, v. Delhi Administration, (1988) 1 
Lab D] 79 (Delhi) it has been held that 
even if at one stage the Government had 
come to the conclusion that no reference 
was called for, it may re-examine the matter 
whether in tlie light of fresh material or 
otherwise, and make a reference if it i^me 
to the conclusion that a reference is justified, 
in the interest of industrial peace. 

29. Learned counsel for the petitioner 
has submitted that it was not necessary’ in 
(1962) 1 Lab LJ 555 (Pimj) to decide whe- 
ther a dispute which the Government had 
earlier refused to refer could be referred Jor 
adjudication as it was not pressed before 
the tnbunal. In (1984) 1 Lab LJ 644 (Punj) 
the Government had not specifically men- 
tioned in its earlier order that it was not 
prepared to make a reference. It has, 
therefore, been urged on behalf of the peti- 
tioner that the observations in these cases 
were in the nature of obiter dicta Even 
so, they are entitled to great respect as they 
appear to be considered expression of opi- 
nion on the question of law involved. 

SO. As regards the cases, namely. AIR 
1958 Aiidh Pra 276. (1963) 2 Lab LJ 717 
(Mys) and (1961) 1 Lab LJ 688 (All) it has 
been urged tliaf there was fresh material 
before the Goveniment .to revise its earlier 
decision, which was not there in the pre- 
sent case It is tnie that in cases. AIR 
1958 Andh Pra 276 and (1961) 1 Lab LJ 
688 = (AIR 1962 All 70) subserjuenl events 
were taken into consideration by the Gov- 
ernment in revnsing its earlier decision, but 
It has been held that the order declining to 
male a reference is an administrative omer 
and is neither a judicial nor a quasi judicial 
order and that being so, the Government 
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could re-examine the question of expediency 
and make a reference under Section 10 (1) 
of the Act. In (1963) 2 Lab LJ 717 (Mys) 
it has been held that the earlier decision 
refusing to refer the matter for adjudication 
could be re-examined in the light of fresh 
material or otherxvise According to this 
authonty, re-examination of the matter was 
not solely dependent on fresh matenal. If 
was permissible otherwise also. 

31. As regards the case, (1964) 1 Lab 
LJ 724 = (AIR 1964 All 328) it has been 
submitted that it was a case under Sec- 
tion 4-K of the Uttar Pradesh Industrial 
Disputes Act, which provision was analo- 
gous to Section 10 (1) of the Act, but there 
was no provision similar to Section 12 (.5) 
of the Act in the said Uttar Pradesh Act, 
and, as such, the observations in this case 
carry no force Even if the provision simi- 
lar to Section 12 (5) had been there, it 
would have made no difference to the de- 
cision of the case. 

32. With regard to (1968) 1 Lab DJ 79 
(Delhi) it has been stated that the previous 
order was revised on the recommendation 
of the Labour Commissioner, which was a 
distinguishing feature. It is true that the 
earlier decision not to refer the dispute for 
adjudication was revised on the recommen- 
dation of the Labour Commissioner, but the 
principle that has been laid down is that a 
refusal by the Government earlier to refer 
a dispute can be revised by it. No dis- 
tinguishing features have been pointed out 
in respect of cases AIR 1956 Mad 113 
and AIR 1956 Mad 115 

33. Gondhara Transport Company’s 
case, AIR 1966 Punj 354 on which reliance 
h^s been placed on behalf of the petitioner 
has been noticed and dissented by the 
Delhi High Court in (1968) 1 Lab DJ 79 
(Delhi) and, if we may say so, xvith respect, 
correctly. 

34. Having carefully considered the 
matter, my view is that a decision under 
Section 12 (5) not to make a reference is 
an administrative act and not a judicial 
or quasi judicial adjudication and such a 
decision not having been invested with 
statutory finality by any provision of the 
Act, the Government can re-examine the 
question and make a reference under Sec- 
tion 10 (1) if it is of the opinion that an 
industrial dispute exists or is apprehended. 
The earlier decision by the Government not 
to make a reference does not operate as res 
judicata. The fact that the appropriate 
Government had refused to refer an indus- 
trial dispute for adjudication could not bar 
the Government from subsequently refer- 
ring the same dispute for adjudication, pro- 
vide the conditions mentioned in section 10 
(1) are satisfied. 

35. Point No 2. — It has been argued 
on behalf of tlie petitioner that the order 
dated 16-.5-67 of the Government referring 
the disnute to the tribunal does not contain 


reasons, and, as such, it was not a proper 
order in the eye of law. Section 10 (1) of 
the Act states that when the State Govern- 
ment IS of the opinion that any industrial 
dispute exists or is apprehended, it may, at 
any time, by order in writing refer the dis- 
pute to the appropriate labour court or tri-j 
bunal. It is clear from the language ofi 
S. 10 that the power to refer the dispute toj 
the tribunal rests with the appropriate Gov- 
ernment and for making reference it may! 
give reasons and ' may not do so. T^e' 
satisfaction of the Government is the only 
condition precedent to the making of the 
order of reference. In the order dated 
16'-5-67, it has been clearly stated by the 
Government that it is satisfied that there is 
a case for reference to the tnbunal The 
order of reference meets the requirements 
of law 

36. It has been urged that reasons have 
been given in the order dated 18-4-67 re- 
fusing to make a reference, and, therefore, 
reasons should also have been given in the 
order dated 16-5-67 making a reference to 
the tribunal. This argument does not seem 
to have force in it. When a report from 
the Conciliation Officer is received on failure 
of conciliation under Section 12 (4), the 
State Government is required to consider it, 
and if, under sub-section (5) of that Section, 
it is satisfied that tliere is a case for refer- 
ence, it may make it, but if, on the other 
h.md, it makes no reference, it should re- 
cord and communicate to the parties con- 
cerned its reasons therefor. In case the 
Government refuses to make a reference, it 
is imperative for it to record reasons and 
communicate them to the parties concerned 
That IS why reasons were recorded in the 
order dated 18-4-67 and communicated tji 
the parties. No such reasons are required 
to be given in the order of reference to the 
tribunal. What is required m such an 
order is satisfaction of the Government that 
there is a case for reference to the tnbunal. 
This being the position, no reasons were 
necessary to be recorded in the order of 
reference dated 16-5-67 and it was not bad 
on that account. 

36-A. Point No. 3 — It has been contend- 
ed that the order dated 16-5-67 of the Gov- 
ernment making the reference to the tnbu- 
ii.il revising its earlier order dated 18-4-67 
lefusiiig to make a reference was made in 
violation of the principles of natural justice 
.uid, therefore, its validity could be chal- 
lenged, After the order dated 18-4-67, 
Shn Dhingra made representation Ex. D. 1 
dated 25^-67 requesting the Government 
to reconsider the matter and refer the dis- 
pute for .idjudicatioii to meet the ends of 
justice. It has been argued on behalf of 
the petition! r that the representation dated 
25-4-67 of Shri Dhingra amounted to a 
lieanng to him by the Government. No 
opportiinilv vv-as given to the petitioner to 
pul ils point of view before the Govem- 
inciil Therefore, tho order dated 16-5-67 
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was illegal and ins'alid, being against the 
pnnciples of natural justice On facts as 
well as m law, this argument does not seem 
to be sustainable 

37. It may be recalled that after his 
services were terminated, Shri Dhingra made 
a representation to the Conciliation Officer 
(Annex-ure B) for starting conciliahon pro- 
ceedings On his representation, the Con- 
ciliation Officer started proceedings and 
made a failure report The petitioner gave 
detailed representations to the conciliation 
officer dunng conciliation proceedings and 
after the submission of the failure report, to 
the Goiemment challenging the report made 
b>' tlie conciliation officer The Government 
on 18-4-67, did not consider it to be a fit 
case for reference to adjudicabon. There- 
after, Shri Dhingra requested the Govern- 
ment bv his representation dated 25-4-67 to 
reconsider its decision This representation 
contains no new material In it, Shri Dhingra 
has reiterated that he is a xvorhman xvithm 
the meaning of the Act, which is the posi- 
tion he has tahen from the very inception 

38. In this connechon, reliance has been 
placed on behalf of the petitioner on Ram- 
bhau Sakharam Nagre v. D G. Tatke, AIR 
1959 Bom 538 In tins case, the Govern- 
ment of the State of Bombay by a notifica- 
tion issued by them on the 19th Apnl, 1955 
fixed Mages for xxorkers in Bidi manufactur- 
ing concerns in certain areas at the rate of 
Rs 2/2 per thousand bidis By the x-arious 
notifications, the manufacturers in certain 
areas xx ere exempted, xx'hich (ex'emption) xx-as 
extended from time to time bll 31-12-1956, 
Tlie exemption, however, xx-as xxithdraxx-n or 
cancelled by the Cox-emment by notification 
dated 22nd August, 1956 effectix-e from 1st 
September, 1956 On behalf of the bidi 
xvorkers it xvas contended that consequent 
upon the xxithdraxxal of the exemption, they 
became entitled to the xvages at the rate of 
Rs. 2/2 per thousand bidis from 1st Septem- 
ber 1956 to 31st December, 1956 ITie 
oxxners of the bidi manufacturing concerns, 
XX ho XX ere respondents contested this claim 
on the ground that, before xxathdraxx-ing the 
exemption already granted, the State Gox-- 
eniment g.ixe a he.anng to the representatix-e 
of the xxorkers, but gaxe no opportunity' to 
the employers to put their x-iexxs before 
them, and, as such, the notification xx-ith- 
drawmg the exemption xxas inx-alid. It has 
been obserx'cd- 

“\%5iere there are txxo parties in a contro- 
x-ersx', as in the present case xxhere the 
parties arc employers and the emploxees, a 
fair opportunitv must ahx-ays be given to 
both of them in corrcctinc 'or contradicting 
.my rclexant statement prejudicial to their 
vic.v. In the present case, n xxotild appear 
that after the exemption from the applica- 
tion of the Act xx-as granted bv the State 
Goxemment by its notifications, 'Mr Kagrc, 
a rcprcscntatixc of the employees, met the 
authorities of the Goxemment and discussed 


tlie matter xx-ith them The Gox-emment 
there^er gax-e no opportunity to the em- 
plox'ers to put their x-iexx-s before them It 
xx-as impossible for the employers to knoxv 
xx-hat might have been stated by’ Mr. Nagre 
to the State Gox-emment. It is not irnpro- 
bable that the statements made by' Mr. Nagre 
to the State Government might have been 
prej'udicial to the interests of the employers 
m xx’hich case it xvas but fair to gix-e an 
opportunity- to the employers to correct or 

contradict those statements As 

the notification xxatbdraxx-ing the exemption 
xx-as issued arbitrarily' by’ the State Gox'em- 
ment in this case, xve must uphold the con- 
tention of Mr. Kotxx-al pressed before us on 
behalf of the employers, the oxx-ners of the 
bidi manufacturing concerns, that it xx-as an 
illegal and mx’alid notification ” 

39. This case has no apph'cation to the 
facts of the present case inasmuch as it is 
not the case of the petitioner that Shri 
Dhingra met any authorities of the Gox'cm- 
ment and discussed the matter xxith them. 
The representation dated 25-4-67 filed by 
Shri Dhingra did not amount to a hearing 
as it merely contained a request for reconsi- 
deration xxnth no nexx’ material incorporated 
m it In fact, nexx- matorial there could be 
none in this case as the entire dispute cen- 
tred round the petitioner’s stand that Shri 
Dhingra xx-as not a xx-orkman and Shri 
Dhingra’s stand that he xx-as a xx-orkman 
xx-ithm the meaning of the Act. The i-es- 
pectixe point of xiew of the parties xx'as 
fully before the Gox-emment xvnen it made 
the order dated 18-4-67 and, thereafter, 
xx-hen it thought it expedient to rex’erse it 
by’ the notificah'on dated 16-5-67 making a 
reference to the tribunal The aforesaid 
Bombay case is clearly distinguishable from 
the facts of the present case. 

40. 1 may noxv refer to some authorities 
holding that no hearing in such a case is 
necessary-. 

41. In Nagalinga Nadar Sons, Firm v. 
Ambalapuzba Taluk Head Load Conx-eyance 
Workers Union, Alleppey, AIR 1951 Trax'- 
Co 203 a similar question xxas raised, xxhich 
xxas repelled in these xx-ords — 

"Noxv I shall proceed to consider the fifth 
point raised before me \-iz , that the order 
of reference is invalid as in making it Gox-- 
emment did not conform to the rules of 
natural justice. WTiat was urged xxas that 
Gox-emment did not issue notice to the peti- 
tioners or hear them before referring the 
dispute to the Tribunal I am not aware 
of any- laxv or rule that ex-cn xxhere any 
judicial function is not inxolxed an autho- 
rity should gix'e notice or liear both sides 
to a controxersy- before it takes action sanc- 
tioned by- laxx-. As far as I understand the 
position it is a pure executixe or administra- 
lixe act of Gox'emmcnt to refer an industrial 
dispute to a Tribunal appointed by them 
In my- x-iexx- there is no substance in this 
contention " 
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42 . Similarly, in AIR 1956 Mad 113 it 
has been held that failure to give notice of 
reference to the management does not 
vitiate the exercise of the statutory power 
vested in Section 10 (1). 

43. In B. N. Elias and Co. Private Ltd. 
V. G. P. Mukherjee, AIR 1959 Cal 339 
while holdii5g that the Government is not 
bound to give notice to the parties or to 
hear them, it has been observed- 

“It is now well settled that the order of 
reference under Section 10 (1) of the Indus- 
trial Disputes Act is an administrative act 
and that the expediency of maldng a refer- 
ence is a matter entirely for the Government 
to decide, see State of Madras v. C. P. 
Sarathy, 1953 SCR 334 at pp 346-347 = 
(AIR 1953 SC 53 at p. 57). The Govern- 
ment is not bound to give notice to the 
parties or to hear them before making the 
order of reference.” 

44. In (1968) 1 Lab DJ 79 (Delhi) it 
has been held that where the Government 
refuses to refer the dispute, it is open to 
it to revise and such a revision can be made 
without notice to the parties. 

45. The Government was not bound to 
give notice to the parties or to hear them 
before making the order of reference. There 
was no xnolation of the principles of natural 
’justice in this case. 

46. Point No. 4: — It has been urged 
that no industrial dispute had been raised 
by the employee with the petitioner and, 
as such, the reference was not competent. 
This is not so. The employees services 
were terminated by the petitioner on 16-12- 
66. Immediately thereafter, he moved an 
application before the Conciliation Officer 
challenging the termination of his services 
and requesting for reinstatement. The peti- 
tioner opposed his reinstatement. It can- 
not, in the circumstances, be said that no 
industrial dispute had been raised by Shri 
Dhingra wath the petitioner. Reliance has 
been placed on behalf of the petitioner on 
the decision of the Supreme Court in Sindhu 
Resettlement Corporation v. Industrial Tri- 
bunal of Gujarat, AIR 1968 SC 529. In 
this case, the retrenched employee and the 
Union had confined their demand to the 
management to retrenchment compensation 
only and did not make any demand for re- 
instatement. That being so, the reference 
made by the Government under Section 10 
in respect of reinstatement was held by the 
Supreme Court to be not competent. It 
was held that the only reference, which the 
Government could ha\e made had to be 
related to payment of retrenchment com- 
pensation. In the present case, the dispute 
is about wrongful termination of tlie em. 
ployee’s services and the demand is about 
reinstatement. The reference relates to it. 
The said Supreme Court decision is thus 
clearly inapplicable. 

47. The decision of this point also goes 
against the petitioner 


48. For the aforesaid reasons, the writ 
pehfion fails and should be dismissed with 
costs. 

49. BHANDARI, J.: I agree with my 
learned brother. I however take this op- 
portunity of making some observ’ations on 
the various points raised by learned counsel 
for the petitioner. 

50. The first point raised is that the 
State Government having refused to make a 
reference to the Industnal Tnbunal on 18th 
Apnl, 1967, had no power to make a refer- 
ence on 16th May, 1967. The power to 
make a reference to the Industnal Tnbunal 
IS vested in the State Government under 
Sechon 10 (1) (d) of the Industnal Dis- 
putes Act, 1947 (hereinafter referred to as 
the Act). This power is of purety adminis- 
trative nature. The exercise of tihis power 
depends entirely on the opinion of the Gov- 
ernment and such opimon is subjective 
which cannot be challenged in a court of 
law'. Reference may be made in this con- 
nection to the State of Madras v. C. P. 
Sarathy, AIR 1953 SC 53. The argument, 
however, is that once this power has been 
exercised by refusing to make a reference, 
it cannot be exercised again by making a 
reference. It is urged that the expression 
“at any time” occurring in Section 10 (1) (d) 
means at one time or only once This is 
not the hteral meaning of the ex-pression "at 
any time” nor this meaning can be discern- 
ed in the context of Section 10 (1) of the 
Act The words “at any time” only empha- 
sise that there are no restrictions on the 
power of the appropriate government to 
refer tho industrial dispute provided that 
it is of opinion that such dispute exists or 
is apprehended There is no restriction or 
impediment for the appropriate government 
to form one opinion and then to form an- 
other opmion which may be altogether con- 
trarj' to its first opinion nor can a court of 
law review the decision of the appropriate 
gov'emment to refer a dispute even though 
it has material on record that earlier that 
veiy Government had refused to make a 
reference. The decision of AIR 1966 Punj 
354 that the words “at any time” refer to a 
period which commences wath the issue of 
demand notice or with any other legal 
steps bv which the proceedings are initiated 
for making a reference and terminates wath 
an order of the appropriate government 
either making a reference or declining to 
make it does not appear, if I mav sav' so 
with respect, to be correct. It is not neces- 
saiy that there must be any regular proceed- 
incs before the appropnate government for 
making a reference nor does it seem pro- 
per to infer that there is any termination of 
the power to make a reference when the 
appropriate government declined to make it 
at one stage. 

51. Learned counsel for the petitioner 
has urged that the Supreme Court in AIR 
1958 SC 1018 has taken the view that the 
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appropriate government has no power to 
cancel or supersede a reference made under 
Section 10 (1) of the Act and has further 
held that such power cannot be claimed by 
the appropnafe government by implication 
under Sechon 21 of the General Glauses Act. 
It has been urged that the same principle 
should apply when the appropnate govern- 
ment has declined to make a reference at 
one stage and it should be held that the 
appropnate government had no power to 
cancel or supersede that order. In my 
humble opiraon, there is an obvious fallacy 
in this argument. By making a reference 
th§ appropriate Government altogether 
divests itself with the subject-matter of the 
reference and sends the matter to a Tnbu- 
nal constituted under the Act to be decided 
m accordance wth law After making tlie 
order of reference, tlie subject-matter of 
reference does not remain in the hands of 
the State Government The reference pro- 
ceedings go exclusively xvithm the junsdic- 
lion of the Tnbunal. . This has been pointed 
out by their Lordships of the Supreme Court 
in the State of Bihar’s case, AIR 1958 SC 
1018 (supra) in the following observations 


The scheme of the provisions in Chap- 
ters III and IV of the Act would thus ap- 
pear to be to leave the reference proceed- 
ings exclusively xvithin the jurisdich'on of 
the tnbunals constituted under the Act and 
to rnake the awards of such tribunals bind- 
ing between tlie parties, subject to the spe- 
cial powers conferred on the appropriate 
government under Sections 17A and 19. The 
appropnate government undoubtedly has the 
initiatix^e in the matter It is only' where it 
makes an order in writing referring an in- 
dustnal dispute to the adjudication of the 
tnbunal that the reference proceedings can 
commence, but the scheme of the relevant 
provisions would prima facie seem to be 
iiiTOnsistent xxnth any power in the appro- 
priate government to cancel the reference 
made under Section 10 (1).” 


The same cannot be said xvhen the appro 
pnate Government has refused to make i 
reference The power to make a referenci 
at any subsequent lime remains in the ap 
propriafe goxenimeiit and unless there is ai 
express prohibition in the exercise of tha 
power, it cannot be said that that power i 
exhausted This also follows if the proxd 

A^r "I General Clause 

Act, 189 1 , are applied Their Lordships o 

tJ'e Stale of Bihar 
AIR 1958 SC 1018 (supm) did not lav down 
hat section 21 xxall not apply eveii xvhei 
the power to make a reference is still n 
me hands of the Gox-eminent. To take i 
himihar example, a Slate Goxenimeiit inai 
decline to sanction prosecution of a goxeni 
rnent sen, ant at one time .uid m.ix rexisi 
Its opinion and sanction his prosecution Lite 
on But once prosecution has been launch 
ccl in a cnminal court, it does not he j, 


the hands of the State Government to with- 
draw the case except under the provisions 
laid down in the Code of Criminal Proce- 
dure. The reason is that havnng sanctioned 
the prosecuHon, the matter, so far as the 
prosecution is concerned, has gone out of the 
hands of the State Government But as 
long as it remains in the hands of the State 
Government, it can change its mind at any 
time 

52. Learned counsel has argued tliat 
whatever may be the position, xvhen the 
order refusing to make a reference is made 
in a case in xx’hich section 12 of the Act 
has not been resorted to, but xxhen a refer- 
ence has been refused under sub-section (5) 
of Section 12, it is not possible for, the ap- 
propnale government to rex’ise its order of 
refusal to make a reference. It is urged 
that under Section 12 (5) of the Act, the 
appropriate government has to record its 
reason for not making a reference after re- 
ceiving a report from the conciliation officer 
and to communicate the said reasons to the 
parties concerned and it cannot be enx'isaged 
that the appropnate government should be 
granted the power of reversing its order for 
xvhich reasons have been assigned and those 
reasons are communicated to the parties con- 
cerned In this connection it may be point- 
ed out that power to make a reference is 
contained in Section 10 (1) of the Act and’ 
not in anything c-ontained in Section 12 (5) 
That power cannot be said to be exhausted 
ex-en when an order has been made refusing 
to make a reference under Section 12 (5) 
and reasons for not making a reference have 
been recorded and communicated to the 
paiti’es concerned Learned counsel has 
mainly reh'ed for his contention on the fol- 
lowing observ'ations in AIR 1938 SG 1018 
(supra) 

“There is another consideration which is 
relex-ant in dealing with this question Sec- 
tion 12 xvhich deals xxith the duties of the 
conciliation officer provides in substance 
that the conciliation officer should try his 
best to bring about settlement betxveen the 
parties. If no settlement is arrived at, the 
conciliation officer has to make a report to 
the appropriate government, as provided in 
sub-section (4) of Section 12. This report 
must contain a full statement of the rele- 
xant facts and circumstances and the rea 
sons on account of xvhich in the opinion of 
the officer the settlement could not he amV- 
ed at. Sub section (5) then lays doxx-n that if, 
on a consideration of the report, the appro- 
pnate goxeniment is satisfied that there is 
a case for referenc-e to a board, labour 
Court, tnbunal or national tnbunal. it may 
make such a referenc-e T\Tiere the appro- 
pnate gox-eniment does not make such a 
reference it shall record and communicate 
to the parties coiicenicd its reasons therefor 
Tins proxision imposes on the appropriate 
gox’t. an obligation to rec-ord its reasons 
for not making a reference after receiving a 
renort from the rnnciliatiun officer and to 
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communicate the said reasons to the parties 
concerned. It would show that when the 
efforts of the conciliation officer fail to 
settle a dispute, on receipt of conciliation 
officer’s report by the appropnate govern- 
ment, the government would normally refer 
the dispute for adjudication; but if the gov- 
ernment is not satisfied that a reference 
should be made, it is required to communi- 
cate its reasons for its decision to the parties 
concerned. If the appellant’s argument is 
accepted, it would mean that even after the 
order is made by the appropnate govern- 
ment under Section 10 (1), the said govern- 
ment can cancel the said order without 
giving any reasons. This position is clear- 
ly inconsistent with the policy underljang 
the provisions of Section 12 (5) of the Act. 
In our opinion, if tlie legislature has in- 
tended to confer on the appropriate gov- 
ernment the’ power to cancel, an order made 
under Section 10 (1), the legislature would 
have made a mecific provision in that be- 
half and would have prescribed appropriate 
limitations on the exercise of the said power ” 

The aforesaid observations have been 
made only to point out that while reasons 
are to be recorded and to be communicated 
to the parties concerned, when the appro- 
priate government is following the proce- 
dure under Section 12 (5) and refusing to 
make a_ reference, it would be against the 
spirit of section 12 (5) to hold that the ap- 
propriate goveniment would have the 
liberty to cancel tlie order of reference with- 
out giving any reasons under Section 10 (1). 
Cancelling of an order of reference is 
virtually refusing to make a reference for 
which reasons are to be assigned. Cancel- 
lation of an order of reference svithout as- 
signing any reasons would be clearly incon- 
sistent with the policy underlying S. 12 (5) 
and Section 12 (5) contemplates assigning 
reasons for making a reference 'These ob- 
servations cannot be construed as affording 
any help to the argument that even when 
a reference has been previously refused and 
reasons for such refusal were recorded and 
communicated to the parties concerned, the 
appropriate government cannot review this 
order and make a reference 'The policy 
underljing the provisions of Section 12 (5) 
is that order of refusal to make a reference 
must be made after recording reasons there- 
for and such reasons must be communicated 
to the parties concenied 'Tlie policy may 
be that referenc*e may not be refused on 
flimss grounds or it may be tliat the parties 
concealed ma> on refusal by an appropriate 
uovemment to make a reference take such 
steps that they tliink proper for settling 
their disputes. But making a referenc-e does 
not in an>' nay conflict with the policv that 
may be tinderliing the provisions of Sec- 
tion 12 (5) of the .A.ct. Tlie aforesaid ob- 
servations rather impliedly convey that 
under Section 10 (1), recording of reasons 
is not necessary. 


53. In my humble opinion, the view 
taken by the Punjab High Court in AIR 
1966 Punj 354 (Supra) is not correct. The 
other cases in which that view has not been 
accepted have been referred to m the iu&- 
ment of my learned brother and I need not 
refer to them over again. In my humble 
opinion, the view taken in these cases is 
correct even though in some of the cases 
this view has been expressed only by way 
of obiter dicta. 

.54. It will be proper in my view to dis- 
pose of the thira point raised by learned 
counsel for the petitioner at this stage. It 
has been urged that the order making the 
reference was passed in violation of the 
principle of natural justice as the order 
was passed after receiving the representa- 
tion from the respondent No 4, and no 
notice of this representation was given to 
the petitioner nor was any opportunity 
afforded to him to have his say on this re- 
presentation. Apart from the facts of the 
instant case, the broader question is whethei 
the principles of natural justice are to be 
followed in a case like this 

55. I have already pointed out that 
making of a reference under Section 10 (1) 
IS purely an administrative act. The Supreme 
Court has clearly said in AIR 1953 SC 53 
(supra) that the court cannot canvass the 
order of reference closely to see if there is 
any matenal before the Goveniment to sup- 
port its conclusion as if it was a judicial or 
<iuasi-judicial determination. 'Tliis being 
the position, the court is equally incompe- 
tent to see whether any principles of natu- 
ral justice have been , followed or not in 
making the order of reference. It has been 
stressed that by making a reference the 
rights of the petitioner are senously jeopar- 
dised as a new liability may be imposed on 
him to keep the respondent No 4 in employ- 
ment in case the industrial tribunal directs 
him to do so under the provisions of the 
Act. It IS contended that under the gene- 
ral law, by illegally terminating the servi- 
ces of an emploj'ee, the emplo)er incurs 
the liability to compensate the employee but 
he is under no obligation to keep him under 
employment but the Act casts on the em- 
ployer the liability to keep even an undesir- 
able employee in employment if such is the 
decision of the industrial tribunal It is 
urged that order of such a nature when it 
is passed against the employer in super- 
session of the earlier order refusing to make 
a reference must be passed after notice to 
the employer and after giving an oppor- 
tunity to have his say on the representation 
made by the employee. 

56. Learned counsel for the petitioner 
has relied on the decision of the House of 
Lords in the Board of Education v. Rice, 
1911 AC 179 and on the decision of the 
Bombay High Court m AIR 1959 Bom 538. 

.57. Before I Lake these cases info consi- 
deration, I may make some general obser- 
vations. 
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58. The circumstances under which a 
writ of Certioran may be issued are laid 
do\s’n in the follosving passage of Lord At- 
kin, L J in Re\- V Electncity Commissioner, 
E\ parte London Electricitj' Joint Commit- 
tee Co, (1924) 1 KB 171 

the operation of the writs of pro- 
hibition and certiorari has extended to con- 
trol the proceedings of bodies xxhich do not 
claim to be and would not be recognised 
as, courts of )ustice MTierever any body 
of persons having legal authonty to deter- 
mine questions affecting the rights of sub- 
3 ects, and having the dutj’ to act judicially, 
act in excess of their legal authoritx', they 
are subject to the controlling jurisdiction of 
the King’s Bench Division exercised in these 
wnts ” 

Lord Reid in a recent judgment of the House 
of Lords in Ridge v Baldwin, 1964 AC 40 
has explained that the judicial element may 
be inferred from the nature of the power 
conferred on an authoritx’ This x’iexx' must 
be taken to be approved by the Supreme 
Court in Associated Cement Companies Ltd 
\’. P N Sharma, AIR 1965 SC 1595 xx’here 
It has been observed that 

“In dealing with questions as to xx’hether 
any impugned orders could be rex’ised under 
Article 226 of our Constitution, the test 
prescnbed by Lord Retd in this judgment 
maj' afford considerable assistance ” 

Now in a case in which administratix’e 
authonty is to decide a dispute in a quasi- 
judicial manner, the pnnciples of natural 
justice may be applied The right of hear- 
ing is a rule of natural justice. About this 
nile Wade has observed in Administrative 
Law, 1961 Edition at page 142 that 

the courts took their stand sex’e- 
ral centuries ago on the broad principles 
that bodies entrusted with legal poxver 
could not validly exercise it xvithout first 
heanng the person xxlio xx'as going to suffer 
This principle xx'as applied x’erj' widely to 
administrative as xxell as to judicial acts, 
and to the acts of individual ministers and 
officials as xvell as to the acts of collective 
bodies such as justices and committees It 
extended into almost every’ sphere of ad- 
ministration until, not many years ago, an 
unexpected reaction set in The hy’pothesis, 
on which the courts built up their jurisdiction 
xxas that the duty to give ex’erj’ x’iclim a 
fair hearing was just as much a canon of 
good administration .is of good legal proce- 
dure If the court cannot control administni- 
t we discretion xxifhinits projier sphere, it can 
.it le.'ist see that the discretion is not exercis- 
ed xx-ithont consideration of both sides of the 
case. Nothing is more likely to conduce to 
lost and right decisions than the li.ibit of 
first giving a heanng to any affected party. 
All power needs to be so exercised, regard- 
less of xxhethcr it is judicial or adminLstr. 1 - 
tixe In enforcing this principle, therefore, 
the courts haxe found an important piece 
ot common ground on which to b.iss Ijoth 
legal and administratix e justice.’ 


It can be x'ery’ well x’isuahsed that in a 
country' not covered by’ Constituh'on the 
courts in order to safeguard the nghts of 
parties rightly’ inferred that even, an admi- 
nistratix'e tribunal should decide their^ rights 
folloxxnng the pnnciples of natural jushce. 

But nevertheless tlie case must be such in 
xvhich either from the constitution of the 
authority' or the nature of the dispute or 
from the statutory provision under which 
that authonty’ is ex-ercising the jurisdicbon, 
it may’ be inferred that the case is to be 
decided in a quasi-judicial manner. Before 
say’ing that an admmistrahve authority’ has 
X’lolated the principles of natural justice, it 
must be held that the authonty xx’as duty’- 
bound to adopt judicial approach. 

59. Now I take into consideration the 
decision of the House of Lords relied on 
by’ learned counsel for the petitioner The 
folloxving observations in tliat case xvere 
relied on 

“Comparatively' recent statutes have ex- 
tended if they hax’e not origmated, the prac- 
hce of imposing upon departments or 
officers of State the duty’ of deciding or 
determining questions of vanous kinds In 
the present instance, as in many’ others, 
xvhat comes for determinaUon is sometimes 
a matter to be settled by discretion, invol- 
ving no l.iw It will, I suppose, usually 
be of an administrative kind, but sometimes 
it xvill involve matter of l.ixv as xx’ell as mat- 
ter of fact, or even depend upon matter of J 
laxv alone In such cases the Board of 
Education xsall have to ascertain the law* 
and also to .iscert.un the facts. I need not 
add that in doing either they must act in 
good faith and fairly listen to both sides, 
for that is a duty’ lying upon every one xvho 

decides anything They can obtain 

information in any xvay’ they’ think best, al- 
W’ays giving a fair opportunity’ to those xvho 
are parties in the controx’ersy for correct- 
ing or contradicting any relex’ant statement 

prejudicial to their x'iexv The 

Board is in the nature of the arbitral tnbu- 
nal, and a Court of law has no jurisdiction 
to hear appeals from the determination 
either upon Jaw or upon fact. But if the 
Court IS satisfied either that the Board haxe 
not acted judicially in the xxay I hav’e des- 
cnbed, or hax'e not determined the ques- 
tion XX Inch they’ are required bv the Act to 
determine then there is a remeidy by’ manda- 
mus and certioran ’’ 

It may be noted that in that case. Lord 
Lorebum had expressed the viexv that the 
Board xvas in the nature of arbitral tribunal 
and xx’as to act judicially’. Lord Haldane 
approved these observations of Lord Lorc- 
buni in Local Govenimenf Board x’ .Ali- 
hdge 1915 AC 120. It xx’as observed that 
in deciding the appeal the local government 
or the Board must act judicially’. Tliey 
must cleal xxith the questions referred to 
them xx’ithoiit bi.as and they must give to 
each of the parties the opportunitv of ade- 
quately representing the case Tliose ob- 
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servations of Lord Lorebum cannot be of 
any assistance to the petitioner unless it is 
held that the State Government was bound 
to act in quasi-judicial manner in referring 
the dispute to the industrial tribunal; but it 
is conceded that Ihrs is not so. 

60. The Bombay High Court in Ram- 
bhau Sakharam Nagre’s case (supra) has re- 
lied on that aforesaid ohserv'ations of Lord 
Lorebum for taking the view that even 
when an authontv' is exercising purely ad- 
ministrative power, its action can be quash- 
ed on the ground that it w'as arhitraiy' as it 
heard one of the parties affected while de- 
m'ed the right of hearing to the other In 
my humhle opinion, administrative act which 
IS based on a policy may appear to be arbi- 
trar>' to some minds but this does not mean 
that it IS illegal. The ver\’ foundation for 
applying the rales of natural justice is that 
the autnonty' must be bound to adopt judi- 
cial approach to the question before it. If 
this latter element is lacking, the act of such 
authority could not be illegal simply because 
one or the other part\' whose interests are 
affected have approacfied and had put its 
case before it behind the back of the other. 
It may not be proper to grant heanng to 
one party behind the back of the other, but, 
strictly speaking, the order passed by the 
authority is not illegal I may draw sup- 
port for this view on the following obserx’a- 
tions of their Lordships of the Supreme Court 
in Lala Shri Bhagwan v. Ram Chand, AIR 
1963 SC 1767: 

“When a legislative enactment confers 
jurisdiction and power on any authonty or 
body to deal with the rights of citizens, it 
often becomes necessary to enquire whether 
the said authority or body is required to act 
judicially or quasi-judicially in deciding 
question entrusted to it by the statute. It 
sometimes also becomes necessary' to consi- 
der whether such an authonty or body is a 
tribunal or not. It is well known that even 
administrative bodies or authorities which 
are authorised to deal wnth matters within 
their jurisdiction in an administrative man- 
ner, are required to reach their decisions 
fairly and objectively: but in reaching their 
decisions, they would be justified in taking 
into account considerations of policy. Even 
so, administrative bodies may', in acting 
fairly and objectively, follow the principles 
of natural justice, but that does not make 
the administrativ'e bodies, tribunals and does 
not impose on them an obhgation to follow 
the pnnciples of natural justice.” 

In my humble opinion, the decision of the 
Bombay' High Court is not correct. 

61. This being the position, the order 
of the State Government refusing to make 
a reference cannot be quashed even if any 
hearing was not granted to the petitioner 
after receiving the representaHon ot respon- 
dent No. -1. Apart from this, as pointed 
out by my learned brother, there was noth- 
ing more in the representation made by res- 


pondent No 4 except that a number of 
aiithonties were cited to show that the ques- 
tion whether respondent No. 4 was "work- 
ing or not should be better left to be de- 
cided by the Industrial Tnbunal. 

62. Now I take up point No. 2 The" 
contention of learned counsel for the peti- 
tioner IS that the Government could not 
make an order of reference without giving 
reasons for the same In my humble opi- 
nion, this contention must be rejected for 
the reasons already given by me I may 
further add that even a body which is re- 
quued to act in a quasi-judicial manner 
need not give reasons tor arriving at a deci- 
sion In this connection I may refer to the 
following passage contained in Judicial Re- 
view ot Administrative Action by S. A. de 
Smith at page 109: 

‘The rules of natural justice are not rigid 
norms of unchanging content. Each of the 
two mam rales embraces a number of sub- 
rales which may vary in their apphcation 
according to the context But it is clear 
that natural justice does not require that 
administrative adjiidicahon be conducted in 
public or that reasons be given lor deci- 
sions ” 

63. Now I take up point No; 4. The 
contention of learned counsel for the peti- 
tioner is that before the respondent No. 4 
went to the Regional Assistant Labour Com- 
missioner and Conciliation Officer, he had 
not raised any dispute with the petitioner 
inasmuch as he had not made any demand 
from the petitioner for re-instatement. This 
argument is not raised in the writ petition 
and we cannot permit it to be raised at the 
stage of arguments as it involves a question 
of tact Moreover, this argument has no 
force so far as the making of reference is 
concerned because by the bme the refer- 
ence was made by' the State Government on 
16th May, 1967, the respondent had clear- 
ly raised a dispute w'ith the petitioner be- 
fore the Conciliation Officer for his re- 
instatement, and the State Government was 
referrmg this dispute to the Industrial 
Tribunal. 

64. The result of the aforesaid discus- 
sion is that the reference made by' the State 
Gov'emment to the Industrial Tnbunal by 
its order dated 16th May’, 1967, is not bad 
and cannot be quashed. 

65. BY THE COURT: The wnt peti- 
tion is dismissed with costs. 

RGD Petition dismissed. 
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Cu-a P. C. (190S), S. llo, O. 40, E. 4 
and O. 43, R. 1 (S) — Application under 
O. 40, R. 4 (c) — No prajer for attachment 
and sale of receiver’s propertj* — Applica- 
tion dismissed — Order of refusal not ap- 
•pedable as it is not one under O. 40, R. 4 
— Revision lies. 

The operative part of O. 40, R. 4 clearly 
goes to show that a direction for attach- 
ment and sale of receivers properU’ is con- 
templated b\ the Rule (Para 2) 

\^Tiere in an apph'cation against the re- 
ceiver that he has committed default under 
O. 40, R 4 (c), there is no prayer that, for 
making good the loss, the receiver’s pro- 
pertj' may be attached and sold, and the 
application is dismissed, the order dismiss- 
ing the apphcation cannot be said to be 
one contemplated by O 40, R. 4 and, there- 
fore, the order is not appealable imder 
O. 43, R 1 (S) As no appeal would lie 
against such order, revision is maintainable. 
AIR 1963 Mvs 173, Discussed, .\1R 1922 
Mad 234 and AIR 1954 Mad 535, Relied 
on, (1-908) ILR 35 Cal 568 and (1911) 14 
Cal LJ 445 and .AIR 1920 Pat 220 and 
AIR 1920 Pat 703 and .AIR 1925 Rang 
266, Ref (Para 2) 

Cases Referred: Chronological Paras 

(1963) -AIR 1963 M\s 173 (\’ 50) = 
Yirappa Mallappa v. K.. S. Desh- 
pande 2 

(1954) AIR 1954 Mad 535 (\* 41) = 
19^1 Mad LJ 8, P. Krishnamiuthy 
V. P. Ramalingaj-j-a 2 

(1925) AIR 1925 Rang 266 (V 12) = 

ILR 3 Rang 31S, Arunachellam 


Chettiar v. U Po Lu 2 

(1922) -AIR 1922 Mad 234 (V 9) = 

65 Ind Cas 403, R M. P. Palaniappa 
Chetti V. M S. A. P. L. Palaniappa 
ChetU’ 2 

(1920) AIR 1920 Fat 220 (V 7) = 

4 Pat LJ 636 = 54 Ind Qis 207 = 

1920 Pat HCC -35, Ganesh Lai v. 

Satva Naravan Singh 2 

(1920) .AIR 1920 Pat 703 (Y 71 = 

5 Pat LJ 97 = 55 Ind Cas 15 = 

1920 Pat HCC 121, Samhantta 

Singh v. Bhag\s-ati Singh 2 

(1911) 14 Cal Lj 445 = 12 Ind Cas 
780, Mohini Mohan Patra v. Barada 
Kanta Sirkar •■> 

(1908) ILR 35 Cal 568 = 12 Cal 
M'N 648. Keshobati Kumari v. Mac- 
gregor 2 


D. K. Soral, for Petitioner; J. S Rastop. 
for Non-petitioners 

ORDEIR: The plaintiff filed a suit 

agaiast Manohar Lai, Bhan Mai and Jamna 
Lai in the Court of Munsiff, ICota, on 5-11- 
60 for dLssolution of partnership .and for 
rendition of accounts A preliminary' de- 
cree v.^ passed on 9-2-61, and Shri Kan- 
naiya Advocate, who had alreadv been 
a. receiver during the pendencv’ 
of the suit, was also appointed commissioner 
to go into the accounts and to carry out the 


directions contained in the preliminary de- 
cree. AWiile the matter* was pending for 
passing of final decree, an apph'cation svas 
made by the plaintiff on 12-5-63 to the 
effect that the receiver, viz. Shri Kanhaija 
LaU had not carried out his duties inasmuch 
as he did not file the report in time and 
also did not file suits against several deb- 
tors of the partnership firm ssath the result 
that claims amounting to about Rs. 20,000/- 
due to the firm, became time barred It 
was, therefore, prayed that the receiver 
Shri Kanhaiyalal may be directed to make 
good the loss occasioned to the plaintiff on 
accoimt of Iris'' gross negligence in carrj'ing 
out his duties as a receiver. Shri Kanhailal 
gave a written reply and refuted the allega- 
tions made against him. He pleaded that 
he had filed a number of suits, some of 
which liad been decreed. He also submit- 
ted that the parries had not co-operated 
with him in ^closing the correct state of 
afibirs of the firm. He further stated that 
the firm used to keep duplicate and tripli- 
cate sets of accounts with the result diat 
the correct position of the firm could not 
be known without the assistance of the 
parties The learned Munsif recorded the 
statement of the plaintiff Gulab Singh on 
5-2-64 and by his order dated 25-2-B4 dis- 
missed the plaintiff's application holding that 
there yvas no material on the record on the 
basis of which the receiver could he made 
liable for parent of any amount to the 
plaintiff. -Aggrieved by the order of the 
learned Munsif the plaintiff has filed this 
revision. 

2. Mr. Rastogi, learned counsel for the 
non-petitioner Mr. Kanhah'alal, raised a pre- 
liminary' objection regaring the maintain- 
ability' of the revision He urged that the 
order \mder revision clearly falls yyithin the 
ambit of Order 40 Rule 4 C. P. C-, even 
though no provision has been mentioned in 
the application. It is argued that an order 
passed under Order 40, Rule 4 C. P. C is 
appealable under Order 4-3 Rule 1 fS). 
C. P. C. and since no appeal has been filed, 
this revision is not maintainable For a* 
correct decision of the point raised by Mr- 
Rastogi, it is necessary to see yvhether the 
order passed by the learned Munsif comes 
yvithin the ambit of Order 40 R. 4, C. P. C. 
yyhich reads as folloyvs- — 

"Order XL, R 4. Enforcement of receiyer's 
duties. — YTiere a receiver — 

(a) fails to submit his account at such 
periods and in such form as the Court 
direcLs, or 

(b) fails to pay the ammmt due from him 
as the Court directs, or 

(c) occasions loss to the property bj' his 
ysilfiil default or gross negligence, 

the Court m.iy direct his property to be 
attached and may sell such property', and 
may apply the proceeds to make good anj 
amount found to be due from him or any 
loss occasioned by him, and sh.all p-iy the 
balance (if any) to the receher.” 
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The Court has been' empowered under 
this provision to direct attachment and sale 
of the receiver’s property if it comes to the 
conclusion that the receiver has committed 
any of the defaults mentioned in clauses (a), 
(b) and (c) of the said rule. It is true that 
in the application filed bv the petitioner an 
allegation has been made against the re- 
ceiver that the latter was guilty of vvilful 
default and gross negligence in not having 
filed the suits against the debtors of the 
firm and for having allowed the debts to 
become time barred and thus having oc- 
casioned loss to the parties. But there is 
no prayer in the application that for making 

f ood the loss the receiver’s property may 
e attached and sold All that has been 
prayed in the application is that the receiver 
may be called upon to pay the amount to 
the plaintiff on account of the loss occasion- 
ed to the latter. The court came to the 
conclusion that the receiver was not guilty 
of any wilful default or negligence and, 
therefore, he was held not liable for pay- 
ment of any amount to the plaintiff. The 
operative part of the Rule set out above 
clearly goes to show that a direction for 
attachment and sale of the receiver’s pro- 
pertj' is contemplated by this rule The 
learned counsel for the non-petitioners 
contends that an anpeal would he even 
though the prayer for attachment and sale 
of the propertj' is refused and in support of 
his submission the learned counsel has relied 
on Virappa Mallappa v. K S Deshpande, 
AIR 1963 Mys 173. That authority, no 
doubt, supports the contention urged on 
behalf of the non-petitioner in this respect, 
though it is not clear from the facts stated 
in the judgment whether there was any 
prayer in the application for attachment 
and sale of the receiver’s properts". The 
learned Judge was however of the opinion 
that if the application properly falls under 
Order 40, Rule 4 C. P. C. and has been re- 
fused, an appeal would nevertheless lie as 
provided under Order 43, Rule 1 (S), C. P. C. 

The question — whether an appeal would 
lie even though no prayer for attachment 
and sale of the rec-eiver’s propertj^ is asked 
for? — ^has not been dealt with in this judg- 
ment. In this connection I may refer to 
R. M. P. Palaniappa Chetti v. M. S. A. P. L 
Palanippa Chetty, AIR 1922 Mad 234 
wherein it has been observed that the plain 
language of the rule (Order 40, Rule 4) 
shows that the Receiver’s right of appeal 
arises only on an order of attachment being 
passed by the lower Court. In that case 
the subordinate judge had given directions 
to the Receiver to pay a certain sum of 
money into the court and an appeal was 
filed against the order of the subordinate 

& On a preliminary objection having 
raised as to maintainabilitv' of the ap- 
peal, the learned Judges held that the order 
was not appealable for the simple reason 
that no order for the attachment of the Re- 
ceiver’s property and realisation of money 
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by means of such attachment had been pass- 
ed by the lower Court as contemplated by 
Order 40, Rule 4 C P. C. The same view 
was taken in a later decision of the Madras 
High Court m P. Krishnamurthy v. P Rama- 
lingayya, AIR 1954 Mad 535 The view 
taken by the learned Judges of the Madras 
High Court, with utmost respect, appears 
to be correct. This view is supported not 
only by the plain language of the rule in 
question, but also by a few earlier decisions 
of Calcutta and Patna High Courts. It was 
held by the Calcutta Him Court under the 
old Civil Procedure Code that directions 
given by a Court in passing the Receiver’s 
accounts are not appealable (Vide Kesho- 
bati Kumari v. Macgregor, (1908) ILR 35 
Cal 568 = 12 Cal WN 648 see also Mohini 
Mohan Patra v. Barada Kanta Sirkar, (1911) 
14 Cal LJ 445 = 12 Ind Cas 780) The 
same view was taken by the Patna High 
Court also in Ganeshlal v Satv'a Narayan 
Smgh, 4 Pat LJ 636 = (AIR 1920 Pat 220) 
and Samhantta Singh v'. Bhagwati Singh, 
5 Pat LJ 97 = (AIR 1920 Pat 703). I may 
also refer to a Bench decision of the Ran- 
goon High Court in L. A R Arunachellam 
Chettiar v U Po Lu, AIR 1925 Rang 266 
It was held by the learned Judges of 
the Rangoon High Court that an order 
directing a Receiver to pay a sum of money 
by way of damages is not appealable as it 
does not come within the operative part of 
R. 4. 

Shri Rastogi, learned counsel for the non- 
petitioners, has submitted that when a de- 
fault IS alleged under any of the sub-rules 
(a), (b) or (c) of R 4 of O 40, and an order 
is passed by the Court in respect of it, ir- 
respective of the question, whether an order 
for attachment of the Receiv^er’s propertj' is 
passed or not, appeal would lie from such 
an order. I find myself, howev'er, unable to 
accept this submission The operative part 
of R 4 IS the part which enables the Court 
to attach the Receiver’s _property and sell it 
and clauses (a), (b) and (c) give only the 
giounds on which such an order can be 
made. All that can be said, therefore, in 
the present case is that the petitioner had 
alleged in his application one of the grounds 
contained in the Order 40, R. 4, viz ground 
(c) and thus asserted that loss had been oc- 
casioned to the firm’s property by neghg- 
ence of the receiver. There is, however, 
no prayer for attachment of the Receiver’s 
property'. It is, therefore, idle to argue 
that an appeal would lie even though no 
prayer much less an order for attachment of 
the Receiver’s property was made as con- 
templated by the operative part of the Rule 
Thus, so far as this case is concerned, apart 
from the fact, that no order has been pass- 
ed under the operative -part of the rule for 
attachment and sale of the Receiver’s pro- 
perty even a prayer for attachment and sale 
of the receivers property has not been made 
Thus, no order, as contemplated by O. 40, 
R. 4 C. P. C. can be said to have been pass- 
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ed by the lower court in this case and, 
therefore, it cannot be said that the order 
under revision is appealable under O. 43, 

R 1 (S) C P C In these cncumstances, 

I do not see any force in the preliminary' 
objection and hereby overrule it 

3. Coming to the merits of the case, the 
question is has the lower court committed 
any error in e\ercise of its junsdicbon ^ 
The learned Munsif has held and doubtless 
correctly, that the allegations made by__the 
plaintiff in his application dated 17-5-63, 
are vague The only material allegation 
contained in the applicabon is that the 
Receiver did not look into the papers in 
time and did not file suits against some deb- 
tors wath the result that the claims to the 
tune of Rs 20,000/- became time barred 
No details of the debtors have been given 
nor it has been menboned, which debts had 
become bme barred and when No parti- 
culars of wilful default or negligence on 
the part of the Receiver have been men- 
tioned Even in his statement, the plaintiff 
has not been able to supply any material in 
this connection and the leamM Munsif is 
right in his observation that on the material 
as it stood it was not possible for any court 
to come to the conclusion that the Receiver 
had committed any wilful default or negli- 
gence There does not appear anj' ground 
to take a different view of the matter from 
the one taken by the learned Munsif 1 am 
informed that the suit has been disposed of 
and the matter is not pendmg before the 
trial court in any form In these ciicum- 
stances no useful purpose would be serv’ed 
by giving du-ecbons to the learned Munsif 
for making a further probe into the matter. 

4. This rev'ision thus has no force and 
is hereby dismissed In the circumstances 
of the case I leave the parb'es to bear their 
own costs 

NR/D V C Revision petition dismissed 
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Ladulal, Petitioner v. Keshavdas. Non- 
petiboner 

Civil Revn No 315 of 1965, D/- 19-7- 
1988, against judgment of Dist J , Jhim- 
jhumi, D/. 6-3-1965 

{,\) Limitafion Act (1908), S. 4 — Order 
by Disbict Judge to deposit costs of op- 
posite party' within 30 days of order — Last 
day being public holiday deposit made 
on next working day — Should be deemed 
to have been made within time. 

In an appeal to set aside an cv parte de- 
Distnct Judge while accepting appe.al, 
ordered to pav costs of decree-holder with- 
in 30 days from date of order The last 
day being a public holiday deposit was made 
On next working d.ay. 

JL/KL/E6G1 /OS ~ ~ 


B Bhargava J.) 

Held that though S. 4, Limitation Act 
and S 11, Rajasthan General Clauses ,\ct 
(8 of 1955) may not apply' in terms to a 
situation like this, the petitioner could rely 
on the two general pnnciples: (1) the law 
does not compel a man to do that which 
he caimot possibly perform and (2) an act 
of the Court shall prejudice no man 
Hence as the last day for making the de- 
posit was a public holiday', the same inade 
on the next w'orking day should b_e within 
time Case law' Ref. to (Paras 5 and 6) 

(B) Civil F. C. (1908), O. 41, R. 10 
Appeal to set aside ex parte decree — Dis- 
trict Judge making conditional order on pay- 
ment of costs of opposite party within 
30 days in the Court of Civil Judge — Pay- 
ment made to Court of District Judge — 
Held such pay'ment was not proper com- 
pliance though the error was condonable 
for reasons of bona fides. 

(Paras 7 and 9) 


Cases Referred: Chronological Paras 

(1961) AIR 1961 SC 882 (V 48) = 

1961-3 SCR 763, Ram Das v. 

Ganga Das 9 

(1961) AIR 1961 Bom 254 (V 48) = 

ILR (1961) Bom 45. L P. Jain v. 
Nandakumar R Taluvalla 3 

(1957) AIR 1957 Andh Pra 780 (V 44) = 

ILR (1956) Andh Pra 109, P. Nasar 
Saheb v P Nabi Saheb 3 

(1955) AIR 1955 Nag 300 (y 42) = 

ILR (1956) Nag 247, Rambir 
Narhargir v Prabakar Bhaskar 5 

(1949) AIR 1949 Nag 141 ty 36) = 

ILR (1948) Nag 612, Premchand 
Bbikabhai v.' Ramdeo Sukhdeo 
Marwari 5 

(1927) AIR 1927 Mad 1196 (V 14) = 

106 Ind Cas 502, Chinna Nadar v 
A R V. Animugham Chefty' 5 

(1926) AIR 1926 Oudh 481 (V 13) = 

94 Ind Cas 973, Surajpal Singh v. 
Deokah 3 

(1924) AIR 1924 AH 218 (y 11) = 

ILR 46 All 328 (FB), M. Muham- 
mad Jan v. Shiam Lai 5 


N M. Kaslnval, for Petitioner, Py'arelal 
Ojha, for Non-petitioner. 

ORDER. ; This revision applic.vtion is 
directed against the order dated 6th March, 
1965, of the learned District Judge, Jhun- 
jhunu by which the petitioner’s appeal was 
rejected and the order passed by' the Civil 
Judge, Sikar dated 18th November, 1963, 
was upheld 

2. Tlie facts giving rise to the present 
application may' bnefly be stated as under, 
Kesh.avdas opposite party' in this c.ise filed 
a suit for recovery of Rs 3176/- against 
Ladulal petitioner in the court of the Civil 
Judge, Sikar. The petitioner filed his wTit- 
ten statement in the suit, issues were also 
framed and on 17tli September, 1962, 
when evidence of two witnesses of the plain- 
tiff was to be recorded he did not put in 
appearance in the court and his counsel 
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also pleaded no instructions. The court 
then proceeded to record the evidence of 
the plaintiff and decreed the suit with costs 
on the same date. 

3. The petitioner then made an applica- 
tion before the Civil Judge for setting aside 
the ex parte decree which was rejected. 
He then preferred an appeal against the 
said order to the court of the Distnct 
Judge, Jhunjhunu and the learned District 
Judge ^er hearmg the parties passed the 
following order: 

‘T, therefore, accept this ^peal and 
order that the case be remanded to the 
lower court for further enquiry into the 
application of Ladulal dated 12-10-62 on 
payment of Rs. 50/- as costs to the respon- 
dent Kesavdass. If the costs are not paid 
or deposited m the court of Civil Judge, 
Sikar within a period of 30 days to be paid 
to the respondent, this appeal of the ap- 
pellant Ladulal would stand dismissed.” 

It is not in dispute that in compliance of 
this order the petitioner sent a money order 
of Rs. 50/- on 16th September, 1963 to 
the court of die Distnct Judge, Jhunjhunu 
which was received in that court on 19th 
September, 1963. 

However, this fact that such deposit had 
been made in the court of the District 
Judge was not communicated to the Civil 
Judge, Sdear either by the petitioner or by 
the District Judge, Jhunjhunu. When the 
record of the case was received in the court 
of the Civil Judge, he recorded an order 
on 29th August, 1963, that it might be sub- 
mitted before him on 21st September, 1963 
after the period for depositing the costs ex- 
pired. On 21st September, 1963, the 
learned Cnnl Judge was not at the head- 
quarters. The file was, therefore, submit- 
ted before him on 12th October, 1963 and 
On this date only the counsel for the non- 
petitioner was present while the petitioner 
and his counsel were absent. The learned 
Judge on that date passed an order that as 
the order passed by the learned District 
Judge on 20th August, 1963, had not been 
complied with, the suit cannot be restored 
to its original number. Subsequently, on 
24th October, 1963, the petitioner made an 
application before the court stating that he 
had complied with the order of the District 
Judge inasmuch as he had sent the amount 
of Rs. 50/- by money order to that court 
and was also received there on 19th Sep- 
tember, 1963 and, therefore, the suit might 
be restored and enquiry' be made as duected 
by the District Judge. He also submitted 
the postal acknowl^gment receipt along 
wath the apph’cation 

The learned Cml Judge rejected this ap- 
plication on 18th November, 1963 holding 
that according to the direction of the Dis- 
trict Judge the amount of Rs 50/- ought to 
have been deposited in his court and not in 
the court of the District Judge and as such 
the order had not been complied with. 
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Against this order the petitioner again pre- 
ferred an appeal in the court of the Distnct 
Judge. The learned District Judge rejecL 
ed the appeal holding that the order pass- 
ed by him on 20th August, 1963, had not 
been strictly comphed with, as the amount 
of Rs. 50/- instead of being deposited in 
the court of the Civil Judge was deposited 
in his own court. He ^o referred to 
Sura]pal Singh v. Deokali, AIR 1926 Oudh 
481, L. P. Jam v. Nandakumar R. Tahwalla, 
AIR 1961 Bom 254 and P, Nasar Saheb v. 
P. Nabi Saheb, AIR 1957 Andh Pra 780 
for the view that he had no power to extend 
the tune for the deposit of costs as he had 
become functus officio and the order of 
^missal of appeal has automatically come 
into force on the expiry of 30 days. 

Against this order this revision petition 
has Been preferred by the petiboner and it 
has been contended that substantial com- 
pliance of die order passed bv the District 
Judge had been made by the pebtioner 
inasmuch as he had deposited Rs 50/- 
\vithin the time fixed by me court, in the 
court of the District Judge and that being 
so both the courts were in error in holding 
that the order was not complied with merely 
on the ground that the amount instead of being 
deposited in the court of the Civil Judge 
was deposited in the court of the District 
Judge. Learned counsel for the non-peti- 
tioner has raised two principal objections 
viz, 

S that no appeal lay to the District 
_5 against the order passed by the Civil 
Judge on 18th November, 1963 and at any 
rate the Cml Judge had decided the matter 
fm^y on 12th October, 1963, against 
which no appeal was preferred. 

(2) that the amount of costs was not 
deposited m the court of the Civil Judge as 
ordered by the District Judge and it was 
also not deposited withm SO days from 20th 
August, 1963. In this connection he says 
that the last date for depositing the amount 
was 18th September, 19^. 

4. I have heard learned counsel for the 

E arties and in view of the objeebons raised 
y the learned counsel for the opposite 
party, the first question to be determined is 
whether the amount of costs was deposited 
within the time fixed by the order dated 
20th August, 1963. In this connection 
learned counsel for the petitioner has point- 
ed out that even if the time be computed 
£rom the date of the order dated 20th 
August, 1963, the last date for the deposit 
would be 18th September, 1963 But that 
day w’as a pubhc hohdav and as such the 
amount deposited on 19th September, 1963, 
should be deemed to have been deposited 
wnthin time 

5. In my view this contention of the 
learned counsel for the petitioner must 
prevaiL Though Section 4 of the Limita- 
tion Act and Section 11 of the Rajasthan 
General Clauses Act, 1953 may not apply 
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in tenns to a situation like this, but th^ 
embody the general principles enshrined in 
two maxims; 

(i) lex non cogit ad impossibuia — L e. 
the law does not compel a man to do that 
whi(i he cannot possibly perform. 

(ii) Actus cunae neminem gravabit — 
i. e. an act of the Court shall prejudice no 
man. 

and the pehtioner can rely on the said 
general principles embodied in the two pro- 
visions. See M. Muhammad Jan v. Shiam 
Lai, AIR 1924 All 218 (FB). Chinna Nadar 
V. A. R. V. Arumugham Chetti, AIR 1927 
Mad 1190, Premchand Bhikabhai v, Ramdeo 
Sukhdeo Marwari, AIR 1949 Nag 141, and 
Rambir Narhargir v. Prabhakar Bhaskar, 
AIR 1955 Nag 300. Since 18th September 
1963, was a hmiday and the court was closed 
the amount of costs deposited on the open- 
ing of the court on 19th September, 1963, 
shall be withm 30 days from 20th August, 
1963. 

6. The next question is whether the 
order passed by the Civil Judge on 18th 
November, 1963, was appealable and Whe- 
ther, if at all, any appeal lay against the 
order of the Civil Judge, it should have 
been directed against the order passed by 
him on 1201 October, 1963. In my view 
the period of L'mitaHon for filing an appeal 
would not run against the petitioner fi-om 
I2lh October, 1963 because the order was 
assed in his absence. The petih’oner 
aving complied with the order passed by 
[the District Judge must have been under 
the impression that he will receive a notice 
from the court of the avil Judge of the 
date fixed by him for further enquiry. It 
therefore, cannot be said that appeal should 
have been preferred against the order of 
that date 

7. IVhether the order passed on 18tb 
November, 1963, was appealable is the 
next question. The petitioner by his appli- 
cation had requested the court to set aside 
the ex parte decree because in his view he 
had complied with the order passed by the 
District judge. But the leamM Civil Judge 
holding that the order of the District Judge 
had not been complied with refused to 
restore the suit to its original number and 
to fake any further ach’on as directed by the 
learned District Judge. In my view the 
only reasonable interpretah'on of this order 
would be lliat the learned Civil Judge again 
refused to set aside the ex parte decree 
which was sought for in appeal by the 
petitioner before the District Judge and on 
which a conditional order was passed on 
20lh August, 1963. That being so, I am 
of Oie view that the order dated 18th 
November, 1963, was appealable. 

8. Now the question is whether the 
petitioner had complied with the order 
passed by the District Judge or not. Both 
the courts below' have t^-en the view that 
he had not, because tho amount of Es. 50/- 


sbould have been deposited in ibe court of 
the Civil Judge and not in the court of the 
District Judge. This was the only question 
which the learned District Judge ought _ to 
have considered as there was no application 
before him for extending the period fixed 
by him for the deposit of the amount of 
costs. Therefore, me cases referred to by 
the learned District Judge in his order do 
not have any bearing upon the question 
which in fact required consideration. The 
learned District Judge by his order directed 

(1) that the petitioner should pay Rs. 50/- 
as costs. 

(2) that it should be paid or deposited 
within 30 days. 

(3) that in case they are not paid, they 
should be deposited in the court of the 
Civil Judge, Sikar. 

9. Now the petitioner did deposit 
Rs. 50/- and also within time prescribed 
by the court, but he did not comply with 
the third condition L e., of depositing it in 
the court of the Civil Judge. Though strict- 
ly speaking he has not complied with the 
order because he was directed to deposit 
the amount in the court of the Civil Judge, 
but to my mind the main object underlying 
the order was that Rs. 50/- be paid as costs 
to the non-petitioner and that too within *0 
days. Now take for instance if the direc- 
tion would have been to pay the amount to 
toe party directly and the other party with- 
out tendering that amount to toe party con- 
cerned deposited it in the court for being 
paid to him whether under such circtimsfancM 
would it be argued with any plausible justi- 
fication that toe order had not been compli- 
ed with ? 

In toe present case also I do not f*e 
why toe deposit made in toe court of the 
District Judge be not taken as sufficient 
compliance of the order. The petitioner 
could not have been motivated by any 
mala fide intention. Instead of sending the 
money order to the court of the District 
Judge he could very well have sent it to 
toe court of the Civil Judge. But it seems 
to me that due to some misunderstanding 
he sent the amount to too court of tlie Dis- 
trict Judge as it was that court which had 
ordered the payment of costs. Tlie Supremo 
Court in Ram Das v, Ganga Das, AIR 1061 
SC 882, observed; 

"How undesirable It Is to Sx time 
peremptorily for a future happening which 
leaves the Court powerless to deS with 
events that might arise in between, it is 
not necessary to decide in this appeaL 
These orders turn out, often enough to 
be inexpedient. Such procedural orders, 
toou^ peremptory (conditional decree 
opart) ar<^ in essence, in terrorem, so that 
dilatory litigants might put themselves in 
order and avoid delay. They do not, how- 
ever, completely estop a Ctourt from taking 
note of events and circumstances which 
happen within too time fixed.” 
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10. These observations were made in a 
case where the High Court of Patna had 
directed the party to pay deficit court-fee 
within a fixra period, and that party had 
apphed for extension of time on the last day 
when the period was to expire. The appli- 
cation for extension of time could not be 
heard because the Division Bench which 
was competent to pass orders on it was not 
sitting in those days. When the matter 
came up before the Division Bench it 
refused to extend time. 

11. So it will appear that the order 
passed by the District Judge is also “in 
essence in terrorem”. But here the party 
has made no default. It complied with the 
order substantially within time fixed by the 
court and in my view too narrow a con- 
struction should not be put on the order of 
the District Judge because that would 
instead of advancing the cause of iustice 
hamper iL 

12. The result therefore, is that die 
revision application is allowed, orders of 
the courts oelow are set aside and the 
learned Civil Judge, Sikar is directed to 
take furtlier proceeding in accordance with 
law as directed by the learned District 
Judge in his order dated 20th August, 1963. 
No order as to costs. 

DGB/D.V.C, Bevision allowed. 
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Lt. Col. U. G. Menon and another. Peti- 
tioners V. State of Rajasthan, Respondent 

Criminal Rev. No. 134 of 1968, D/- 9-9- 
1968, against order of Addl. Spl. J. (for 
Rajasthan) Jaipur, D/- 5-4-1968. 

(A) Army Act (1930), Ss. 125 and 12G 
— Criminal P. C. (1898), Section 549 — 
Criminal Courts and Court-Martial 
(Adjustment of Jurisdiction) Rules (19.12), 
Rules 5, 6, 8 and 9 Trial of military 

E nnel — Determination of venue for — 
choice rests with Central Gtwemment 
— Discretion of mUitaiy authority under 
Rule 6, not final — No legal liindrance 
for authority to differ from prerious order. 

According to Section 549 Cr. P. C. and 
the Rules framed thereunder the determina- 
tion of the forum of the trial of a military 
personnel ultimately depends upon the de- 
cision of the Central Government in case 
there is difference of opinion between the 
Criminal Court and the military authorities. 
(AIR 1965 SC 247 Foil.) 

(Para 5J 

From a perusal of Sections 125 and 126 
of the Army Act it is manifest that the dis- 
cretion exercised by the military authority 
about the forum of the trial of a military 
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personnel cannot be said to be final and 
the criminal Court is within its right to 
question it. The mere intimation of the 
Commanding Officer to the criminal Court 
that the accused would be tried by Court. 
Martial does not divest the jurisdiction 
of the ordmary criminal Court u in spite 
of such an order, the criminal Court holds 
the view that the case should be tried by 
it, and if, the mihtaiy authority agrees to 
those views, there is no legal hindrance for 
the Commanding Officer in difienng from 
the earh'er discretion in this regard. With 
the cancellation of the previous order for 
the trial of the accused by the military 
authority, there remains no difference of 
opinion between the view of the court and 
the army authority on the venue of the 
trial and there is no necessity to make any 
reference to Central Government. 

(Para 8) 

(B) Criminal P. C. (1898), Section 549 — 
Criminal Courts and Court-Martial (Adjust- 
ment of Jurisdiction) Rules (1952), Rules 8, 
9 — Trial of military personnel by Crim- 
inal Court — Central Government according 
sanction for — Interference by military 
autliority — IIlegaL 

Where the Central Government has 
already accorded sanction for the prosecu- 
tion of the military personnel by a crim- 
inal Court, that sanction cannot be sub- 
sequently interfered wth by the military 
authonty. Such sanction cannot be deemed 
to have been superseded by a subsequent 
notice of the mih’tary authority asking the 
Criminal Court to deliver the accused to 
them for theu trial by Court-marh’al (AIR 
1965 SC 247 Foil.) (Para 7) 

(C) _ Army Act (1950), S. 122 — Period 
of limitation imder — Court-martial has 
no jurisdiction to by case after expiry of. 

The h’mitation period prescribed in Sec- 
tion 122, having expired, the court-martial 
will ordiuanly have no jurisdiction to try 
the case. The accused persons might have 
made an application that they should be 
dehvered to the mihtary authority prior to 
the e^Lry of the period of limitation. But 
that is not likely to confer jurisdiction on 
the court-martial to try the case even after 
the expiry of the penod of limitation. 
Ostensibly after the expiration of 3 years* 
period of limitation, the persons charged 
with offences cease to bo liable to arrest or 
trial by court-martiaL (Para 9) 

Cases Referred: Chronolo^cal Paras 

(1965) AIR 1965 SC 247 (V 52) = 

1965 (1) Cri LT ^6, Ram Sarup 

v. Union of India. 5, 7 

L. K. Sood, for Petitioners, B. C Chafter- 
ji. Deputy Gov. Advocate, for Respondent 

ORDER. ; This is a resision-application 
filed by Lt Col., U. G. Menon, and Lt 
Col„ S. K. Kashyan, against the order of 
learned Additional Specim Judge for Rajas- 
than, Jaipur, dated April 5, 1968. 
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2. A charee-sheet, it appears, was put 
up by SpeciM Police EstabUsbxnent, Jaipur 
Branch, on January 27, 1966, in the Court 
of Additional Special Judge, Jaipur, agai^ 

8 persons, accusing tiiem of offences under 
Sections 120-B, 161, 165 and 409, 1. P. 
as also under Section 5 (2), read vath 
S. 5 (1) (a) and 3 (1) (d). Prevention of 
Corruption Act, 1947. One of the accused 
persons, namely, U. S, Oberoi has turned 
an approver. Of the remaining seven ac- 
cusech 3 are civilians and 4 are officers of 
the Indian army. The 4 army officers moved 
a joint application on ISth September, 1966, 
in flie court of Additional Special Judg^ 
Rajasthan, to the eSect that in view of Cri- 
minal Law Amendment (Amendmg) Act, 
1966, they, being commissioned officers of 
the Indian army, were entitled to be dealt 
with in accordmce with the prcrwsions of 
S. 549, Cr. P. C. The said Judge rejected 
their apph'cation on October 10, 1966. _ A 
revision-application was moved in the Hi^ 
Court against that order. Beri J. ^owed 
tibe revision-application and set aside the 
above order or learned Special Judge and 
directed ffie trial Court to proceed in ac- 
cordance with the provisions of Rules 3 and 
4 of the C rimin al Courts and Conrt-martia] 
(Adjustment of Jurisdiction) Rules, 1952. In 
compliance with the said order the trial 
court issued a notice to the Co mman di n g 
Officer of the 4 accused-applicants, on 
January 12, 1967. On receipt of the notice 
the Officer Commanding, 123, Infantry 
Battalion (T. A-), Jaipur, requested the 
Additional Special Judge to stay the pro- 
ceedmgs against the 4 army officers and 
to dehver them to the rmhtary authorities. 

As the 4 army officers were temporarily 
attached to 123, Infantrv Battalion (T. A.), 
Jaipur, during the penoQ of their suspension 
to enable them to stand their trial in the 
court situate at Jaipur, and as these officers 
were working in the A. S. C., Centre at 
Alwar, under the Officer Commandinc of 
that Unit during December, 1962, ana_ the 
year 1963, when the criminal conspiracy 
was alleged to have been hatched and the 
offences were alleged to have been cximmit- 
ted them, it was obj^ted by the Public 
Prosecutor that the Officer Commanding, 
123, Infantry Battalion, Jaipur, had no 
jurisdiction to take a decision in tiie matter 
for the trial of the accused by Court-mar- 
tial. Learned Public Prosecutor further 
submitted in his apph'csition that the Officer 
Commandinc, who could talce such a deci- 
sion, was the officer commandinc of the 
A. S C , Centre, Alwar. It was also point- 
ed out by the Pubhc Prosecutor that under 
Section 122 of the Army Act, 1950, the 
bmilation of three years ’ prescribed for the 
trial by court-martial had expjred with the 
dose of the year 1966 It was also assert- 
ed by the Pubhc Prosecutor that as the 
Central Government had already accorded 
sanction for the trial of the accused by the 
Special Judge, the Officer Commanding, 
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123, Infentry Battalion, Jaipur, could not 
have passed the order for the trial of ffie 
4 nulitarj' personnel by court-martiaL 
Learned Phblic Prosecutor then urged that 
the criminal case involved not only the 
military officers but also civilians and that 
the latter could not be tried by court-mar- 
tial and diat the case of criminm conspiracy 
could not have been splitted up. In the 
end, it was prayed that the matter shoidd 
be referred to the Central Government with 
a view to obtain final decision on the point 
in issue 

Learned Additional Special Judge, by his 
communication, dated January 7, 1967, 

directed the Commanding Officer ttiat he 
should make a reference to the Central Gcu’'- 
emment or the Chief of the Army Staff in 
terms of the difficulties pointed out by the 
learned Public IVosecutor. He in the 
meantime stayed the proceedings. On re- 
ceipt of the above message, the Officer 
Commanding, 123, Infanfay Battahon 
(T. A.) Jaipur, desired the court that the 
notice under Rule 5 of the Criminal Courts 
and Court-martial (Adjustment of Jurisdic- 
tion) Rules, 1952, previously served, should 
be treated as canc^edL Thereupon the ap- 
plication of the accused for handing them 
over to the court-martial was rejected- 
Learned Judge further held that the case 
would be tried by bis court and that the 
mihtaiy personnel who are accused in 
the case, should not be dehVered to the 
milit^ authorities for trial by the court- 
martiaL 

3. Aggrieved against the above order, 
the mresent revision-petition has been pre- 
ferred on behalf of Lt. Col., U. S. Menon, 
and Lt. CoL, S. K. Kashyap. Learned 
counsel for the petitioners has argued that 
ttie Commandmg Officer, 123, Infantry 
Battalion, Jaipur, could not have cancelled 
his previous order, dated January 16, 1967. 
(armexure 1), by Ms subsequent order datei 
January 28, 1967. Once an order was pass- 
ed by the Con^anding Officer for the deli- 
very' of die military personnel to the army 
authorities for trial bj' court-martial, no 
option was left to the Special Judge, but to 
h^d over the accused to the mditaiy autho- 
rities for the purpose. The ordiar once 
passed bv the Commanding Officer, Infan- 
try _ Battalion, Jaipur, could not ha\e been 
reriewed subsequently. Learned counsel 
farther pressed that the Special Judge is 
acting as Magistrate as has been held fay 
Beri J., in his order dated December 20, 
1956 All proceedings, according to learn- 
ed counsel, after tlie order of the Iligh 
Court, are null and void as there was no 
other alternative for die Additional Special 
Judge but to surrender tlie .accused to the 
military culhonties. Learned counsel also 
argued that Rule S of the Criminal Courts 
imd Court-martial (Adjustment of Jurisdic- 
tion) Rules, 1952, and Section 126 of the 
Army Act are not applicable to the present 
case. Learned Dejiuty Covemmeat Ads’©- 
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cate supported the order o£ Additional Spe- 
cial Judge, dated April 5, 1968, 

4, The only point to be considered for 
the disposal of this revision-apphcation is: 
whether Additional Special Judge has got 
jurisdiction to try this case. 

5. The Central Government framed 
rules vide S. R. O. 709, dated April 17, 
1952, as amended by the Home Ministry’s 
S. R. O, No. 1740, dated March 22, 1953. 
These Rules are called Criminal Courts and 
Court-martial (Adjustment of Jurisdiction) 
Rules, 1952. They have been framed imder 
S. 549, Cr. P. C. Rule 2 of the said Rules 
provides that the Commandmg Officer, in 
relation to a person subject to mihtary law, 
means the Officer Commanding the Unit or 
detachment to which such person belongs 
or is attached. Under the same rule com- 
petent military authority means the Offiem 
Commanding the army, army corps, divi- 
sion, area, coros or independent brigade ot 
sub-area in wmch the accused person is 
serving. Rule 3 lays down that where a 
person subject to military, naval or air force 
law is brou^t before a Magistrate and 
charged with an offence for which he is 
liable to be tried by a court-martial, such 
Magistrate shall not proceed to try suA 
person or to enquire with a view to his 
commitment for trial by the court of Ses- 
sion or the Hi^ Court for any offenc^ 
triable by such court tmless (a) he is of opi- 
nion, for reasons to be recorded, that he 
should so proceed without being moved 
thereto by competent miht^, navy or air- 
force authority; or (b) he is moved thereto 
by such authority. 

Rule 4 provides that before proceeding 
under clause (a) of Rule 3 the Magistrate 
shall give written noface to the Command- 
ing Officer of the accused and until the ex- 
piry of a peried of seven days from the 
date of the service of such notice, he shall 
not convict or acquit the accused or frame 
in writing a charge against the accused or 
mal:e an order committing the accused for 
trial by the Iffigh Court or the Court of 
Session. Rule 4 is followed by Rule 5, 
which reads that where within the period 
of seven days mentioned in Rule 4 above, 
or at any time thereafter before the Ma^- 
trate has done any act or made any order 
referred in that rule, the Commanding Offi- 
cer of the accused or competent military, 
naval or air force authoritj’, as the case 
may be, give notice to the Ma^trate that 
in the opinion of such authority, the accus- 
ed should be tried by a Court-martial, the 
Magistrate shall stay proceedings and if the 
accused is in his power or under his con- 
trol, shall deliver him to such authority. 
Rule 6 enables mihtary authority to give 
notice to the Magistrate that, in the opi- 
nion of such authority, the accused should 
be tried by the Court-martial. The Magis- 
tratc then has to stay the proceedings and 
deliver the accused to the mihtary antho- 
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rity. Where an accused person has been 
delivered by the Magistrate under Rules 5 
and 6, the Commandhig Officer shall, as 
soon as may be inform the Magistrate that 
the accused has been tried by Court-martial 
or effectual proceedings have been taken 
or ordered to be taken against him, ’l^en 
the Magistrate is informed under sub-rule (1) 
of Rule 7 that the accused has not been 
tried or effectual proceedings have not 
been taken or ordered to be taken against 
him, the Mamstrate shall report the circum- 
stances to the State Government, which 
may, in consultation with the Central Gov- 
ernment, take proper steps to ensure that 
the accused person is dealt witli in accord- 
ance with law. 

Then we come to Rule 8. This rule 
enables a Magistrate to require the Com- 
manding Officer of the mihtary personnel 
either to deliver such person to him for be- 
ing proceeded against according to law or 
to stay the proceedings against such person 
before the court-martial, ff since instituted, 
and to make a reference to the Central Gov- 
ernment for the determination as to the 
court before which the proceedings should 
be instituted. Rule 9 lays down that where 
the competent military authority or the 
Central Government has, on a reference 
made under Rule 8, decided that proceed- 
ing against such person should be institut- 
ed before a Magistrate, the Commanding 
Officer of such person shall, after giving a 
wntten notice to the Magistrate concern- 
ed, dehVer such person to that Magistrate. 

Rule 8 practically corrcOTonds to S. 126 
of the Army Act, and Rule 9 provides for 
the military authority to deliver the ac- 
cused to the ordinaty court, when in its 
opmion or under the orders of the Govern- 
ment, the proceedings against the accused 
are to be conducted in the court of a 
M^istrate. According to S. 549, Cr. P. C., 
ancT the rules framed thereunder the final 
choice about the forum of the trial of a 
mihtary personnel rests with the Central 
Government. Whenever there is difference 
of opinion between the criminal court and 
the military authorities in regard to the 
forum of the court, the decision of the Cen- 
tral Government shall prevail. In this con- 
nection, a reference is made to Ram Sarup 
V. Um’on of India, AIR 1985 SC 247 in 
which it was observed by tlieir Lordships 
of the Supremo Court that the determina- 
tion of the forum ultimately depends upon 
the decision of the Central Government, in 
case there is difference of opinion between 
the criminal court and the mihtary autko- 
nties. 

G, Here, the Central Government had 
already accorded sanction under S 197, 
Cr. P. C., and S. 6 (1) (a), Prevention ot 
Corruption Act, 1947, for the prosecution of 
Lt. Col. Khazan Singh, Lt Col., U. G, 
Menon, Lt. Col, S. K. Kashyap, and Major 
Jaspal Singh for the variom offences com- 
mitted by them, and for taking cognizance 
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of the said offences by the conrt of com- 
petent iuiisdicbon. In the face of such an 
order tne military authorit)’ could not have 
insisted that the AdditiouJ Special Judge 
•was to deliver the accused to_ such authority 
for their trial by Ckiurt-martiaL 

7. S. 125 of the Army Act, 1950, is in 
the terms following: — 

“When a criminal court and a court-mar- 
tial have each jurisdiction in respect of an 
offence, it shall be in the discretion of the 
officer commanding the army, army corps, 
division or independent brigade in which 
the accused person is serving or such other 
officer as may be prescnbed to decide be- 
fore which court me proceeding shall bo 
instituted, and, if that officer decides that 
they should be instituted before a court- 
martial, to direct that the accused jierson 
shall be detained in mihtary custody. 

S. 126, reads: — 

"(1) Wffien a criminal court ha'ving juris- 
diction is of opinion that proceedings shall 
be instituted before itself in respect of any 
alleged offence, it may, by written notice, 
require the officer referred to in Section 125 
at his option, either to deliver over the 
offender to tiie nearest magistrate to be 
proceeded against according to law, or to 
postpone proceedings pending a reference 
to the Central GovernmenL 

(2) In every such case the said officer 
shall either deliver o\’er_ the offender in 
compliance vath the requisition, or shall 
forthwith refer the question as to the court 
before which the proceedings are to be 
instituted for tbe deterniiualioii of the Cen- 
tral Government, wliosfc order upon such 
reference shall be finaL” 

From a perusal of the above sections, it is 
manifest that tbe decision of the mihtary 
officer does not decide the matter finally. 
S. 126 empowers a criminal court concern- 
ed to reouire the mihlarj’ officer to deliver 
the offender to it or to postpone proceedmg 
pending reference to the Central Govern- 
ment. if the cnminal court is of the xne^v 
that the accused should be tried by it. 
Wffien such a request is made, the mihtary 
officer has either to comply with it or has 
to submit a reference to the Central Gov- 
ernment uhose decision in the matter shall 
be final for the purpose of determining the 
venue of the trial. nie_ discretion exercised 
hy the military' authorities is alwas’s sub- 
ject to the final orders oi the Central Gov- 
ernment. Here the Central Go%'emmeal 
had already accorded sanction for the pro- 
secution of the accused by a criminal 
court. That sanction cannot be subsequent- 
ly interfered with bj’ the military authority. 
Such sanction cannot be deemed to have 
been superseded bs- a notice of tbe mihtiuy 
KuthoriVs. dated January 16, 1967. ashing 
the Additional Special Judge to deliver the 
accused to them for their trial hv court- 
martial; side para 23 of AIR 1985 *SC 247 
(nipira). 


8. There is another a^ect of the matter, 
which cannot be lost sight oL The Ad- 
ditional Special Judge, Rajasthan, Jaipur, dis- 
agreed with the discretion of the Command- 
ing Officer communicated by letter, dated 
January 16, 1967, wherebv it eimressed the 
opinion that the proceedings should con- 
tinue before itself in respect of tbe offences, 
and he did not consider it proper to hand 
over the accused to the muitmy authority 
for being tried by court-martial and request- 
ed the Commanding Officer to get the matter 
decided by tbe Central Government. On 
receipt of this letter, the Commanding Offi- 
cer reviewed its previous discretion and 
communicated to the court that his prior 
notice, under Rule 5 of the Criminal Courts 
and Court-martial (Adjustment of Jirrisdio- 
Kon) Rules, 1952, stood cancelled. It is 
obvious that the Commanding Officer did 
so w’hen certain circumstances were brourffif 
to his notice. The result, therefore, is that 
the Commanding Officer ultimately decided 
that the accused should be tried by ordinary 
criminal court and not by the court-martiaL 
Lramed counsel for the peh’b'oners, while 
citing various authorities, which need not 
be referred to here, as they do not deal 
with the matter in controversy, has argued 
that when once an order -was made for the 
trial of the accused by the court-martial, 
that could not have been reviewed subse- 
quently. This argument has no force. 
There appears to be no legal hindrance for 
the Commanding Officer in differing from 
the earher discretion in this regard. WTien 
the Commanding Officer •withdrew his prior 
order the conflict stood resolved and there 
was hardly any necessity to make any refer- 
ence to the Central Government. The mere 
intimation of the Commanding Officer to 
the Additional Special Judge, Rajasthan, 
Jaipur, that the accused would be tried by 
cpurt-marbal doss not divest the jurisdic- 
tion of the ordinary criminal court if in 
roite of such an order, the criminal court 
holds the^ view that the case should be 
tried by iti and If, the mihtaiy' authority 
agrees to these views, there remains no dis- 
pute as to_ whether the criminal court or tlie 
court-martial is to try the accused. In thb 
case the Commanding Officer while simply 
intimating to the criminal court that the ac- 
caised wxmld be tried by court-martial, has 
not chvested such court of its jurisdiction 
to try the case, and the caiminal court con- 
tinues to have c»ntroI over the matter. The 
chscretion exercised by the military autho- 
rity on January 16. 1967. cannot be saidj 
to be final and the cmminal court is walhin! 
its right to question it. With the cancella-i 
lion of the prmaous order for the trial ofj 
the accused b\ the mihtary’ authoritj', there 
remains no difference of opinion between] 
the wesv of the cxnirt and the army autlio-l 
rity on the venue of the trial. 

9. It may also be pointed out that ac- 
cording to S. 122 of the Army Act, 1930, 
no trial by court-martial of any rmh'lary 
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personnel subject to the Act, for any ofiE- 
ence shall be commenced after the expira- 
tion of a period of three years from the date 
of such ofience, except under the circurn- 
stances mentioned therein. In this case it 
is given in the challan that the offences 
were committed during December, 1962 — 
January, 1984, at A. S. C. Centre, Alwar. 
The 3 years' period expired by the end of 
January, 1967. The limitation period pres- 
cribed in S. 122, having expired, the coirt- 
martial will ordinarily have no Jurisdiction 
to try the case now. The accused persons 
might have made an apph cation that they 
should be delivered to the mihtary autho- 
rity prior to the expiry of the period of 
h'mitation. But that is not likely to con- 
fer jurisdiction on the court-martial to try 
the case even after the expuy of the period 
of limitation. Ostensibly after the expira- 
tion of 3 years’ period of limitation, the 
ersons charged with offences cease to be 
able to arrest or trial by court-martial. 

10. It may also be mentioned here, in- 
ter alia, that in this case, as has been 
pointed out above, 7 persons are to be tried 
jointly. Of these 4 are military personnel 
and 3 are civilians. The nature of the case 
is such that it cannot be splitted up. If 
the mihtary personnel are handed over to 
the mihtary authority for trial by court- 
martial, the natural consequence would be 
that the civilians would have to be tried 
separatelv on the basis of the same facts 
and evidence. That position would create 
insuperable difficulties and the possibility of 
pronouncement of divergent Judgments by 
two different courts on the same facts, can- 
not be ruled out. With a view to avoid 
this contingency, or uncertain situation, the 
proper thing would be that all the accused 
persons are tried by the court of Additional 
Special Judge, Rajasthan, Jaipur. 

11. In the result, this revision petitioii 
fails and is dismissed. The Additional 
Special Judge, Rajasthan, Jaipur, is diluted 
to conduct the trial of this case expedib'ou- 
ly as sufficient time has already elapsed 
since the submission of the charge-sheet by 
the Special Police Establishment Branch, 
Jaipur. 

GDR/D.V.C. Revision dismissed, 
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Balia, Appellant v. Heerji, Respondent. 

Criminal Appeal No 534 of 1966. D/- 
13-3-1968. against order of SpL JudL 
(Railway) Magistrate, Jodhpur, D/- 14-5- 
1966. 

Penal Code (1860), Ss. 499. Exception 
9, and 500— Disclosure to Panchayat that 
son-in-law was impotent — Disclosure in 
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the interests of daughter — Panchayat, 
a recognised forum fay custom — Dis- 
closure, held, not punishable. 

In accordance with an age-old custom 
of the community, the case of a wife who 
had not joined her husband was placed 
for decision by the Village Panchayat 
When her father was asked why he had 
not sent his daughter to her husband’s 
house, he told them that the husband was 
impotent and unable to perform the sexual 
act even though he tried on several oc- 
c^ons He told them that the informa- 
tion was given to him by his daughter. 
The son-in-law preferred a complaint 
against his father-in-law under S. 500 
Penal Code. 

Held, that the accused was not guilty 
of the offence under S 500 since he 
made the statement bona fide and with 
due care and caution to a body which, 
though not statutorily empowered to hear 
the dispute in question, was by custom 
approached by parties for settlement and 
that the same was made in the interests 
of his daughter. AIR 1963 SC 1317 ReL 

(Para 9) 

Cases Referred: Chronological Paras 

(1968) Civil First Appeal No. 61 of 

1965, D/- 28-2-1968 (Raj) 10 

(1963) AIR 1963 SC 1317 (V 50)-* 

1963 (2) Cri LJ 345, Kanwar Lai 

V. State of Punjab 6 

B L Panwar. for AppeUant; J. R, Tatia, 
for Respondent 

JUDGMENT: This appeal of Balia Is 
directed against the judgment of the 
Special Judicial (Railway) Magistrate, 
Jodhpur, whereby respondent Heerji has 
been acquitted by the learned Magis- 
trate of the charge under section 500 
Indian Penal Code. 

2. The circumstances leading to this 
appeal are as follows: Mst. Pushpa. dau- 
ghter of Heerji, was married to the ap- 
pellant about eight years back and the 
'muklawa’ ceremony was performed after 
five years of the marriage. According to 
Mst. Pushpa, Balia was not potent and, 
therefore, in spite of the fact that on 
many occasions Balia tried to have sexual 
intercourse with her but he failed to do 
so, and hence Pushpa out of frustration 
left her husband’s house and ultimately 
came to live with her parents. 

On 24th May. 1964. it so appears that 
a caste panchayat was summoned to con- 
sider a charge against Heeriji that he was 
not willing to send his daughter Pushpa to 
her husband’s house. Heerji was also call- 
ed to meet that charge and it is said that 
Heerji told the panchayat that Balia was 
impotent, Balia then filed a complaint 
against Heerji in the court of theMun- 
siff-Magistrate. Jodhpur City, under sk- 
tion 500 Indian Penal Code alleging that 
accused maliciously propagated among 



A.LE. 


120 Raj. [Prs. 2-8] Balia v. Heerji (Tyagi J.] 


the members of the caste panchayat that 
the complainant was impotent and there- 
fore he deserves to be punished imder 
section 500, Indian Penal Code. 

3. Complainant Baba when he enter- 
ed the \vitness box stated that this al- 
legation of the accused that he was 
impotent is false and that it was made 
with a view to defame him. In his cross- 
examination, however, he admitted that 
the accused had told this to the caste 
panchayat because he was informed 
about it by his daughter MsL Pushpa. 
Another prosecution witness Shankerlal 
(P. W. 13) has, however, deposed that he 
was present in the panchayat when Heer- 
ji had made his statement before the 
panchayat, but he clarified that Heerji 
made that statement when he v.'zs asked 
by the panchayat to explain as to why 
he was not sending his daughter to her 
husband’s house. 

4. Accused in his statement imder 
section 342 Criminal Procedure Code 
admitted to have made such a state- 
ment before the panchayat, but his ex- 
planation is that he did so because he 
was informed by his daughter Pushpa 
that Balia was impotent and was not fit 
for woman. In his defence he examin- 
ed his daughter Mst Pushpa who h^ 
very categorically stated that Balia 
many a times tried to have sexual inter- 
course vdth her after her marriage but 
every time he failed and could not suc- 
ceed in his attempt and, therefore, she 
took him to be impotent. 

5. The learned Magi^ate, after a 
dose scrutiny of the evidence produced 
by both the sides, came to the conclu- 
sion that the accused could not befoimd 
guilty imder section 500 Indian Penal 
Code as the statement was made by the 
accused before the panchayat in good 
faith and with a view to defend the 
interests of his daughter and, therefore, 
exception 9 to section 499 Indian Penal 
Code is attracted to this case. This find- 
ing of the learned Magistrate is challeng- 
ed in the present appeaL 

6. Learned counsel appearing on be- 
half of the appellant relying on a 
Supreme Court case in Kanwar Lai v. 
State of Punjab, AIR 1963 SC 1317. 
urged that the caste panchayat had 
no jurisdiction to sit over in judg- 
ment about the conduct of the ac- 
cused as well as the complainant and. 
therefore, the accused had no business 
to convey any information to the pancha- 
yat which was of a defamatory character, 
and as such he cannot take shelter under 
exception 9 to section 499 of the Indian 
Penal Code. 

He also argued that the panchayat was 
not in a position to protect the interests 
of the accused or his daughter and, 
therefore, the accused cannot be said to 


have communicated such a defamatory 
information to the panchayat in good 
faith and with a view to protect the 
interests of his daughter Pushpa. In 
these circumstances, according to learned 
coimsel for the appellant, the trial court 
has erred in coming to the conclusion 
that the accused had made the imputa- 
tion before the panchayat with a view to 
safeguard the interests of his daughter 
and thus he is saved by exception 9 to 
section 499 Indian Penal Code. 

7. There is no doubt that the caste 
panchayats do not function under any 
stetutory powers or imder any constitu- 
tion of their own but in our country 
this institution of caste panchayat has 
been recognised by the society for times 
immemoriaL In spite of our recent poli- 
tical advancement, I can safely say that 
in many respects our social customs 
have not changed and people still take 
recourse to get their grievances redress- 
ed through the age-old institutions like 
caste panchayats which have no legal 
sanction behind them, but which are 
still in existence on account of moral 
sanctions based on the age-old cus- 
toms prevalent in the community. 

It is in the evidence of the prosecu- 
tion itself that such disputes between 
husband and wife are referred to the 
caste panchayats and probably it was in 
pursuance of this recognised custom in 
the community to which the parties 
belonged that the panchayat was called 
and the dispute between Pushpa and 
Balia was referred to it 

It is also in the evidence of P. W. 3 
Shankerlal that the panchayat had ask- 
ed the accused as to why he was not wili- 
ing to send his daughter with her hus- 
band and it was- in reply to that query 
made by the panchayat that the ac- 
cused disclosed this fact that complain- 
ant Balia was impotent Balia himcplf 
has admitted in his cross-examination 
tiiat Heerji had told the panchayat that 
it \ras on the information received from 
his daughter Pushpa that he was com- 
municating the information about the 
impotency of Baba. 

8. :Mst Pushpa has also been examin- 
ed as a defence witness and she has 
categorically stated that Balia in spite 
of repeated attempts had failed to have 
sexual intercourse with her. It is also in 
the evidence that for some time she did 
not disclose this weakness of her husband 
to anybody but ultimately she communi- 
cated this fact to her mother who con- 
veyed it to her father From these cir- 
cumstances it is erident that the accus- 
ed derived his knowledge about the 
impotency of the complainant from his 
daughter and there is nothing on the 
record to show that there was any good 
reason for the accused to have disbeliev- 
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ed such an irtfonnation which came to 
him through his own daughter, 

9. All that is required to bring a 
case imder exception 9 to section 499 
Indian Penal Code is that there should 
be a good faith, L.e. the imputation must 
have been made by the accused after 
due care and attention and the motive 
behind it was to safeguard the interests 
of the daughter and not to defame the 
complainant. I find that both these ele- 
ments were present when Heerji made 
his statement before the panchayat and 
levelled a charge of impotency against 
the complainant Balia. 

10. Learned counsel for the appel- 
lant urged that in a civil litigation it 
has been declared by this Court in D.B. 
CivH First Appeal No. 61 of 1965 D/- 
28-2-1968 fRaj) that Bhlia was not impo- 
tent ^d, therefore, it must be taken that 
Heerji Imew it that the statement that 
he was making before the panchayat 
was wrong. I regret, I cannot accept this 
contention of learned counsel for the 
appellant because at the time when 
Heerji communicated to the panchayat 
about the impotency of Balia there was 
no such declaration in his favour by any 
competent authority that he was not 
impotent. As is admitted by the com- 
plainant himself, Heerji was acting^ on 
the information that he had received 
from his own daughter Pushpa and there 
was no earthly reason for him to dis- 
believe his daughter. In these circums- 
tances, it is difficult for this Court to 
infer that Heerji had disclosed the fact 
of Balia being impotent in a reply to 
ffie query put by the caste panchayat 
itself with any mala fide intention. The 
order of acquittal passed by the trial 
court, in these circumstances cannot be 
said to be erroneous and it cannot be 
set aside as the case of the accused, in 
my opinion, definitely falls under excep- 
tion 9 to section 499, Indian Penal Code. 

11. The appeal is dismissed. 

TVN/D.V.C. Appeal dismissed. 
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kEthukhan, Petitioner v. State ofRajas- 
han. Respondent. 

Crimmal Revn No 278 of 1967, D/- 
20-2-1968, agamst judgment of S J: 
Kota, D/- 17-7-1967 
Penal Code (1860), Ss. 99, 97, 52 
^cts of public servants wholly without 
jurisdiction — Attempt at search for ana 
seizure of narcotics from Pehtioners 
iouse— Officers not complying withb. ma 
Criminal P. C. — Held, search lUcgal and 
petitioner bad right of private defence-- 
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(Criminal P, C. (1898), S. 165 — Provi- 
sion mandatory — Non-compliance fatal) 
— (Opium Act (1878), Ss. 14, 15&16 — 
Seiches subject to Criminal P. C. pro- 
visions — Violation of — Search illegal 
— Person searched has right of private 
defence). 

Inspector Narcotics together with the 
informer and a number of policemen sur- 
rounded the petitioner’s house with a 
view to hold a raid and search the pre- 
mises for narcotics believed to be kept 
concealed thereat The Inspector had not 
recorded in writing the groimds of his 
belief specifying therein the thing for 
which search was to be made thus vio- 
lating the provisions of section 165 (1) of 
Criminal P. C. The petitioner struck the 
Inspector as also the informer when they 
were attempting to enter the house and 
prevented their entry. Petitioner was 
thereupon prosecuted for his acts. 

Held (1) that all searches imder Ss. 14 
and 15 of the Opium Act are to be made 
in accordance with section 165 of Cri- 
minal P. C., which is mandatory and 
non-compliance of which render the 
search illegal. (Paras 4 to 6) 

(2) that the person sought to be search- 

ed had the right of private defence of 
property against such illegal search and 
therefore he would not he guilty for 
obstructing the officers effecting the 
search. (Para 6) 

(3) that the acts of the officers did not 
attract the exception contained in S. 99 
of Penal Code smce under S 52 of the 
Penal Code they could not be consider- 
ed to be bona fide The officers empower- 
ed to effect searches under Sec- 
tion 14 of the Opium Act should 
be presumed to know the law and the 
act having been done m contravention of 
the mandatory provisions of law, it must 
be held to have been done without due 
care and attention. The facts were there- 
fore not 'bona fide’ within the meaning 
of section 52 of Penal Code. (Para 6) 

and (4) that S. 99 of Penal Code could 
not cure the defect in the search due to 
non-compliance of the prowsions under 
S 165, Criminal P. C AIR 1960 SC 210 
and AIR 1946 Lah 456 and AIR 1935 Nag 
237 and AIR 1944 Pat 228, ReL on; AIR 
1939 Lah 280, Ref. (Para 6) 

Cases Referred: Chronological Paras 
(1960) AIR 1960 SC 210 (V 47) = 

1960 Cri LJ 286, State of Rajas- 
than V. Rehman 3 

(1946) AIR 1946 Lah 456 (V 33) = 

48 Cn LJ 161, Emperor v. 
Mohammad Shah 6 

(1944) AIR 1944 Pat 228 (V 31) = 

45 Cri LJ 802, Ram Parves Ahir 
V. Emperor 6 

(1939) AIR 1939 Lah 280 (V 26) = 

184 Ind Cas 6, klaingal Singh v. 

Ghulam Mohammad 
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(1935) AIR 1935 Nag 237 fV 22) = 

31 NLR Sup 66, Hiralal v. Ram 
Dulare 6 

R. N Surolia, for Petitioner; M. L. 
Shrimal. for State 

ORDER: This is an application in revi- 
sion by Mithukhan against his convic- 
tion under sections 332 and 353 of the 
Indian Penal Code. 

2. The case of the prosecution is that 
on 31st October 1963, at about 7 pm. 
Shri (^vind Gumani, Inspector Narco- 
tics on the information of an informer 
that the petitioner had contraband 
opium in his house, reached there along 
with members of his party. The peti- 
tioner was then present at his house. 
Panchas were called and his house was 
surrounded and while the search party 
was attempting to enter the house, the 
petitioner resisted the attempt and struck 
lathi blows on Amir Mohd. Constable and 
Shafiq Ahmed, the informer, and thus 
the attempt of the raiding party to enter 
the petitioner’s house was frustrated. 
Shri Gumani called help from the police. 
But by the time the police arrived the 
petitioner had escaped. 

Thereafter search of the house was 
taken by Shri Gumani with the help of 
the police, but nothing mcriminating was 
found inside the house It is said that 
Yasinkhan son of the petitioner removed 
the lathi with which the constable and 
the informer were assaulted with the 
intention of screening the offender from 
legal pumshment On these facts the 
petitioner and his son were prosecuted 
the latter under section 201 of the Indian 
Penal Code. 

A number of witnesses were examined 
on behalf of the prosecution and the 
trial Magistrate found the petitioner as 
well as his son guilty of the offences 
with which they were charged. On ap- 
peal the learned Sessions Judge, Kota 
acquitted the petitioner’s son of the of- 
fence under section 201 of the Indian 
Penal Code, but maintained the convic- 
tion and sentences passed on the peti- 
tioner by the trial court 

3. In this court learned counsel for 
the petitioner has urged that accordmg 
to section 16 of the Opium Act, 1878 
(hereinafter called the Act), all searches 
under section 14 or 15 are to be made 
in accordance with the provisions of the 
Code of Criminal Procedure. Section 14 
of the Act empowers officers of the 
Central Excise, Narcotics, Drugs Con- 
trol, Customs. Revenue. Police or Ex- 
cise. superior in rank to a person or 
constable, authorised in this behalf by 
the Central Government, to enter, arrest 
and seize on information opium unlaw- 
fully kept in any enclosed place. But 
in view of the provisions of S. 16 of the 
Act, the procedure laid down under the 


Code of Criminal Procedure is required 
to be followed by the officers mention- 
ed in S. 14. 

It is urged by the learned counsel that 
in the present case the Inspector of 
Narcotics did not comply with the pro- 
visions of sub-sections (1) and (5) of 
Section 165 of the Code of Criminal Pro- 
cedure which are mandatory in nature 
and whose non-compliance rendered the 
search illegal Therefore, the petitioner 
was entitled to defend his property when 
attempt was made by the raiding party 
to enter his house where his females 
also resided. Reliance is placed in this 
connection on State of Rajasthan v. 
Rehman. AIR 1960 SC 210 and it is point- 
ed out that Rule 201 of the Central Ex- 
cise Act, contains provisions similar to 
sections 14 and 16 of the Act respective- 
ly and while considering the provisions 
under the Central Excise Act the 
Supreme Court held that "provisions of 
section 165 of the Code of Criminal Pro- 
cedure must be followed in the matter 
of searches under rule 201 of the Rules 
and a search where provisions of S 165 
are ignored, would be a search made in 
contravention of the provisions of the 
Code and would be illegal” 

On the authority of this case it is urged 
by the learned counsel that under the 
Opium Act too If the officer authorised 
under section 14 of the Act taking the 
search does not comply with the provi- 
sions of section 165 of the Code of Cri- 
minal Procedure, the search would be il- 
legal and if any resistance has been 
offered during the course of that search 
and members of the raiding party have 
even been assaulted, they would be pro- 
tected under section 97 of the Indian 
Penal Code as exercising the right of 
private defence of property. 

4. It Is undoubtedly true that Shri 
Gumani did not comply with the provi- 
sions of section 165 (1) of the Code in- 
asmuch as he failed to record in writing 
the grounds of his belief and speafying 
therein the thing for which search was to 
be made On behalf of the prosecution 
nothing has been brought on the record 
to show that the above requirement of 
law was complied with As already 
stated, under the Act all searches are to 
be made according to the procedure laid 
down in the Code of Criminal Procedure 
which included section 165 also and in 
view of the pronouncement of the 
Supreme Court mentioned above. It 
becomes clear beyond any shadow of 
doubt that the search was being made 
by Shri Gumani in contravention of sec- 
tion 165 (1) of the Code. 

5. There is also no doubt that the 
acts of the raiding party clearly amount- 
ed to an attempt to commit criminal 
trespass inasmuch as they had clearly 
expressed their intention to take the 
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search of the petitioner’s house, had 
surrounded it and were about to enter 
it when this assault is said to have been 
made by the petitioner. In view of these 
facts there is no doubt that section 97 
of the Indian Penal Code comes to the 
rescue of the petitioner and he can claim 
right of private defence of property. 

6. On behalf of the State learned De- 
puty Government Advocate has claimed 
tile benefit of Section 99 of the Indian 
Penal Code for the members of the raid- 
ing party. He urges that in the Supreme 
Court case cited above this question was 
left open whether absence to record rea- 
sons under Section 165 (1) of the Code 
was merely ,an irregularity and would 
give right to the petitioner to prevent 
the officer from making search. He says 
that the right of private defence under 
Section 97 of the Indian Penal Code is 
subject to Section 99 of the Indian Penal 
Code and because Shri Gumani who was 
a public servant was acting m good faith 
under colour of his office and the act 
committed by him did not reasonably 
cause the apprehension of death or of 
grievous hurt, the petitioner had no right 
of private defence of property even 
though the act of such public servant 
was not strictly justifiable by law. 

In my opinion the contention has no 
force because as laid down in Section 52 
of the Indian Penal Code nothing is said 
to be done or believed in "good faith” 
which is done or believed without due 
care and attention. The public servants 
who are empowered to take search under 
Section 14 of the Act. are presumed to 
know the law and if the act is done in con- 
travention of the mandatory provisions 
of law it must be held to have been done 
without due care and attention and can- 
not be said to be done in good faith. 
That being so Section 99 of the Indian 
Penal Code does not come to the aid of 
the Inspector or the members of his 
party w'ho were attempting to enter the 
Iietitioner’a house for taking search. 

In support of his contention learned 
Deputy Government Advocate also in- 
vited my attention to Maingal Singh v. 
Ghulam Mohammad. AIR 1939 Lah 280. 
But that case was noticed in a subsequent 
decision of that Court in Emperor v. 
Mohammad Shah. AIR 1946 Lah 456, and 
it was held that "it is difficult to say 
that a police officer who carries out a 
search under Section 165. Criminal Pro- 
cedure Code wnthout complying ivith the 
safeguards incorporated in that section 
which w’ere undoubtedly intended by the 
legislature to be mandatory, is acting 
with due care and attention.’’ AIR 1935 
Nag 237 and 45 Cr LJ 802 =(AIR 1944 
Pat 228) were also relied on in that judg- 
ment. It was further held in that case 
that "the simple safeguards incorporated 
by the Legislature in Section 165, Cri- 
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minal PC, are mandatory, not directory, 
and must be carried out immediately 
Md fully, or as nearly so as they can be 
in the exigencies and circumstances of 
each case. Unless this is done the search 
is wdthout jurisdiction and bad in law. 
Section 99, Penal Code, will in no way 
cure this, for the Pohce officer who car- 
ries out a search tmder Section 165. Cri- 
mmal PC. without complying with its 
requirements, which are intended to be 
mandatory is acting without due care 
and attention.” 

There are also decisions of other High 
Courts to the same effect which need not 
be cited. I am therefore of the view 
that no offence was committed by the 
petitioner in assaulting the constable and 
the informer when they were attempting 
to enter the house of the petitioner for 
search without following the procedure 
laid down under Section 165 (1) of the 
Code 

7. The revision is therefore, allowed, 
conviction and sentences passed on the 
petitioner are set aside and he is acquit- 
ted. He is on baU. He need not surrender 
to it His bail bonds are cancelled. Fine if 
paid by him shall be rehmded. 

TVN/D. V. C. Petition allowed. 
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GuUaram. Petitioner v. Govindram and 
others. Respondents. 

Civil Writ Petn. No. 397 of 1962. D/- 
19-7-1968, against order of Disk J. Jhun- 
jhunu, D/- 8-5-1962. 

(A) Debt Laws — Rajasthan Relief of 
Agricultural Indebtedness Act (28 of 
1957), S. 10 — Jurisdiction conferred on 
Debt Relief Court — Nature of — It can 
to certain extent disturb decree or order 
of CivU Court. 

The scheme of section 10 is to provide 
reUef to the agriculturists both in the 
principal loan and the interest by 
scaling down the principal amount 
of the loan and the interest Even 
in those cases where a decree or 
order has been passed by a Civil Court, 
the prinapal and the interest have got 
to be reduced by the Debt Relief Court 
while determming the debts under this 
section. The view that the Debt Rehef 
Court has jurisdiction to go behind the 
decree is not open to challenge, though, 
at the same time, the jurisdiction con- 
ferred UTwn the Debt Relief Court under 
this section is of a limited nature and 
it can disturb the decree or order of a 

JL/LL/E644/6i 
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civil court only to the extent permitted 
therein: 1963 R L. W. 406, Approved; AIR 
1939 AU 31 and AIR 1942 Nag 88 and 
AIR 1944 Nag 289, Rel (P^ 21] 

(B) Debt Laws — Rajasthan Relief of 
Agricultural Indebtedness Act (28 of 
1957), S. 7 — Term 'creditors’— It would 
include decree-holders also. 

(Para 10) 

(C) Debt Laws — Rajasthan Relief of 

Agricultural Indebtedness Act (28 of 
1937), S. 6 (1), — Term 'debt’ — It would 
as much include decretal debts as those 
debts in respect of which no decree has 
already been passed. (Para 8) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 577 (V 52) = 

(1964) 8 SCR 306, K. Hutchi 
Gowder v. Richobdas Fathaimall 
& Co 14 

(1963) 1963 Raj LW 406 = ILR 
(1963) 13 Raj 716, Karansee v 
Sonsingh 3. 5, 7, 22 

(1944) AIR 1944 Nag 289 (V 31) = 

ILR 1944 Nag 568 (FB), Rukh- 
mabai Ganpatrao Parkhi v. Sham- 
lal Suraimal Marwadi 23 

(1942) AIR 1942 Nag 88 (V 29) = 

ILR 1942 Nag 357, Dau Balwant 
Singh V. ML Bindabai 23 

(1939) AIR 1939 All 31 (V 26) = 

1938 All LJ 976, Sunderlal v. 

V. Kairshiram 22 

R K Rastogi, for Petitioner; M. M. 
Tewari, for Respondent No. 1. 

D. S. DAVE, C, J,: This is a debtor's 
application tmder Article 226 of the Con- 
stitution of India and it seeks to chal- 
lenge the correctness of the decision of 
the learned District Judge. Jhunjhimu. 
dated 8th May, 1962, given in a revision 
application filed against the order of the 
Civil Judge, Neem-ka-thana, dated 25tb 
November, 1961. 

2. The facts giving rise to it are as 
foUoivs 

The non-petitioner No I before this 
Court, that is, Govmdram, had obtained 
against the petitioner two decrees from 
the Civil Courts, one dated 29th Jifarch, 
1957 for Rs. 593/- and the other dated 
18th April, 1957 for Rs 887/- The 
Rajasthan Rehef of Agricultural In- 
debtedness Act, 1957 (No 28 of 1957), 
which wiU hereinafter be referred to 
as the 'Act’, came into force from 15th 
May, 1958 On 24th February. 1960 the 
present petitioner GuUaram presented an 
application under section 6 of the Act 
in the Court of Civil Judge, Neera-ka- 
thana which was also a Debt Relief 
Court according to section 3 of fee AcL 
The said court found that there were 
two types of transactions between the 
parties, one relating to the loan of grain 
and the other concerning the loan in 
cash. After examining the previous 


transactions, it came to the conclusion 
that the petitioner was not liable to pay 
an 3 rthing so far as the transaction relat- 
ing to the grain was concerned, but in 
the account relating to the loan in cash, 
it was held that Rs. 102/- only remained 
payable by him. It, therefore, upheld the 
claim of respondent No 1 only to the 
extent of Rs. 102/- and (^charged the 
the remaining debts. Aggrieved by that 
order dated 25-11-61, the non-petitionCT 
No. 1 presented a revision application in 
the Court of District Judge, Jhunjhunu, 
under Section 17 of the AcL The learn- 
ed Judge was of the view that the Debt 
Relief Court had no jurisdiction to go 
behind the decrees of the CiyR Court 
and that it could take into consideration 
only those payments which were made 
by the debtor subsequent to the passing 
of the decrees, if they were not ac- 
coimted for by the decree-holder. He, 
therefore, allowed the revision applica- 
tion, set aside the order of the Civil 
Judge, Neem-ka-thana and remanded the 
case with direction to proceed under sec- 
tion 11 of the Act in the light of the 
observations made by him. It is the 
correctness of this order which is sought 
to be challenged in the present writ ap- 
plication. 

3, When this case came for hearing 
before a Division Bench of this Court, it 
was urged by learned counsel for the 
petitioner that the decision of the learn- 
ed District Judge to the effect that the 
Debt Relief Court had no jurisdiction to 
go behind the decrees and reopen the 
accounts was manifestly wrong and in 
support of his contention he referred to 
Karansee v. Sonsingh, 1963 Raj LW 406. 
Learned counsel for respondent No. 1 
challenged the correctness of the view 
taken in fee said case and, therefore, the 
Court referred the present case to a 
larger Bench. 

^ 4. The short question for determina- 
tion before this Court is. whether the 
Debt Relief Court functioning under the 
Rajasthan Relief of Agricultural Indebt- 
edness Act has jurisdiction to go behind 
the decree of the Ci\'il Court passed 
before that Act came into force. 

5, In 1963 Raj LW 406. it was observ- 
ed by the learned Judges that S 6 (1) 
of the Act provides that any debtor, who 
is an agriculturist, may file an applica- 
tion before the Debt Relief Court hav- 
ing jurisdiction praying for determination 
of his debts It was further pointed out 
that the word ’debt’, as defined in sec- 
tion 2 (c), "includes all liabihtics oving 
to a creditor, in cash or kind, secured or 
unsecured, payable under a decree or 
order of a ciril court or otherwise, whe- 
ther due or not due, but shall not In- 
clude land revenue or an^dhing recover- 
able as land rei*enue other than Uablll- 
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ties passable under a decree of a village 
pancbayat or any money for the reco- 
very of which a siait is barred by limita- 
tion.” The learned Judges then proceed- 
ed to_ observe that ''&e scope of an ap- 
plication imder section 6 (1) for deter- 
mination of debts having regard to the 
defimtion of the term 'debt’ must be 
considered wide enough to include decre- 
tal debts as well and the contention of 
the learned coxmsel does not appear to 
be sound for treating the decretal debts 
immune from such proceedings.” It was 
held that the term 'debt’ referred to in 
section 6 (1) was comprehensive enough 
to include the decretal debt also. It was 
further observed that "the Debt Relief 
Court has jurisdiction to take proceed- 
ings as mentioned in section 10, but it 
should not question the findings of a 
civil court where section 10 does not 
nec^sarily authorise such court to go 
behind them. For instance, in the pro- 
ceedings of the suit filed by Karansee. 
the question of payment was agitated by 
h^ and the dvil court found against 
him that his plea of making payment 
was not established The same plea can- 
not now be allowed to be revived by 
him in proceedings under the Act and 
the Debt Relief Court, even when going 
behind the decree, will have to deter- 
mine the amount of the prindpal and 
shall have to determine also the amount 
of _ the interest recoverable under the 
prindples laid down by section 10 of the 
Act, and should not entertain the plea 
that had been rejected by the dvil court 
of making payment and wiping out the 
suit debts.” 

6. Learned counsel for respondent 
No. 1 has urged before us that although 
the term 'debt’ as defined in section _ 2 
(c) of the Act indudes all liabilities owing 
to a creditor, in cash or kind, secured 
or unsecurech payable under a decree or 
order of a dvil court or otherwise, whe- 
tiier due or not due, there is nothing 
in the Act to show that the Debt Relief 
Court should disregard the sanctity of 
the decree and go behind it According 
to learned coims^ the Debt Relief Court 
has jurisdiction to take into accoxmt only 
those payments, if any, which are made 
by the debtor subsequent to the passing 
of the decree if they have not been ac- 
counted for. 

7. Learned counsel for the petitioner, 
on the other hand, supports the view 
taken in 1963 Raj LW 406, referred to 
above. 

S. We have given due consideration 
to the arguments advanced by learned 
counsel for both the parties. It is com- 
mon ground, between them that the term 
as defined in section 2(c) of the 
A(^ mcludes the decretal debts also. In 
on^ to decide the question whether the 
Debt Relief Court can go behind the 


decree of a civil court passed before the 
Act came into force, it would be pro- 
per to go into the scheme of the Act It 
may be pomted out that section 6 (1) 
provide that any debtor, who is liable 
mr debts individually, or jointly with 
mother person, may file an application 
befoi^ ■fee ^ Debt Relief Court having 
jurisdic^on in the area in which he 
ordinarily resides or earns his liveliliood 
praying for determination of his debts 
It cannot be gainsaid that the term 
'debt' appearing in this section would as 
much include decretal debts as those 
debts m respect of which no decree has 
already been passed, because that term 
appearing in the section must be under- 
stood in the sense in which it has been 
defmed. 

9. Section 6 A then provides for appli- 
cation for recording settlement. We are 
not concerned with it in the present 
case 

10; Section 7 lays down that upon the 
admission of an application under sec- 
tion 6 or 6A, all creditors shall be join- 
ed as parties to the proceedings and the 
Debt Relief Court shall pass an order 
fixing the date of hearing. 'The term 
'creditors’ in this section would obvious-' 
ly include decree-holders also. 

11. Section 8 then provides for sub- 
mission of claims by creditors. 

12. Section 9 lays down that on the 
date fixed for hearing of the case, the 
Debt Relief Court shall require proof of 
the validity and subsisting character of 
the debts. The word 'debts’ appearing in 
this section would also mean the debts 
as defined in section 2 (c). 

13. 'Then we come to section 10 which 
deals with the determination of debts 
and gives a guidance to the Debt Relief 
Court as to how it should proceed in the 
matter of determination of debts which 
remain payable by the debtor-agricul- 
turist to the creditors. It would be pro- 
per to reproduce that section in extenso 
because it is mainly this section which 
offers the answer to the point raised 
before us. The subsequent section 11 only 
lays down how the Debt Relief Court 
should prepare the scheme of repayment 
of debts and transfer of the judgment- 
debtor’s property after the amount due 
has been determined imder section 10. 
Section 10 runs as follows: 

"Section 10 — Determination of Debts. 

(1) Notv/ithstanding anything contain- 
ed in any enactment for the time being 
in force or in any agreement between the 
parties or the persons through whom 
they claim, as to allowing compound 
interest or treating without an account 
the profits of mortgaged property to be 
interest on the mortgage money or spe- 
cifying the mode of otherwise settling ac- 
counts and notwithstanding any written 
statement or settlement of accounts or 
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any agreement purporting to close_ previ- 
ous dealings and create a new obligation, 
the Debt Relief Court shall — 

(i) reopen all transactions carried on 
during (fifteen years) immediatelv pre- 
ceding the last transaction or the first 
day of January 1952, whichever is ear- 
lier, 

(ii) ascertain the amount and date of 
each loan originally advanced; and 

(iiil draw up an account, which in 
case there are more creditors than one, 
shall be prepared separately for each of 
them in the manner laid doivn there- 
under, namely — 

(a) separate accoimts of interest and 
principal shall be taken up to the date 
of the application filed under section 6 
(or under sub-section (1) of section 6A. 
as the case may be), 

(b) in the account of principal moneys 
advanced, there ^all be debited to the 
debtor such moneys as may from time 
to time have been actually received by 
him or on his account from each credi- 
tor and the price of goods, if any. sold 
to the debtor by such creditor as part 
of the transaction. 

Provided that there shall not be so 
debited to the debtor — 

(i) any sum in excess of the amount 
due or accrued due under a decree 
which the debtor may have agreed 
directly or indirectly to pay in pursu- 
ance of an agreement relating to the 
satisfaction of such decree, or 

(ii) any accumulated interest which 
has been converted into principal in any 
statement or settlement of accounts or 
by any contract made in the course of 
the transaction. 

(c) in the account of interest there 
shall be debited to the debtor simple 
interest on the balance of the prinapal 
moneys for the time being outstanding 
at the rate stipulated by the parties or 
if the debt is payable under the decree 
or order of the dvil courts, at the rate 
prodded for in such decree or order or 
at the rate of six per cent per annum in 
the case of secured loans and nine per 
cent per annum in the case of unsecur- 
ed loans, whichever is the lowest; 

(d) all moneys paid by or on account 
of the debtor to the creditor or on his 
account and of profits, services or other 
advantages of every description received 
by the creditor in the course of the tran- 
sactions estimated, if necessary, at sudh 
money value as the Debt Relief Court in 
its discretion or with the aid of valuers 
appointed by it may determine, shall be 
credited first in the account of interest 
and, if any such payment or the money 
equivalent of any such profits, servnces 
or other advantages exceed the bal- 
ance of interest due at the time it Is 
made, the residue thereof shall be credit- 


ed to the debtor in the account of princi- 
pal moneys. 

(e) if the aggregate of the amounts so 
credited in the account of interest is 
equal to the total amount of the Princi- 
pe no further interest thereon shall be 
deemed to be due, 

(f) if such aggregate is less than the 
total amount of the principal, further in- 
terest, if due in accordance with the pro- 
visions of Clause (c), may be allowed to 
the maximum limit of the difference be- 
tween such aggregate and the total 
amount of the principal, 

(g) the Debt Relief Court shall, in tte 
manner laid down in this sub-section 
and subject to the provisions of the 
succeeding sub-section, determine and 
declare separately the amount outstand- 
ing against the debtor as principal and 
interest, 

(2.) A Debt Relief Court shall reduce 
by forty per cent the principal amount 
of the loans advanced prior to the 1st of 
January (1945) as found in accordance 
with the provisions of sub-section (1) to 
be due on the date of the application fil- 
ed under section 6 (or imder sub-sec- 
tion (1) of section 6A, as the case may 
be). 

(3) Notwithstanding anything contained 
in this Act or in any other law for the 
time being in force, no Debt Relief 
Court shall award on account of arrears of 
interest a sum exceeding the total 
amount of principal found due in accord- 
ance with the foregoing provisions of 
this section, 

(4) If a Debt Relief Court finds that 
notliing is due to the creditor it shall 
pass an order discharging the debt, 

(5) If the aggregate of the amount cre- 
dited in the account of interest in the 
manner laid down in sub-section (1) is 
less than the total amoimt of the prin- 
cipal. the difference between the total 
amount so credited and the total amount 
of the principal or the balance outstand- 
ing in the account of interest, whichever 
is the less, shall be allowed as interest. 

(6) Nothing contained in this Act shall 
be deemed to require the creditor to 
refund any sum which has been paid to 
him or to increase the liability of the 
debtor to pay any amount in excess 
of that which would have been payable 
by him if this Act had not been pass- 
ed, 

(7) In the case of any transaction 
carried on between a debtor and a cre- 
ditor m kind m the form of grain or 
goods for the purpose of manure or seed 
or any other purpose, the account of 
such transaction shall be prepared in 
terms of the money-equivalent of such 
gram or goods calculated at the market 
price thereof prevaihng at the time of 
the transaction." 
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14. Before proceedins to examine the 
provisions of the said section.it may be 
observed that although the decrees of Civil 
Courts are sacrosanct and must be res- 
pected in the normal course, it is open 
to the Legislature to enact a law where- 
by the sanctity of the decree may be 
disturbed and the decretal amount may 
be scaled down in order to provide 
relief to agriculturists over-burdened 
with debts. In K. Hutchi Gowder v. 
Ricobdas Fathaimall & Co.. AIR 1965 SC 
577, their Lordships of the Supreme 
Court had occasion to examine Ae 
provisions of the Madras Agriculturists 
Relief Act No. 4 of 1938. SecUon 19 of 
this Act was as follows; 

"(1) Where before the commencement 
of this Act a Court has passed a decree 
for the repayment of a debt, it shall, on 
the apphcation of any judgment-debtor 
who is an agriculturist . . . apply the 
provisions of this Act to such decree and 
shall, notwithstanding anything contain- 
ed in the Code of Civil Procedure, 1908, 
amend the decree accordingly or enter 
satisfaction as the case may be: 

XX XX XX 

(2) The provisions of sub-section (1) 
shall also apply to cases where, after the 
commencement of this Act, a Court has 
passed a decree for the repayment of ^ a 
debt payable at such commencement 
While interpreting this section, it vras 
observed by their Lordships that in the 
case of debts that had ripened into 
decrees, section 19 (1) and (2) prescribe 
a special procedure for reopening the 
decree though it was only in respect of 
debts incurred before the parent Act 
came into force. A decree obtained in a 
suit to enforce a debt incurred after the 
Act came into force could not. however, 
be amended either under section 19 or 
13 of that Act by scaling down the debt. 
The observations of their Lordships were 
as follows; 

"The legal position may be briefly 
stated thus. Sections 7, 8. 9 and 13 fomi 
a group of sections providing the prin- 
ciples of scaling down of debts incurred 
by agriculturists under different situa- 
tions A debt can be scaled down in an 
appropriate proceeding taken in respect 
of the same. But in the case of debts 
that have ripened into decrees. S 19(1) 
and (2) prescribe a special procedure for 
reopening the decree only in respect of 
debts incurred before the parent Act. 
The parent Act does not provide for the 
reopening of decrees made in respect of 
debts incurred after it came into force, 
and for understandable reasons the relief 
in respect of such decrees is specifically 
confined only to a concesaon in the rate 
of interest." 

15. By referring to these observations, 
we only mean to point out that it is 
within the competence of the Legislature 
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to disturb the sanctity of the decrees 
passed by the Civil Courts if it chooses 
to give relief to the judgment-debtors in 
certain special circumstances We may 
make it clear that we are not referring to 
this case to import the scheme of the 
Madras Agriculturists Rehef Act 1938, if 
it is not to be found in the Rajasthan 
Act. If the scheme of S. 10 of the Rajas- 
than Act does not give jurisdiction to 
the Debt Relief Court to go behind the 
decree, such interpretation would not be 
placed upon its provisions However, 
after examining the provisions of S 10 of 
toe Act closely, we think that although 
its language is not so clear as that 
of section 19 of the Madras Agriculturists 
Relief Act or section 22 of the Bombay 
Agricultural Debtors’ Relief Act No 38 
of 1947, it does confer jurisdiction upon 
the Debt Rehef Court to go behind the 
decrees passed by toe civil courts and 
scale down the debts of the agriculturists 
according to its provisions. The plain 
reading of sub-section (1) of section 10 
would show that it casts a duty on the 
Debt Relief Court that it should reopen 
all transactions earned on between the 
agriculturist-debtor and his creditor 
during 15 years, immediately preceding 
the last transaction or the first day of 
January 1952. whichever is earlier. This 
power is to be exercised by the Court 
even if there is any provision to the con- 
trary in any enactment for the time be- 
ing in force or there is any agreement 
between toe parties, or the persons 
through whom they claim, as to allow- 
ing compound interest if there has been 
any earlier agreement between the par- 
ties that the profits of the mortgaged 
property would be treated to be Interest 
on the mortgage-money and no account 
of such profits would be taken, or if 
there is any agreement specifying the 
mode of settling accounts in some other 
manner or even if there is any written 
statement or settlement of accounts or 
any agreement purporting to close previ- 
ous dealings and create a new obligation, 
it is enjoined upon toe Debt Relief 
Court that it will reopen all transactions 
between toe parties made during the last 
fifteen years dating back from 1st Janu- 
ary 1952 or the last transaction which- 
ever is earlier. It is also enjoined upon 
it that it should ascertain the amount 
and date of each loan originally advanc- 
ed and draw up an account of each cre- 
ditor both with regard to the principal 
amount and toe interest Clause fa) of 
sub-section (1) requires that separate ac- 
counts of interest and principal should 
be taken up to toe date of toe apphca- 
tion fil^ imder section 6. 

16. Clause (b) provides that in the 
account of principal moneys advanced, 
the court should debit to the debtor such 
moneys as may from time to time have 
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been actually received ^ him or on to 
account from each creditor and the price 
of goods if any sold to the debtor by 
such creditor as part of the_ transaction. 
There are two provisos to this clause and 
the first proviso lays down that the 
court sho\ild not debit to the debtor any 
sum in excess of the amount due_ or ac- 
crued due under a decree which fte 
debtor may have agreed directly or in- 
directly to pay in pursuance of an agree- 
ment relating to the satisfaction of such 
decree. The second proviso provides that 
the court should not further debit to the 
debtor’s prmcipal account any accumu- 
lated mterest which has been converted 
into principal in any statement or settle- 
ment of accounts or by any contract 
made in fte course of the transaction. 

17. Just as clause fo) lays down what 
items should be debited to the debtor, in 
the accoimt of the principal, so also 
clause _{c) lays down as to what should 
be debited to him in the account of 
interest. It provides that in the account 
of intrrejt the court should debit to the 
debtor only simple interest and not com- 
poimd interest on the balance^ of the 
principal moneys for the time being out- 
standing, at tte rate stipulated by the 
parties or if the debt is payable under 
the decree or order of the ciidi courts, 
at the rate provided for in such decree 
or order or at the rate of six per cent 
per annum in the case of secured loans 
and nine per cent per annum in the case 
" of unsecured loans, whichever is lowest 
It is obvious that clause (c) enioins upon 
the Debt Relief Court to scale down the 
rate of interest at the rate of six per cent 
per annum in the case of secured loans 
and nine per cent per annum in the case 
of unsecured loans if the interest is al- 
lowed at a higher rate under the decree 
or order of a civil court In other vrords, 
ii the interest allowed by any decree or 
order of the civnl court is not higher than 
six rsr cent in the case of secured loans 
a’ ; nine per cent in the case of unsecured 
loans, the Debt Relief Court would not 
interfere. Similarly, it would not inter- 
fere if the decree or order of the civp 
court has allowed iriterest to the credi- 
tors at a Etui lower rate but if it exceeds 
six per cent per annum in the case of 
secured loans and nine per cent per 
annum in the case of unsecured loans, 
the Debt Belief Court will have to scale 
down the decretal amount of interest ac- 
cording to this clause. This leaves no 
doubt about the jurisdiction of the Debt 
Relief Court to go behind the decree, 
examine the rate of interest and prepare 
the account of interest accordmg to this 
dause 

18. Clause (d) then prorides in what 
manner moneys paid by or on account 
of debtor to the creditor would be 
credited to the account of the debtor. 


If the creditor has reedved services or 
other advantages from the debtor, the 
court would ci^t to the debtor’s account 
its equivalent, first in the account of 
interest and if there is any balance stUl 
left, _ to the account of the piindpaL Ac- 
cording to clause (e) if the totd of the 
Mount credited in the account of 
interest becomes equal to 'fee total 
Mount of the principal, no further 
mterest would be ailowei If, howevCT, 
the aggregate of the amoimts credited in 
the account of interest is less than the 
total amount of prinapal, further interest 
may be allowed according to clause (f), 
but not to exceed &e marimum limit 
noted therein. Then clause (g) requires 
ftatthe Debt Relief Court should, sub- 
3 ect_ to the provdsions of the succeeding 
section, determine and declare separate- 
ly the amount outstanding against the 
debtor as principal and interest 

IS. Sub-section (2) to which reference 
has been made in clause fg), is again 
significant It enjoins upon the DebtR^ef 
Court that it should reduce by forty per 
cent the principal amount of the loans 
advanced prior to the 1st of January 
1945 as foimd in accordance with the 
p>rorisions of sub-section (1), The provi- 
sions of this sub-section again show that 
if the prmcipal amount of the loans 
advanced relates to a period prior to 1st 
January 1945, the Debt Relief Court has 
to reduce by forty per cent the princi- 
pal amount. It could not have been the 
intention of the Legislature that the 
principal would be scaled down only in 
those cases where the civdl court has not 
passed a decree and that no relief would 
be provided to the agriculturist if a 
decree has already been passed against 
him with regard to a loan advanced 
prior to l£t January 1945 Such discri- 
mination would be invidious. 

23. Sub-se^on (S) lays down that 
the Debt Relief Court should not award 
on account of arrears of interest a sum 
exceeding fte total amount of principal 
found due_ in accordance with tiie forego- 
ing provisions of section 10 even if there 
is anything contained to the contrary in 
this Act or in any other law for the 
time being in force. 

2L Thus, in our opinion, the scheme 
of section 10 is to proride relief to the 
agriculturists both in the principal loan 
and ^e mterest by scaling down the 
prmcipal amount of the loan and the 
interest. Even in those cases where a 
decree or order has been passed by a 
tdril court, the principal and the interest 
have got to be reduced by the Debt 
Rehef Court while determining the debts 
under this section. The view therefore 
talien in 1963 Ba] LW 406, referred to 
above, that the Debt Relief Court has 
juiisdiction to go briiind the decree is 
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